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stephen E. Dingle 
Oregon Department of Justice 

Origin of the  
Name-clearing claim

T he right to a name-clearing 
hearing (NCH) was first articu-
lated in the 1972 United States 

Supreme Court decision Board of 
Regents of State Colleges v. Roth.1 In 
Roth, the Court concluded that when 
a “person’s good name, reputation, 
honor, or integrity is at stake because 
of what the government is doing to 
him, notice and an opportunity to be 
heard are essential.”2 

Roth identified a constitutionally 
protected liberty interest in a person’s 
reputation, which may be at issue if 
impugned by the government during 
certain employment actions.3 The 
Court held that the government’s 
failure to offer a terminated employee 
an NCH when “stigmatizing” informa-
tion regarding the termination is pub-
licly disclosed violates the employee’s 
Fourteenth Amendment due process 
rights and may give rise to a claim 
under 42 USC § 1983.4

The Supreme Court subsequently 
clarified Roth, ruling that the loss of 
one’s reputation alone is insufficient to 
trigger due process clause protection,5 
and holding that the right to an NCH 
arises “[o]nly if the [governmental] 
employer creates and disseminates 
a false and defamatory impression  
about the employee in connection 
with his termination.”6 Mere publica-
tion of a defamatory (a stigmatizing 
and false) statement is insufficient; 
there must also be the denial of a more 
tangible interest like employment.7  
This has come to be known as  the 
“stigma plus” test.8

Courts are careful to distinguish 

between due process claims based 
on a property interest—most com-
monly the loss of employment—and 
due process claims based on a liberty 
interest. The lack of a property-based 
due process claim does not preclude a 
liberty-based due process claim.9  The 
distinction is significant because the 
due process required for each type of 
claim is different.

Elements of a Ninth circuit 
Nch claim

The elements of a liberty-interest/
NCH claim in the Ninth Circuit are 
these: (1) a governmental entity (2) 
makes a public disclosure of a charge 
that impairs its employee’s reputation 
for honesty or morality—a stigmatiz-
ing charge, (3) the accuracy of which 
is contested by the employee, and (4) 
the stigmatizing charge is made in 
connection with the termination of 
employment or some other right or 
status recognized by law.10

A “stigmatizing” charge
A stigmatizing charge or statement 

is one that imposes a stigma on a 
person or seriously damages “his 
standing and associations in his com-
munity.”11 “Stigmatizing” is defined 
to mean a charge of dishonesty or 
immorality.12 A liberty interest is not 
implicated if the only result of a state-
ment is that a person is forced “down 
one or more notches in the profes-
sional hierarchy.”13

The charge must effectively elimi-
nate the possibility of public employ-

ment, not just public employment in 
the position the individual previously 
held.14 It must carry with it the perma-
nent exclusion from a particular trade 
or profession, not merely temporary 
interruption of economic benefits or 
a reduction in prestige.15 

A federal employee does not pos-
sess a liberty interest in his or her 
own civil service career,16 and it is 
the nature of the charges, not the ef-
fect of the charges, that determines 
whether a liberty interest is impli-
cated:17 the charge must significantly 
foreclose the person’s freedom to 
take advantage of other employment 
opportunities.18 The Ninth Circuit 
has noted that “a label which would 
prevent an individual from practicing 
his chosen profession at all may have 
consequences so severe that liberty 
would be infringed.”19 

The Ninth Circuit has ruled that al-
legations that an employee is deficient 
in certain managerial characteristics 
do not meet the stigmatizing standard. 
Although almost any reason, other 
than a reduction in force, is likely to 
reflect on a person’s ability, tempera-
ment, or character, not every state-
ment concerning a dismissal reaches 
constitutional proportions.20
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Decided
Berghuis v. 
Thompkins,  
No. 08-1470 
(June 1, 2010)

The United States 
Supreme Court reversed the Sixth Cir-
cuit Court of Appeals in this 5–4 deci-
sion, holding that no Miranda viola-
tion occurred when, after Thompkins 
was advised of his Miranda rights 
during an interrogation and remained 
silent for most of the interrogation, he 
responded “yes” when asked whether 
he prayed to God to forgive him for 
the shooting. The statement was used 
to convict Thompkins. The Supreme 
Court held that Thompkins’s silence 
throughout most of his interrogation 
was not enough to invoke his right to 
remain silent.

Christian Legal Society Chapter v. 
Martinez, No. 08-1371  
(June 28, 2010)

In this 5–4 decision, the Supreme 
Court affirmed the Ninth Circuit Court 
of Appeals and held that the nondis-
crimination policy of the University 
of California – Hastings School of 
Law (Hastings), which prohibited 
registered student organizations from 
discriminating on the basis of religion 
or sexual orientation, was a reason-
able, viewpoint-neutral condition to 
the registered student organization 
forum and did not transgress First 
Amendment limitations. 

The Hastings Christian Legal Society 
(CLS) required that members agree 
with its core religious beliefs and 
pledge to live accordingly. Hastings 
refused to recognize CLS as a regis-
tered student organization because 
its members requirements violated 
Hastings’s nondiscrimination policy. 
CLS argued that Hastings violated 
CLS’s First Amendment right to free as-
sociation and free exercise of religion 
by denying it an exemption from the 
nondiscrimination policy. 

The Ninth Circuit rejected CLS’s 
claims, holding that the school’s 

policy was view-
point-neutral and 
reasonable in light 
of  the school’s 
educational mis-
sion. The Supreme 
Court agreed. The 

issue of selective enforcement of the 
school’s policy was remanded to the 
Ninth Circuit for consideration.

City of Ontario v. Quon,  
No. 08-1332 (June 17, 2010)

In this unanimous decision, the 
Supreme Court reversed the Ninth 
Circuit Court of Appeals and held 
that a public employer’s search of 
an employee’s text messages on a 
pager provided by the employer was 
reasonable and did not violate the em-
ployee’s constitutional rights. The city 
had provided pagers to members of 
its police force, including Mr. Quon. 
After Mr. Quon exceeded his allotted 
use limit for several months, the city 
ordered the transcripts from the pager 
provider and discovered that many of 
his messages were not work related 
and some were sexually explicit. 

The Ninth Circuit found that the 
search of these messages was un-
reasonable as a matter of law. The 
Supreme Court assumed that Mr. 
Quon had a reasonable expectation 
of privacy, but held that the search 
was motivated by a legitimate work-
related purpose and was not excessive 
in scope. 

Holder, Attorney General v.  
Humanitarian Law Project,  
No. 08-1498 (June 21, 2010)

In a 6–3 decision, the Supreme 
Court affirmed in part and reversed 
in part the Ninth Circuit Court of 
Appeals. The Antiterrorism and Effec-
tive Death Penalty Act (AEDPA), as 
amended by the Intelligence Reform 
and Terrorism Prevention Act (IRTPA), 
provides that it is a federal crime to 
knowingly provide material support 
or resources to a foreign terrorist 
organization. The Humanitarian Law 
Project and the other plaintiffs wanted 

   —————————  CONTINUED ON PAGE 4
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Oregon’s New Expedited Jury trial Program 

w. Eugene hallman 
Hallman & Dretke 

the Problem

In 2001, 1.2% of all civil cases in 
Multnomah County were decid-
ed by a jury. This is a shockingly 

small number. Even more shocking 
is the fact that by 2008 the number 
had fallen to 0.7%. This dearth of 
jury trials is caused by the increasing 
cost, complication, and delay in our 
jury system. 

There are many good reasons 
to settle a civil case. but, as Judge 
Janice Wilson has said, “don’t settle 
your case for the wrong reason.” The 
wrong reasons for not trying your case 
include these:

•	It	takes	too	long.
•	I	can’t	justify	the	expense.
•	My	clients	and	 I	 are	worn	out	

by mandatory arbitration, me-
diation, and settlement confer-
ences.

•	My	trial	date	is	uncertain,	and	I	
will get bumped.

•	I	am	inexperienced.
•	My	judge	is	inexperienced.	

In 2005 the Oregon Chapter of the 
American College of Trial Lawyers 
formed the Trial Experience Com-
mittee to address the problem of the 
“vanishing jury trial.” The committee 
ultimately grew to 13 lawyers and 
judges.1 The committee developed 
an internship program to provide 
younger lawyers with real trial expe-
rience through service in the district 
attorney and public defender offices.2 
The committee also developed the 
expedited civil jury trial program.

what the Expedited Jury trial 
Program Does

On May 6, 2010, Chief Justice Paul 
De Muniz signed an order adopting 
the expedited civil jury trial program, 
set forth in UTCR 5.150, available at 
http://courts.oregon.gov/OJD/docs/
programs/utcr/CJO_10-025.pdf. This 
program, now being implemented in 
six counties, guarantees a jury trial 
in circuit court within four months to 
parties who agree to limited discovery. 

It constitutes a giant step in eliminating 
some of the “wrong reasons” for not 
trying your case. 

The program works as follows:
1. Participation, which is voluntary, 

is by stipulation of the parties and 
agreement of the court.

2. Expedited cases are exempt from 
mandatory arbitration and all other 
alternative dispute resolution rules. 

3. Unless the parties agree other-
wise, discovery is limited to two de-
positions, one request for production, 
and one request for admissions per 
side. Discovery must be completed no 
later than 21 days before trial. Failure 
to complete discovery is not a ground 
for postponement. 

4. Pretrial motions are not allowed 
without prior leave of the court. 

5. The expedited case will generally 
be assigned a judge upon designa-
tion who will monitor the case to 
completion. 

6. Trial will be within four months 
of designation, before a six-person 
jury.

what the Expedited Jury trial 
Program Does Not Do

1. The expedited jury trial program 
does not change the rules of evidence. 
One of the criticisms of mandatory ar-
bitration is that it can lead to a “paper 
trial” through the use of affidavits and 
reports without the use of live wit-
nesses and the opportunity to cross-
examine. See UTCR 13.190. Unless 
the parties agree otherwise, there 
are no affidavits or other evidentiary 
shortcuts in the expedited trial.

2. The expedited jury trial program 
does not change the rules of discov-
ery. Unlike mandatory arbitration, the 
expedited case does not require dis-
closure of expert and lay testimony 14 
days before trial. See UTCR 13.170. 
The only addition is the requirement 

that the names and addresses of lay 
witnesses be disclosed. All forms of 
discovery are available, but in limited 
quantity. 

3. The expedited jury trial program 
does not change the rules of proce-
dure. Unlike mandatory arbitration, 
the expedited jury trial is a real trial 
with the right to appeal to the Oregon 
Court of Appeals. 

how the Expedited Jury trial 
Program will work: 

 Multnomah county Example
The Multnomah County Circuit 

Court has adopted a uniform motion 
and order for designating a case an 
expedited civil jury case, available at 
http://courts.oregon.gov/Multnomah/
General_Info/Civil/Civil.page and at 
www.mbabar.org. If the presiding 
judge accepts the case into the pro-
gram, it is removed from mandatory 
arbitration and is exempt from all 
other rules concerning alternative 
dispute resolution. 

The presiding judge’s designation 
order will also assign the case to a trial 
judge. Presently the trial judges as-
signed to the expedited jury trial pro-
gram are Judges kantor, Litzenberger, 
Matarazzo, Nelson, and Wilson. That 
judge will then schedule a case man-
agement conference within ten days 
of the designation. 

At the first case management con-
ference, a trial date will be set. It will 
be not later than four months from 
the date of designation. At this first 
conference the parties and the judge 
will also discuss the parties’ discovery 
agreement, if any, the handling of 
pretrial disputes, time limits on voir 
dire, and the scheduling of a second 
conference. 

The parties are encouraged to enter 
into their own agreement regarding 
discovery. If they do not, the default 
discovery provisions of UTCR 5.150 
will apply. Discovery must be com-
pleted no later than 21 days before 
trial. 

http://courts.oregon.gov/OJD/docs/programs/utcr/CJO_10-025.pdf
http://courts.oregon.gov/OJD/docs/programs/utcr/CJO_10-025.pdf
http://courts.oregon.gov/Multnomah/General_Info/Civil/Civil.page
http://courts.oregon.gov/Multnomah/General_Info/Civil/Civil.page
http://www.mbabar.org


PAGE 4

OREGON CIVIL RIGHTS NEWSLETTER

SUPREME COURT UPDATE CONTINUED  FROM  PAGE  2

to provide nonviolent and peaceful 
support to two terrorist organizations 
and argued that the federal statue 
violated the plaintiffs’ First and Fifth 
Amendment rights. 

The Court affirmed that the statute 
is constitutional on its face and as 
applied to the forms of support the 
plaintiffs wanted to provide. The Court 
reversed the Ninth Circuit’s decision 
that the statute was unconstitutionally 
vague as applied to the plaintiffs. 

Lewis v. City of Chicago,  
No. 08-974 (May 24, 2010)

In this unanimous decision, the 
Supreme Court reversed the Seventh 
Circuit Court of Appeals and held that 
the Title VII 300-day period to file an 
EEOC charge is measured from the 
employer’s adoption and each sub-
sequent use of an alleged unlawful 
employment practice. 

Prospective firefighters claimed that 
the city’s entry-level firefighter test had 
a disparate impact on African Ameri-
can applicants. The plaintiffs filed an 
EEOC charge 400 days after they were 
notified of the test results, but within 
300 days of the city’s second round of 
hiring of other applicants. The Seventh 
Circuit held that the plaintiffs did not 
timely file the EEOC charge and that 
subsequent hiring decisions do not 
trigger a new 300-day period to file 
a charge. 

The Supreme Court disagreed and 
held that if a plaintiff does not file a 
timely charge challenging the adop-
tion of the employer’s practice, the 
plaintiff may still file a timely charge 
asserting a disparate-impact claim 
in an employer’s later application of 
that practice, provided the plaintiff 
alleges the elements of a disparate-
impact claim.

McDonald v. City of Chicago,  
No. 08-1521 (June 28, 2010)

In this 5–4 decision, the Supreme 
Court reversed the Seventh Circuit 
Court of Appeals, which had rejected 
the argument that a city of Chicago 
handgun ban was unconstitutional in 
light of District of Columbia v. Heller, 
554 U.S. ___, 128 S. Ct. 2783 (2008), 
in which the Supreme Court ruled that 
an identical handgun ban violated the 
Second Amendment. In upholding 
Chicago’s ban, the Seventh Circuit 
noted that the Supreme Court in Heller 
had explicitly refrained from opining 
on whether the Second Amendment 
applied to the states. 

In McDonald, the Supreme Court 
accepted the invitation to address 
that issue and held that the Fourteenth 
Amendment’s due process clause 
incorporates the Second Amendment 
rights recognized in Heller to the 
states. The Court remanded the case 

to the Seventh Circuit to determine 
whether Chicago’s handgun ban vio-
lated an individual’s right to keep and 
bear arms for self-defense.

certiorari Granted
Garriott v. Winn, No. 09-991 (May 
24, 2010) (consolidated with Ari-
zona Christian School Tuition Or-
ganization v. Winn, No. 09-987)

The Court will hear this case out of 
the Ninth Circuit regarding whether a 
state statute granting tax credits to in-
dividual tax payers who contribute to 
nonprofit organizations that provide 
scholarship funds for private school-
ing violates the establishment clause 
as applied. The Ninth Circuit had 
reversed the district court dismissal of 
the case, and held that the plaintiffs’ 
allegations, if true, were sufficient to 
state a claim that Arizona’s private 
school scholarship tax-credit program, 
as applied, violates the establishment 
clause. The Court will also consider 
whether respondents have tax-payer 
standing. ✦

Elizabeth bonucci is an associate at 
the Portland office of Fisher & Phillips 
LLP, representing employers in labor and 
employment law. 

kyle busse is an associate of busse & 
Hunt, which represents employees in 
employment cases, including civil rights, 
discrimination, and fraud.

sections host consumer Rights clE on May 8

On May 8, the OSb Civil Rights Sec-
tion partnered with the Consumer 

Law Section to present an afternoon of 
legal education for low-income con-
sumers. The event, titled “Consumer 
Rights in Tough Times: Foreclosures, 
Garnishment, Debt Collection, Credit, 
& Consumer Protection,” was hosted 
by the Saints Peter & Paul Episcopal 
Church in Portland. Presenters in-
cluded Justin baxter of baxter & baxter 
LLP; Omar Martinez of Hacienda 
Community Development Corpora-

tion; brenda bradley and Christina 
Dirks of Legal Aid Services of Oregon; 
Richard Slottee of the Lewis & Clark 
Legal Clinic; and Althea Rodgers of 
the Oregon Department of Justice.   

The audience went home with valu-
able information on how to modify a 
home loan to avoid foreclosure, which 
consumer scams to watch out for, how 
to protect exempt funds from garnish-
ment, which debt collection practices 
might be illegal, how to protect or 
clean up one’s credit report, and the 

rights of tenants in properties facing 
foreclosure. 

The Civil Rights and Consumer Law 
Sections thank the presenters for lend-
ing their time and expertise to provide 
this practical information to the pub-
lic. Thanks also to all the volunteers 
who made the event possible. 

If you have ideas for future public 
forums, or would like to participate as 
a speaker or volunteer, please contact 
Sarah Radcliffe at 503.473.8322 or 
sradcliffe@oregonlawcenter.org. 

the civil Rights section’s next clE is on October 15. Please see back page.

elise
Text Box
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Recent Decisions 

Richard F. liebman 
Amy l. Angel

barran Liebman LLP

Ninth circuit court of Appeals

Breiner v. Nevada Dept.  
of Corrections,  
610 F.3d 1202 (9th cir. 2010)

Male prison guards sued the state 
correctional department under Title 
VII, alleging that its policy of pro-
moting only female guards to super-
visory positions in a women’s prison 
violated the law’s prohibition against 
sex discrimination. The state defended 
its policy under Title VII’s bona fide 
occupational qualification (bFOQ) 
exception, which allows an employer 
to make employment decisions on the 
basis of sex if sex is a legitimate proxy 
for a qualification that is essential to 
the essence of the business. 

The court held that the state did 
not make that showing because its 
purposes for the policy (that female 
guards allegedly were less likely to 
engage in sexual abuse of female 
inmates and had better “instincts” 
about working with female inmates) 
were based on stereotypes rather than 
factual conclusions.

Comite de Jornaleros de Redondo 
Beach v. City of Redondo Beach, 
607 F.3d 1178 (9th cir. 2010)

The city passed an ordinance pro-
hibiting individuals from soliciting a 
driver on a public street or highway for 
employment, commercial activity, or 

is Your case Right for  
Expedited treatment?

Any case can qualify for the expe-
dited jury trial program, regardless 
of the amount of money sought. The 
program is particularly appropriate 
for single-issue cases in which either 
liability or damages are not in dis-
pute, for cases in which the facts are 
generally agreed on, and for cases in 
which a serious investigation has been 
completed by a public agency (by, for 
example, bOLI, OSHA, or the police). 
One positive result of the program is 
that it will restore the opportunity for 
younger lawyers to try jury cases. 

contribution purposes. A group of day 
laborers, whose solicitations focused 
in large part on public right-of-ways, 
challenged the ordinance under the 
First Amendment, arguing that it was 
an unlawful restriction on their right 
to free speech and their right to peti-
tion. Content-neutral “time, place, 
and manner” restrictions on speech 
are valid as long as they are narrowly 
tailored to serving a substantial gov-
ernment interest and leave ample 
alterative avenues for speech. 

A 2–1 panel of the Ninth Circuit 
upheld the ordinance, concluding 
that its focus on broad categories of 
solicitation made it content-neutral, 
that the government interest (traffic 
safety) was substantial, and that the 
focus on cars and drivers (as opposed 
to pedestrians) narrowed its effect suf-
ficiently to allow other channels of 
communication to operate.

Rivera v. Nibco,  
No. 09-15136, 2010 wl 1193319 
(9th cir. March 29, 2010)

In a trial for Title VII discrimination 
(national origin), the employer used 
three of its four peremptory strikes to 

remove Hispanic jurors. The trial court 
denied the plaintiff’s challenge. The 
Ninth Circuit applied the Supreme 
Court’s three-step approach first out-
lined in Batson v. Kentucky, 476 U.S. 
79 (1986), requiring the trial court to 
undertake a sensitive inquiry into the 
evidence to determine whether the 
employer’s strikes were motivated by 
“purposeful discrimination.” The court 
reviewed the employer’s proffered 
reasons, found that all of them were 
unsupported by the record or were 
effectively undermined by a compara-
tive juror analysis, and remanded for 
a new trial. 

Oregon court of Appeals

Merten v. PGE, 234 Or. App. 407, 
228 P.3d 623 (2010)

The plaintiff alleged that the em-
ployer had engaged in fraud by 
promising to reopen a workers’ com-
pensation claim after the statute of 
limitations period expired and then 
failing to reopen the claim. The court 
held that the case was not preempted 
by the state’s workers’ compensation 
statutes because the alleged damages 
were caused by the employer’s “inten-
tional nonwork-related conduct” and 
therefore did not arise in the course of 
the plaintiff’s employment. ✦ 

The authors represent employers in 
labor and employment law.

The program should also reduce 
the cost of going to trial. Chief Justice 
De Muniz explains: “In some cases, 
persons with meritorious claims or 
defenses have found it difficult to pro-
ceed to trial because of the expense. 
The expedited civil jury trial program 
aims to provide a speedy trial to the 
parties with less expense.” ✦

W. Eugene Hallman is a partner in the 
firm Hallman and Dretke in Pendleton.

Endnotes

1. The committee consists of W. Eugene Hall-
man, Pendleton, committee chair; Chief Judge 
David brewer, Oregon Court of Appeals; Chief 

Trial Counsel Loren Collins, Oregon Department 
of Justice; Don Croson, Eugene; Mike Dillard, 
bend; Clackamas County District Attorney John 
Foote; James Hennings, retired director, Metro-
politan Public Defenders; Judge Ed Leavy, Ninth 
Circuit Court of Appeals; retired Chief Justice 
Ed Peterson, Oregon Supreme Court; Peter 
Richter, Portland; Dan Skerritt, Portland; Walter 
Sweek, Portland; Justice Martha Walters, Or-
egon Supreme Court; and Judge Janice Wilson, 
Multnomah County Circuit Court.

2. The internship program is described in a Port-
land Business Journal article by Andy Giegerich 
titled “I’ll see you in court: young litigators gain 
seasoning,” which was posted on September 
18, 2009, at http://portland.bizjournals.com/
portland/stories/2009/09/21/focus6.html. More 
information on this program can be obtained 
from Dan Skerritt or Wally Sweek, both of whom 
are listed in the OSb online directory.

elise
Text Box
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NAME-CLEARING HEARINGS CONTINUED  FROM  PAGE  1

To be actionable, stigmatizing state-
ments need not name the specific 
employee, as long as the surrounding 
circumstances make clear that they 
refer to that person.21 Releasing infor-
mation that an employee was termi-
nated at the same time another entity 
announces a criminal investigation 
can be viewed as stigmatizing.22

The accuracy  
of which is contested

This element of the claim requires 
contesting the accuracy of the charg-
es.23 It has sometimes been described 
as requiring an allegation by the em-
ployee that the stigmatizing charges 
are “substantially false.”24 “The Su-
preme Court has required only that 
a plaintiff raise the issue of falsity 
regarding the stigmatizing charges—
not prove it—in order to establish a 
right to a name-clearing hearing.”25 
Challenging the employer’s charac-
terization of the facts is sufficient to 
contest the accuracy of the charges,26 
and expressions of opinion are also 
actionable.27

Is publicly disclosed
Unpublicized accusations do not 

infringe on a constitutionally pro-
tected liberty interest because they 
cannot harm a person’s reputation.28  
Communications made in the course 
of litigation or responding to inter-
rogatories as part of a lawsuit cannot 
be used to establish the “publication” 
element of a liberty claim.29 Informa-
tion published in the newspaper that 
was derived from a defendant’s an-
swer to a plaintiff’s complaint is also 
not actionable under a liberty-interest 
claim.30 If the filing of a lawsuit re-
sults in the disclosure of stigmatizing 
information beyond that which the 
employer released, the additional in-
formation cannot be used to support 
the plaintiff’s claim.31 

Providing a public forum where oth-
ers may have defamed an employee 
will not sustain a liberty claim against 
the employer.32 A plaintiff’s self-publi-
cation of the stigmatizing charges will 

also not satisfy the requirement that 
the charge be publicly disclosed.33

The Ninth Circuit has ruled that 
placing stigmatizing information in 
an employee’s personnel file is pub-
lication. The circuit has considered 
this issue on three different occa-
sions.34  Most recently, in 2004, the 
court ruled: “We now hold explicitly 
that placement of the stigmatizing 
information in [employee’s] person-
nel file, in the face of a state statute 
mandating release upon request, 
constituted publication sufficient to 
trigger [employee’s] liberty interest 
under the Fourteenth Amendment.”35  
In so ruling, the court recognized a 
split in authority among the circuits, 
with other circuits reaching the op-
posite conclusion,36 and found that 
no qualified immunity was available 
to the defendants on the publication 
issue.37

And made in connection with  
the termination of employment

This element has two separate 
components: (1) a tangible interest, 
usually employment, is denied, and 
(2) the statement is made in the course 
of that denial—in other words, there 
is a temporal connection between 
the stigmatizing statement and the 
employment action.

The denial of a tangible interest 
most commonly claimed is the termi-
nation of, or the refusal to rehire, an 
employee.38 This circuit has held that 
transferring an employee, or taking 
away one aspect of an employee’s 
duties, is insufficient to support a 
claim if the employee remains em-
ployed in some capacity.39 Issuing an 
employee a written reprimand is also 
insufficient.40 The protected tangible 
interest is not in a particular govern-
ment job.41

The second component, “in the 
course of,” has been at issue in a 
number of cases. The Ninth Circuit 
has defined “in the course of” using 
a temporal measure to determine 
if statements are made so close to 
the discharge from employment that 

the discharge itself may become 
stigmatizing in the public eye.42 The 
court, however, has refused to adopt 
a “bright line” rule establishing a 
precise time period within which 
the alleged stigmatizing statements 
and the tangible employment action 
must occur,43 finding five months, two 
years, and sixteen months each to be 
insufficient.44

The Ninth Circuit’s most recent 
decision on NCHs is Tibbetts v. Kulon-
goski,45 in which the court reaffirmed 
the rejection of a “bright line” rule 
for the temporal connection compo-
nent. The court reviewed the law of 
this circuit, and decisions from other 
jurisdictions, and concluded that the 
law in the Ninth Circuit was not suf-
ficiently clear to require the offering 
of an NCH in that case.46

contents and timing of the 
Name-clearing hearing

The Supreme Court has ruled that 
the appropriate remedy mandated by 
the due process clause of the Four-
teenth Amendment for a claim based 
on stigmatization during discharge 
from employment is a name-clearing 
hearing.47 The sole purpose of the 
hearing is to permit the person the 
opportunity to publicly clear his 
name. The hearing is the only remedy; 
there is no mechanism for obtaining 
re-employment.48 The Ninth Circuit 
has determined that reinstatement 
after termination is not available to 
remedy liberty-interest violations.49  
This conclusion affects what must be 
offered by way of due process in an 
NCH.50 

Courts have been careful to distin-
guish between the types of interest at 
issue—property or liberty—because 
the type of due process varies de-
pending on the interest involved.51 
The type of due process required for 
the deprivation of a property interest 
in employment has been well defined 
by Cleveland Board of Education v. 
Loudermill52 and its progeny. Courts, 
however, have been less specific 
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when outlining the due process re-
quirements for an NCH.

“Due process” in this context means 
that the affected individual has an op-
portunity to rebut the accusations “at a 
meaningful time and in a meaningful 
manner”53—in short, a meaningful op-
portunity to be heard. The Ninth Cir-
cuit has stated that a post-deprivation 
hearing may remedy the failure to 
provide a pre-deprivation hearing.54 

In a different case, however, the 
court found that an NCH offered three 
weeks after the accusations and termi-
nations did not meet the requirements 
of due process.55 The court noted that 
even though a post-deprivation NCH 
offers an opportunity to clear one’s 
name, a plaintiff may still be entitled 
to damages for emotional distress for 
the period of time the hearing was 
denied.56 At least one court has found 
that offering an NCH before stigmatiz-
ing statements are released was insuf-
ficient to provide due process.57

An opportunity to be heard “at a 
meaningful time and in a meaning-
ful manner” means notice of the 
charges and adequate time to prepare 
a response.58 Providing the employee 
with a synopsis of the charges, an in-
dependent investigation of the facts, 
and the right to respond to the charges 
personally and through counsel is 
adequate due process.59 

This circuit has specifically de-
clined to reach the question whether 
cross-examination is constitutionally 
required as part of an NCH.60 One 
district court in the Ninth Circuit 
concluded that a constitutionally 
sufficient NCH need not offer cross-
examination.61 It also found that no 
response from the employer was re-
quired, but that the NCH must allow 
the introduction of favorable state-
ments and statements (evidence) that 
the allegations are false.62

Although the Ninth Circuit has not 
ruled on whether a particular body 
must hear the employee, at least one 
circuit has found that the same group 
that originally heard the stigmatizing 

statements must hear the NCH and 
that offering an NCH before a smaller 
group did not provide adequate due 
process.63 Most of the reported deci-
sions in the Ninth Circuit involve 
employees being offered the opportu-
nity to respond to school boards and 
similar entities making the decisions 
regarding their employment.64

The basic elements of a constitu-
tionally sufficient NCH are providing 
the employee with a summary of the 
charges, a reasonable time to pre-
pare for the hearing, the right to have 
counsel present, the opportunity to 
present witnesses and evidence, and 
the opportunity to have the hearing in 
front of the applicable body or other 
representative of the decision maker 
in a public forum.

conclusion
A public employee’s right to an 

NCH creates an additional layer of 
potential liability for a governmental 
entity terminating an employee. A 
“high profile” case may require that 
the fired employee be offered an 
NCH. Understanding when and if an 
NCH must be offered will avoid ex-
pensive and unnecessary litigation for 
the governmental employer. ✦

Stephen E. Dingle is a senior assis-
tant attorney general with the Oregon 
Department of Justice (DOJ) working 
in the Torts and Employment Litigation 
Section. Views and opinions expressed 
in this article do not necessarily reflect 
the views or opinions of the DOJ.
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clE on October 15:  
successfully litigating  

a civil Rights case

On October 15, the OSb Civil Rights Section will 
cosponsor, with the OSb CLE Seminars Department, 
a CLE titled “Successfully Litigating a Civil Rights 

Case.” The CLE will take place at the OSb Center in Tigard 
from 9 a.m. to 4:45 p.m., and attendees can receive either 
5.75 General CLE credits and 1 Ethics credit or 5 General 
CLE credits, 0.75 Access to Justice credit, and 1 Ethics 
credit.

This seminar is for both new and experienced civil rights 
practitioners on either side of the “v.” From pleading stan-
dards to judicial perspectives, you will hear the latest about 
motions to dismiss post-Twombly and what federal judges 
consider effective advocacy in civil right cases. bOLI Com-
missioner brad Avakian will provide a civil rights enforce-
ment update that includes new and expanded laws from 
the Oregon legislature’s 2010 special session. 

The ethics portion of the CLE will take a look at fee 
agreements and fee shifting, as well as settlement and ne-
gotiations. Lawyer and client responsibilities with regard 
to electronically stored information will be examined. 
Three experienced practitioners will share their advice on 
representing civil rights clients with mental illness. key 
mediation considerations will also be explored from the 
plaintiff, defense, and mediator’s perspective.

Civil Rights Section members receive a $20 registration 
discount. For more information and to register, visit www.
osbarcle.org. ✦
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