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change we can count On:  
civil Rights Developments in the New Administration

Only weeks into his term of 
office, President Obama has 
already implemented sub-

stantial changes in legislation and 
policy related to civil rights, and his 
administration has signaled that more 
changes are on the way. Also, several 
significant changes to civil rights law 
made during the Bush administration 
have taken effect or will take effect 
this year. The 111th Congress looks 
to be charting an ambitious legislative 
agenda for the 2009–2010 session 
that is sure to further affect civil rights 
law. This article provides an overview 
of recent developments and some that 
are on the horizon.

Guantanamo to Close;  
Torture Banned

Proclaiming that the war on ter-
ror could not continue with a “false 
choice between our safety and our 
ideals,” President Obama signed an 
executive order on January 22, 2009, 
the second day of his presidency, 
ordering the closure of Guantanamo 
Bay prison within one year and also 
banning torture. He further ordered 
that all CIA “secret” prisons abroad 
be shut down, and he commissioned 
a task force to determine what to do 
with 245 remaining Guantanamo 
detainees. He directed that they be 
treated, going forward, under the 
terms of the Geneva Conventions.

Funding Ban Lifted for  
Abortion Groups Abroad

On January 23, 2009, reversing the 
prior administration’s policy, President 
Obama signed an executive order that 
lifted restrictions on U.S. government 

Dan Grinfas 
Buchanan Angeli  

Altschul & Sullivan LLP 

funding for groups that provide abor-
tion services or counseling abroad. 
Referred to by some as the “global 
gag rule,” the ban prohibited the 
government from providing funds for 
family planning services to clinics or 
groups in other countries, even if the 
funds for such activities came from 
nongovernment sources. The ban was 
first implemented during the Reagan 
administration in 1984, rescinded 
during the Clinton administration in 
1993, and reinstated by George W. 
Bush in 2001.

“Don’t Ask, Don’t Tell” Policy to End
President Obama’s press secretary, 

Robert Gibbs, confirmed on January 
14, 2009, that the new administra-
tion will move to repeal the “don’t 
ask, don’t tell” policy on gays in the 
U.S. Armed Forces (Public Law 103-
160, 10 U.S.C. § 654). Existing law 
prohibits any gay or bisexual person 
from disclosing his or her sexual ori-
entation or speaking about any gay 
relationships while serving in the U.S. 
military. In November 2008, Obama 
advisers announced that the repeal of 
“don’t ask, don’t tell” may be delayed 
until 2010 to allow the president time 
to confer with the Joint Chiefs of Staff 
and Pentagon officials to reach a con-
sensus and then present legislation to 
Congress.

The Ledbetter Fair Pay Act
The first piece of legislation signed by 

President Obama, The Lilly Ledbetter 
Fair Pay Act (H.R. 11 and S. 181) 
over turns a 2007 U.S. Supreme Court 
decision and resets the statute of limi-
tations clock for pay discrimination 
claims to run from the date of any 
discriminatory paycheck. 

In Ledbetter v. Goodyear Tire & 
Rubber Co., 550 U.S. 618 (2007), the 
Supreme Court held in a 5–4 decision 
that the 180-day statute of limita-
tions period for filing a claim with 
the Equal Employment Opportunity 
Commission begins with the original 
discriminatory decision about an 
employee’s compensation, rather than 
at the date of the employee’s most 
recent paycheck. (In “deferral” states 
like Oregon that have a fair employ-
ment agency, the statute of limitations 
period for filing a claim with the EEOC 
is 300 days.)

Under the Ledbetter Act, plaintiffs 
who do not immediately discover 
discrimination with regard to their 
pay level are more likely to be able 
to proceed with their claims, since a 
new harm is deemed to occur each 
time wages, benefits, or other forms 
of compensation are paid, resulting in 
whole or in part from a discriminatory 
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supreme court Update 

Decided

Arizona v. John-
son, No. 07-1122 
(Jan. 26, 2009)

The U.S. Supreme 
Court unanimously 
reversed the Arizona Court of Appeals 
in this case, holding that an officer 
may conduct a pat-down search of a 
passenger during a traffic stop when 
the officer suspects that the passenger 
is armed but has no reason to suspect 
that a crime has been committed. 
Here, the respondent passenger was 
asked to step out of a car that had been 
pulled over for a traffic violation. After 
questioning the respondent about 
potential gang activity, the officer con-
ducted a pat-down search and found 
a handgun, for which the respondent 
was arrested. 

The Arizona Court of Appeals 
suppressed the gun, finding that the 
search was not incident to the traffic 
stop once the officer began question-
ing the respondent about his gang af-
filiation. The Supreme Court reversed, 
holding that the officer’s questions did 
not affect the nature of the stop and 
that the Constitution does not require 
an officer to give a passenger an op-
portunity to depart before ensuring 
that she is not permitting an armed 
person to get behind her.

Bartlett v. Strickland,  
No. 07-689 (March 9, 2009)

In a 5–4 decision, the U.S. Supreme 
Court affirmed the North Carolina Su-
preme Court’s holding that a minority 
group must constitute a “controlling 
majority,” or actual majority, in order 
to trigger the districting requirements 
of Section 2 of the Voting Rights Act. 
In 2003, the North Carolina General 
Assembly split the state’s 18th District 
in order to create one district with a 
39% African American population, 
enabling voters to elect a black rep-
resentative in the past two elections. 
Pender County challenged the action, 
and state officials defended on the 
ground that the split was required    —————————  CONTINUED ON PAGE 15

Kyle Busse 
Busse & Hunt

 Jennifer Nelson 
Fisher & Phillips LLP

to comply with 
the Voting Rights 
Act’s mandate that 
a state not act in a 
way that impairs or 
dilutes, on account 
of race or color, a 

citizen’s opportunity to participate in 
the political process and elect repre-
sentatives of his or her choice. 

The North Carolina Supreme Court 
disagreed, finding that the Voting 
Rights Act does not require a state to 
protect a racial minority group’s vot-
ing power if it constitutes less than 
50% of the voting population of a 
proposed district. The U.S. Supreme 
Court affirmed, noting that “[n]othing 
in Section 2 grants special protection 
to a minority group’s right to form 
political coalitions.”

Crawford v. Metropolitan  
Government of Nashville and  
Davidson County, Tennessee,  
No. 06-1595 (Jan. 26, 2009)

The Supreme Court unanimously 
reversed the Sixth Circuit, holding 
that the anti-retaliation provision of 
Title VII of the Civil Rights Act of 1964 
protects an employee who speaks out 
against discrimination not on her own 
initiative, but in answering questions 
during an employer’s internal investi-
gation. The petitioner was questioned 
by the respondent as part of an inter-
nal investigation into rumors of sexual 
harassment. In response, she noted 
that the target of the investigation 
had sexually harassed her. She was 
terminated shortly thereafter and sub-
sequently filed suit under Title VII.

The Sixth Circuit affirmed the trial 
court’s grant of summary judgment 
to the respondent, reasoning that the 
petitioner had not actively opposed 
the harassment and was, therefore, 
unprotected under the statute. The 
Supreme Court reversed, finding that 
Title VII’s protections extend to those 
who have taken no action at all to 
advance a position beyond simply 
disclosing it.
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the possibility of subcontracting, and 
relative ability. 

Generally an employer will want 
to keep its best performers and most 
versatile employees in order to ac-
complish the same level of work 
with fewer people and be in the best 
position to compete and achieve 
economic recovery. Offsetting those 
criteria may be loyalty to long-term 
employees or employees with particu-
larly important skills. 

In determining whom to lay off, 
employers should also consider 
contractual limitations, such as in-
dividual employment agreements; 
collective bargaining agreements; 
quasi-contracts in the form of em-
ployee handbooks, personnel policy 
manuals, or bulletins; and any other 
oral or written promises to employees 
about the longevity of the employment 
relationship. 

After the criteria discussed above 
have been determined, employers 
should select the functions and posi-
tions to be eliminated, without putting 
in the names of the employees holding 
those positions, to ensure that imper-
missible criteria (such as, for example, 
age, sex, race, and occupational 
injuries) are not being considered. 
Then insert the names of employees 
in order to apply the factors selected 
above (such as, for example, versatil-
ity, seniority, and performance). 

Performance reviews can certainly 
play a role in these determinations, 
but employers are wise to carefully 
consider existing performance re-
views rather than creating new ones 
to justify selection decisions. Select-
ing an employee for a layoff based 
on a newly created performance 
review might later be evidence of 
pretext if the employer does not give 
prior performance reviews adequate 
consideration.  

For Employers and Employees: A Guide to Our Economic Downturn

christina thacker 
Barran Liebman LLPT he latest available numbers 

from the Oregon Employment 
Department show that Oregon’s 

seasonally adjusted unemployment 
rate rose to 9.9% as of the end of 
January, which was 2.3% above the 
national rate. Although this news is 
disheartening, attorneys and civil 
rights advocates can help ensure that 
workers and employers are complying 
with the law and accessing available 
benefits under the law in times of 
layoffs and downsizing.

One of the least appealing aspects of 
the employment relationship for both 
sides—employee and employer—is a 
termination, even if the termination 
is not for cause and is necessary only 
because of a lack of work or difficult 
economic times. Individual employ-
ees are often suspicious about why 
they were selected for layoff, and 
employers are often wary of employ-
ees raising unfounded claims that 
they were selected because of their 
membership in some protected class, 
because, for example, they recently 
suffered an on-the-job injury, recently 
took protected medical leave, or have 
a disability.

If the workplace is unionized or 
public, employees will generally have 
greater protections from terminations, 
but all employers should neverthe-
less consider the following guiding 
principles.

Selecting whom to lay off 
After deciding that a layoff is indeed 

necessary, one of the most difficult 
decisions for employers is how to 
select which employees to lay off. 
Employers must put criteria in writing 
to guide all the managers who will be 
applying them and selecting employ-
ees to be laid off. Potential criteria 
could include seniority, performance 
reviews, versatility (particularly in a 
smaller workforce and if the remain-
ing employees will have to perform 
multiple functions), closure of a de-
partment or production line, elimina-
tion or consolidation of specific jobs, 

Employees challenging a layoff on 
equal employment opportunity (EEO) 
grounds gain an advantage if the for-
mer employer has not kept adequate 
records. By preparing and retaining 
documents, however, employers have 
much more to gain—for later use in 
legal proceedings. Employers should 
create documentation throughout 
the layoff process that is “suitable for 
framing,” including specific reasons 
why selections were made. Addition-
ally, if there is disagreement between 
the human resources professionals 
and the managers making the selec-
tions, documents should focus on 
facts rather than opinions, to decrease 
the possibility of disagreements within 
the company.

In addition to the protected classes 
under EEO law, employees who have 
taken leaves of absence should be 
given special consideration in a lay-
off context. For example, employees 
who are on military leave may have a 
right to return to their positions or be 
entitled to transfer rights. Employees 
who have suffered on-the-job injuries 
and have been on leave as a result 
may have certain reinstatement and 
reemployment rights. Employees 
on pregnancy, parental, or family 
medical leave may have the right to 
return to their positions or, if a former 
position has been eliminated, to an 
alternate position. 

Giving employees notice
The Worker Adjustment and Retrain-

ing Notification (WARN) Act generally 
applies to employers with 100 or more 
employees and imposes certain re-
quirements on those employers when 
closing a plant or instituting a “mass” 
layoff. The numbers that determine 
“mass” are met under the following 
circumstances, during a 90-day rolling 
aggregate period: (1) when 50 or more 
employees are being laid off from an 
operating unit, department, produc-
tion line, or facility; (2) when 50 to 
499 employees are laid off and they 
  ——————————  CONTINUED ON PAGE 4
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Other examples include bridged pen-
sion vesting, the option to purchase 
a company car or computer at a low 
price, extended health or life insur-
ance coverage, and severance pay. 

If the employer provides severance 
pay, a general release of claims against 
the employer should be a condition 
of that payment. From both the em-
ployee and employer perspectives, 
such agreements must meet certain 
basic requirements, including some 
payment in addition to all wages 
and benefits legally owed; a list of 
which claims the employee is releas-
ing; and if the employee is aged 40 
or over, specific language regarding 
protections provided under the Older 
Worker Benefits Protection Act. 

Severance agreements can be very 
useful when an employer suspects that 
a terminated employee may file suit. 
An employer may find that a sever-
ance payment is justified to eliminate 
the disruption and significant cost 
of litigation if the employee sues—
and the severance amount does not 
need to be substantial to support the 
release. Depending on the circum-
stances, providing an employee with 
the equivalent of two to four weeks 
of his or her normal compensation 
amount is often enough to convince 
the employee to waive any claims 
against the employer—and a small 
price to pay to avoid litigation in a 
risky situation.  

Other elements common to sev-
erance agreements and releases 
include provisions regarding taxes, 
attorney fees, deductions, reemploy-
ment, references, and the handling 
of disputes. 

Paying wages and benefits
Employers must follow strict time-

lines in providing a terminated em-
ployee with his or her final paycheck. 
When an employee is terminated as 
part of a layoff, the employee is en-
titled to receive all wages owed on the 
business day following the termina-
tion. Any outstanding benefits accrued 
in benefits banks, such as accrued   ——————————  CONTINUED ON PAGE 6

A GUIDE TO OUR ECONOMIC DOWNTURN CONTINUED FROM PAGE 3

constitute 33% or more of a single 
site; or (3) when 500 or more employ-
ees are laid off at a single site. Under 
these circumstances, employees (and 
unions and certain government agen-
cies) are entitled to 60 days’ advance 
notice before the layoff.

There are, however, certain excep-
tions under the WARN Act in which 
that notice is not required. Employees 
and employers should both be aware 
of these exceptions. Generally, the 
notice is not required for certain 
transfer offers or certain seasonal 
and temporary employees, or in la-
bor disputes, limited unforeseeable 
circumstances, and certain “faltering 
business” situations. 

Bargaining with a union
If a layoff includes unionized em-

ployees, the selections and benefits 
must satisfy the terms of the applicable 
collective bargaining agreement. Ad-
ditional obligations are imposed by 
the National Labor Relations Act. If 
the layoffs are part of a plant or facility 
closure, the employer must notify the 
union at a reasonable time in advance 
of the closure to have an opportunity 
for “meaningful” bargaining. Bargain-
ing will always be required over the 
“effects” of a closure, but an employer 
will normally not be required to 
bargain over the decision to close, 
except in limited circumstances, such 
as when the work is being transferred 
based in part on labor costs. 

The employer and the union may 
agree to provide employees with 
benefits in excess of those provided 
in the collective bargaining agree-
ment, but they are not required to do 
so. They are required to bargain in 
good faith.

Offering employees  
packages as part of layoff

Employers may be able to offer one 
or more types of benefits or services to 
laid off employees, depending on the 
employer’s size and resources. For ex-
ample, outplacement services, either 
on a group or individual basis, may 
help give employees a positive start. 

or pro rata vacation pay, sick leave, 
floating holidays, regular holidays, 
bonuses, or awards programs, must 
be included in the final paycheck.
But employer policies may affect 
whether certain benefits are “owed.” 
For example, an employer’s written 
policy that denies pro rata vacation 
pay to employees upon termination 
will be enforced.

The penalties against employers for 
late payment of wages are severe, so 
documenting timely payment of final 
wages is crucial. Documentation can 
include, for example, an employee’s 
written acknowledgement of receipt, 
or a signed delivery receipt for hand 
delivery or overnight mail. 

New federal legislation also affects 
layoffs and benefits. The recently 
passed federal stimulus package 
contains provisions regarding COBRA 
benefits that entitle employees to 
receive (and require employers to 
pay) subsidies for health insurance 
premiums for workers laid off between 
September 1, 2008, and December 
31, 2009. Additionally, President 
Obama signed a bill in February 
reauthorizing the Children’s Health 
Insurance Program, extending benefits 
that employees and their dependents 
may be eligible for, and imposing new 
notice and disclosure requirements on 
employers, along with penalties for 
failure to comply. 

Considering alternatives
Lastly, before an employer makes 

the decision to lay off any employee, 
alternatives should be considered. 

Any outstanding benefits  
accrued in benefits banks, such 
as accrued or pro rata vacation 
pay, sick leave, floating holidays, 
regular holidays, bonuses, or 
awards programs, must be  
included in the final paycheck. 
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emotional distress claim. Likewise, 
the co-worker’s conduct was not so 
“intolerable” that the plaintiff was 
constructively discharged. Conse-
quently, the plaintiff could not show 
that he was subject to adverse employ-
ment action based on his religion or 
sex, as is required of a discrimination 
plaintiff. 

Oregon court of Appeals

Rushing v. SAIF Corp.,  
223 Or. App. 665 (2008)

This case involved the State Acci-
dent Insurance Fund (SAIF), Oregon’s 
state-sponsored workers’ compensa-
tion insurance program. SAIF offered 
the plaintiff, a longtime state em-
ployee, a position as a loss control 
consultant in its Roseburg office. 
SAIF, however, rescinded the offer six 
weeks later, after the plaintiff failed 
to respond to numerous requests for 
information about his starting date. 
Although the plaintiff had, in fact, 
submitted a letter of resignation the 
same day that SAIF rescinded its of-
fer, he nonetheless sued for breach of 
employment contract and, because 
SAIF is a government agency subject 
to federal constitutional restrictions, 
for denial of due process under the 
Fourteenth Amendment. 

Affirming the circuit court, the Or-
egon Court of Appeals dismissed the 
plaintiff’s claims on summary judg-
ment after determining that he was 
an employee at-will. Although SAIF’s 
employment policies made clear that 
employees who achieve “regular sta-
tus” could be terminated only with 
notice and a proper hearing, the plain-
tiff had not worked long enough to be 
included in “regular status.” Because 
his employment was at-will, plaintiff 
had neither a contractual right to his 
job nor a property interest protected 
under the due process clause. 

Funkhouser v. Wells Fargo Corp., 
224 Or. App. 308 (2008)

At the time of a 1998 merger 
between Wells Fargo and Norwest 

Recent Decisions
Ninth circuit court of Appeals

Ahlmeyer v. Nevada System of 
Higher Education, 2009 wl 
385875, — F.3d — (9th cir. 2009)

The Ninth Circuit has joined three 
other circuits in holding that the 
ADEA is the exclusive remedy for 
age discrimination in employment 
claims brought under federal law. An 
age claim may not be brought for an 
alleged violation of § 1983 of the Civil 
Rights Act of 1871.

Eng v. Cooley, 552 F.3d 1062  
(9th cir. 2009)

This case involved a public em-
ployee’s First Amendment claim 
against a municipality and its of-
ficers. The plaintiff, a deputy district 
attorney in Los Angeles, alleged that 
he was passed over for advancement, 
suspended from duty on trumped-
up sexual harassment charges, and 
ultimately demoted after he and his 
privately retained attorney made 
comments to the Los Angeles Times 
suggesting that an investigation into 
possible criminal charges relating 
to a school construction project was 
without merit. The plaintiff also com-
plained publicly about another deputy 
district attorney’s decision to leak false 
information about the project to the 
Internal Revenue Service. 

The increasingly complex law gov-
erning public employee free speech 
claims requires the plaintiff to show 
five discrete elements: (1) his speech 
was protected because it related to a 
matter of public concern, (2) he con-
ducted his speech in his capacity as a 
private citizen, (3) his demotion and 
the failure to promote were motivated 
by his speech, (4) his interest in free 
speech outweighed the district attor-
ney’s office’s interest in regulating his 
speech, and (5) the employer would 
not have taken the same action against 
him without the protected speech. 

The Ninth Circuit held that the 
plaintiff presented sufficient evidence 
to proceed with his claim. The speech 
discussed a matter of public concern 
because the school construction 

scandal had been a significant issue 
in the most recent election. Moreover, 
although the plaintiff had been as-
signed to work on the case, the court 
determined that a jury might conclude 
that his statements to the Los Angeles 
Times were not part of his job. Finally, 
there were significant factual issues 
about whether the plaintiff’s public 
statements precipitated the adverse 
employment action. 

U.s. District court for  
the District of Oregon

Distad v. Marion County School 
District 24J, 2008 wl 4838845  
(D. Or. 2008)

The school district hired the plaintiff, 
a devout Christian, as an instructional 
assistant in August 2005. Because of 
his religious beliefs, the plaintiff be-
came highly offended when a group 
of female co-workers (including the 
classroom teacher) began a practice 
of telling sexually explicit jokes in 
his presence. The co-workers also left 
sexually explicit email messages and 
cartoons in areas where they knew 
that the plaintiff commonly read his 
Bible. 

On several occasions the plaintiff 
requested that they refrain from such 
behavior. Despite these requests, and 
despite instructions from the plaintiff’s 
supervisor, the problem continued. 
The plaintiff ultimately left the school 
district when he became convinced 
that the situation would not improve, 
then brought statutory claims for hos-
tile work environment and discrimina-
tion (religion and sex), as well as an 
emotional distress claim. 

The court granted summary judg-
ment for the school district on all 
claims. The court concluded that the 
conduct the plaintiff alleged, while 
perhaps offensive, was not sufficiently 
severe or pervasive to support a hos-
tile work environment claim or an 

Richard F. liebman 
Amy l. Angel 

Barran Liebman LLP

  ——————————  CONTINUED ON PAGE 6
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Corporation, the plaintiffs were em-
ployees of Wells Fargo with more than 
20 years of service and approximately 
150 days of accumulated sick leave. 
After the merger, however, Wells Fargo 
announced that it would implement 
an entirely new benefits policy that 
replaced the previous policy and 
eliminated their accumulated leave. 

The plaintiffs sued Wells Fargo for 
breach of contract. The Oregon Court 
of Appeals awarded summary judg-
ment to Wells Fargo. Under Oregon 
law, an employee has a contractual 
right to benefits if the employer offers 
them and the employee commences or 
continues employment. The employer 
may modify the benefits prospectively, 
but may not revoke benefits in which 
the employee has a vested right. The 
court found that the plaintiffs did not 
have a vested right to the accumulated 
sick leave because their entitlement to 
it terminated when the original Wells 
Fargo benefit plan ended. 

Schoen v. Freightliner LLC,  
224 Or. App. 613 (2008)

The plaintiff suffered a workplace 
shoulder injury and was placed on 
light duty with Freightliner’s occupa-
tional health nurse for four months. 
The plaintiff alleged that during that 
time the nursing staff repeatedly 

called her names, including “lazy 
bitch,” “Ms. Thing,” and “worthless.” 
In addition, nursing staff assigned the 
plaintiff to tasks that involved mov-
ing heavy boxes, despite her medical 
restrictions. The staff also sent plain-
tiff off premises to purchase lunch 
for them, which violated company 
rules, and then did not reimburse the 
plaintiff for her expenses. The plaintiff, 
who ultimately sought a transfer to a 
different light-duty job, alleged that 
the treatment was so severe that she 
required psychiatric counseling.

The plaintiff sued Freightliner for 
worker’s compensation discrimination 
and emotional distress. The jury found 
for Freightliner on the discrimination 
claim, but awarded plaintiff $250,000 
in damages for her emotional distress 
claim. The Oregon Court of Appeals 
upheld the jury’s verdict. To prove an 
emotional distress claim, a plaintiff 
must show that the defendant engaged 
in outrageous conduct that it knew 
or should have known would cause 
severe emotional distress. The court 
concluded that, given the plaintiff’s 
status as an injured worker and the 
repetitive nature of the nursing staff’s 
attacks, Freightliner’s conduct was 
sufficiently outrageous to prove an 
emotional distress claim. 

Handam v. Wilsonville Holiday 
Partners LLC, 2009 wl 188148, 
—Or. App.— (2009)

The plaintiff, a hotel banquet hall 
employee, sued Wilsonville Holiday 
for wrongful discharge in violation of 
public policy, alleging that it terminat-
ed him for reporting to his supervisors 
that his co-workers violated Oregon 
Liquor Control Commission (OLCC) 
rules. Although Oregon follows the 
usual at-will employment rule, there 
is an exception when an at-will em-
ployee is discharged for fulfilling an 
important societal obligation. In most 
instances, the public policy exception 
protects only conduct that a statute 
or rule clearly describes as socially 
important. Reversing the circuit court 
and overturning a jury verdict in the 
plaintiff’s favor, the Oregon Court of 
Appeals awarded a directed verdict 
to Wilsonville Holiday. The court 
reasoned that while OLCC rules re-
flect a public policy supporting the 
responsible consumption of alcoholic 
beverages, they say nothing about 
reporting co-workers’ alleged viola-
tions. Accordingly, they cannot sup-
port a wrongful discharge claim. ✦

Amy Angel and Rick Liebman, of Bar-
ran Liebman LLP, represent employers in 
labor and employment law.

A GUIDE TO OUR ECONOMIC DOWNTURN CONTINUED FROM PAGE 4

Layoffs, particularly in current eco-
nomic conditions, may be necessary 
for a business to survive, but layoffs 
also affect the remaining workers, so 
consideration of other alternatives 
should not be overlooked. Employers 
today are using creative solutions to 
prevent laying off employees, includ-
ing the following: 
• Imposing a brief shutdown, which 

might include requiring employees 
to use accrued vacation or personal 
time off 

• Reducing all employees’ hours 
across-the-board so that no jobs 
are eliminated 

• Reducing pay, freezing pay in-
creases, or putting a freeze on all 
overtime hours 

• Offering “early retirement”
• Instituting a hiring freeze
• Allowing employees to share jobs

Whatever options are considered, 
employers and employees should 
carefully examine the consequences 
of implementing those options, in-
cluding, for employers, wage and hour 
requirements and benefits administra-
tion and, for employees, the option’s 
practical and financial effects.

Additionally, the Oregon Employ-
ment Department offers a work share 

program that seeks to help employers 
avoid layoffs and provides employees 
working reduced hours with some 
unemployment insurance benefits. 

The best way for employers and 
employees to alleviate the stress of 
layoffs is to know each party’s rights 
and obligations, and to work proac-
tively and cooperatively to ensure that 
those rights are honored and those 
obligations are met. ✦

Christina Thacker, of Barran Liebman 
LLP, litigates employment-related claims 
on behalf of employers and advises em-
ployers on best practices and compliance 
with employment laws.
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the Overhauled Family and Medical leave Act

sean Driscoll 
Fisher & Phillips LLPAfter nearly 15 years, countless 

lawsuits, and many frustrated 
employees and employers, 

the long-awaited changes to the 
regulations governing the Family 
and Medical Leave Act (FMLA) were 
finally implemented. Effective Janu-
ary 16, 2009, the new regulations (1) 
put “meat on the bones” of a recently 
created form of leave for employees 
to care for family members injured 
or ill as a result of military service; 
(2) implement a newly created form 
of leave for employees to handle non-
medical exigencies arising out of a 
family member’s military service; and 
(3) make minor tweaks, major adjust-
ments, and wholesale changes to the 
original FMLA regulations.

While the new FMLA regulations 
require significant study for employ-
ers, employees, and their attorneys 
nationwide, Oregonians dealing with 
the law have additional homework. 
The Oregon Family Leave Act (OFLA) 
applies to virtually every employer 
and employee covered by FMLA. And 
while FMLA and OFLA are similar in 
that they generally provide 12 weeks 
of unpaid leave for certain health 
conditions, the two laws have always 
differed in the scope of their protec-
tions and procedural requirements. As 
a result of the new FMLA regulations, 
the similarities between the laws are 
fewer and the differences greater.

Although the changes are too great 
in number and detail to address in full, 
this article touches on some of the more 
significant changes, as well as certain 
distinctions between the new FMLA 
and current OFLA regulations. 

two New Forms of  
FMlA Military leave

On January 28, 2008, former 
President Bush signed into law the 

National Defense Authorization Act 
for Fy 2008 (NDAA), which created 
two new categories of FMLA leave 
for employees with family members 
serving in the military: (1) “Military 
Caregiver Leave” and (2) “Qualifying 
Exigency Leave.” The Military Care-

giver Leave provisions went into effect 
in 2008, but certain terms remained 
undefined until the enactment of the 
new FMLA regulations. Qualifying 
Exigency Leave, although established 
by the NDAA, did not take effect until 
the regulations were enacted in Janu-
ary 2009.
General Eligibility 

To be eligible for either form of 
FMLA military leave, an employee 
must initially satisfy the basic FMLA 
eligibility criteria: the employee must 
(1) have been employed by the em-
ployer for at least 12 months; (2) work 
at least 1,250 hours in the 12 months 
preceding the leave; and (3) work at 
a facility where at least 50 employees 
are employed by the employer within 
75 miles.
No OFLA Coverage 

Notably, neither form of military 
leave is available under OFLA. Ac-
cordingly, an employee’s annual 12 
weeks of OFLA leave will not be 
affected by the use of either form of 
FMLA military leave. The lone excep-
tion is when the family member’s 
condition also qualifies as a serious 
health condition under OFLA and the 
employee is needed to care for the 
family member.

Military Caregiver Leave
Purpose 

Military Caregiver Leave provides 
an eligible employee up to 26 work-
weeks of leave to care for a “covered 
servicemember” with a “serious injury 
or illness.” 29 U.S.C. § 2612(a)(3)–(4); 
29 C.F.R. § 825.100(b).
Eligibility 

In addition to satisfying general 
FMLA eligibility requirements, an 
employee must be the spouse, son or 
daughter, parent, or next of kin of a 
“covered servicemember.” 29 C.F.R. 
§ 825.127(a). Unlike the definition of 

“son or daughter” for traditional forms 
of FMLA leave—a child who either is 
under 18 years old or is “18 years of 
age or older and incapable of self-care 
because of a mental or physical dis-
ability” (29 U.S.C. § 2611(12))—no age 
limit is placed on a “son or daughter” 
for purposes of either form of military 
leave. 29 C.F.R. § 825.122(g)–(h).

The term “next of kin” is new to the 
FMLA and applies solely to Military 
Caregiver Leave. “Next of kin” gener-
ally means the nearest blood relative 
of the servicemember, other than 
the servicemember’s spouse, parent, 
son, or daughter, and the regulations 
provide an order of priority. 29 C.F.R. 
§ 825.122(d). 

Notably, if the servicemember has 
not designated a next of kin and there 
are multiple family members with 
the same level of relationship (e.g., 
siblings), all are considered to be the 
next of kin and may take FMLA leave 
to provide care, either consecutively 
or simultaneously. For example, if a 
brother and sister ask their common 
employer for leave simultaneously to 
care for their sibling who is a covered 
servicemember, their employer would 
be required to provide the leave to 
both the brother and the sister. 29 
C.F.R. § 825.122(d).

A “covered servicemember” is a 
current member of the Armed Forces, 
including a member of the National 
Guard or Reserves, undergoing cer-
tain medical treatments for a “serious 
injury or illness” suffered in the line of 
duty. 29 U.S.C. § 2611(16); 29 C.F.R. 
§ 825.127(a). Notably, employees 
are not entitled to take this type of 
leave to care for former members of 
the Armed Forces, National Guard, or 
Reserves, or for servicemembers on 
the permanent disability retired list. 
29 C.F.R. § 825.127(a).

The term “serious injury or illness” 
means an injury or illness incurred in 
the line of duty that may render the 
member medically unfit to perform the 
duties of the member’s office, grade, 
rank, or rating. 29 U.S.C. § 2611(19).
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Amount of Leave 
An eligible employee is entitled to 

26 workweeks of leave to care for a 
covered servicemember in a “single 
12-month period.” Regardless of the 
method used by an employer to track 
other forms of FMLA leave (calendar 
year, rolling year, etc.), this “single 
12-month period” begins on the first 
day the eligible employee takes cov-
ered leave and ends 12 months after 
that date. 29 C.F.R. § 825.127(c)(1).

If an employee does not use the full 
26 weeks, the remaining portion is 
forfeited. Id. However, this leave en-
titlement is applied on a per-covered-
servicemember, per-injury basis, so an 
eligible employee may take more than 
one period of 26 weeks to care for a 
different servicemember or to care 
for the same servicemember with a 
subsequent injury or illness. 29 C.F.R. 
§ 825.127(c)(2). However, no more 
than 26 workweeks of leave may be 
taken within any “single 12-month 
period.” Id.

Importantly, an employee is entitled 
to a combined total of 26 workweeks 
of leave for any FMLA-qualifying 
reasons during the “single 12-month 
period” described above. This total 
includes not only military leave, but 
also any other form of FMLA-covered 
leave (e.g., the employee’s own 
serious health condition). 29 C.F.R. 
§ 825.127(c)(3). For example, during 
the “single 12-month period” an em-
ployee could take 16 weeks of Mili-
tary Caregiver Leave and 10 weeks of 
FMLA leave to care for a newborn 
child, but would not be allowed the 
two additional weeks generally al-
lowed to care for a newborn.

Finally, if leave qualifies as both 
Military Caregiver Leave and leave to 
care for a family member with a seri-

ous health condition, the employer 
must designate the leave as Military 
Caregiver Leave and may only count 
it as such. 29 C.F.R. § 825.127(c)(4). 
In Oregon, however, leave qualifying 
as a serious health condition under 
OFLA would reduce the employee’s 
available OFLA leave. As a result, em-
ployers will need to carefully certify 
and track the use of Military Caregiver 
Leave independently of traditional 
FMLA and OFLA leave.
Certification 

Employers may require employees 
seeking Military Caregiver Leave to 
provide a certification completed by a 
health care provider. The U.S. Depart-
ment of Labor (DOL) has developed a 
form for this purpose (Form WH-385), 
which may be found at its website, 
www.dol.gov/esa/whd/fmla. Employ-
ers may use their own forms, but may 
not require information beyond that 
specified in the regulations.

Qualifying Exigency Leave

Purpose
An eligible employee is entitled to 

up to 12 weeks of unpaid leave for 
“qualifying exigencies” arising out 
of a “covered military member’s” ac-
tive duty status (or call to active duty) 
in the Armed Forces in support of a 
contingency operation. 29 U.S.C. § 
2612(a)(1)(E); 29 C.F.R. § 825.126(a).

Eligibility
In addition to satisfying basic FMLA 

eligibility requirements, an eligible 
employee must be the spouse, son, 
daughter, or parent of a “covered 
military member” on active duty or 
call to active duty status. 29 C.F.R. 
§ 825.112(5). “Covered military mem-
ber” for the purposes of this provision 
includes only members of the Nation-
al Guard or Reserves or certain retired 
members of the Regular Armed Forces 
or Reserves. 29 C.F.R. § 825.126(b). 
By definition, leave due to a qualifying 
exigency does not extend to family 
members of the Regular Armed Forces 
on active duty status. Additionally, 
the call to duty must generally be a 

federal, not a state, call to duty. 29 
C.F.R. § 825.126(b)(2)(ii).

Qualified Exigencies 
The NDAA includes no definition of 

“qualified exigency,” but the regula-
tions delineate eight categories (29 
C.F.R. § 825.126(a)(1)–(8)):

1. Short-notice deployment: Up to 
seven days of leave to address is-
sues that arise from the fact that a 
covered military member is notified 
of an impending call or order to 
active duty “seven or less calendar 
days prior to the date of deploy-
ment.”

2. Military events and related activi-
ties: Leave to attend official military 
ceremonies, programs, or events 
related to active duty or call to ac-
tive duty, or to attend certain family 
support or assistance programs and 
informational briefings.

3. Childcare and school activities: 
Leave to arrange for alternative 
childcare, to provide childcare 
on an urgent basis, to enroll in or 
transfer to a new school or daycare 
facility when necessary, or to at-
tend meetings with staff at a school 
or daycare facility when necessary. 
Notably, this regulation does not 
allow for leave to provide day-to-
day childcare, but only to arrange 
for such care or to provide care on 
an urgent basis.

4. Financial and legal arrangements: 
Leave to make or update various 
financial or legal arrangements, 
or to act as the covered military 
member’s representative before a 
federal, state, or local agency in 
connection with military service 
benefits.

5. Counseling: Leave to attend coun-
seling (by someone other than a 
health care provider) for the em-
ployee, for the covered military 
member, or for a child or depen-
dent when necessary as a result of 
the active duty or call to active duty 
status.

An eligible employee is entitled 
to 26 workweeks of leave to care 
for a covered servicemember in 
a “single 12-month period.”
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6. Rest and recuperation: Up to five 
days’ leave to spend time with 
a covered military member who 
is on short-term R&R during a 
deployment.

7. Post-deployment activities: Leave 
to attend arrival ceremonies, re-
integration briefings and events, 
and any other official ceremony or 
program sponsored by the military 
for a period of 90 days following 
termination of active duty. This 
also includes leave to address is-
sues that arise from the death of a 
covered military member.

8. Additional activities: This catch-
all category allows for protected 
leave for any other event that the 
employer and employee agree is a 
qualifying exigency. 

Amount
Qualifying Exigency Leave is sub-

ject to the traditional 12-weeks per 
leave year, and is not in addition to 
any other form of leave. 29 C.F.R. 
§ 825.200(a)(5).
Certification 

Employers may require employees 
seeking Qualifying Exigency Leave to 
provide an appropriate certification 
each time leave is first taken for one 
of the qualifying exigencies. 29 C.F.R. 
§ 825.309(b). The DOL has created a 
model form (Form WH-384), available 
on its website.

changes to traditional Forms  
of FMlA leave

T he original FMLA regulations 
were passed without the benefit 

of the nearly 15 years of experience 
that employers, employees, and the 
DOL have now had in dealing with 
the law. Not surprisingly, the old 
regulations failed to squarely address 
some of the more cumbersome and 
confusing aspects of the law. After a 
two-year process involving roughly 
20,000 comments from interested 
parties, the new regulations revise or 
clarify some, but by no means all, of 
these issues. Some of the more notable 
changes are highlighted below.

Eligible Employees
The new regulations do not alter the 

requirement that an employee must 
have worked at least 12 months and 
1,250 hours to be eligible for FMLA 
leave. They clarify, however, the ef-
fect a break in service may have on 
meeting the 12-month requirement, a 
determinative issue in several recent 
lawsuits. 

In Rucker v. Lee Holding Co., 471 
F.3d 6 (1st Cir. 2006), for example, the 
First Circuit held that a car salesman’s 
five-year break in employment for the 
same employer did not prevent him 
from counting his first stint of employ-
ment toward the 12-month eligibility 
requirement. Thus, after working fewer 
than 12 months during his most recent 
period of employment, the court held 
that his employer should have deemed 
him eligible for FMLA leave. 

Based on Rucker, the DOL initially 
proposed to set five years as the ab-
solute longest break in service that 
could count toward eligibility, but at 
the urging of the AFL-CIO and oth-
ers, its final rule extended the length 
to seven years (or longer if the break 
resulted from military service).
Oregon Application 

This new rule will have no impact 
on OFLA, as state law requires the 
employee to have worked 180 days 
immediately preceding a leave. Nev-
ertheless, the rule must be considered 
by employers in designing record re-
tention and disposal programs, as well 
as when determining eligibility for 
leave. Seemingly new employees may, 
in some cases, be eligible for FMLA 
leave as soon they work 1,250 hours 
as a result of prior terms of employ-
ment years earlier. To make this de-
termination, of course, the employer 
must be able to precisely determine 
earlier dates of employment, which 
requires accurate recordkeeping.

Serious Health Condition
Although many had hoped that the 

DOL would narrow the definition of 
“serious health condition,” the new 
regulations retain the original six 

individual definitions, but clarify the 
requirements applicable to several. 
First, the regulations clarify that a seri-
ous health condition involving “con-
tinuing treatment” requires treatment 
two or more times “within 30 days of 
the first day of incapacity,” and that 
an “in-person” visit must occur within 
seven days of the start of the incapac-
ity. 29 C.F.R. § 825.115(a).

With respect to a qualifying “chron-
ic” serious health condition, the 
regulations define the requirement of 
“periodic visits to a health care pro-
vider” as requiring visits to a health 
care provider “at least twice a year.” 
29 C.F.R. § 825.115(c).
Oregon Application 

Unfortunately for employers in 
Oregon, the OFLA definitions of 
“serious health condition” have not 
yet changed. As a result, Oregon 
employers must determine whether 
an employee’s need for leave quali-
fies as a “serious health condition” 
under both FMLA and OFLA, and 
separately track an employee’s leave 
under each law. 

If, for example, an employee’s con-
dition rose to the level of a chronic 
serious health condition under OFLA, 
but not under FMLA because the em-
ployee saw a physician only once per 
year, an Oregon employer must grant 
the leave under OFLA, but should 
deny it under FMLA. 

That said, the Oregon Bureau of 
Labor and Industries (BOLI) is in the 
midst of reviewing its OFLA regula-
tions and has indicated that it may 
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Although many had hoped  
that the DOL would narrow  
the definition of “serious health 
condition,” the new regulations 
retain the original six individual 
definitions, but clarify the re-
quirements applicable to several. 
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initiate a rulemaking process to re-
solve these inconsistencies.

Employer Notice Obligations
One of the DOL’s stated goals in 

developing the new regulations was 
to improve communication between 
employers and employees. The new 
rules’ notice requirements reflect 
that goal, setting out no fewer than 
four mandatory notices that employ-
ers must issue. The regulations also 
include model forms, available on the 
DOL’s website.
General Notice 

The regulations retain the prior 
requirement for a “General Notice” 
(Form WH-1420) to be posted in every 
workplace and incorporated into any 
employee handbook. If a covered em-
ployer does not maintain a handbook, 
the notice must be distributed to each 
employee upon hire, a change from 
the prior regulation, which required 
distribution only upon a request for 
leave. The regulations now also al-
low for electronic distribution of the 
notice. 29 C.F.R. § 825.300(a).

Eligibility Notice 
The new regulations also require 

employers to issue a newly created 
“Eligibility Notice” (Part A of Form 
WH-381) within five days either of a 
request for leave or after learning that 
a leave may be FMLA-qualifying. This 
notice addresses an employee’s gen-
eral eligibility in terms of months and 
hours worked and size of worksite, not 
whether the reason for the leave con-
stitutes a qualifying “serious health 
condition.” If an employer determines 
that the employee is not eligible for 
FMLA leave (e.g., because he has 
worked fewer than 1,250 hours), it 
must identify at least one reason. 29 
C.F.R. § 825.300(b). 
Rights and Responsibilities Notice

At the same time an employer issues 
an Eligibility Notice to an employee, 
it must also issue a newly created 
“Rights and Responsibilities Notice” 
(Part B of Form WH-381), which 
must include a host of information, 

including medical certification obliga-
tions, rights to use paid leave, rights 
to maintain health care benefits, and 
potential liability for repayment of 
health insurance premiums, and it 
may also include employer-specific 
rules, such as periodic return to work 
reports. 29 C.F.R. § 825.300(c). 
Designation Notice 

Within five days after receiving 
sufficient information to determine 
whether the need for leave is FMLA-
qualifying, the employer must issue 
the newly required “Designation 
Notice.” The new regulation extends 
an employer’s time to designate leave 
from two days under the former regu-
lation to five days. 

If the leave is qualifying, the Desig-
nation Notice must also address the 
amount of leave that will be counted 
against the employee’s annual allot-
ment, and whether the company will 
require a fitness-for-duty certification 
before the employee returns to work. 
If the fitness-for-duty certification is 
based on the “essential functions” of 
the employee’s job, those functions 
must be outlined in the Designation 
Notice. 29 C.F.R. § 825.300(d).
Penalties 

The DOL has overhauled the penal-
ty for failing to provide a required no-
tice. Under the former regulation, an 
employer could not count any leave 
against an employee’s annual 12-
week allotment until after it provided 
all required notices. The U.S. Supreme 
Court struck down that regulation in 
Ragsdale v. Wolverine World Wide 
Inc., 535 U.S. 81 (2002), finding that it 
violated FMLA by allowing employees 
more than 12 weeks of leave. 

The DOL’s new regulation ac-
knowledges Ragsdale, removes this 
penalty altogether, and provides that 
an employer is liable for failing to 
provide notice only to the extent that 
an employee suffers actual harm, such 
as lost compensation and benefits, 
other monetary losses, or loss of em-
ployment or a promotion. 29 C.F.R. 
§ 825.300(e).

Oregon Application 
These new FMLA notices are not 

regulated by OFLA, and obviously 
do not address issues arising solely 
under OFLA. Provided they are modi-
fied to include complete and accurate 
statements of Oregon law and do not 
conflict with FMLA, Oregon employ-
ers may amend the DOL’s model forms 
for use in processing FMLA and OFLA 
requests, but should keep in mind that 
BOLI may amend its own regulations 
in the near future.

Employee Notice for  
Unforeseeable Leave

The new FMLA regulations modify 
a former regulation that allowed some 
employees to notify their employers 
of the need for unforeseeable FMLA 
leave up to two business days after 
an absence. Under the new regula-
tions, employees must follow their 
employer’s normal and customary 
notice requirements and call-in pro-
cedures, unless there are unusual 
circumstances. 29 C.F.R. § 825.303(a) 
and (c).
Oregon Application 

Unlike FMLA’s focus on an em-
ployer’s normal and customary notice 
requirements and call-in procedures, 
OFLA provides a specific timetable—
oral notice within 24 hours of the start 
of the leave and written notice within 
three days after returning to work. 
ORS 659A.165(3). 

This statutory requirement cannot 
be amended by BOLI, and so Oregon 
employers must apply whichever 
standard is most beneficial to the 
employee to avoid running afoul of 
either law. Adoption of the Oregon 
timing standard as an employer policy 
will generally ensure compliance, 
provided it allows an exception for 
unusual circumstances as required 
by FMLA.

Questioning an Employee’s  
Medical Certification

One troubling task for employers 
has been determining whether the 
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reason for a particular absence con-
stitutes a qualifying “serious health 
condition.” While the law has always 
allowed an employer to require an 
employee to provide a medical certifi-
cation from a health care provider, the 
old FMLA regulations prohibited an 
employer from following up directly 
with the employee’s physician to au-
thenticate or clarify the certification. 
Instead, even for these simple tasks, 
an employer was required to retain its 
own health care provider to interact 
with that of the employee. 

The new regulations streamline 
this process, allowing an employer to 
directly contact an employee’s health 
care provider to authenticate or to 
obtain a clarification of information 
required by a certification form (but 
not to obtain additional informa-
tion). Because of privacy concerns, 
however, the new rule prohibits an 
employee’s “direct supervisor” from 
making these inquiries, limiting this 
right to a “health care provider, a hu-
man resources professional, a leave 
administrator (including third-party 
administrators), or a management of-
ficial.” 29 C.F.R. § 825.307(a).

If an employer believes that a 
medical certification is incomplete 
or insufficient to enable it to make a 
“serious health condition” determina-
tion (as opposed to simply needing 
authentication or clarification), the 
new regulations require the employer 
to notify the employee in writing, 
and to specifically identify what 
additional information is needed to 
make the certification “complete and 
sufficient.” The employer must then 
allow the employee seven calendar 
days to cure those deficiencies. 29 
C.F.R. § 825.305(c).
Oregon Application 

OFLA does not allow an employer 
to contact a health care provider di-
rectly. OAR 839-009-0260(5). Like the 
former FMLA regulation, OFLA allows 
an employer to directly contact the 
employee’s physician solely through 
its own health care provider. Thus, 

unlike sections of FMLA and OFLA 
relating to qualification for leave, 
which may both be followed without 
running afoul of either law by tracking 
FMLA and OFLA leaves separately, 
use of this FMLA provision will neces-
sarily violate OFLA, and the provision 
should not be used unless and until 
BOLI amends its OFLA regulations to 
comport with federal law.

With respect to notifying an em-
ployee about an incomplete or insuf-
ficient certification, OFLA is far less 
detailed than FMLA. OFLA requires 
a written notice of any requirement 
to provide medical verification and 
the failure to do so, but does not spe-
cifically regulate the cure of flawed 
certifications. BOLI is aware of these 
issues, and we will have to wait and 
see whether the agency adopts the 
federal law.

Denial of Perfect  
Attendance Bonuses

The DOL’s former regulations pro-
hibited an employer from denying 
a perfect attendance bonus to an 
employee whose only absences were 
protected by FMLA, although the 
regulations generally allowed the de-
nial of bonuses predicated on meeting 
certain production goals. In response 
to comments from employers and em-
ployer organizations that the rule gave 
preferential treatment to employees 
taking FMLA-covered absences, the 
DOL revised the regulation. 

The new 29 C.F.R. § 825.215(c)(2) 
provides that bonuses predicated on 
the achievement of specific goals, 
including “hours worked, products 
sold or perfect attendance,” that are 
not met due to FMLA leave may be 
denied “unless otherwise paid to em-
ployees on an equivalent leave status 
for a reason that does not qualify as 
FMLA leave.” 

For example, if an employee who 
used paid vacation leave for a non-
FMLA purpose would receive the 
bonus, then the employee who used 
paid vacation leave for a FMLA-

protected purpose also must receive 
the payment. Similarly, if the employer 
denied a bonus to an employee who 
took unpaid leave for a non-FMLA 
purpose, it could deny the bonus to 
an employee who took unpaid FMLA 
leave.
Oregon Application

OFLA uses the former FMLA regula-
tion. OAR 839-009-0320(4). Accord-
ingly, unless and until BOLI amends 
this regulation, Oregon employers 
may not deny a perfect attendance 
bonus when the failure results from 
OFLA-protected leave.

Bottom line: the Rules Just Got 
More complicated

T he good news: Both FMLA and 
OFLA are rule-driven laws, and 

provided someone does the proper 
homework, compliance with both 
can be achieved with limited risk. The 
bad news: FMLA and OFLA rules are 
complicated and continue to grow 
apart, and depending on what BOLI 
does with OFLA’s regulations over the 
next year, that divide may or may not 
be closed by much.

Understanding the new FMLA 
regulations and their interaction with 
OFLA (both in its present and, most 
likely, future form) is essential to run-
ning a business in Oregon. As always, 
employers need to train their manage-
ment and HR personnel in imple-
menting these laws and quickly and 
properly responding to leave requests. 
And while the new FMLA regulations 
“settle in” and OFLA remains in a state 
of flux, Oregon’s employers will be 
well served to carefully assess every 
request for leave, both substantively 
and procedurally, to avoid violating 
one or both laws. ✦

Sean Driscoll is an associate at the 
Portland office of Fisher & Phillips LLP, 
a national labor and employment law 
firm devoted exclusively to defending 
the interests of management. 
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decision or practice. The Ledbetter 
Act similarly restarts the clock when 
a retiree receives a retirement annuity. 
Because the legislation also allows 
any “person” to sue if affected by pay 
discrimination, an employee’s family 
member or beneficiary of a pension or 
employer-provided life insurance plan 
may be able to bring claims, even after 
the employee’s death. 

President Obama signed the legisla-
tion on January 29, 2009. It amends 
Title VII of the Civil Rights Act of 
1964 and the Age Discrimination in 
Employment Act of 1967, and modi-
fies the operation of the Americans 
with Disabilities Act of 1990 and the 
Rehabilitation Act of 1973, to clarify 
that each discriminatory paycheck 
constitutes a separate compensation 
decision and practice under those 
laws. The Ledbetter Act takes effect 
as if enacted on May 28, 2007, and 
applies to all claims of pay discrimi-
nation under the laws mentioned 
above that are pending on or after 
that date.

The ADA Amendments Act
The ADA Amendments Act (S. 3406, 

Public Law 110-325), signed into law 
by President Bush on September 25, 
2008, is the first legislative change to 
the Americans with Disabilities Act 
of 1990. The ADAAA took effect on 
January 1, 2009, overturning several 
U.S. Supreme Court decisions and 
substantially broadening the ADA’s 
coverage. For details, see “Meet the 
New ADA: Massive Changes Ahead 
for Employment Lawyers,” by Rich 
Meneghello, in the December 2008 
issue of this newsletter. 

FMLA Statutory Expansions,  
New Regulations, and  
Legislative Proposals

On January 28, 2008, President 
Bush signed into law the National 
Defense Authorization Act for Fy 
2008, which amended the federal 
Family and Medical Leave Act for the 
first time since its enactment in 1993. 
Under the NDAA provisions, FMLA 

now allows eligible employees to take 
protected leave to care for a family 
member or next of kin wounded in 
military service, or for a “qualifying 
exigency” related to a family mem-
ber’s call to active duty. 

The U.S. Department of Labor over-
hauled FMLA by adopting extensive 
final regulations that took effect on 
January 16, 2009. See “The Over-
hauled Family and Medical Leave 
Act,” by Sean Driscoll, on page 7. 
The Oregon Bureau of Labor and 
Industries is now considering certain 
conforming changes to the Oregon 
Family Leave Act regulations to make 
administration of OFLA and FMLA 
less onerous for employers covered 
by both laws.

Further expansions to FMLA’s cov-
erage have been proposed in recent 
years, and Congress continues to 
consider them. One proposal (H.R. 
7233) introduced in the House on 
September 29, 2008, would expand 
FMLA’s provisions to cover employers 
of 25 or more employees, as opposed 
to the current 50-employee threshold. 
The same legislation, the Family and 
Medical Leave Enhancement Act, 
would further expand FMLA by al-
lowing eligible employees of covered 
employers to take up to 24 hours of 
unpaid leave during any 12-month 
period to care for ill parents and 
grandparents, attend parent-teacher 
conferences, or take children, grand-
children, or other family members to 
medical appointments.

Another bill introduced last year, 
the Family Leave Insurance Act 
(H.R. 5873), would provide workers 
with 12 weeks of partially paid fam-
ily and medical leave that would be 
funded by employer and employee 
contributions.

In recent legislative sessions, Sena-
tor Edward kennedy has introduced 
the Healthy Families Act (S. 910, H.R. 
1542), which would amend FMLA 
to require employers of 15 or more 
employees to provide seven days of 
paid sick leave annually that could 

be used by employees to care for 
themselves or ill family members, 
including a child, parent, spouse, or 
any other individual related by blood 
or a “close association” equivalent to 
a family relationship. Mandatory paid 
sick leave remains high on the agenda 
for the current Congress.

Another bill introduced in the 
House on January 22, 2009, the Fed-
eral Employees Paid Parental Leave 
Act (H.R. 626), would allow federal 
workers four weeks of paid parental 
leave and would allow them to use 
any accumulated paid sick leave 
during their FMLA leave, regardless 
of their agency’s sick-leave policy 
language or usual practice.

On February 9, 2009, the U.S. 
House of Representatives passed the 
Airline Flight Crew Family and Medi-
cal Leave Act (H.R. 912). If it becomes 
law, this legislation will make it easier 
for airline employees to qualify for 
FMLA leave in terms of hours-of-
service requirements. A similar bill is 
expected to be introduced shortly in 
the Senate.

During his campaign, President 
Obama indicated his desire to encour-
age employers, through tax incentives 
and direct regulation, to assist working 
families with workplace flexibility 
programs such as telecommuting. 
He also advocated for expansion of 
FMLA, including coverage of employ-
ers with 25 or more workers, allowing 
paid FMLA leave, and regulating dis-
criminatory practices against caregiv-
ers in the workplace.

The Stimulus Package— 
Health Coverage and  
Unemployment Expansions

On February 17, 2009, President 
Obama signed the American Recovery 

CHANGE WE CAN COUNT ON CONTINUED FROM PAGE 1
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and Reinvestment Act of 2009 (H.R. 1), 
a $789 billion economic stimulus 
package that includes several provi-
sions affecting employee rights. Most 
notably, the ARRA subsidizes health 
insurance continuation and extends 
unemployment benefits for employees 
who have lost their jobs.

The ARRA dedicates almost $20 bil-
lion to expanding rights for continua-
tion of health insurance coverage un-
der the Consolidated Omnibus Budget 
Reconciliation Act (COBRA). The new 
law provides eligible workers (certain 
employees involuntarily terminated 
between September 1, 2008, and De-
cember 31, 2009) a 65% subsidy to-
ward their health care premium for up 
to nine months. Qualified employees 
who initially declined COBRA cover-
age have an additional 60 days after 
receiving notice to elect the subsidy 
and benefits continuation.

The ARRA expands unemployment 
compensation rights in a number 
of ways, including by dedicating 
funds to maintain for an additional 
nine-month period the previously 
enacted seven-week extension of 
unemployment benefits for eligible 
employees. The ARRA also increases 
by $25 the weekly benefit available 
to all individuals who receive regular 
unemployment benefits.

Mental Health and  
Substance Abuse Parity

On October 3, 2008, President 
Bush signed the Paul Wellstone and 
Pete Domenici Mental Health Parity 
and Addiction Equity Act of 2008 
(S. 558, H.R. 1424). The legislation, 
which takes effect January 1, 2010, 
applies to all group health plans with 

51 or more employees and broadly 
prohibits discrimination in mental 
health coverage. Although the law 
imposes no requirement as to what 
conditions must be covered, health 
insurance providers that offer mental 
health benefits are required to do so 
on the same terms as their medical 
coverage for physical conditions. The 
law prohibits group health plans from 
imposing higher copayments or de-
ductibles for mental health conditions 
than for physical health problems. 

Genetic Information  
Nondiscrimination Act

President Bush signed the Genetic 
Information Nondiscrimination Act of 
2008 (H.R. 493) into law on May 21, 
2008. GINA prohibits employers and 
health insurance companies from 
improperly using genetic informa-
tion. The law specifically bans genetic 
discrimination in hiring, firing, job 
placement, and promotion, and pro-
hibits denying coverage or charging 
higher premiums solely based on ge-
netic testing results or predisposition 
to developing a disease. Under this 
law, “genetic information” is broadly 
defined to include not only genetic 
testing results but also information 
on an individual’s family history of 
illnesses.

The Department of Labor will en-
force GINA’s provisions that govern 
health insurers, which take effect for 
plan years beginning after May 21, 
2009. The EEOC will enforce the 
employment provisions of the law, 
which take effect in November 2009. 
Both agencies are required to issue 
regulations by May 2009. The EEOC 
published its proposed regulations 
in the Federal Register on March 2, 
2009.

Labor-Friendly Executive Orders  
Relating to Federal Contractors

President Obama signed three exec-
utive orders on January 30, 2009, that 
reverse workforce policies established 
under the Bush administration, in an 
effort to strengthen rights of employees 

who work for federal contractors. One 
order revokes Executive Order 13201, 
which required federal contractors to 
post a “Beck Poster” that describes 
nonunion employee rights as to pay-
ment of union dues. Instead of the 
Beck Poster, federal contractors will 
be required to post a Department of 
Labor notice, to be developed by May 
2009, advising employees of their 
rights under the NLRA.

Instead of the Beck Poster,  
federal contractors will be  
required to post a Department of 
Labor notice, to be developed by 
May 2009, advising employees 
of their rights under the NLRA.

The second executive order revokes 
Executive Order 13204 and orders 
that businesses that enter into new 
federal government contracts must 
offer jobs to qualified employees of 
companies that held the same or simi-
lar government contracts. The third 
executive order prohibits federal con-
tractors from using taxpayer money to 
influence their employees’ choices on 
union representation.

President Obama signed a fourth 
order related to federal contractors 
on February 6, 2009, enabling the 
federal government to require project 
labor agreements for federal construc-
tion projects. Unions generally favor 
project labor agreements because 
they simplify bargaining and tend to 
result in higher wages and benefits so 
that union contractors are more likely 
to win the work.

The Employee Free Choice Act
President Obama was an original 

cosponsor of the Employee Free 
Choice Act (H.R. 800, S. 1041), also 
known as “Card Check.” He pledged 
during his presidential campaign to 
make EFCA “the law of the land.” 

The ARRA subsidizes health  
insurance continuation and  
extends unemployment benefits 
for employees who have lost 
their jobs.
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Potentially the biggest change to labor 
law in over 70 years, EFCA would 
amend the National Labor Relations 
Act to facilitate workers’ ability to 
organize unions. The law would elimi-
nate the requirement for a secret ballot 
election monitored by the National 
Labor Relations Board. 

The U.S. House of Representatives 
passed EFCA in 2007 by a vote of 
241–185, but the legislation stalled in 
the Senate. It is very likely that Con-
gress will vote on EFCA again during 
this legislative session.

Under existing labor law, if more 
than 30% of bargaining unit employ-
ees sign statements requesting union 
representation, a secret ballot election 
is held. Under EFCA’s provisions, the 
NLRB must certify a union if a ma-
jority of bargaining unit employees 
sign cards indicating their selection 
of the union. The employer is then 
obligated to begin bargaining with the 
union. EFCA would also substantially 
increase penalties on employers for 
retaliating against employees based 
on union activity.

Employment Non-Discrimination Act
The Employment Non-Discrimi-

nation Act would amend Title VII of 
the Civil Rights Act of 1964 to make 
it unlawful under federal law to dis-
criminate against employees on the 
basis of sexual orientation. In the 
last Congress, two versions of ENDA 
were introduced—H.R. 2015, which 

includes “gender identity” as a pro-
tected category, and H.R. 3685, which 
does not. The House of Representa-
tives passed the latter version of the bill 
on November 7, 2007, by a 235–184 
vote. President Obama pledged dur-
ing his campaign and continues to 
assert on the official White House 
website that he will pass ENDA with 
protections for sexual orientation and 
gender identity and expression.

Additional Civil Rights Protections 
Related to Sexual Orientation

The Obama agenda includes expan-
sion of federal “hate crimes” legisla-
tion (H.R. 256 and H.R. 262). The 
White House website pledges that 
“President Obama and Vice Presi-
dent Biden will strengthen federal 
hate crimes legislation, expand hate 
crimes protection by passing the Mat-
thew Shepard Act, and reinvigorate 
enforcement at the Department of 
Justice’s Criminal Section.”

President Obama also supports full 
civil unions that provide same-sex 
couples rights and privileges equal to 
those of married couples. He supports 
repeal of the Defense of Marriage Act 
and enactment of legislation to extend 
federal legal rights and benefits cur-
rently provided on the basis of marital 
status to same-sex couples, including 
the right to assist a loved one in time 
of emergency, the right to equal health 
insurance and other employment 
benefits, and property rights.

The Obama administration also 
pledges to ensure adoption rights for 
all couples and individuals, regardless 
of sexual orientation.

Ending Racial Profiling
The Obama administration pledges 

to ban racial profiling by federal law 
enforcement agencies and to provide 
federal incentives to state and local 
police departments to prohibit the 
practice.

Easing Restrictions  
on Stem Cell Research

On March 9, 2009, President 
Obama signed an executive order 
that lifts restrictions on federal funds 
for embryonic stem cell research. 
President Bush signed an executive 
order in August 2001 barring federal 
research funds except on a very lim-
ited number of then-existing stem cell 
lines. President Obama’s new order 
reverses the eight-year-old ban, al-
lows funding for research on newer, 
healthier stem cell lines, and gives the 
National Institutes of Health 120 days 
to develop ethical guidelines for the 
research. ✦

Dan Grinfas previously worked as a 
BOLI civil rights investigator and tech-
nical assistance program coordinator, 
and as an attorney with the Labor and 
Employment Group at Stoel Rives LLP. 
He is now of counsel to the employment 
law firm Buchanan Angeli Altschul & 
Sullivan LLP.

If you would like to write an article for this newsletter,  

please contact our editor at elise.gautier@comcast.net.
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Fitzgerald v. Barnstable School 
Committee, No. 07-1125  
(Jan. 21, 2009)

The Supreme Court unanimously 
reversed the First Circuit in this case, 
holding that Title IX of the Educa-
tion Amendments of 1972 does not 
preclude a 42 U.S.C. § 1983 action 
alleging unconstitutional gender 
discrimination. Here, petitioners, a 
kindergarten student and her parents, 
filed suit under Title IX and § 1983, 
alleging that the district’s response 
to the student’s complaints of sexual 
harassment by an older student was 
inadequate. The First Circuit affirmed 
the district court’s dismissal of the 
§ 1983 claim, holding that the remedy 
provided by Title IX precluded the use 
of § 1983 to advance constitutional 
claims. The Supreme Court reversed, 
finding that Congress did not intend 
Title IX to be the exclusive mechanism 
for addressing gender discrimination 
in schools, or to be a substitute for 
§ 1983 claims as a means of enforcing 
students’ constitutional rights.

Herring v. United States,  
No. 07-513 (Jan. 14, 2009)

The Supreme Court affirmed the 
Eleventh Circuit in a 5–4 decision, 
holding that the exclusionary rule 
does not apply when police mistakes 
leading to an unlawful search are the 
result of isolated negligence rather 
than systemic error or reckless disre-
gard of constitutional requirements. 
The petitioner was arrested based on 
a warrant from a neighboring county 
that had, unbeknownst to the arresting 
officers, been recalled months earlier. 
A search incident to the arrest yielded 
drugs and a gun, for which petitioner 
was later indicted. He moved to sup-
press the evidence, and his motion 
was denied. 

The Court upheld the denial, rea-
soning that the exclusionary rule 
does not apply when good faith error 
leads to the discovery of evidence 
in a criminal case. The rule applies, 
rather, when police misconduct is 
sufficiently deliberate that exclusion 

can meaningfully deter it and the 
possible deterrent effect outweighs the 
cost to society of letting the defendant 
go free.

Oregon v. Ice,  
No. 07-901 (Jan. 14, 2009)

The Supreme Court reversed the 
Oregon Supreme Court in this 5–4 
decision, holding that the Sixth 
Amendment does not prohibit states 
from allowing judges, rather than 
juries, to find facts necessary for the 
imposition of consecutive sentences 
for multiple offenses. In so doing, the 
Court declined to extend the rule from 
Apprendi v. New Jersey, 530 U.S. 466 
(2000)—that the Sixth Amendment 
requires the jury to determine, beyond 
a reasonable doubt, any fact that 
increases the maximum punishment 
for a particular crime—to instances 
in which a judge is empowered to 
impose consecutive sentences by 
state statute. The Court reasoned that 
juries have not traditionally held the 
power to impose consecutive sen-
tences and that the states’ sovereign 
authority over administration of their 
own criminal justice systems should 
not be eroded.

Pleasant Grove City v. Summum, 
No. 07-665 (Feb. 25, 2009)

In this unanimous opinion, the Su-
preme Court reversed the Tenth Circuit 
and held that a city’s placement of a 
permanent monument in a public park 
is a form of government speech and 
is not, therefore, subject to scrutiny 
under the free speech clause of the 
First Amendment. The petitioner city 
rejected the request of the respondent 
Summum, a religious organization, 
to erect a monument displaying the 
Seven Aphorisms of Summum. The re-
spondent sued, asserting that the city 
had violated the free speech clause 
because it had accepted a Ten Com-
mandments monument but rejected 
Summum’s proposed monument. 

The Court found that although a 
park is a traditional public forum for 
speeches and other transitory expres-
sive acts, the display of a permanent 

monument in a public park is not a 
form of expression to which forum 
analysis applies. It is, instead, a form 
of government speech to which the 
free speech clause does not apply. 
Establishment clause issues were 
neither raised nor briefed before the 
Court in this case.

United States v. Hayes,  
No. 07-608 (Feb. 24, 2009)

In a 7–2 decision, the U.S. Supreme 
Court ruled that a federal law prohib-
iting firearm possession by anyone 
convicted of a “misdemeanor crime of 
domestic violence” also prohibits fire-
arm possession by anyone convicted 
of “general battery” against a spouse. 
Randy Hayes pleaded guilty in 1994 
to a misdemeanor battery offense 
involving his spouse. In 2004, police 
responded to a domestic violence 
call at Mr. Hayes’s home, at which 
time they found a rifle. Mr. Hayes was 
convicted of firearm possession after 
having previously been convicted of 
domestic violence in violation of 18 
U.S.C. §§ 922 (g)(9) and 924 (a)(2). 

The Fourth Circuit reversed on the 
ground that the West Virginia battery 
law of which Mr. Hayes was originally 
convicted did not contain specific 
wording about a domestic relation-
ship between the offender and the 
victim. The Supreme Court reversed, 
finding that while a domestic rela-
tionship must be established beyond 
a reasonable doubt in a § 922(g)(9) 
prosecution, it is not a necessary ele-
ment of the predicate offense.

Vermont v. Brillon,  
No. 08-088 (March 9, 2009)

The Supreme Court ruled 7–2 that 
delays caused by a defendant or his 
lawyer, whether court-appointed or 
not, do not ordinarily violate a defen-
dant’s constitutional right to a speedy 
trial. Assigned counsel, the Court 
held, is not ordinarily considered a 
state actor. The Court did leave the 
door open, however, to a challenge if 
the delay was caused by “a systemic 
breakdown in the public defender 
system.”
   —————————  CONTINUED ON PAGE 16
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Ysursa v. Pocatello Education  
Association, No. 07-869 (Feb. 24, 2009)

The Supreme Court reversed the Ninth Circuit in this 
7–2 decision, holding that a state’s ban on political payroll 
deductions for state employees does not violate the First 
Amendment. The Court found that the Idaho Right to Work 
Act, which prohibits public employees from authorizing 
payroll deductions to fund union political activities, is not a 
violation of the unions’ constitutional rights. The Court rea-
soned that the statute does not restrict the political speech 
of public employees, it simply bars them from enlisting the 
state in support of that speech. Idaho’s stated justification 
for the ban, the interest in avoiding the reality or appear-
ance of government favoritism or excessive entanglement 
with partisan politics, satisfied the rational basis analysis 
applied by the Court.

certiorari Granted

Gross v. FBL Financial Services,  
No. 08-441 (Dec. 5, 2008)

In this case from the Eighth Circuit, the Court will resolve 
a split among the circuits regarding whether a plaintiff in a 
non-Title VII suit must adduce direct evidence of discrimi-
nation in order to obtain a mixed-motive jury instruction. 
The petitioner in this ADEA case will argue that the Title VII 
standard of circumstantial evidence should be the standard 
for obtaining a mixed-motive instruction in non-Title VII 
cases as well. 

Maryland v. Shatzer, No. 08-680 (Jan. 26, 2009)
The Court agreed to hear this case out of the Court of 

Appeals of Maryland regarding whether a defendant’s in-
vocation of the right to counsel remains effective after the 
initial investigation is closed and subsequently reopened 
two years later due to the discovery of new evidence. The 
court of appeals held that when a defendant remains in 
custody and the subsequent interrogation involved the 
same matter as that which led to the original invocation of 
counsel, no break in custody should be recognized and the 
defendant’s invocation remains valid.

Ricci v. Destefano,  
Nos. 07-1428 & 08-328 (Jan. 9, 2009) 

In this case from the Second Circuit, the Court will decide 
whether a municipality violated Title VII when it refused 
to certify a civil service exam after realizing that the exam 
had a disparate impact on African American and Hispanic 
examinees. The Second Circuit upheld summary judgment 
for the respondents, reasoning that their actions were pro-
tected because the city was trying to fulfill its obligations 
under Title VII by refusing to certify test results with a dis-
proportionate racial impact. The petitioners, one Hispanic 
and 17 white test-takers, argue that the respondents’ stated 
desire to comply with Title VII is a pretext for intentional 
discrimination against white candidates. 

certiorari Denied 

Borden v. School District of the Township of East 
Brunswick, No. 08-482 (March 2, 2009)

The Court rejected an appeal from a high school football 
coach challenging a school policy prohibiting staff mem-
bers from joining in student-led prayer. The Third Circuit 
pronounced the policy constitutional over Mr. Borden’s 
protest that his desire to “take a knee” with his football 
players was a purely secular gesture. 

Brewer v. Nader, No. 08-648 (March 9, 2009)
The Supreme Court refused to review the Ninth Circuit’s 

pronouncement that an Arizona law regulating how in-
dependent presidential candidates get on state ballots is 
invalid. Arizona’s law provided for residency requirements 
for petition circulators and a June deadline for petition 
submission for independent candidates. Ralph Nader chal-
lenged the law on the ground that it interferes with free 
speech rights, and the Ninth Circuit agreed. 

City of New York v. Beretta,  
No. 08-530 (March 9, 2009)

The Court declined to review a decision from the Second 
Circuit that the Protection of Lawful Commerce in Arms 
Act protects gun manufacturers from lawsuits arising from 
accusations that manufacturers flood illicit markets with 
firearms. The law bans many suits against entities engaged 
in the firearms industry, with a limited exception when those 
entities are accused of knowingly violating state or federal 
statutes with regard to sales and marketing practices. ✦

kyle Busse is an associate of Busse & Hunt, which represents 
employees in employment cases, including civil rights, discrimi-
nation, and fraud. 

Jennifer Nelson is an associate at the Portland office of Fisher 
& Phillips LLP, representing employers in labor and employ-
ment law. 
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