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In Engquist v. Oregon Department 
of Agriculture, 553 U.S. ___, 128 
S. Ct. 2146, 170 L. Ed. 2d 975 

(2008), the United States Supreme 
Court held that the so-called class-of-
one theory of equal protection does 
not apply in the public employment 
context. The Court thus foreclosed 
class-of-one claims brought by public 
employees against their employers.

Factual Background
Anup Engquist, the plaintiff, a na-

tive of India, was hired to work in an 
Oregon Department of Agriculture 
(ODA) laboratory. During the course 
of Engquist’s employment, she ex-
perienced repeated problems with 
Joseph Hyatt, another ODA employee. 
Engquist complained that Hyatt made 
false statements about her and made 
her life difficult. 

John Szczepanski, an assistant ODA 
director, later assumed responsibility 
over the lab, supervising Hyatt and 
Engquist. Szczepanski told a client 
that he could not “control” Engquist, 
and that Engquist and a woman 
manager “would be gotten rid of.” 
When Engquist and Hyatt both ap-
plied for a lab management position, 
Szczepanski chose Hyatt despite 
Engquist’s greater experience and her 
educational credentials. Szczepanski 
subsequently explained that he be-
lieved Hyatt’s business background 
was more significant.

During a round of state budget cuts, 
Szczepanski eliminated the woman 
manager’s position. Later, Engquist 
was informed that her position was 
being eliminated because of lost rev-
enue at the lab and reorganization. 

Janet Metcalf  
loren collins

Oregon Department of Justice

Engquist’s collective bargaining agree-
ment allowed her either to “bump” 
into another position at her level or 
to take a demotion. She attempted to 
“bump” into another position at her 
level, but was found unqualified for 
the only other position at that level, 
and was therefore laid off.

District court Proceedings
After being laid off, Engquist brought 

suit against ODA, Szczepanski, and 
Hyatt, alleging violations of federal 
antidiscrimination statutes, the equal 
protection and due process clauses of 
the Fourteenth Amendment, and state 
law. In her equal protection claim, 
she alleged that the defendants had 
discriminated against her based on 
her race, sex, and national origin. She 
also brought a class-of-one equal pro-
tection claim, “alleging that she was 
fired not because she was a member 
of an identified class . . . , but simply 
for ‘arbitrary, vindictive, and mali-
cious reasons.’” Engquist, 170 L. Ed. 
2d at 982. 

The jury rejected Engquist’s claims 
of discrimination based on member-
ship in a suspect class—her race, 
sex, and national origin claims—but 
found in her favor on her class-of-one 
claim. The jury found that Hyatt and 
Szczepanski “intentionally treated 
her differently than others similarly 
situated with respect to the denial of 
her promotion, termination of her em-

ployment, or denial of bumping rights 
without any rational basis and solely 
for arbitrary, vindictive or malicious 
reasons.” Id. She was awarded com-
pensatory and punitive damages.

court of Appeals Decision
In a 2–1 decision, the Ninth Circuit 

held “that the class-of-one theory of 
equal protection is inapplicable to 
decisions made by public employ-
ers with regard to their employees.” 
Engquist v. Oregon Department of Ag-
riculture, 478 F.3d 985, 996 (9th Cir. 
2007). That court had applied class-
of-one analysis in other contexts, but 
the court had not yet decided whether 
the theory “should be extended to 
public employment decisions.” Id. at 
993. The majority determined that the 
theory should not apply in this con-
text, noting that the state has broader 
authority and discretion when it acts 
as employer rather than as regulator. 
Id. at 994. Moreover, “[i]n other areas 
of constitutional law, the [United 
States Supreme] Court has limited 
the rights of public employees as 
compared to ordinary citizens.” Id. 
The court concluded that “[t]he class-
of-one theory of equal protection is 
——————————  CONTINUED ON PAGE 10
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supreme court Update 
Decided

Boumediene 
v. Bush, 
No. 06-1195  
(June 12, 2008)

The United States 
Supreme Court reversed the D.C. 
Circuit in this 5–4 decision, holding 
that detainees captured as “enemy 
combatants” are entitled to habeas 
corpus. Petitioners in this case were 
detainees at Guantanamo bay U.S. 
Naval Station. After their capture and 
designation as enemy combatants, 
petitioners sought a writ of habeas 
corpus in the district court. The dis-
trict court dismissed the case for lack 
of jurisdiction, and the D.C. Circuit 
affirmed. Although the U.S. Supreme 
Court reversed that decision, holding 
that 28 USC § 2241 extended habeas 
corpus protection to Guantanamo 
detainees, Congress subsequently 
passed the Detainee Treatment Act of 
2005 and the Military Commissions 
Act of 2006, which amended § 2241 
to restrict and deny federal courts’ ha-
beas jurisdiction over enemy combat-
ants. In this case, the Court held that 
the petitioners were entitled to habeas 
corpus or to seek review under the 
protections of the suspension clause 
in the district court.

Davis v. Federal Election Commis-
sion, No. 07-320 (June 26, 2008)

The Supreme Court unanimously 
reversed this case out of the D.C. Cir-
cuit, holding that §§ 319(a) and (b) of 
the bipartisan Campaign Reform Act 
of 2002 violate the First Amendment. 
The plaintiff in this case sought to 
enjoin the Federal Election Commis-
sion from enforcing § 319, part of 
the so-called Millionaire’s Amend-
ment, during his 2006 campaign for 
the U.S. House of Representatives. 
The Supreme Court held that § 319 
impermissibly burdened his right to 
spend his own money for campaign 
speech and seriously infringed on his 
privacy of association and belief, both 
of which are guaranteed by the First 
Amendment.

  ——————————  CONTINUED ON PAGE 4
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District of Co-
lumbia v. Heller, 
No. 07-290  
(June 26, 2008) 

The  Supreme 
Court affirmed the 
D.C. Circuit in a 

5–4 decision, holding that the Second 
Amendment protects an individual’s 
right to possess a firearm unconnected 
with service in a militia, and to use it 
for traditionally lawful purposes, in-
cluding self-defense in the home. The 
Court in this case found unconstitu-
tional a District of Columbia law ban-
ning handgun possession and requir-
ing residents to keep lawfully owned 
firearms unloaded and disassembled 
or bound by a trigger lock or similar 
device. While the Court did recognize 
that the Second Amendment right is 
not unlimited, a total prohibition on 
handguns, as well as a requirement 
that all firearms in the home be kept 
nonfunctional even when necessary 
for self-defense, violates that right.

Engquist v. Oregon Dept. of Agri-
culture, No. 07-474 (June 9, 2008) 

The Supreme Court held 6–3 that 
the so-called class-of-one theory of 
equal protection does not apply in 
the public employment context. The 
Court thus foreclosed class-of-one 
claims brought by public employees 
against their employers. [See the ar-
ticle on page 1 of this newsletter.]

Giles v. California,  
No. 07-6053 (June 25, 2008)

In this 6–3 opinion, the Supreme 
Court vacated the ruling of the Califor-
nia Supreme Court, holding that “for-
feiture by wrongdoing” is not a valid 
exception to the Sixth Amendment’s 
confrontation requirement when the 
defendant caused the unavailability 
of the victim’s testimony through an 
intentional criminal act but not an act 
designed to prevent the witness from 
testifying. In this case, the trial court 
admitted statements by the murder 
victim on the theory that the defen-
dant had forfeited his right to confront 
the victim’s testimony because he had 
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two Recent cases confirm supreme court’s commitment  
to Protecting Employees from Retaliation

T wo recent cases confirm that 
the U.S. Supreme Court will 
continue to protect employees 

from retaliation as a result of com-
plaints of discriminatory conduct. In 
CBOCS West, Inc. v. Humphries, 553 
U.S. ___, 128 S. Ct. 1951 (2008), the 
Court determined that 42 USC § 1981, 
which prohibits race discrimination in 
the making and enforcing of contracts, 
encompasses retaliation claims. In 
Gomez-Perez v. Potter, 553 U.S. ___, 
128 S. Ct. 1931 (2008), the Court held 
that a private right of action for retali-
ation asserted under the federal-sector 
provision of the Age Discrimination 
in Employment Act of 1967 (ADEA) 
is cognizable. 

I n  bo th  Gomez-Pe r ez  and 
Humphries, the Court emphasized 
precedent in finding that protection 
from retaliation was covered, even 
though the respective statutes inter-
preted by the Court did not expressly 
prohibit retaliation or provide for a 
private right of action for retaliation. 
both Justice Alito and Chief Justice 
Roberts, the Court’s most recent 
appointees, joined Justice brey-
er’s opinion in Humphries (Justices 
Thomas and Scalia dissented). And in 
Gomez-Perez, Justice Alito delivered 
the majority opinion, while Chief 
Justice Roberts and Justices Scalia and 
Thomas dissented.  

In Humphries, the majority relied 
on prior cases interpreting 42 USC 
§ 1982, derived from the Civil Rights 
Act of 1866, and determined that 
because § 1982 and § 1981 were en-
acted at the same time, prior decisions 
holding that retaliation is a discrimi-
natory act in § 1982 claims should be 
similarly extended to § 1981 claims. 

Katelyn s. Oldham 
Oldham Law Office

Gomez-Perez concerned the Court’s 
interpretation of a provision of the 
ADEA that does not expressly state 
that retaliation is prohibited, only that 
discrimination is prohibited. In reach-
ing its decision, the Court reviewed 
similar statutory language in other 
antidiscrimination statutes in which 
retaliation for reporting discrimina-
tion was held itself to be a prohibited 
intentional act of discrimination. The 
majority opinion cited Jackson v. 
Birmingham Bd. of Ed., 544 U.S. 
167, 125 S. Ct. 1497, 161 L. Ed. 2d 
361 (2005), and its language holding 
that “[r]etaliation against a person 
because that person has complained 
of sex discrimination is another form 
of intentional sex discrimination.” 544 
U.S. at 173.

This interpretation direct conflicts 
with the view held by the dissent. The 
dissent sided with the First Circuit’s 
analytical distinction between a cause 
of action for discrimination and one 
for retaliation, finding that no private 
right of action for retaliation was ex-
pressly authorized in the ADEA. The 
majority took a more expansive and 
practical view, protecting employees 
from retaliation by looking to the pur-
pose of antidiscrimination statutes and 
relying on stare decisis. 

At first blush, these decisions may 
seem out of line with the current 
Court’s conservative shift in other 
employment cases, e.g., Ledbetter 
v. Goodyear Tire & Rubber Co., 550 
U.S. ___, 127 S. Ct. 2162, 167 L. Ed. 

2d 982 (2007) (barring as untimely a 
pay discrimination claim under Title 
VII when the “lingering effects” of 
the discriminatory decision had been 
used by the plaintiff to argue that the 
conduct fell within the 180-day EEOC 
filing deadline) and Garcetti v. Cebal-
los, 547 U.S. 410, 126 S. Ct. 1951, 
164 L. Ed. 2d 689 (2006) (limiting the 
“matter of public concern” element of 
free-speech retaliation claims brought 
by government employees).

However, Humphries and Gomez-
Perez are in conformance with other 
Supreme Court cases, as the majority 
in both decisions painstakingly illus-
trated. In a sense, the Humphries and 
Gomez-Perez line of reasoning is even 
evident in Garcetti. While Garcetti 
limited public employees’ rights to sue 
for free speech retaliation under the 
First Amendment, in dicta the Court 
indicated that it would continue to 
recognize private rights of action for 
statutory whistleblower and retalia-
tion claims. 

What these decisions ultimately 
indicate is the Court’s continued 
recognition that society has an inter-
est in ensuring that employees who 
complain of unlawful conduct are 
protected from retaliation. These cases 
also indicate an ongoing analytical di-
vide between the justices with respect 
to how to interpret antidiscrimination 
statutes that are silent on whether 
“retaliation” is a discriminatory act 
and whether statutes authorizing a 
private right of action for discrimina-
tion necessarily include a private right 
of action for retaliation. ✦ 

katelyn S. Oldham represents indi-
viduals in employment, civil rights, and 
licensing board matters.

Save the Date
Litigating Public Discourse: How High Is the Cost of Free Speech? 

The OSb Civil Rights Section will present a one-day CLE on this topic on 

Friday, October 10, 2008, at the Oregon Convention Center in Portland. 

Please mark your calendar and plan to attend.

elise
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Back to page 1
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committed an intentional criminal act 
that made the victim unavailable to 
testify—her murder. The U.S. Supreme 
Court disagreed, finding that although 
exceptions to the confrontation clause 
may be made when the defendant 
committed a crime designed to pre-
vent the witness from testifying, no 
exception exists when the crime was 
not so designed.

Kennedy v. Louisiana,  
No. 07-343 (June 25, 2008)

The Court reversed the Louisiana 
Supreme Court in this 5–4 decision, 
holding that the Eighth Amendment’s 
protection against cruel and unusual 
punishment bars the imposition of the 
death penalty for the rape of a child 
when the crime did not result, and was 
not intended to result, in the victim’s 
death. The Court noted that while the 
permanent and devastating impact 
of child rape suggests moral grounds 
for questioning a rule barring capital 
punishment simply because the crime 
did not result in the victim’s death, 
it cannot compare to murder in its 
“severity and irrevocability,” and the 
death penalty is not a proportional 
punishment for the crime.

Kentucky Retirement Systems v. 
EEOC, No. 06-1037 (June 19, 2008)

In this case from the Sixth Circuit, 
the Court held 5–4 that a pension plan 
may treat employees differently based 
on pension status, even when age is 
a factor in determining that status, 
as long as the pension status is not a 
proxy for age. To state a claim under 
the Age Discrimination in Employ-
ment Act (ADEA), a plaintiff must 
show that the differential treatment 
was “actually motivated” by age, not 
pension status.

Meacham v. Knolls Atomic Power 
Laboratory, No. 06-1505  
(June 19, 2008)

In a unanimous decision, the Court 
vacated the ruling of the Second 
Circuit, holding that an employer 
defending a claim brought under the 
ADEA bears the burden of production 
and the burden of persuasion when 
asserting the affirmative defense that it 

SUPREME COURT UPDATE CONTINUED FROM PAGE 2

relied on reasonable factors other than 
age in making layoff decisions that had 
a disparate impact on older workers. 

Munaf v. Geren, No. 06-1666 
(June 12, 2008); Geren v. Omar, 
No. 07-394 (June 12, 2008)

In deciding these cases from the 
D.C. Circuit, the Supreme Court 
unanimously held that while U.S. 
courts have jurisdiction to hear the 
habeas petitions of Americans held 
overseas by American forces, federal 
district courts may not exercise that 
jurisdiction to enjoin the United 
States from transferring individuals 
to a foreign sovereign on whose soil 
the individuals are alleged to have 
committed crimes and are being held. 
Here, two Americans charged with 
committing crimes while traveling 
in Iraq filed habeas petitions seeking 
to prevent a transfer from American 
to Iraqi custody for prosecution. In 
vacating the D.C. Circuit rulings, the 
Court reasoned that although the ha-
beas statute applies to individuals in 
custody under color of U.S. authority, 
habeas corpus does not bar the United 
States from transferring a prisoner to 
the sovereign authority that has a right 
to prosecute him.

Rothgery v. Gillespie County,  
No. 07-440 (June 23, 2008)

In an 8–1 decision, the Court ruled 
that a criminal defendant must be pro-
vided with a lawyer at the first formal 
proceeding against him. The indigent 
plaintiff in this case brought a 42 USC 
§ 1983 action against the respondent 
county after it denied him a lawyer 
following his initial hearing before a 
magistrate judge. In vacating the Fifth 
Circuit’s ruling, the Court held that a 
criminal defendant’s first appearance 
before a judicial officer, at which he 
learns of charges against him and his 
liberty is subject to restriction, marks 
the occasion that triggers the attach-
ment of the Sixth Amendment right 
to counsel. There is no requirement 
that a prosecutor be aware of that 
initial proceeding or be involved in 
its conduct for the Sixth Amendment 
right to attach.

certiorari Granted

Arizona v. Johnson,  
No. 07-1122 (June 23, 2008)

The Court will decide whether the 
Fourth Amendment permits an officer 
to conduct a pat-down search of an 
individual when there is an articulable 
basis to believe that he may be armed 
and dangerous, but no probable cause 
exists to believe that he has commit-
ted, or is committing, a crime. This 
case comes from the Arizona Court 
of Appeals, which held that the pat-
down search was unconstitutional. 

AT&T Corp. v. Hulteen,  
No. 07-543 (June 23, 2008)

The Court agreed to hear a case 
from the Ninth Circuit regarding 
whether an employer’s retirement 
package violates federal civil rights 
law by allowing fewer credited days 
for some pregnancy leave than it does 
for other temporary disability leave. 
The Court will resolve a split among 
the circuits on whether the 1978 
amendments to Title VII of the Civil 
Rights Act of 1964, amending Title VII 
to cover pregnancy-related absences, 
require employers to recalculate preg-
nancy leave that took place before the 
amendments’ enactment.

Fitzgerald v. Barnstable School 
Committee, No. 07-1125  
(June 9, 2008)

In this case from the First Circuit, the 
Court will determine whether Title IX 
of the Education Amendments of 1972 
provides the sole remedy for claims 
of sexual harassment at a federally 
funded school. Specifically, the Court 
will decide whether a sexual harass-
ment plaintiff bringing a Title IX claim 
is precluded from bringing a claim 
under 42 USC § 1983 based on the 
same conduct. ✦

kyle busse is an associate of busse 
& Hunt, which represents employees 
in employment cases, concentrating in 
civil rights, discrimination, harassment, 
wrongful discharge, defamation, and 
fraud. Rachelle Hong barton is an attor-
ney at knowledge Learning Corporation 
and focuses her practice on employment 
law and litigation.
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social security Administration “No-Match” letters:  
An Overview and General Advice for Employers

T he Immigration and National-
ity Act as amended by the Im-
migration Reform and Control 

Act of 1986 and subsequent amend-
ments passed in 1996 (INA) requires 
employers to verify and document a 
worker’s identity and authorization 
to work in the United States on a 
Form I-9.1 The law imposes penalties 
on employers who have actual or 
constructive knowledge of hiring or 
continuing to employ an individual 
who is not authorized to work in the 
United States.2 

social security Administration 
“No-Match” letter Program
Each year employers send the Social 

Security Administration (SSA) approxi-
mately 245 million wage reports on 
W-2 forms, covering approximately 
153 million workers and identifying 
the amount of social security deduc-
tions withheld from each employee’s 
wages. Up to 4% of the names and 
numbers reported by employers do 
not match the SSA’s records each year. 
In 1994, the SSA began comparing the 
names and social security numbers 
submitted by employers to their own 
records and sending letters to employ-
ers when information did not match.3  
A main purpose of the letters is to 
obtain corrected information so the 
person to whom the earnings belong 
is properly credited.  

Prior to the changes in the regula-
tions promulgated under the INA by 
the Department of Homeland Security 
(DHS) that are discussed in this article, 
the SSA sent “no-match” letters to all 
employers whose wages reports con-
tained any name and number that did 
not match the same information in the 
SSA’s records. After the rule changes 
were first proposed in 2006, the SSA 
began sending no-match letters only 
to employers who submit more than 
ten W-2s with no-match information 
and when the number of no-matches 
exceeds at least 0.5% of all W-2s 
included in the wage report. 

heidi D. Evans 
brisbee and Stockton, LLC

Federal Agencies’ Positions  
Regarding the letters

the social security Administration
The SSA position on the implica-

tions of a no-match letter with respect 
to a worker’s immigration status or 
authorization to work in the United 
States has been consistent and clear. 
One version of the form letter provides 
that it makes no statement about an 
employee’s immigration status and 
informs the employer that “you should 
not take any adverse action against the 
employee, such as laying off, suspend-
ing, firing, or discriminating against 
the individual. Doing so could, in 
fact, violate state and federal anti-
discrimination law and subject you 
to legal consequences.”

Under the INA, employers are sub-
ject to discrimination charges if they 
take adverse action against applicants 
or workers because they assume the 
worker is undocumented or they per-
ceive that the worker is not a citizen 
or has a different national origin, or if 
they require more or different docu-
ments than the law requires for em-
ployment verification.4 Consequently, 
employers must not draw conclusions 
regarding an applicant or new em-
ployee’s immigration or authorization 
to work status or even innocuously 
suggest what types of documentation 
the worker might present to satisfy 
the identification and authorization 
section of Form I-9.

the Former immigration  
and Naturalization service

An employer can be in violation of 
the INA if it has actual or construc-
tive knowledge that an employee is 
an unauthorized worker.5 The former 
Immigration and Naturalization Ser-
vice (INS) standard for constructive 

knowledge was whether a reasonable 
person would infer from the facts that 
the employee was unauthorized.6 An 
inference could be found when (1) 
the employer did not properly com-
plete the Form I-9, including proper 
supporting documentation; (2) the 
employer had actual knowledge 
from other individuals or sources of 
information that the employee was 
unauthorized to work in the United 
States; or (3) the employer acted with 
reckless and wanton disregard for 
the legal consequences of permitting 
an individual to introduce an unau-
thorized person into the employer’s 
workforce.7

Though Department of Justice and 
former INS officials had indicated that 
an employer who received an SSA 
no-match letter should take reason-
able steps to resolve discrepancies, 
there had been no clear guidance on 
acceptable procedures for employers 
to follow. Moreover, there was little 
to no meaningful enforcement of 
the Form I-9 process. between fiscal 
years 2003 and 2006, the highest total 
amount of annual administrative fines 
imposed on employers in any year 
was $46,480.8

the Bureau of immigration  
control Enforcement (icE) 

The Homeland Security Act of 
2002, 6 USC § 101 et seq., was signed 
into law on November 25, 2002. 
The act transferred the immigration 
service and enforcement functions of 
the INS to a new agency, the Depart-
ment of Homeland Security (DHS), 
under which different bureaus were 
established, including the bureau of 
Immigration Control and Enforcement 
(ICE). The DHS quickly began pursu-
ing a multifaceted plan to prevent and 
enforce unauthorized employment 
of foreign workers. This focus is evi-
dent. For the period October 1, 2006, 
through July 31, 2007, ICE obtained 
fines, restitution, and civil judgments 
  ——————————  CONTINUED ON PAGE 6
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from employers and executives total-
ing over $30 million.9 The DHS also 
proposed amended rules, published in 
final form in August 2007, which de-
scribe the employer’s obligations that 
are triggered by receipt of an SSA no-
match letter and, for the first time, tied 
an employer’s receipt and response 
to a no-match letter to constructive 
knowledge of continued employment 
of an unauthorized worker.

Labor unions and employers joined 
in a rare collective force and filed a 
lawsuit against the DHS to stop the 
regulations from taking effect.10 The 
court granted the plaintiffs’ motion 
for preliminary injunction, thereby 
enjoining the agency from taking 
enforcement actions based on the 
regulations. Rather than appeal the 
decision, the DHS withdrew the regu-
lations. In March 2008, the agency 
republished the proposed rules in 
identical form except with additional 
commentary and justification directed 
at three findings of the court. The 
supplemental proposed rules again 
provide that if the employer follows 
the guidance to rectify the no-match 
within 90 days of receiving the letter, 
the employer will have a safe harbor 
from the letter’s being used as evi-
dence of constructive knowledge in 
any enforcement action. 

In April the SSA publicly stated that 
it does not plan to send the 2007 tax 
year letters before the litigation is 
resolved. It is unlikely, however, that 
the SSA will indefinitely suspend the 

SSA “NO-MATCH” LETTERS CONTINUED FROM PAGE 5

letters. In the meantime there are ac-
tions employers can and should take 
to minimize the likelihood of receiv-
ing a no-match letter from the SSA or 
its equivalent from the DHS. 

Actions Employers  
should take Now

1. irrespective of the outcome of 
the litigation and the related supple-
mental proposed rules, all employers 
should become well versed on their 
obligations to complete Form i-9s and 
how to do so properly. In a nutshell, 
all U.S. employers are responsible 
for completing and retaining a Form 
I-9 for each individual they hire for 
employment in the United States. This 
includes citizens and noncitizens. 
On the form, the employer must 
verify the employment eligibility and 
identity documents presented by the 
employee and record the document 
information. There are several traps 
for the unwary when administering 
completion of the form. Some of the 
more common mistakes:
•	Do	not	insist	or	even	suggest	spe-

cific documents (e.g., U.S. passport, 
or valid driver’s license and social 
security card). Rather, rely on the 
lists of acceptable documents 
printed on Form I-9.

•	Verify	 that	 the	 form	being	used	 is	
the most current version. The form 
finally has been updated and now 
provides the correct list of accept-
able documents. The latest form (in 
English and Spanish) can be found 
on the DHS website (www.uscis.
gov/portal/site/uscis).

•	Do	not	over-document	or	 request	
more than the form requires; simply 
take one document listed in column 
A, or one from column b and one 
from column C. 

•	Create	a	calendar	tickler	system	re-
garding any employee who provides 
documents indicating temporary 
work status. Provide the employee 
90 days’ notice from the expiration 
date in order to minimize disruption 
of employment or problems with 
unauthorized work periods.

•	Double-check	 the	 form	 to	 ensure	
that the employee and the employ-
er’s agent completed all the neces-
sary sections and boxes, including 
signing the document.

•	Know	and	follow	the	record	reten-
tion rules (one year from termina-
tion or three years from date of hire, 
whichever is longer). If audited, the 
DHS may ask for all forms on file, 
even those that could have been 
discarded.
 2. consider signing up for and 

using the ssA e-verify program. The 
e-verify program is not without its own 
errors. but it is a free system available 
to employers, who can use it at the 
time of hire to match a worker’s name 
and social security number with the 
SSA database for U.S. citizens and 
with the immigration database for 
workers not claiming U.S. citizen-
ship. The system cannot be used for 
current workers, but moving to this 
system will help employers identify 
problems early and may limit an em-
ployer’s exposure as turnover occurs. 
In addition, the DHS takes the position 
that employers who use the e-verify 
system will be presumed to not have 
constructive knowledge of hiring an 
unauthorized worker.

3. Be mindful and in compliance 
with the antidiscrimination provisions 
of the iNA. Fear of receiving an SSA 
no-match letter should not motivate 
employers not to hire or continue to 
employ foreigners authorized to work 
in the country or to perceive an appli-
cant or worker as being unauthorized. 
The Department of Justice, Office of 
Special Counsel (OSC), not the DHS, 
has enforcement responsibility over 
INA’s antidiscrimination provisions. 
OSC published a guidance notice in 
March reaffirming its position that an 
employer discriminating based on na-
tional origin or prohibited character-
istics may be found to have engaged 
in unlawful discrimination. 

Additionally, employers should 
become familiar with and follow the 
supplemental proposed final rules’ 
  ——————————  CONTINUED ON PAGE 7

The supplemental proposed 
rules again provide that if the 
employer follows the guidance 
to rectify the no-match within 90 
days of receiving the letter, the 
employer will have a safe harbor 
from the letter’s being used as 
evidence of constructive knowl-
edge in any enforcement action. 
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recommended actions in the event 
that a no-match letter is received once 
the SSA begins sending them. Compli-
ance with the following actions will 
provide safe harbor protection from 
a DHS enforcement action based on 
constructive knowledge under the 
current proposed rules:
•	check the employer’s records. 

Check to determine if the letter is a 
result of a clerical error on the part 
of the employer, and if so, correct 
the records and verify the correc-
tion with all relevant federal agen-
cies within 30 days of receiving the 
no-match letter. 

This requires the employer to 
verify with the SSA or DHS that 
the employee’s name matches the 
name in the SSA’s records assigned 
to the related social security num-
ber, and that the number is valid for 
employment, with or without DHS 
authorization. because of the short 
deadline and the need to interface 
with at least one, if not more, fed-
eral agencies, employers should not 
delay in taking action. 

•	check with the employee. If it does 
not appear that the employer made 
an error, the employer must contact 
the employee and request confir-
mation that the information is cor-
rect. If it is incorrect, the employer 
must correct the employee infor-
mation in its records, inform the 
relevant agencies of the corrected 
information (as noted above), and 
match the new information with the 
agency’s records.

•	Ask the employee to follow up with 
the ssA. If the employee states that 
the existing records are correct, the 
employer must ask the employee 
to pursue the matter individually 
with the SSA. Here as well, the 
employer who acts within 30 days 
of receiving the no-match letter 
will be deemed by the DHS to have 
acted reasonably and within the 
safe harbor. 

•	complete a new Form i-9 if un-
resolved. If the discrepancy is not 
resolved within 90 days of receipt 

of the no-match letter, the employer 
and employee must complete a 
new Form I-9 with the following 
additional restrictions: 
t	 Section 1 must be completed 

within 93 days of receiving the 
no-match letter; 

t	 The employer may not accept 
any document that was the sub-
ject of the SSA no-match letter 
to establish employment; and

t The employer may only accept 
documents that contain a photo 
of the employee, which vastly 
limits the types of documents 
an employer can accept.

In its recent notice of guidance, 
OCS stated that “if an employer fol-
lows all of the safe harbor procedures 
outlined in DHS’s no-match rule but 
cannot determine that an employee 
is authorized to work in the United 
States, and therefore terminates that 
employee, and if that employer ap-
plied the same procedures to all em-
ployees referenced in the no-match 
letter(s) uniformly and without the 
purpose or intent to discriminate on 
the basis of actual or perceived citi-
zenship status or national origin, then 
OSC will not find reasonable cause to 
believe that the employer has violated 
section 1324b’s anti-discrimination 
provision, and that employer will not 
be subject to suit by the United States 
under that provision.” 

Employers should be careful in 
relying on this statement. First, af-
fected workers or their legal counsel 
will almost always raise an issue of 
discriminatory intent. Second, agency 
guidelines, like administrations, are 
subject to change. A better practice 
in this lawyer’s opinion is for the 
employer to have in place a job-
abandonment policy and to terminate 
under that policy rather than based on 
the safe harbor or no-match letter.

conclusion
The final rules have many negative 

practical effects on businesses. Ad-
ministratively, the final rules create 
risk for all employers, including those 

dedicated to compliance. Under the 
old rules, employers were in compli-
ance with the Form I-9 rules as long as 
they timely and correctly completed 
the form after receiving facially valid 
documents presented by the employ-
ee. No longer. In addition, the new 
rules shrink the fine line employers 
were already required to observe be-
tween the INA compliance provisions 
and the antidiscrimination provisions. 
Until the legal battle regarding the 
proposed rules is resolved, it will be 
difficult to provide employers clear 
direction. However, there are best 
practices that can and should be put 
into place that can mitigate the em-
ployer’s risk with both the prohibition 
on hiring and continuing to employ 
unauthorized workers and the anti-
discrimination rules. ✦

Heidi D. Evans practices law at brisbee 
and Stockton, LLC, focusing on “Simply 
HR Law: consultation, prevention, em-
ployment and labor advice and defense 
of claims.TM”
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1. 8 USC § 1324a(a)(1)(b).

2. 8 USC §§ 1324a(a)(1)(A) and 1324a(a)(2).

3. See 20 CFR § 422.120(a).

4. 8 USC § 1324b.

5. 8 USC § 1324(a)(2); 8 CFR 274A(a)(2).

6. 8 CFR 274a.1(1).

7. Id.

8. Eric krell, “Unmasking Illegal Workers,” 52 
HR Magazine 12, 48–53 (December 2007).

9. Id.

10. AFL-CIO, et al. v. Chertoff, ___ F. Supp. 2d 
___, 2007 WL 2972952 (N.D. Cal. 2007).

Under the old rules, employers 
were in compliance with the 
Form I-9 rules as long as they 
timely and correctly completed 
the form after receiving facially 
valid documents presented by 
the employee. No longer.
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once a plaintiff is entitled to receive 
a right-to-sue letter (as Surrell was 
once the EEOC did not timely act on 
her properly filed charge), it makes no 
difference whether the plaintiff actu-
ally obtained it. Surrell was entitled to 
an EEOC right-to-sue letter and had 
received one from the appropriate 
state agency. Accordingly, her failure 
to obtain a right-to-sue letter from the 
EEOC was not fatal to her claims.

Williams v. Boeing Co.,  
517 F.3d 1120 (9th cir. 2008)

Williams was one employee of a 
class who sued boeing under 42 USC 
§ 1981, alleging race discrimination. 
After the class was certified, the dis-
trict court entered partial summary 
judgment for boeing, determining that 
the employees’ claim for compensa-
tion prior to May 2000 was barred by 
the four-year statute of limitation. The 
Ninth Circuit affirmed this part of the 
district court’s decision. 

A long and complicated procedural 
history surrounds this case, but, in 
short, the plaintiffs alleged that be-
tween June 4, 1994, and May 28, 
2000, boeing paid African American 
salaried employees less than similarly 
situated Caucasian employees. The 
action was filed in June 1998, with 
a second amended complaint filed 
in May 2004. The second amended 
complaint explicitly included a claim 
of compensation discrimination and 
included factual allegations relevant 
to the compensation discrimination 
claim, which the original and first 
amended complaints did not. 

  ——————————  CONTINUED ON PAGE 9

The court held that once a  
plaintiff is entitled to receive a 
right-to-sue letter . . . it makes  
no difference whether the  
plaintiff actually obtained it.

Recent Decisions

Richard F. liebman  
christina thacker

barran Liebman LLP

Ninth circuit court of Appeals

Johnson v. Riverside Healthcare 
System, LP, 516 F.3d 759  
(9th cir. 2008)

Johnson, an African American phy-
sician formerly under contract with 
Riverside Hospital and a member of 
its medical staff, sued the hospital and 
others, alleging that termination of 
his medical staff membership and his 
contract was due to racial and sexual 
orientation discrimination, and assert-
ing claims under  42 USC § 1981 and 
California civil rights statutes.

The Ninth Circuit affirmed the 
district court’s dismissal of Johnson’s 
federal and state claims. First, because 
Johnson had an employee relationship 
with the hospital, he could not bring 
race and sexual orientation discrimi-
nation claims against the hospital 
under California’s Unruh Civil Rights 
Act. Next, although claims alleging a 
hostile work environment based on 
race are cognizable under § 1981, 
Johnson demonstrated only a single 
serious incident of racial discrimina-
tion by a colleague. This incident did 
not amount to severe or pervasive 
discrimination that would support 
a § 1981 hostile work environment 
claim. 

Finally, the court affirmed the 
dismissal of Johnson’s remaining 
state law claims because he failed to 
demonstrate that his relationship with 
the defendants was similar to that of 
a customer in a customer-proprietor 
relationship (the court found that the 
relationship was materially indistin-
guishable from that of an employer-
employee) and because he failed to 
comply with the applicable statue of 
limitations.

Lanier v. City of Woodburn,  
518 F.3d 1147 (9th cir. 2008)

Lanier applied for a job as a library 
page with the city of Woodburn and 
filed suit against the city when it re-
scinded her job offer because she re-
fused to comply with the city’s policy 

requiring preemployment drug testing 
for all job applicants.

The Ninth Circuit reversed in part 
a grant of summary judgment for the 
city, finding that although the policy 
was not facially unconstitutional, 
it was unconstitutional as applied 
to Lanier because testing her was a 
suspicionless search in violation of 
the Fourth Amendment to the United 
States Constitution. Had the city been 
able to demonstrate a specific need or 
substantial justification for the testing, 
for example, because the position was 
a safety-sensitive position or involved 
exercising responsibility for children, 
it might have been upheld.

Surrell v. California Water Service 
Co., 518 F.3d 1097 (9th cir. 2008)

Surrell, an employee of the Califor-
nia Water Service Company, brought 
suit against her employer, asserting 
discrimination, retaliation, and hos-
tile work environment claims under 
Title VII and § 1981, and a physical-
disability discrimination claim under 
state law. 

The Ninth Circuit affirmed sum-
mary judgment for the employer, but 
held that Surrell’s failure to obtain 
a 90-day right-to-sue letter from the 
EEOC on her Title VII claims was not 
fatal to those claims. Surrell timely 
filed a charge with the state agency, 
the charge was deemed filed with the 
EEOC pursuant to a workshare agree-
ment, and she received a right-to-sue 
letter from the state agency. 

The Ninth Circuit determined 
that the failure to obtain a federal 
right-to-sue letter does not preclude 
federal court jurisdiction. Rather, it 
is a general requirement for a Title 
VII claim that may be excused in 
particular cases. The court held that 
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The Ninth Circuit held that (1) the 
original and first amended complaints 
did not state a cause of action for com-
pensation discrimination; (2) even if 
they had, the allegations in the second 
amended complaint did not “relate 
back” to the earlier filings; (3) boeing 
was not judicially estopped to assert 
that the plaintiffs did not state a cause 
of action for compensation discrimi-
nation in the original or first amended 
complaint; and (4) equitable tolling 
would not allow the compensation 
allegations to proceed.

U.s. District court for  
the District of Oregon

Hedum v. Starbucks Corp.,  
___ F.supp.2d ___, 2008 wl 
361202 (D. Or. Feb. 7, 2008)

Hedum brought suit against her for-
mer employer, Starbucks, for religious 
discrimination, retaliation, workers’ 
compensation discrimination, and 
wrongful discharge. Hedum, a mem-
ber of the Wiccan religion, claimed 
that Starbucks subjected her to dis-
criminatory treatment and terminated 
her employment because of (1) her re-
ligious practices, (2) her resistance to 
Starbucks’s discriminatory practices, 
and (3) her invocation of the work-
ers’ compensation system. Starbucks 

claimed that Hedum was fired solely 
because of her poor attendance re-
cord, and filed for summary judgment 
on each of Hedum’s claims. 

The court found that Hedum es-
tablished a prima facie case on each 
claim and that Starbucks articulated 
a legitimate, nondiscriminatory rea-
son for Hedum’s termination. but 
the court also found that material 
questions of fact remained regarding 
whether Starbucks’s legitimate reason 
was a pretext for discrimination, and 
therefore denied summary judgment 
on all claims.

Oregon court of Appeals

Lauderdale v. Eugene Water and 
Electric Board, 217 Or. App. 551, 
177 P.3d 13 (2008)

City utility board retirees and an 
employee nearing retirement brought 
an action against the board and city, 
alleging that the defendants breached 
their contract for company-sponsored 
retiree health care benefits by raising 
the amount retired employees were 
required to contribute. The court 
ruled that (1) the statute of frauds did 
not render a promise of lifetime free 
or low-cost retirement health care 
benefits unenforceable, because em-
ployees fully performed within one 

year; (2) managers’ promises regard-
ing costs were not unenforceable on 
the grounds that managers lacked 
authority; (3) employees’ rights to the 
benefits vested when the employees 
began working for the board; (4) the 
employees accepted modifications as 
accord and satisfaction; and (5) ac-
cord and satisfaction did not reserve 
to the board the right to make future 
changes. The statute of frauds does 
not apply if either party has performed 
within one year: here, the plaintiffs 
fully performed the agreement by 
accepting employment and, thus, the 
employer’s pension benefits.

Rick Liebman and Christina Thacker 
represent employers in labor and em-
ployment law.

The statute of frauds  
does not apply if either party  
has performed within one year: 
here, the plaintiffs fully  
performed the agreement by  
accepting employment and, 
thus, the employer’s pension 
benefits.
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——————————  CONTINUED ON PAGE 11

In a 6–3 decision, the Court 
agreed with the Ninth Circuit 
and held that a class-of-one 
equal protection claim . . .  
“has no place in the public  
employment context.”

another constitutional area where the 
rights of public employees should not 
be as expansive as the rights of ordi-
nary citizens.” Id. at 995.

The panel was concerned about 
“upset[ting] long-standing person-
nel practices.” Id. “[E]mployers have 
traditionally possessed broad discre-
tionary authority in the employment 
context,” and applying class-of-one 
analysis would “invalidate the prac-
tice of at-will employment.” Id. The 
panel discussed the Supreme Court’s 
decision in Village of Willowbrook 
v. Olech, 528 U.S. 562, 120 S. Ct. 
1073, 145 L. Ed. 2d 1060 (2000) 
(per curiam), but concluded that the 
opinion was “too slender a reed on 
which to base such a transformation 
of public employment law.” Id. at 996. 
Thus, the panel majority held that the 
class-of-one theory does not apply to a 
public employer’s decisions regarding 
its employees. Id. 

The dissent disagreed, and noted 
that the majority’s holding “creates 
inter-circuit conflict.” Id. at 1011. The 
dissent suggested that “[t]he majority’s 
approach is . . . at odds with” Supreme 
Court precedent, citing Village of Wil-
lowbrook v. Olech. Id. The dissent 
would have affirmed the award of 
damages on the class-of-one claim. 
Id. at 1014–1015.

U.s. supreme court Decision
The United States Supreme Court 

granted certiorari “to resolve th[e] dis-
agreement in the lower courts” about 
whether class-of-one analysis applies 
in the public employment context. 
170 L. Ed. 2d at 983. In a 6–3 deci-
sion, the Court agreed with the Ninth 
Circuit and held that a class-of-one 

equal protection claim—one “alleg-
ing that [the employee] was arbitrarily 
treated differently from other similarly 
situated employees, with no assertion 
that the different treatment was based 
on the employee’s membership in 
any particular class”—“has no place 
in the public employment context.” 
Id. at 981.

Chief Justice Roberts’s majority 
opinion—joined by Justices Scalia, 
kennedy, Thomas, breyer, and Ali-
to—stressed the “crucial difference” 
between government exercising the 
power to license or regulate and gov-
ernment managing its own internal 
operations. Id. The Court found that 
distinction particularly significant in 
the public employment context. Id. 
at 983–984.

In other contexts, the Court often 
has recognized “that government 
has significantly greater leeway in its 
dealings with citizen employees than 
it does when it brings its sovereign 
power to bear on citizens at large.” Id. 
at 984. Although government employ-
ees do not lose all their constitutional 
rights, “those rights must be balanced 
against the realities of the employment 
context.” Id. at 985. 

The Court’s equal protection ju-
risprudence “has typically been 
concerned with governmental clas-
sifications that affect some group of 
citizens differently than others.” Id. 
Nevertheless, in Olech the Court had 
recognized that “an equal protection 
claim can in some circumstances be 
sustained even if the plaintiff has not 
alleged class-based discrimination, 
but instead claims that she has been 
irrationally singled out as a so-called 
‘class of one.’” Id. but Olech “in-
volved the government’s regulation of 
property,” and the cases cited in Olech 
“concerned property assessment and 
taxation schemes.” Id. at 986. “What 
seems to have been significant in 
Olech and the cases on which it relied 
was the existence of a clear standard 
against which departures, even for a 
single plaintiff, could be readily as-
sessed.” Id.

In contrast, “[t]here are some forms 
of state action . . . which by their 
nature involve discretionary deci-
sionmaking based on a vast array 
of subjective, individualized assess-
ments.” Id. at 987. “In such cases the 
rule that people should be ‘treated 
alike, under like circumstances and 
conditions’ is not violated when one 
person is treated differently from oth-
ers, because treating like individuals 
differently is an accepted conse-
quence of the discretion granted.” 
Id. Employment decisions “are quite 
often subjective and individualized, 
resting on a wide array of factors that 
are difficult to articulate and quantify.” 
Id. “[T]he class-of-one theory of equal 
protection . . . is simply a poor fit in 
the public employment context.” Id. 
at 988. 

The Court also concluded that 
“recognition of a class-of-one theory 
of equal protection in the public 
employment context . . . is simply 
contrary to the concept of at-will em-
ployment.” Id. at 989. Although at-will 
public employment has been largely 
replaced with statutory schemes giv-
ing public employees greater rights, 
“a government’s decision to limit the 
ability of public employers to fire 
at will is an act of legislative grace, 
not constitutional mandate.” Id. And 
“[t]he practical problem” with allow-
ing class-of-one claims to proceed “is 
not that it will be too easy for plain-
tiffs to prevail, but that governments 
will be forced to defend a multitude 
of such claims in the first place, and 
courts will be obliged to sort through 
them in a search for the proverbial 
needle in a haystack.” Id. at 990. “In 
short, ratifying a class-of-one theory 
of equal protection in the context of 
public employment would impermis-
sibly constitutionalize the employee 
grievance.” Id. 

Justices Stevens, Souter, and Gins-
burg dissented, accusing the majority 
of having “carve[d] a novel exception 
out of state employees’ constitutional 
rights.” Id. at 991 (Stevens, J., dissenting). 
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The dissenters asserted that a cus-
tomary rational-basis review would 
adequately limit public employee 
class-of-one claims “to only wholly 
unjustified employment actions.” Id. 
at 995.

Practical implications
Requiring an employment decision 

to be based on overall consider-
ations of fairness flies in the face of 
the fundamental concept in Oregon 
that the employment relationship, 
unless altered by contract or law, is 
at will. Under this doctrine, the em-
ployer may discharge the employee 
at any time and for any reason—even 
a “bad” reason or no “reason”—as 
long as it does not violate the contract 
or a specific statutory or constitutional 
restriction. See, e.g., Simpson v. West-
ern Graphics, 293 Or. 96, 99, 643 P.2d 
1276 (1982). This at-will concept is 
important for the many employees—
often executive employees—who are 
not protected by collective bargain-
ing agreements or other statutory or 
constitutional protections. 

The importance of the at-will rela-
tionship goes beyond that, however. 
This concept is also relevant in analyz-
ing the claims of those public employ-
ees who are protected by contractual, 
statutory, or constitutional provisions, 
but who do not seek protection under 
those provisions or whose claims 
simply do not fit within the confines 
of those protections. In those situ-
ations, as well, the at-will doctrine 
recognizes that the public employee 
can be discharged for any reason or 
no reason as long as it does not violate 
a contract or regulation. 

In Oregon a common-law wrong-
ful discharge claim may be available 
for some of those erstwhile at-will 
employees, but the wrongful dis-
charge doctrine is itself restricted to 
those who show that their discharge 
was for having (1) performed an im-
portant societal obligation or (2) ex-
ercised an employment-related right 
of important public interest. Patton v. 
J.C. Penney Co., 301 Or. 117, 719 P. 

2d 854 (1986). Recognizing the class-
of-one theory in the public employ-
ment context threatened to toss out 
these limitations in favor of convert-
ing employment litigation into tests 
of “arbitrariness” and “fairness.” Not 
surprisingly, the Ninth Circuit found 
that Village of Willowbrook v. Olech 
was “too slender a reed on which to 
base such a transformation of public 
employment law.” Engquist v. Oregon 
Department of Agriculture, 478 F.3d 
985, 996 (9th Cir. 2007). And not 
surprisingly, the U.S. Supreme Court 
agreed. 

While the plaintiff sought protection 
in the argument that few class-of-one 
claims actually succeeded, that con-
tention simply misses the point. The 
problem with the class-of-one theory 
was not just that it provided possible 
success to at-will employees, but 
that it required employers to defend 
claims that should have been treated 
as arising from at-will employment 
relationships—either because the 
employee was an at-will employee 
or because the public employee, 
while protected by some contractual 
provisions or laws, was not seeking 
the protection of those contractual 
provisions or laws. The class-of-one 
theory made arbitrariness itself a 
claim, thereby fundamentally altering 
the very nature of the at-will doctrine. 
A “bad” reason for an employment de-
cision or a “subjective” reason could 
now become grounds for liability, 
with very few—if any—boundaries 
for determining what qualified as a 
bad reason. 

Defending a class-of-one claim is 
distinctly different from defending 
a claim of protected-class discrimi-
nation. At the summary judgment 
stage, one may attempt to defeat the 
plaintiff’s prima facie case or proffer a 
legitimate nondiscriminatory purpose 
to defeat the McDonnell Douglas 
burden-shifting scheme. At trial, to 
defend a claim of protected-class 
discrimination, the defense may 
produce statistical or other direct 
or circumstantial evidence to rebut 

alleged disparate treatment of those 
in the protected class. However, a 
class-of-one claim under 42 USC § 
1983 becomes a battle of “fairness” 
without the objective tests that attend 
the more traditional protected-class 
employment discrimination claims. 

Although a test of “fairness” may 
make sense in an administrative set-
ting such as land-use regulations, 
which are expected to treat all af-
fected citizens the same, it makes 
no sense in the employment context, 
where the very nature of the employ-
ment decisions that are challenged 
requires making subtle distinctions 
and treating citizens differently. Typi-
cally only one employee will be hired, 
and the distinctions between the hired 
employee and the rejected applicant 
are often subtle and subjective. The 
same is true with decisions about 
whom to lay off. Not everyone will 
be laid off, and decisions about whom 
to lay off are often based on subtle and 
subjective factors. Similarly, deciding 
whether a certain employee who has 
been laid off qualifies for the position 
into which that employee wishes to 
“bump” under the collective bargain-
ing agreement often involves subtle 
and subjective considerations. 

All of these employment deci-
sions, by their very nature, call for 
subjective—and what may appear to 
the outside observer as arbitrary—
decisions. As Judge Posner stated in 
Lauth v. McCollum, 424 F.3d 631 
(7th Cir. 2005), if “any unexplained 
or unjustified disparity in treatment 
by public officials is therefore to be 
deemed a prima facie denial of equal 
protection, endless vistas of federal 
liability are opened.” Id. at 633. More-
——————————  CONTINUED ON PAGE 12

The class-of-one theory  
made arbitrariness itself a claim,  
thereby fundamentally altering 
the very nature of the at-will 
doctrine.
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over, “[c]omplete equality in enforcement is impossible to 
achieve; nor can personal motives be purged from all official 
actions.” Id., citing, inter alia, Olech. This inherent subjectiv-
ity is particularly present in the employment context. 

These were the types of employment decisions that were 
at issue in Engquist: Who should be hired? Who should be 
laid off? Did Engquist qualify for a position into which she 
wished to bump? When the issue was whether Engquist was 
treated differently on the basis of gender or race or national 
origin, the jury had no problem saying no. When the issue 
was the more general consideration of arbitrariness, i.e., 
fairness, the jury found liability. The landscape has now 
changed as a result of the Supreme Court’s rejection of the 
class-of-one theory. ✦ 

Janet Metcalf is an assistant attorney general with the Oregon 
Department of Justice (DOJ). She successfully argued Engquist 
v. Oregon Department of Agriculture before the U. S. Supreme 
Court. 

Loren Collins is the DOJ’s chief trial counsel. He was the lead 
attorney on the Engquist case at trial and argued the case before 
the Ninth Circuit Court of Appeals. 

Views and opinions expressed in this article do not necessarily 
reflect the views or opinions of the DOJ. 
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