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stances, violence targeted at a primary 
victim can also injure co-workers. 

Even if the violence takes place 
elsewhere, its impact often spills 
over to the workplace. Physical and 
mental health injuries interfere with 
daily activities, including work activi-
ties. Compared to women who had 
not been abused, Oregon women 
who experienced physical or sexual 
violence at the hands of an intimate 
partner reported twice as many days 
in which physical health problems 
interfered with their usual activities, 
and four times as many days in which 
poor mental health interfered with 
these activities.7 

The cost of this violence is tremen-
dous: Intimate partner sexual and 
physical assault costs Oregon more 
than $50 million each year. Approxi-
mately $35 million of this annual total 
is for direct medical and mental health 
care services, and approximately $9.3 
million is for lost productivity from 
paid work for victims of nonfatal 
violence. Approximately $10.7 mil-
lion in lifetime earnings is lost per 
year by victims of intimate partner 
homicide.8

The impact of domestic and sexual 
violence on victims, and on our com-
munities, is staggering. Employers 
have unique and important opportu-
nities to provide employees who are 
victims with support and assistance. 
Often, victims of domestic or sexual 

Domestic and sexual violence 
are a serious public health 
and safety concern in Ore-

gon.1 This article discusses one prong 
of Oregon’s public policy response to 
this devastating epidemic.

In 2002, the Oregon Women’s 
Health and Safety Survey found that 
31% of Oregon women aged 20–55 
experienced one or more types of 
intimate partner violence (including 
threats of violence, physical violence, 
sexual violence, or stalking) in the five 
years preceding the survey.2 Statistics 
show that one in six Oregon women 
is a victim of forcible rape in her life-
time.3 Victims of domestic or sexual 
violence often suffer serious physical 
injuries and experience depression, 
anxiety, and post-traumatic stress 
disorder as a result of the violence. 
Such violence can be fatal—in 2003 
alone, 26 Oregonians (including men, 
women, and children) were killed as a 
result of intimate partner violence.4

The ramifications of domestic and 
sexual violence reach far beyond the 
impact on the primary victim. Oregon 
children witness 33% of domestic 
assaults, and may have adverse emo-
tional, physical, or developmental 
reactions as a result.5 

Domestic and sexual violence also 
adversely affect Oregon’s workplaces. 
Violence doesn’t stay at home when 
its victims go to work. In Oregon, 69% 
of victims of domestic violence are 
employed at the time of the abuse.6 
Sometimes the abuse takes place at 
the workplace—work may be the 
one place a perpetrator knows where 
to find his victim. In these circum-

violence are isolated by the abuse. 
Perpetrators may prevent victims 
from contact with friends, family, 
and community. The workplace may 
be the only environment in which 
the victim is able to reach out. And 
economic security is vitally important 
to survivors—it is one of the primary 
indicators of whether a victim will 
be able to escape abuse and achieve 
safety.

For these reasons, public policy 
makers in Oregon have begun to 
focus specific efforts on providing 
workplace protections for survivors 
and their children. 

Unemployment compensation
 Amanda’s boyfriend began to act 

violently toward her. On one occasion, 
he tried to light her nightgown on fire 
while she was asleep. She feared that 
if she ended her relationship with her 
boyfriend and continued to live in the 
same area, he would assault her, so 
she decided to move to another state. 
She never obtained a restraining order 
against her boyfriend, because he had 
threatened to kill her if she did.9 

Sometimes, victims of domestic vio-
lence, sexual assault, or stalking must 
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Attorneys work-
ing with clients 

who are survivors of 
domestic or sexual 
violence or stalking 
should consider referring their clients 
to specialists for help in safety plan-
ning and healing from the violence. 
Victims’ advocates are available 
throughout the state to assist victims 
of domestic violence and sexual as-
sault in Oregon. A victim’s advocate 
is a trained person who can provide 
the victim with support, advocacy, 
safety planning, shelter, and the infor-
mation necessary to access services. 
Advocates are trained to respond ap-
propriately to the victim’s needs and 
assess eligibility for services.

The two most prominent sources of 
advocates for victims of domestic and 
sexual violence are the Oregon Co-
alition Against Domestic and Sexual 
Violence (OCADSV) and the victim 
assistance programs administered by 
each district attorney’s office.

On its website, www.ocadsv.com, 
the OCADSV lists the nonprofit do-
mestic violence and sexual assault 
service providers in each county in 
Oregon. Trained staff and volunteers 
at each of these programs 
•	 Provide	24-hour	hotlines	and	refer-

rals to safe shelters;
•	 Inform	 victims	 about	 temporary	

restraining orders and stalking 
orders;

•	 Provide	 information	 and	 referral	
to community services, including 
housing, public benefits, child 
care, community mental health 
programs, and other community 
resources; 

•	 Connect	victims	with	support	sys-
tems (including on-going support 
groups);

•	 Provide	 victims	 with	 support	 as	
they access law enforcement or 
prosecution systems, or as they 
seek medical care or other assis-
tance; and

•	 Help	victims	develop	safety	plans.

Each  d i s t r i c t 
attorney’s office 
in Oregon has a 
victim assistance 
program. These 

programs are for victims within the 
prosecutorial system—the staff and 
trained volunteers provide advocacy 
for crime victims. As stated on the Or-
egon Department of Justice website, 
at www.doj.state.or.us/crimev/vap.
shtml, the duties of victim assistance 
programs include the following:
•	 Inform	 victims	 and	 witnesses	 of	

their case status and progress;
•	 Perform	 advocate	 duties	 for	 vic-

tims within the criminal justice 
system; 

•	 Assist	victims	in	recovering	prop-
erty damaged or stolen and in ob-
taining restitution or compensation 
for medical and other expenses 
incurred as a result of the criminal 
act; 

•	 Prepare	victims	for	pending	court	
hearings by informing them of 
procedures involved; 

•	 Accompany	victims	to	court	hear-
ings; 

•	 Involve	victims,	when	possible,	in	
the decision-making process in the 
criminal justice system; 

•	 Assist	victims	in	obtaining	the	re-
turn of property held as evidence; 

•	 Assist	 victims	 with	 personal	 lo-
gistical problems related to court 
appearances; 

•	 Develop	community	 resources	 to	
assist victims of crime; 

•	 Assist	 victims	 of	 crimes	 in	 the	
preparation and presentation of 
claims against the Criminal Injuries 
Compensation Account; and 

•	 Generally	encourage	and	facilitate	
testimony by victims of and wit-
nesses to criminal conduct. 

The nonprofit victim service provid-
ers and victim assistance programs 
provide much-needed support to vic-
tims of domestic and sexual violence. 
Attorneys working with clients who 
are victims should always consider 
  ——————————  CONTINUED ON PAGE 7
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National trends in Domestic and sexual violence  
and Employment law

Domestic violence and sexual 
violence have always existed 
in our homes and communi-

ties. Only recently, however, has the 
U.S. legal system begun to address 
the impact that these crimes have on 
all aspects of victims’ lives. Starting 
in the mid-1990s, extensive studies 
regarding the work-related experi-
ences of victims1 of domestic violence 
have helped shape our understanding 
of the need for employment-related 
advocacy for victims of both domestic 
and sexual violence. Over the last ten 
years, there has been an explosion of 
local, state, and federal legislation 
introduced to address the intersec-
tion of domestic and sexual violence 
and the workplace. At the same time, 
we have seen a dramatic increase in 
education, awareness, and adoption 
of workplace policies by employers, 
as well as the assertion of new theories 
of liability. This article discusses those 
developments.

Domestic and sexual violence 
intersect with the workplace
Domestic violence is a pattern 

of behavior in which one intimate 
partner uses physical violence, coer-
cion, threats, intimidation, isolation, 
and emotional, sexual, or economic 
abuse to control the other partner in 
the relationship. It is not defined by 
physical acts—it is a combination of 
factors, and it affects the entire family, 
community, and workplace.

Domestic violence knows no eco-
nomic, racial, ethnic, religious, age, 
or gender limits. One in four women 
will be a victim of domestic violence 
in her lifetime. More than 50% of vic-
tims of domestic violence experience 
some form of sexual violence, includ-
ing sexual assault and rape. 

In 2001, 248,000 people in the 
United States were raped or sexually 
assaulted, and 91% of them were 
women.2 The majority of survivors of 
sexual assault knew their perpetra-
tors—as intimate partners, neighbors, 
or acquaintances. Only one-fifth of 

non–intimate partner rape is commit-
ted by strangers.3 

Over the last ten years, extensive re-
search has been conducted regarding 
the number of employees in the work-
force who are victims of domestic 
violence, the ways in which domestic 
and sexual violence affect a victim 
who is an employee, and the ways in 
which that violence negatively affects 
a workplace overall.

Importantly, survivors of intimate 
partner violence make up a large per-
centage of the workforce, and the vio-
lence they experience creates a ripple 
effect. In 2005, a national benchmark 
survey of 1,200 employed adults (aged 
18 and over) by the Corporate Alli-
ance to End Partner Violence found 
that intimate partner violence has 
a wide and far-reaching effect on 
Americans’ working lives: 44% of 
employed adults surveyed personally 
experienced the effect of domestic 
violence in their workplaces; 21% of 
respondents (men and women) identi-
fied themselves as victims of intimate 
partner violence; and 64% of victims 
of domestic violence indicated that 
their ability to work was affected by 
the violence.

Survivors seeking to address the 
violence in their lives may need to 
miss work to go to court to seek safety 
from the perpetrator for themselves 
and their families, or they may miss 
work or need job accommodations 
due to injuries or illnesses caused 
by the violence. Victims may not feel 
comfortable disclosing the reason for 
missing work, or they may exceed 
their limited annual leave, leading to 
job loss. Violence survivors may need 
to seek ongoing counseling to cope 
with the trauma caused by the abuse, 
requiring them to miss work as well. 

Moreover, a batterer seeking to 
maintain power and control over the 
relationship with his intimate partner 
may attempt to sabotage her income, 
making her more dependent on him, 
by stalking her at work, calling her 
repeatedly, or even threatening her or 
her co-workers at the workplace. Not 
infrequently, victims and perpetrators 
work at the same place, so incidents 
of abuse may take place at work, in-
cluding physical and sexual assault. 
Finally, survivors may experience 
difficulty focusing and concentrating 
at work because of their fear that the 
perpetrator may come to the work-
place, or harm them or their children 
when they return home.

Studies and surveys of survivors 
of domestic and sexual violence 
indicate the following: Almost 50% 
of sexual assault survivors lose their 
jobs or are forced to quit their jobs 
in the aftermath of the crime.4 Of the 
victims of domestic violence who are 
employed, 30–53% lose their jobs 
due, at least in part, to the domestic 
violence; 78% reported being late to 
work as a result of domestic abuse; 
47% reported being assaulted before 
work; 67% said the perpetrator came 
to the workplace; and 96–98% of 
employed domestic violence victims 
experienced problems at work related 
to the violence.

Perpetrators Are Also Employees
Although the primary focus of 

studies and responses regarding the 
intersection of domestic violence 
and employment have focused on the 
experiences of victims of the abuse, it 
must be mentioned that perpetrators 
of sexual and domestic violence are 
employees, too, and their abusive be-
havior has a dramatic, negative impact 
on the victims and their workplaces. A 
2003 study conducted by the Maine 
Department of Labor found that 
78% of surveyed perpetrators used 
workplace resources at least once to 
express remorse or anger, or check up 
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on, pressure, or threaten their victims; 
74% had easy access to their victim’s 
workplace; and 21% contacted her 
at the workplace in violation of a no-
contact order. Survey results released 
in 2003 by the Council for Women 
& Domestic Violence Commission 
in North Carolina  noted that 81% of 
abusers were employed while abu-
sive toward their partners, and 28% 
of abusers worked for the same em-
ployer as their victims. Consequently, 
the most effective responses to these 
crimes in the workplace incorporate 
policies regarding batterers in the 
workplace.

Employers Respond
Across the country and around the 

world, employers—large and small, 
state and local government, and 
private sector—have begun to volun-
tarily develop effective policies and 
protocols for addressing domestic and 
sexual violence in the workplace. 

In 2002, Liz Claiborne, Inc., con-
ducted its second survey of corporate 
leaders regarding domestic violence, 
with these results: 66% of corporate 
leaders said domestic violence is a 
major problem in today’s society; 56% 
said they were aware of employees 
within their organization affected 
by domestic violence; 68% said that 
a company’s financial performance 
would benefit if domestic violence 
were addressed among its employees; 
50% reported that domestic violence 
has had a harmful effect on their or-
ganization’s insurance and medical 
costs; and 32% said their company’s 
bottom line performance has been 
damaged by domestic violence. 

This awareness of the impact that 
domestic and sexual violence have 
on workplace productivity has caused 
employers to respond. The most ef-
fective employer responses include 
creating a committee, composed 
of employees from all levels of the 
company, to develop policies and pro-
cedures that include ongoing training 
for all staff regarding the appropriate 
responses to the violence.5 

the legal Response
Employees who are survivors of 

domestic and sexual violence have 
the same rights and responsibilities 
as other employees. Although federal 
employment laws did not originally 
consider the needs and experiences 
of victims of domestic and sexual 
violence as employees, in recent 
years, several have been interpreted 
to apply to the specific experiences 
of victims, including the Family and 
Medical Leave Act, Title VII of the Civil 
Rights Act of 1964, and the Ameri-
cans with Disabilities Act. State laws 
with similar prohibitions regarding 
discrimination and the provision of 
job-guaranteed leave have also been 
used by victims of sexual and domes-
tic violence, as have unemployment 
insurance and workers’ compensation 
laws. Finally, over the last ten years, 
several states have enacted legislation 
providing specific protections and 
rights to employees who are victims 
of domestic and sexual violence, 
including job-guaranteed leave and 
antidiscrimination provisions.6

Job-Guaranteed  
leave from work

The federal Family and Medical 
Leave Act (FMLA) is the only fed-
eral law that provides job-guaranteed 
leave from work for employees. Al-
though this law does not expressly 
mention domestic or sexual violence, 
it may offer job-protected leave to 
victims of these crimes to heal from 
mental or physical injuries caused by 
the violence, or to care for a child 
who is healing from injuries, if she is 
eligible and if the injuries rise to the 
level of a “serious health condition.”7 
An employee who has experienced an 
injury or illness caused by domestic 
or sexual violence, and has missed 
work because she is incapacitated 
due to the injury, may qualify for job-
guaranteed leave under FMLA, instead 
of facing termination due to missing 
days of work.8 

In addition, almost half the states—
including Oregon—have family or 

medical leave laws that provide 
unpaid, job-guaranteed time off for 
a variety of reasons related to family 
or illness, some of which may assist a 
survivor by providing much-needed, 
job-guaranteed leave.9 Thirty-three 
states have “crime-victim leave laws” 
that give victims of crimes, including 
domestic and sexual violence, time off 
or some form of job protection to go 
to criminal court if subpoenaed to ap-
pear as a witness or victim of a crime 
or to participate in legal proceedings. 
These laws enable victims to take the 
necessary time to assist in the prosecu-
tion of the perpetrators without fear 
of job loss or other negative conse-
quences related to employment. The 
laws suggest a strong public policy 
argument for permitting necessary 
leave without penalty.

Another, more recent source of 
job-guaranteed leave for survivors of 
domestic and sexual violence are state 
laws that provide support specifically 
designed with the survivor’s needs in 
mind. In the 1990s, victims’ advocates 
began working with workers’ rights 
advocates, welfare advocates, and 
women’s rights groups to pass state 
laws providing targeted leave for vic-
tims of domestic violence and sexual 
assault. Today, nine states (California, 
Colorado, Florida, Hawaii, Illinois, 
kansas, Maine, North Carolina, and 
Oregon) have statutes providing un-
paid, job-guaranteed leave or leave as 
a reasonable accommodation specifi-
cally to victims of domestic violence 
and sexual assault/violence.10 

The laws vary, but generally provide 
leave for victims to (1) go to civil court 
to obtain protection for themselves 
and their family, (2) seek medical at-
tention, (3) obtain services from a rape 
crisis program, and (4) obtain legal 
assistance. These laws all prohibit an 
employer from discriminating against 
an employee, including for exercising 
her right to the leave. The employer, 
however, may require the employee 
to provide certification of her qualify-
ing need for leave. Oregon’s statute11 
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is more expansive than most; please 
see pages 10 and 11 of this newsletter 
for details.

Finally, if none of these laws pro-
vides protection, a survivor still may 
have some recourse if her employer 
voluntarily provides any type of paid 
or unpaid sick time, vacation time, 
personal time, or disability leave or 
if these provisions are included in 
an applicable collective bargaining 
agreement. It is more and more com-
mon for employment policies and 
collective bargaining agreements to 
specifically mention benefits for vic-
tims of violence.12

Application of  
Antidiscrimination statutes

When domestic or sexual violence 
takes place at work, either inside the 
building or on premises controlled 
by the employer, an employer may 
be at risk for liability under state and 
federal antidiscrimination laws if the 
employer fails to take action regarding 
the assault or retaliates against an em-
ployee for reporting it. Title VII of the 
Civil Rights Act of 1964, as amended, 
prohibits employers with 15 or more 
employees from discriminating against 
an employee in hiring, terms and 
conditions of employment, and firing 
based on sex (including pregnancy), 
race, national origin, religion, and 
color.13 The courts have recognized 
that sexual harassment is a prohibited 
form of sex discrimination.14 

An employer can be held liable for 
sexual harassment if the employer 
failed to exercise reasonable care to 
prevent and correct the behavior and 
the employee did not unreasonably 
fail to take advantage of corrective op-
portunities the employer provided.15 
Sexual assault can constitute sexual 
harassment when the perpetrator is a 
supervisor or otherwise an agent of the 
employer and he commits an act of 
rape or sexual assault on the job. Rape 
may create a sufficiently severe or per-
vasive hostile environment to hold an 
employer liable for the resulting dam-
ages.16 It can also constitute sexual 
harassment when the perpetrator is a 

co-worker or nonemployee, such as 
a customer, and the employer knew 
or should have known of abuse that 
involved the workplace and failed to 
take prompt and appropriate remedial 
action.17 Sexual harassment laws ap-
ply to all employees, regardless of the 
relationship between the perpetrator 
and the victim.18

The Americans with Disabilities Act 
(ADA) prohibits discrimination against 
an employee because she has, has a 
record of having, or is regarded as 
having a qualified disability as defined 
in the statute.19 The ADA also may re-
quire an employer to take affirmative 
steps through a “reasonable accom-
modation” for a qualified disabled 
employee.20 A victim of domestic or 
sexual violence may develop severe 
post-traumatic stress disorder or an-
other physical or mental disability as 
a result of the violence that qualifies 
as a disability under the ADA or a 
comparable state law, and thus she 
may be entitled to an accommodation 
at work related to her disability. 

Each state has antidiscrimination 
statutes that prohibit discrimination 
on some or all of these bases as 
well, some of which provide more 
protections, such as covering smaller 
employers.

In recent years, some states have 
begun to pass legislation specifically 
prohibiting discrimination against 
survivors of domestic and sexual vio-
lence. As of this writing, Illinois and 
New york City both specifically pro-
hibit employers from discriminating 
against employees because they are 
victims of domestic or sexual violence, 
and the laws require employers to 
make “reasonable accommodations” 
for victims.21 Claims under these laws 
are more straightforward than the Title 
VII discrimination claims—they don’t 
need to be tied back to sex discrimina-
tion theories. Also, under these laws, 
discrimination is defined to include 
firing or penalizing a victim because 
of actions of her abuser. Similar legis-
lation is pending in several other states 
and in Congress. 

workplace Protection Orders
beginning in the 1990s, led by 

California and Georgia, states began 
passing statutes that enable employers 
to obtain workplace protection orders 
or restraining orders on behalf of 
employees who are threatened at the 
workplace. Today ten states have such 
laws. The Arkansas law, for example, 
states that

“if an employer or employer’s em-
ployee or invitee has been a victim of 
unlawful violence, received a threat 
of violence at the work site, or been 
stalked or harassed by an individual 
at the work site, the employer may, in 
addition to or instead of filing criminal 
charges against the individual, seek a 
temporary restraining order (TRO), a 
preliminary injunction, or an injunc-
tion prohibiting further unlawful acts 
by that individual at the work site.” 
Ark. Code § 11-5-115.

Obtaining a workplace protection 
order may be an effective way for the 
employer to improve the safety of the 
workplace and meet its duties under 
state and federal Occupational Safety 
and Health Acts. Employees should 
always be consulted, however, before 
such an order is obtained, since ob-
taining that type of protection order 
may place them at greater risk by 
angering the perpetrators.

workers’ compensation,  
tort Action, and OshA 

When employees are injured in the 
workplace or while on the job, they 
may be entitled to compensation via 
either the workers’ compensation sys-
tem or a tort claim. both are possibili-
ties for victims of domestic or sexual 
violence who are employees, but state 
laws generally permit employees to 
pursue one or the other, but not both, 
remedies. 

Workers’ compensation is a state-
run system of workplace insurance 
that each employer is required to 
carry, and in many states it is the 
presumptive remedy. To be eligible 
for workers’ compensation, the victim 
must have suffered the domestic or 
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sexual violence within the scope of 
employment. For example, the Geor-
gia Court of Appeals has specifically 
found that when the circumstances of 
the employment are such that there 
is an increased risk of sexual assault 
and the assault was not personal, then 
such an assault is compensable under 
the Georgia Workers’ Compensation 
Act.22 However, when an employee 
can prove that she was equally ex-
posed to the hazards of sexual assaults 
outside of her employment and that 
the risk of sexual assault was uncon-
nected with the responsibilities of 
the employment, the employee may 
be able to successfully pursue a tort 
action.

In situations in which workers’ 
compensation laws do not apply, an 
employee who is a victim of sexual 
or domestic violence may succeed 
in pursuing a tort action against her 
employer. Tort actions are generally 
used, in accordance with negligence 
theories, to hold the employer liable 
for an act of violence committed in 
the workplace. For example, if an em-
ployee was sexually assaulted at the 
workplace by a co-worker, she could 
seek damages from her employer by 
filing a claim for negligent hiring or 
retention of the perpetrator, or both, 
if the employer knew or should have 
known that the perpetrator posed a 
risk of violence and the employer 
failed to take preventive or remedial 
action.

Another theory of tort liability that 
an assault victim might be able to 
pursue is intentional infliction of 
emotional distress—if the victim can 
demonstrate a causal connection be-
tween the employer’s intentional or 
reckless behavior and her emotional 
distress.23 

An employer also may face liability 
for domestic or sexual violence if it 
fails to take adequate measures to 
keep the workplace safe. Inadequate 
safety measures can trigger an em-
ployer’s obligations under the general 
duty clause of the federal Occupa-
tional Safety and Health Act.24 

wrongful termination in  
violation of Public Policy

Almost every state recognizes 
“wrongful discharge in violation of 
public policy” as an exception to the 
general rule of at-will employment. 
This exception protects employees 
who are fired for a reason deemed 
in violation of a state’s public policy 
(e.g., firing a whistleblower). Public 
policy generally must be based in the 
state’s statutes, and every state has 
statutes evidencing a strong public 
policy in support of victims and sur-
vivors of crime. For example, firing an 
employee after she took one day off 
from work to get a protective order 
may violate public policy.25

Unemployment  
insurance Benefits

Unemployment insurance is a 
state-run social insurance program 
that provides temporary income to 
workers who lose their jobs through 
no fault of their own. Unemployment 
insurance is primarily funded through 
employers’ payroll tax deductions. 
Federal law provides guidance but 
leaves most decisions under the con-
trol of participating states, including 
monetary earnings requirements, 
eligibility requirements for benefits, 
disqualification provisions and penal-
ties, and benefit levels and duration. 

Until recently, it was unclear when 
victims of domestic violence, sexual 
assault, or stalking were eligible for 
unemployment insurance if they 
were fired or forced to quit their jobs 
because of the violence. As of this 
writing, 28 states, including Oregon, 
and the District of Columbia have 
amended their unemployment insur-
ance codes to clarify that victims of 
domestic violence are eligible for 
benefits. Oregon’s law26 is discussed 
in the article that starts on page 1. 

Proposed Federal legislation
In 1995, the first federal legislation 

was introduced to provide employ-
ment-related protections to victims of 
domestic violence in the workplace. 

The battered Women’s Employment 
Protection Act provided for an amend-
ment to the Family and Medical Leave 
Act and access to unemployment 
insurance for victims of domestic 
violence. Congress did not pass the 
bill, and every year since 1995, some 
form of the bill has been introduced, 
in recognition of the dramatic impact 
that these crimes have on the lives of 
the victims and their ability to main-
tain employment. 

Most recently introduced, in the 
Senate by Senator Murray  and in 
the House by Representative Roybal-
Allard, is S 1136/HR 2395, called the 
Survivors’ Empowerment and Eco-
nomic Security Act in the Senate and 
the Security and Financial Empower-
ment Act (SAFE Act) in the House. The 
bill would allow eligible employees 
to take up to 30 days of unpaid leave 
to handle domestic violence–related 
priorities, such as finding a new place 
to live, obtaining medical care, seek-
ing counseling, and attending court 
appearances related to restraining 
orders and divorce and child custody 
proceedings. 

The proposal would also allow 
victims in every state access to unem-
ployment benefits if they are fired or 
forced to leave their jobs because of 
abuse, and would prohibit discrimi-
nation in employment and insurance 
based on domestic or sexual violence. 
The bill would also strengthen the 
Family Violence Option in the Tem-
porary Assistance for Needy Families 
program (TANF), in order to protect 
some of the most economically vul-
nerable victims. 

These legislative proposals, and the 
state laws that have been adopted, 
recognize that employers have a 
responsibility to support employees 
who are victims of domestic and 
sexual violence and that discrimina-
tion against these survivors should be 
prohibited. ✦ 

Robin Runge is the director of the 
American bar Association Commission 
on Domestic Violence.
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Endnotes
1.  Throughout this article, I use the terms “vic-
tim” and “survivor” interchangeably to refer 
to those who experience domestic and sexual 
violence. I refer to survivors as “she” and perpe-
trators as “he” because the majority of victims 
and survivors of domestic and sexual violence 
are women and the majority of perpetrators are 
men. Men, however, may be victims and women 
may be perpetrators, especially in same-gender 
relationships.

2. National Center for Victims of Crime statis-
tics, available at www.ncvc.org/ncvc/main.a
spx?dbName=DocumentViewer&Document
D=32291#90.

3. D.G. kilpatrick et al., Rape in America: A 
Report to the Nation (1992).

4. S. REP. NO. 138, 103rd Cong., 2d Sess. 
54, n. 69, citing E. Ellis, b. Atkeson, and k. 
Calhoun, “An Assessment of the Long Term 
Reaction to Rape,” 50 J. Abnormal Psychology 
No. 3, 264 (1981).

5. See www.caepv.org, www.endabuse.org, and 
www.safeatwork.org for model policies and re-
sponses for employers to the impact of domestic 
and sexual violence on their employees.

6. For a more comprehensive discussion of 
the federal and state employment remedies 
available to victims of domestic and sexual 
violence, see Robin Runge, “Employment Rights 
of Sexual Assault Victims,” 299 Clearinghouse 
Review (September–October 2006), and Wendy 
R. Weiser & Deborah A. Widiss, “Employment 
Protection for Domestic Violence Victims,” 
38 Clearinghouse Review 3, 4–5 (May–June 
2004).

7. See, e.g., Municipality of Anchorage v. Gregg, 
101 P.3d 181 (Alaska 2004)(holding that a 
woman’s incapacitated condition resulting 
from domestic violence, a car accident, and 
pregnancy rises to the level of a “serious health 
condition,” qualifying for leave under the Family 
and Medical Leave Act).

8. Id. 

9. See www.nationalpartnership.org for addi-
tional information about state leave laws.

10. Cal. Lab. Code §§ 230 & 230.1 (West 2004); 
Colo. Rev. Stat. § 24-34-402.7 (2004); Fla. Stat. § 
741.313 (2007); Haw. Rev. Stat. 378-72 (2004); 
820 Ill. Comp. Stat. 180/1–180/45 (2004); Hb 
2928 (ks. 2006); 26 Me. Rev. Stat. § 850 (2004); 
N.C. Gen. Stat. Chap. 50-b-5.5 (2005); ORS 
659A.270 et seq. (2007).

11. ORS 659A.885.

12. See AbA Commission on Domestic Vio-
lence, A Guide for Employers: Domestic Vio-
lence in the Workplace at 36–38 (1999). This 
guide, available for purchase from www.abanet.
org/domviol, discusses how an employee who is 
a victim of domestic violence may use her sick 
time, flextime, and other leave options.

13. 42 USC § 2000e (2004).

14. Meritor Savings Bank v. Vinson, 477 U.S. 
57, 64–65 (1986).

15. Burlington Indus., Inc. v. Ellerth, 524 U.S. 
742 (1998); Faragher v. City of Boca Raton, 524 
U.S. 775 (1998).

16. See, e.g., Meritor Savings Bank v. Vinson, 
477 U.S. 57 (1986) (sexual assault by supervi-
sor with whom employee had a prior social 
relationship); Little v. Windermere Relocation, 
Inc., 265 F.3d 903, 911 (9th Cir. 2001) (serial 
rape on one occasion during business trip); 
Tomka v. Seiler Corp., 66 F.3d 1295, 1305 (2d 
Cir. 1995); Brock v. United States, 64 F.3d 1421, 
1423 (9th Cir. 1995) (every rape committed in 
the employment setting is also discrimination 
based on the employee’s sex); Jones v. United 
States Gypsum, 81 FEP Cases (bNA) 1695 (N.D. 
Iowa 2000) (upholding sexual harassment claim 
based on assault in genital area, including dis-
cussion citing cases).

17. See, e.g., Little v. Windermere Relocation, 
Inc., 265 F.3d 903 (9th Cir. 2001) (rape by cli-
ent); Hall v. Gus Constr. Co., 842 F.2d 1010, 
1012 (8th Cir. 1988) (unwanted touching and 
offensive comments by co-workers); Menchaca 
v. Rose Records, Inc., 67 Fair Empl. Prac. Cases 
(bNA) 1334 (N.D. Ill. 1995) (harassment by 
employer’s customer); Otis v. Wyse, 1994 
WL 566943 (D. kan. 1994) (harassment by 
co-worker); Powell v. Las Vegas Hilton Corp., 
841 F. Supp. 1024, 1025–1026 (D. Nev. 1992) 
(harassment by employer’s customer); see also 
29 CFR § 1604.11 (d)–(e) (EEOC guidelines 
confirming employers’ liability for sexual ha-
rassment by co-workers and customers); Ann 
Parks, “Win for Gantt,” Maryland Daily Record, 
Feb. 14, 2005.

18. See, e.g., Fuller v. City of Oakland, 47 F.3d 
1523 (9th Cir. 1995) (holding city liable for 
failing to take steps to stop a police officer 
from harassing another officer after she ended 
their relationship); see also Excel v. Bosley, 165 
F.3d 635 (8th Cir. 1999) (finding that sexual 
harassment at work by employee’s ex-husband 
violated Title VII).

19. 42 USC § 12102 (2004).

20. 42 USC § 12111(9).

21. 820 Ill. Comp. Stat. 180/1-45 (West 2004); 
N.y.C. Admin. Code § 8-107(2004).

22. Insurance Company of Alabama v. Wright, 
108 Ga. App. 380, 133 S.E.2d 39 (1963).

23. See Kennedy v. Pine Land State Bank, 439 
S.E.2d 106 (1993); Gantt v. Security U.S.A. 
Incorporated, 356 F.3d 547 (4th Cir. 2004)(hold-
ing that a supervisor’s behavior constituted the 
necessary intention and causal connection for 
a jury to conclude that intentionally placing the 
victim in harm’s way resulted in her emotional 
distress).

24. 29 USC § 651 (2004).

25. See, e.g., Aspessos v. Memorial Press Group, 
No. 01-1474-A, 2002 Mass. Super LEXIS 404 
(Mass. Super. Ct. Sept. 30, 2002) (denying mo-
tion to dismiss claim that terminating employee 
because she was a victim of domestic violence 
violated public policy).

26. ORS 657.176(12)(2006).

making these referrals to ensure that 
their clients have support in address-
ing the far-reaching ramifications of 
these crimes. ✦  

Additional Resources for victims
Statewide Crisis Number for immedi-
ate assistance or referral to a program 
near you: 1.888.235.5333

National Domestic Violence Hotline: 
1.800.799.SAFE (7233)

National Sexual Assault Hotline: 
1.800.656.HOPE

Crime Victims’ Rights: Information 
about victims’ rights in criminal pro-
ceedings and about crime victim com-
pensation: 503.378.5348 or www.
oregoncrimevictimsrights.org

Address Confidentiality Protection: 
The attorney general’s Address Con-
fidentiality Program allows certain 
victims of domestic violence, sexual 
assault, and stalking to keep their resi-
dential address information confi-
dential: www.doj.state.or.us/crimev/
confidentiality.shtml

Statewide directory of confidential 
nonprofit domestic and sexual vio-
lence services: www.dhs.state.or.us/
abuse/domestic/gethelp.htm

information for Perpetrators
Choices For Men (Domestic Violence 
Intervention Program): 503.309.9742

kim Shay, MS, LPC, NCC, was the 
program supervisor and community 
educator for a nonprofit domestic and 
sexual violence agency for 22 years. A 
comprehensive victim intervention spe-
cialist, she is currently a consultant and 
trainer with the Anti-Violence & Social 
Justice Project. kim can be reached at 
kim@avsjp.net.

VICTIMS’ ADVOCATES
                CONTINUED FROM PAGE 2

If you’d like to write an article 

for this newsletter, please 

contact the editor, Elise Gautier, 

at elise.gautier@comcast.net.
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Recent Decisions
Ninth circuit court of Appeals

Alaska v. EEOC,  
508 F.3d 476 (9th cir. 2007)

Finding that Congress did not validly 
abrogate Eleventh Amendment immu-
nity in the passage of the Government 
Employee Rights Act in 1991, the 
Ninth Circuit held that a Title VII claim 
by high-level assistants to a state’s 
governor was barred by the state’s 
Eleventh Amendment immunity.

Babasa v. LensCrafters, Inc.,  
498 F.3d 972 (9th cir. 2007)

Cases removed on the grounds of 
diversity must be removed within 30 
days of the defendant’s knowledge 
that the case is or has become remov-
able. The court held that a confidential 
settlement letter, even when part of 
mediation, is considered valid notice 
of the amount in controversy, trigger-
ing the start of the removal period. 

Bates v. United Parcel Service,  
No. 04-17295, ___ F.3d ___, 2007 
wl 4554016 (9th cir. Dec. 28, 
2007) (en banc)

In a change of course from an Oc-
tober 2006 decision, the Ninth Cir-
cuit, en banc, looked at the decision 
by UPS to impose a Department of 
Transportation (DOT) regulation ap-
plying to vehicles in excess of 10,000 
pounds to smaller vehicles operated 
by UPS. The DOT regulation related 
to hearing qualifications for vehicle 
drivers. Remanding the case to the 
trial court, the court issued three rul-
ings: (1) the employer must prove a 
nexus between the use of the hearing 
qualification and safe driving, (2) the 
employee bears the ultimate burden 
of showing that he was qualified 
to perform the essential function of 
driving the vehicle safely, and (3) the 
“bona fide occupational qualifica-
tion” (bFOQ) defense does not apply 
under the Americans with Disabilities 
Act (ADA). Instead, an employer must 
show that the qualification standard is 
job-related and consistent with busi-
ness necessity, and that performance 
cannot be accomplished by reason-
able accommodation.

Gambini v. Total Renal Care, Inc., 
486 F.3d 1087 (9th cir. 2007)

The court found that treating an 
employee with a disability the same 
as other employees can be discrimi-
nation. “Identical treatment may be a 
source of discrimination in the case 
of the handicapped, whereas different 
treatment may eliminate discrimination 
against the handicapped and open the 
door to employment opportunities.” 

Nilsson v. City of Mesa,  
503 F.3d 947 (9th cir. 2007)

In a challenge to a waiver signed in 
an ADA case, the employee claimed 
that she had been unable to under-
stand the completeness of the waiver 
since the waiver did not specifically 
delineate every claim that had been 
waived. The court, however, found 
that her college-level education and 
prior work with a police department, 
and the absence of evidence indicat-
ing that she was either discouraged 
or precluded from seeking a lawyer, 
blocked her claim. Significantly, even 
though the waiver was not covered by 
the Older Worker Protection Act, it 
nonetheless contained the following 
line printed in capital letters: “Read 
carefully before signing—if not under-
stood, seek competent legal advice.” 

Pittman v. Oregon,  
509 F.3d 1065 (9th cir. 2007)

The court held that section 1981 
of the Civil War Era Statutes, 42 USC 
§ 1981, does not provide a cause of 
action against state entities. 

Walton v. U.S. Marshals Service, 
492 F.3d 998 (9th cir. 2007)

The court held that the plaintiff, a 
court security officer who was dis-
qualified from her job due to partial 
hearing loss, failed to establish that the 
ability to locate sounds is a “major life 
activity” under the ADA. To establish 
a major life activity, the plaintiff was 
required to show that the proposed 

activity (locating sounds) was of 
comparable significance as a major 
life activity enumerated in the regu-
lations implementing the ADA—the 
“comparative importance” standard. 
The court reaffirmed its observation 
that the fact that “a proposed activity 
may be important because it ‘is neces-
sary in many instances to perform’ an 
enumerated major life activity does 
not obviate the need to meet the ulti-
mate standard that a proposed activity 
must be ‘of comparative importance, 
and . . . central to most people’s daily 
lives’ in order to be considered a ma-
jor life activity.” 

U.s. District court  
for the District of Oregon

Mougeot v. McLane Foodservice 
Inc., No. 06-150-Ki, 2007 wl 
4365755 (D. Or. Dec. 12, 2007)

 Under Oregon’s whistleblower law 
and wrongful discharge tort rules, to 
establish a retaliation claim a plain-
tiff must prove (1) involvement in a 
protected activity, (2) an adverse em-
ployment action, and (3) a causal link 
between the protected activity and the 
employment action. An employee was 
terminated for violating a company 
rule regarding loitering and video-
taping after work hours on company 
premises. Although the employee 
later claimed that he was taking the 
videotapes to report illegal activity, he 
did not so inform the supervisor who 
terminated him. Therefore, no causal 
link was established. 

Oregon court of Appeals

Sprague v. Quality Restaurants 
NW, Inc., 213 Or. App. 521,  
162 P.3d 331 (2007). 

The court held that an employee’s 
assertion that an arbitration clause 
was unconscionable was to be de-
cided by the court, not the arbitrator, 
because the employee challenged the 
arbitration clause alone rather than an 
entire employment agreement. ✦

Rick Liebman has represented em-
ployers in labor and employment law 
for 35 years.
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Crawford v. Marion County Elec. 
Bd., No. 07-21 (sept. 25, 2007);
Indiana Democratic Party v.  
Rokita, No. 07-25 (sept. 25, 2007)

The Court will decide whether an 
Indiana statute requiring individuals 
seeking to vote in person to produce 
a government-issued photo identifica-
tion violates the First and Fourteenth 
Amendments to the U.S. Constitution.

District of Columbia v. Heller,  
No. 07-290 (Nov. 20, 2007)

The Court agreed to consider wheth-
er the Second Amendment forbids the 
District of Columbia from banning 
individuals from possessing handguns 
for private use in their homes.

Huber v. Wal-Mart Stores, Inc., 
No. 07-480 (Dec. 7, 2007)

The Americans with Disabilities 
Act expressly lists “reassignment to a 
vacant position” as a “reasonable ac-
commodation.” The Court has agreed 
to review this Eighth Circuit case to 
determine whether the ADA requires 
an employer to reassign a qualified 
employee with a disability to a va-
cant, equivalent position for which 
the employee is qualified or whether 
it merely requires the employer to 
permit the employee to apply and 
compete with other applicants for 
the position. 

  ——————————  CONTINUED ON PAGE 10
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supreme court Update

Matthew Duckworth 
busse & Hunt

Rachelle hong Barton 
Fisher & Phillips LLP

certiorari Granted

Kentucky Retirement Sys. v. EEOC, 
No. 06-1037 (sept. 25, 2007)

The Court will review a Sixth Circuit 
case to decide whether any use of 
age as a factor in a retirement plan is 
“arbitrary” and thus renders the plan 
facially discriminatory in violation of 
the Age Discrimination in Employ-
ment Act (ADEA).

Gomez-Perez v. Potter,  
No. 06-1321 (sept. 25, 2007)

The Court agreed to hear a case from 
the First Circuit regarding whether 29 
USC § 633a (part of the ADEA), which 
applies to federal employees, pro-
hibits retaliation against employees 
who complain of age discrimination. 
The First Circuit held that it did not, 
thereby creating a split with the Circuit 
Court for the District of Columbia.

CBOCS West, Inc. v. Humphries, 
No. 06-1431 (sept. 25, 2007)

In this case from the Seventh Circuit, 
the Court will determine whether a 
race retaliation claim is recognized 
under 42 USC § 1981, which derives 
from the Civil Rights Act of 1866.

Baze v. Rees, No. 07-5439  
(sept. 25, 2007)

The Court will decide whether ken-
tucky’s procedures for capital punish-
ment, which require giving an inmate 
a choice between electrocution and 
lethal injection, or lethal injection if 
no choice is made, violate a defen-
dant’s right to be free from cruel and 
unusual punishment.

Engquist v. Oregon Dept. of  
Agriculture, No. 07-474  
(Jan. 11, 2008)

In a case arising out of the U.S. 
District Court for the District of Or-
egon, the Court will consider whether 
traditional equal protection analysis 
applies to public employers who 
intentionally treat similarly situated 
employees differently without a ra-
tional basis.

Crawford v. Metropolitan Govt. of 
Nashville and Davidson County, 
No. 06-1595 (Jan. 18, 2008)

The Court has agreed to hear 
this Sixth Circuit case to determine 
whether the anti-retaliation provision 
of Title VII of the Civil Rights Act of 
1964 protects an employee from be-
ing dismissed because the employee 
cooperated with the employer’s inves-
tigation of sexual harassment.

Meacham v. Knolls Atomic Power 
Laboratory, No. 06-1505  
(Jan. 18, 2008)

In this case from the Second Cir-
cuit, the Court will decide whether 
an employee alleging disparate im-
pact discrimination under the ADEA 
bears the burden of persuasion on the 
“reasonable factors other than age” 
defense. ✦

Matthew Duckworth is an associate of 
busse & Hunt, which represents employees 
in employment cases, including civil rights, 
discrimination, and wrongful discharge. 
Rachelle Hong barton is an associate with 
Fisher & Phillips LLP, representing employ-
ers in labor and employment law.

quit their jobs in order to get safe. 
This might be because of a specific 
threat at the workplace, or because 
of a threat in the community. Some-
times, the only way to get protection 
is to leave the workplace, or to move 
away from the community. This can be 
especially true when the perpetrator is 
addicted to drugs, has a mental illness, 
or is stalking the victim. 

In most states, including Oregon, 
individuals are ineligible for unem-

ployment benefits if they leave work 
voluntarily without “good cause” or 
if they are discharged for “miscon-
duct.” Even so, before 2005, Oregon 
victims who had to quit work because 
of domestic or sexual violence were 
often denied unemployment insur-
ance benefits. Thus these victims were 
often further victimized by the loss of 
income in their time of greatest need. 
Without the protection of unemploy-
ment benefits, working people were 

forced into poverty or onto public 
assistance. Other victims were simply 
unable to relocate without income, 
and thus were forced to stay in their 
jobs longer than was safe for them, 
their families, or their communities. 

In 2001, the legislature took a first 
critical step in specifically addressing 
domestic violence in the context of 
unemployment benefits, passing Hb 
2767 (chief-sponsored by Represen-

elise
Text Box
Back to page 1



PAGE 10

OREGON CIVIL RIGHTS NEWSLETTER

OREGON AT THE FOREFRONT CONTINUED FROM PAGE 9

  ——————————  CONTINUED ON PAGE 11

tative karen Minnis and then-Senator 
Susan Castillo) with broad bipartisan 
support.10 The bill provided coverage 
for those victims of domestic violence 
who were threatened or injured at 
the workplace and who had pursued 
all reasonable alternatives prior to 
voluntarily leaving work.

This was an important first step, but 
some victims in need of protection 
continued to be denied unemploy-
ment benefits. Advocates for the 2001 
law had not identified that sexual as-
sault and stalking victims had similarly 
compelling needs, and these victims 
were ineligible for relief. And some 
domestic violence victims deserv-
ing of protection were being denied 
because of the requirement that the 
safety threat exist at the workplace, 
or because of strict requirements that 
the victim have pursued all reasonable 
alternatives prior to leaving work. 
Employees who would have otherwise 
qualified for unemployment insurance 
were being denied sorely needed ben-
efits in their time of crisis as they were 
forced to jump through impossible 
hoops to show that they had taken a 
litany of steps to protect themselves, 
without regard to whether or not such 
steps were actually protective or avail-
able to the victim. 

Advocates and the legislature kept 
working. In 2005, Hb 2662, chief-
sponsored by Representative Paul 
Holvey, expanded previous protec-
tions and was passed with broad 
bipartisan support.11 The law now 
offers protection to victims of sexual 
assault or stalking as well as victims 
of domestic violence. The law also 
protects employees if they must quit 
work to protect their minor children 
who are victims. The law now clari-
fies that the two key questions in de-
termining eligibility for benefits are 
(1) whether the employee had the 
reasonable belief that quitting work 
was necessary to avoid further abuse 
at the workplace or elsewhere and (2) 
whether the employee had pursued 
reasonable available alternatives prior 
to quitting. “Reasonable available 

alternatives” are defined by rule as 
whatever action or series of actions, in 
the perception of the individual, best 
guarantee the safety of the individual 
or the minor child.12

Oregon is at the forefront of unem-
ployment insurance protection for vic-
tims of domestic and sexual violence. 
Of the 29 states (plus the District of 
Columbia) offering similar benefits,13 
only a few address the needs of sexual 
assault or stalking victims. And many 
states do not provide coverage for 
employees who need to leave work in 
order to protect their minor children. 

Additionally, the Oregon statute 
and administrative rule recognize 
that there is no one set of safety steps 
that meets the needs of all victims. 
As illustrated by the examples above, 
many victims legitimately fear the 
ramifications of seeking court or law 
enforcement protection, and choose 
not to do so because such steps would 
not be safe for them. Oregon’s law is 
forward thinking in that it recognizes 
that each case is different, and that 
victims themselves are in the best po-
sition to determine which alternatives 
to quitting are available and best able 
to provide safety, if any. 

The protections of this law, codified 
at ORS 657.176(12) (administrative 
rule at OAR 471-030-0150), have 
worked well and have given victims 
and their employers a positive option 
to avoid violence in the workplace, 
thus enhancing safety for victims, 
families, co-workers, and employers.

Broad leave from work 
Janet was a longtime blue-collar 

employee of a big company. After her 
ex-husband violently assaulted her, she 
obtained a restraining order to protect 
herself and her young child. A hearing 

was set for a few weeks later. Janet was 
unable to get permission to take the 
half day off she needed to go to court. 
She had to decide whether to drop the 
protective order and save her job, or 
risk her economic security by going 
to court to protect herself. 

In 2007, Oregon became one of 
nine states in the nation to provide 
guaranteed leave from work for em-
ployees who are survivors of domestic 
violence, sexual assault, or stalking.14 
Sb 946 was chief-sponsored by Repre-
sentative Carolyn Tomei and Senators 
Laurie Monnes-Anderson and kate 
brown. It was passed with broad 
bipartisan support for the position 
that it is good public policy to help 
reduce domestic and sexual violence 
by enabling victims to seek safety for 
themselves and their children without 
losing their jobs.15 The bill also had 
the support of the bureau of Labor and 
Industries and many employers.16

Codified at ORS 659A.270–659A.285 
(rules at OAR 839-009-0325 through 
839-009-0365), the law allows quali-
fying employees to take reasonable, 
unpaid time off from work to pursue 
protection or to redress the impact of 
violence. Leave is allowed for a broad 
range of reasons, not only to facilitate 
a survivor’s right to protect herself or 
her family, but also to help survivors 
take the steps they need to heal from 
the violence. 

Leave is allowed for the following 
authorized purposes: seeking legal or 
law enforcement help (this includes 
preparing for and participating in 
protective order proceedings or other 
civil or criminal legal proceedings); 
seeking medical attention; obtaining 
services from a crisis center; obtaining 
psychological counseling; or relocat-
ing or securing a current home (this 
includes time to pack, move, or make 
security arrangements, among other 
things). The amount of leave requested 
must be reasonable. Employers may 
limit leave, but only if leave would 
create an undue hardship. 

The law now offers protection  
to victims of sexual assault or 
stalking as well as victims of  
domestic violence. 
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To be eligible for relief, an em-
ployee must be a victim (or the 
parent or guardian of a victim) of 
domestic violence, sexual assault, 
or stalking and must meet certain 
longevity requirements. If requested 
by the employer, the employee must 
provide certification of eligibility for 
relief. Certification can be in any of 
these forms: a copy of a police report; 
a copy of a protective order or other 
court evidence; or documentation 
from an attorney, law enforcement 
officer, licensed health care or mental 
health professional, clergy member, 
or victim service provider. It is the 
employee’s choice as to which form of 
certification she provides, if certifica-
tion is requested. 

Employees who avail themselves 
of the benefits of the new law are 
protected: Any documents or records 
kept by an employer related to the 
leave must be kept confidential. And 
an employer may not discriminate or 
retaliate against an employee who 
accesses or inquires about the law’s 
protection.

Violation of the law is an unlaw-
ful employment practice that can be 
enforced via an administrative or civil 
action. 

Oregon’s leave law is significantly 
broader than some, in that it applies 
to all but the smallest employers (it 
applies to those with six or more 
employees), and does not arbitrarily 
limit the amount of time off allowed. 
The amount of time allowed as rea-
sonable is necessarily dependent on 
the individual facts of the case—this 
assessment will depend on the na-
ture and severity of the abuse, and 
the complexity of the protection 
or assistance needed, among other 
things. Oregon’s law is also broader 
than some in that it covers victims of 

sexual assault and stalking as well as 
victims of domestic violence, which 
is now the recognized best practice 
when addressing the needs of victims 
of violence against women. 

Unfortunately, Oregon’s law does 
not provide coverage for temporary 
workers or for part-time workers. This 
coverage may be an area for future 
development in this and other states. 

Employer Responses:  
workplace violence Policies
Jessica left her boyfriend, and then 

was stalked. He followed her to and 
from work and called her office ex-
tension frequently, interrupting her 
customer service work. He threatened 
to kill her one day when she would 
least expect it. Frequently, he sat in the 
window of the coffee shop across the 
street and watched Jessica through her 
office window. Jessica was scared and 
had trouble concentrating at work. 
She saw a flyer in the women’s bath-
room indicating that employees who 
were victims of domestic and sexual 
violence could confidentially ask their 
HR managers for help. 

Jessica talked to her manager, who 
had been trained about domestic and 
sexual violence and workplace re-
sponses. The manager gave her infor-
mation about local advocacy support 
programs where she could get safety 
planning assistance, and offered to 
work with her to address any reason-
able safety requests at the workplace. 
Jessica was assigned a new telephone 
extension number, so her abuser could 
no longer harass her by phone. At 
Jessica’s request, her workstation was 
moved away from the window, so her 
abuser could not see her from across 
the street. And her parking space was 
moved to a spot that was safer when 
she left work at night. 

Employers can play a great role in 
helping victims like Jessica by set-
ting up policies that establish a zero 
tolerance for violence, and providing 
strong practical support for victims. In 
doing so, employers assure themselves 
of a safer workplace as a whole. 

For these reasons, several states now 
require all state agencies to adopt 
workplace policies on domestic and 
sexual violence. In October 2007, 
Governor kulongoski signed Executive 
Order No. EO 07-17, making Oregon 
the 18th state in the nation to require 
such policies.17 Other states have 
passed laws or created model work-
place policies for voluntary adoption 
by both public and private employers. 
Some states have proposed legislation 
that would provide monetary incen-
tives for private employers to adopt 
such policies or to institute domestic 
and/or sexual violence awareness and 
training programs at their work sites. 

Executive Order No. EO 07-17 
required the Oregon Department of 
Administrative Services (DAS) to adopt 
a statewide written policy regarding 
issues of domestic violence, sexual 
assault, or stalking involving agency 
employees. DAS has worked hard 
to craft a strong policy in response, 
which became effective February 1, 
2008, and applies to all state agencies. 
key elements of the executive order 
require the following:
•	 Training	about	domestic	violence,	

sexual assault, and stalking for all 
managers and supervisors; 

•	 Confidentiality	protection	for	adult	
victims; 

•	 Posting	 of	 counseling	 resources	
for victims as well as programs for 
perpetrators;

•	 Prohibition	of	 the	 commission	of	
domestic violence, sexual assault, 
or stalking by any agency employee 
on agency premises, during work-
ing hours, or at an agency spon-
sored event, toward any person; 

•	 Prohibition	 of	 discrimination	
against employees on the basis of 
their victimization; and

•	 A	 commitment,	 to	 the	 extent	
feasible, to help victims resolve 
safety issues so they can continue 
to work.

DAS has already begun to provide 
training to state managers and super-
visors, as required by the executive 

Employees who avail themselves 
of the benefits of the new law 
are protected.
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order. This effort will continue over the years and will have 
a great impact on employees’ abilities to come forward to 
ask for help and support.

In the preamble to the executive order, Governor ku-
longoski recognizes that “coordination among many ele-
ments of the community is necessary in order to effectively 
respond to domestic violence, sexual assault and stalking. 
Employers, both public and private, play a critical role 
in any coordinated community response. . . . Employers 
should share a basic concern for their employees’ well-
being, recognizing that the employment relationship gives 
employers unique opportunities to provide victim support 
and assistance.”18

It is good public policy to help reduce domestic and 
sexual violence by enabling victims to seek safety for 
themselves and their children without losing their jobs. 
State agencies in Oregon are leading by example. Their 
leadership should influence other governments and private 
employers to support their own employees who may find 
themselves victimized by domestic violence, sexual assault, 
or stalking.

Without economic resources, victims cannot achieve 
safety for themselves and their children.19 Allowing victims 
to take steps to get safe also reduces danger and stress to 
other employees in the workplace. In summary, workplace 
protection for victims is essential, for their safety and for the 
safety of our workplaces and communities. ✦

Sybil Hebb is the director of legislative advocacy for the 
Oregon Law Center.
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