
BOG Resolution No. 2 

Amend Oregon RPC 1.14 to more e:ectively guide attorneys with 
clients who face decision-making limitations.  

Whereas, the Legal Ethics Committee and the Board of Governors formulated the following 
amendments to the Oregon Rules of Professional Conduct 1.14; 
 
Whereas, the House of Delegates must approve any changes in the rules of professional 
conduct before they are presented to the Oregon Supreme Court for adoption pursuant to 
ORS 9.490(1); now, therefore, be it  
 
Resolved, that the amendment of Oregon Rules of Professional Conduct 1.14 as set forth 
below is approved and shall be submitted to the Oregon Supreme Court for adoption: 

 

RULE 1.14 CLIENT WITH DECISION-MAKING LIMITATIONS DIMINISHED CAPACITY 

(a) When a client's capacity to make adequately considered decisions in connection with a 
representation is diminished, whether because of minority, mental impairment or for some 
other reason, the A lawyer shall, as far as reasonably possible, maintain an ordinary normal 
client-lawyer relationship with a the client with decision-making limitations, including when 
the client’s decision-making limitations impact the client’s ability to provide direction to the 
lawyer or make reasoned, informed choices. A person has decision-making limitations if 
the person has substantial diBiculty receiving and understanding information, evaluating 
information, or making or communicating decisions even with appropriate supports or 
accommodations.  

(b) When the lawyer reasonably believes that the client; (1) has decision-making limitations 
diminished capacity, (2) is at risk of substantial physical, financial or other harm unless 
action is taken and (3) cannot adequately act in the client's own interest to address the risk, 
the lawyer may take reasonably necessary protective action to address the risk, including 
consulting with individuals or entities that have the ability to take action to protect the client 
and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or 
guardian. 

(c) Information relating to the representation of a client with decision-making limitations 
diminished capacity is protected by Rule 1.6. However, Wwhen taking protective action 
pursuant to paragraph (b), the lawyer may is impliedly authorized under Rule 1.6(a) to reveal 
information related to the representation about the client, but only to the extent the lawyer 
reasonably believes necessary to protect the client's interests. 
 

 



Background 

The Legal Ethics Committee (LEC) and Board of Governors submit the proposed 
amendments to Oregon Rule of Professional Conduct 1.14 and recommend approval by 
the House of Delegates. The amendments would align Oregon’s Rule of Professional 
Conduct (RPC) with the recent amendments to the American Bar Association’s (ABA) 
Model Rule (MR) 1.14 and oPer clearer guidance for representing clients with decision-
making limitations while preserving their ability to direct the representation. 

Prior to this year, Oregon’s RPC 1.14 aligned with the former ABA MR 1.14.  The ABA 
amended MR 1.14 eariler this year due to concerns about the language used in the former 
MR 1.14.  Specifically, the ABA pointed to four ongoing issues raised by the former MR 1.14: 

(1) it unintentionally has the ePect of encouraging many lawyers to pursue 
guardianship or conservatorship over clients; (2) it has been read to oPer conflicting 
guidance to lawyers representing people with surrogate decision-makers; (3) its 
terminology is inconsistent with changes in the law and the modern understanding 
of the rights and abilities of people with disabilities; and (4) it does not provide 
suPicient guidance to lawyers in several major areas implicated by the Rule. 

The ABA revised MR 1.14 to address several of these issues and provide better guidance 
and clarity for lawyers practing in area where the rule is implicated. The Legal Ethics 
Committee and the Board of Governors believes that Oregon licensee would benefit from 
the changes, along with the substantial secondary guidance for MR 1.14 provided through 
comments and opinions.   

The amendments would change large portions of Oregon’s current rule.   Subsection (a) 
would replace “diminished capacity” with the term “decision-making limitations.” 
“Decision-making limitations” is a defined term in the rule and covers substantial diPiculty 
receiving and understanding information, evaluating information, or making or 
communicating decisions, even with appropriate supports or accommodations. Using a 
defined term focuses attention to the client’s functional abilities and the assistance that 
may improve them. In comparison, the term “diminished capacity” tends to implicate that 
the client must have a disability for the rule to be implicated. The ABA comments further 
explain that limitations may vary by circumstance, type of decision, and time; a diagnosis 
alone does not establish that a client cannot make decisions.1   

Subsection (a) also replaces “normal” with “ordinary” in referring to an attorney-client 
relationship. This change removes the connotation that representing clients with decision-
making limitations is “abnormal,” which is stigmatizing to those clients. The ABA 
Comments further provide guidance to attorneys to assist in maintaining the relationship, 

 
1 ABA MR 1.14 Comments [2] and [3].   



including advice on how to assist clients in understanding their options and 
communicating their choices.2 

The amendments to subsection (b) clarifies the three conditions that should exist for a 
lawyer to undertake protective action: the lawyer must reasonably believe that the client 
has decision-making limitations, is at risk of substantial physical, financial, or other harm 
unless action is taken, and cannot adequately act in the client’s own interest to address 
that risk. Protective action is still permissive and must be reasonably necessary to address 
the risk. Critically, the amendment removes examples of actions, including guardianship 
and conservatorship, to avoid implying that lawyers must look to those options initially.  
Those measures remain available, but the ABA comments3 and ABA Formal Op. 525 
encourage the least restrictive appropriate response. 

Subsection (c) would provide limited permission to disclose information related to the 
representation when taking protective action under subsection (b). The amendment 
removes the reference to “implied” authorization and replaces it with clear express 
permission. ABA comments provide further guidance to this limited permission for 
practitioners, and notes about the potential harm that disclosure may cause a client.4  

Mirroring the ABA Model Rule provides Oregon licensees with additional guidance through 
the substantial number of revisions to the ABA Comments. The ABA revised several 
comments and approved an additional 10 comments in its revisions to MR 1.14 to provide 
context  for the rule in relation to the representation of minors, criminal defendants, and 
persons with guardians or other decision-makers. In criminal matters, the comments direct 
lawyers to applicable law governing competency and constitutional rights. ABA Formal 
Opinion 525 also provides further guidance under the revised rule and reinforces the use of 
supports and less restrictive protective measures. While Oregon does not provide 
comments with its RPCs, the ABA comments are highly persuasive in interpreting the rule 
for practitioners to the extent that the Oregon RPCs follows the ABA MRs.   

The LEC and the Board of Governors recommend that the HOD approve these 
amendments as they provide licensees with greater clarity  and guidance in representing 
clients with decision-making limitations.   

Financial Impact 

None stated.  

 

 
2 ABA MR 1.14 Comments [4] through [7].  
3	ABA MR 1.14 Comments [12] through [15].	
4	ABA MR 1.14 Comments [19] and [20].	


