Honorable Justices of the
Washington State Supreme Court
P.O. Box 40929
Olympia, WA 98504-0929

April 28, 2021

RE: Opposition to sunsetting of LLLT license;
National and international movement toward expanding innovative legal services
such as limited legal licenses
Dear Honorable Justices:
I wish to express my steadfast opposition to the Court’s proposed changes to APR 28,
which effectively “sunset” the Limited License Legal Technician license.
The focus of my comments in this letter are the widespread and comprehensive changes
that have developed in the U.S. and Canada to innovate the delivery of legal services.
This expansion, I would argue, is the direct result of the order issued by the Washington
State Supreme Court in 2012 to increase access to justice by low- and moderate-income
citizens in creating the Limited License Legal Technician profession. In 2012, this
Washington State Supreme Court was the instrument by which Washington became the
first state in the U.S. to address the access-to-justice gap by licensing legal professionals,
who are not attorneys, to provide services to our citizens who need legal assistance but
have been unable to obtain such services due to costs and other barriers. This letter will
bring you up-to-speed as to the movement toward innovating the legal services industry
in the United States and beyond. Those of you who voted to launch the LLLT program in
2012 should be proud of the position that you took then, and doubly proud of the
number of other states and Canadian provinces that have followed your lead in the
years since.
I reiterate that the purpose of the LLLT license was to expand access to justice to those
who cannot afford the traditional legal services provided by lawyers, namely to those
Washington citizens of low and moderate incomes. At last count, 23 states and
Canadian provinces have followed suit in taking steps to expand access to justice for
their citizens in the form of limited licensing or other innovative measures. They have
enacted, are in the process of enacting, or are currently studying putting forth their own
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proposals to their respective state supreme courts and/or bar associations/law
societies.
These states are clearly on the right path. The question is, why is Washington regressing
with this Court’s decision to sunset the LLLT license, while other states and provinces
have followed Washington’s lead and are rapidly progressing to enact bold, and in some
cases, much bolder, legal regulatory reform?
I urge you, the justices of the Washington State Supreme Court, to take the time to read
about the national movement, and indeed the “encouragement,” if not mandate, by the
American Bar Association through its Resolution 115, to expand access to justice
through legal regulatory reform. Please consider what other states/provinces are doing
to meet this referendum to make such progress, and also consider what this Court has
decided in reversing progress that has already been made in Washington.
Going forward, the remainder of this letter will:
(1) Provide details regarding the national movement to innovate legal services;
(2) Provide documentation of the statewide and national opposition to the
sunsetting of the LLLT license;
3) Summarize the progress of our neighbor states in the West toward legal
innovation; and
4) Summarize the progress of states and provinces beyond the West toward legal
innovation.
I have included clickable web-links to supporting materials within each section. I also
have attached and bookmarked those documents to this pdf document. Included are
letters, articles and editorials, studies, resolutions, reports and recommendations, and
other data on various innovative legal services programs.
Again, I implore you to reverse your decision to sunset the LLLT license. The rest of the
country is moving forward. I ask that you retain the LLLT license, proceed further to
license LLLTs in other practice areas, and consider other innovative measures to expand
access to justice for our Washington citizens.
Sincerely,
Christy Carpenter, LLLT
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The map below highlights the 17 states (Pennsylvania is 18) that already license limited
practice legal professionals or document preparer, are studying or developing that
licensing, or have officially resolved to work toward that goal.

I. THE NATIONAL MOVEMENT TOWARD LEGAL SERVICES INNOVATION
As previously mentioned, the ABA House of Delegates passed Resolution 115 on
February 17, 2020. 01 2020 ABA Resolution 115. The resolution “encourages U.S.
jurisdictions to consider regulatory innovations that have the potential to improve the
accessibility, affordability, and quality of civil legal services, while also ensuring
necessary and appropriate protections that best serve clients and the public.” These are
all goals that the LLLT license has met.
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ABA President Judy Perry Martinez spoke at the ABA House of Delegates meeting, citing
a passage from the preamble of the ABA’s Model Rules of Professional Conduct that
states that lawyers should fight to “ensure equal access to our system of justice for all
those who because of economic or social barriers cannot afford or secure adequate
legal counsel.” 02 To increase access to justice, regulatory innovation should be
considered, ABA House says (abajournal.com) Again, the LLLT license has successfully
addressed this model rule of professional conduct.
Around the same time of the passage of Resolution 115, the Conference of Chief
Justices enacted a similar “Resolution 2.” 03 2020 Conference of Chief Justices
Resolution 2 Urging Consideration of Regulatory Innovations Regarding the Delivery of
Legal Services. In an article commenting on Resolution 2, the Institute for the
Advancement of the American Legal System (IAALS) announced a speaker series
featuring Justices Melissa Hart of Colorado, Deno Himonas of Utah, and Ann A. Scott
Timmer of Arizona. 04 Conference of Chief Justices Issues Resolution 2 Urging
Regulatory Innovation | IAALS. Washington’s supreme court participation in this series
was glaringly absent. The Conference of Chief Justices renewed its commitment to
support continuing efforts to meet civil legal needs in February 2021, adopting a
continuing Resolution 2, stating that it “supports and urges the adoption and expansion
of court non-lawyer navigator programs.” 05 2021 Conference of Chief Justices
Resolution 2 - In Support of Continuing Efforts to Meet Civil Legal Needs
U.S Supreme Court Chief Justice Neil Gorsuch co-authored an opinion piece in
September 2020 that echoes the unequivocal fact that “our system of justice is too
often inaccessible for the ordinary American.” 06 Legal services are expensive but states
have new ways to lower costs (usatoday.com) He goes on to state, “Arizona and Utah
are seeking solutions to that problem. We hope other states will soon do the same.”
Again, there was no mention of Washington’s efforts, seemingly because he was already
aware that our supreme court had sought to negate those efforts.
The following are additional articles and commentary on the national movement toward
limited licenses:
• Washington Post, March 13, 2015, featuring an interview with LLLT Michelle
Cummings, and summarizing the LLLT license: 07 Who says you need a law
degree to practice law? - The Washington Post
• Oklahoma Bar Journal, April 15, 2017, summarizing Washington’s LLLT program
and imploring the state bar association to study the program as one of many
possible tools to improve access to justice. 08 The Limited Nature of Licenses for
Legal Technicians – Oklahoma Bar Association (okbar.org)
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• ABA Journal, September 16, 2018, summarizing the LLLT program and other
states’ recent actions to enact similar rules. 09 Can licensed legal
paraprofessionals narrow the access-to-justice gap? (abajournal.com)
• The Bar Examiner, Winter 2018-2019, summarizing the efforts of Utah,
Washington, and Arizona. 10 Limited Practice Legal Professionals: A Look at Three
Models | National Conference of Bar Examiners (thebarexaminer.org)
• Law 360, September 22, 2019, summarizing the efforts of all states progressing
toward innovative legal licensing. 11 Like It Or Not, Law May Open Its Doors To
Nonlawyers - Law360
• Bloomberg Law, June 28, 2020, correctly predicting that “the public’s unmet need
for legal services will balloon due to the pandemic, which will not only raise
issues for millions of Americans related to health care and public services but will
also present legal questions arising from the economic impacts—debt collection,
contractual disputes, employment and housing being the most obvious
examples.” 12 INSIGHT: It’s Time to Allow New Legal Service Providers
(bloomberglaw.com)
• Law 360, October 22, 2020, summarizing the “regulatory sandbox” approach by
Utah as well as the efforts of many other states. 13 Finding A Path Forward To
Regulate The Legal Industry - Law360
II. WASHINGTON - REACTION TO THE SUPREME COURT’S LETTER RULING TO SUNSET
THE LLLT LICENSE
You will have already received public comments in opposition to the sunsetting of the
LLLT license - from LLLTs, prospective LLLTs, clients of LLLTs, attorneys, legal
organizations, and the general public. Below and attached are articles and editorials
expressing dismay at the Court’s proposal to sunset the LLLT license:
• VIDEO: Prospective LLLT Ranae York is interviewed by KIMA-TV in Yakima,
discussing the need for more LLLTs in Eastern Washington (June 9, 2020): 14 LLLT
program could be limited unless state supreme court reverses decision
• The American Association for Paralegal and Legal Education explains its
opposition to the sunsetting of the license (June 22, 2020): 15 AAfPE Statement
on Sunset of Washington LLLT Program.pdf
• Seattle Times Opinion (July 2, 2020): 16 The state Supreme Court has failed
Washingtonians who need affordable legal services
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• Bloomberg Law article that discusses the perspectives of current LLLT students
(July 2, 2020): 17 Sunset for Washington Access to Justice Program Stuns
Students
• ABA Journal article by Lyle Moran that discusses the WSBA Board of Governors’
attempts thwart the LLLT program (July 9, 2020): 18 How the Washington
Supreme Court's LLLT program met its demise
• Podcast interview of Lyle Moran, writer for the ABA Journal, that further delves
into the political climate around the sunsetting of the LLLT license (July 27, 2020):
19 The End of Washington’s LLLT Program - Legal Talk Network
• Seattle Times Editorial Board (August 2, 2020): 20 Supreme Court should
reinstate low-cost legal-assistance program
• Above the Law article (August 4, 2020): 21 Pressure Mounts To Restore Low-Cost
Legal Services Program
• Seattle Times Editorial Board (April 15, 2021) 22 Sometimes a lawyer is overkill
• Seattle Times letter to the editor (April 23, 2021) 23 Legal services: Technician
licenses help assure equity
III. LEGAL INNOVATION AND LIMITED LICENSING ADVANCEMENTS IN THE WEST
UTAH
Utah began its journey toward licensing “Licensed Paralegal Practitioners” (LPPs) in May
2015 with the work of a task force. The rule governing LPP practice was adopted in
November 2018, and the formal education classes began immediately thereafter. The
first four LPPs were licensed in September 2019. There are now 13 LPPs, with 6 more
having just passed the March 2021 licensing exam and awaiting swearing-in. This is
similar to the number of LLLTs licensed initially and after second family law cohort. The
Utah State Bar includes in its budget the cost of administering the LPP program.
The Utah Office of Legal Innovation has spearheaded an additional program to solicit
grassroots proposals for other potential methods of increasing access to justice. This
program is known as the “Regulatory Sandbox.”
• Utah Rule 14-802 forth the LPP Program: 24 Utah Rule 14-802
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• Utah Bar Journal article summarizes the LLP Program: 25 Licensed Paralegal
Practitioners
• The Utah Work Group on Regulatory Reform issues its report and
recommendations, “Narrowing the Access-to-Justice Gap by Reimagining
Regulation” (August 2019) 26 FINAL-Task-Force-Report
• Above the Law article, in which Utah Supreme Court Justice Deno Himonas said
he anticipates there will be 20 LPPs in two years and 200 in a decade (December
12, 2019): 27 Utah’s Licensed Paralegal Practitioner Program Starts Small
• Utah Courts Press Notification re: pilot program (August 13, 2020): 28 Utah
Supreme Court Unanimously Endorses Pilot Program to Assess Changes to the
Governance of the Practice of Law
• Utah Supreme Court order establishes a pilot program for legal regulatory
sandbox and an Office of Legal Services Innovation (August 14, 2020) 29 Utah
Supreme Court Standing Order No. 15
• Fact Sheet: 30 Utah Legal Regulatory Reform: Basic Facts
• Frequently Asked Questions: 31 Utah Implementation Task Force on Regulatory
Reform FAQs
• Utah State Bar LPP Program Overview and Information (PowerPoint): 32 Licensed
Paralegal Practitioner
• ABA Journal article by Lyle Moran (November 5, 2020) 33 How Utah's judicial and
state bar officials worked together for regulatory reform
• ABA Journal article by Lyle Moran (February 2, 2021): 34 Utah became first state
to change ethics regulations to allow for alternative business structures
• Letter from the Office of Legal Services Innovation, an Office of the Utah
Supreme Court, thanking the Utah State Bar for its support of regulatory reform
and explaining the criteria for consideration and approval of applications for
“sandbox” proposals (February 23, 2021): 35 UT Sandbox proposals
• Utah Bar Journal article (March/April 2021) at pp. 43-46: 36 Why Attorneys
Should Embrace LLPs
ARIZONA
Arizona’s Supreme Court adopted rules for licensing “Legal Paraprofessionals” (LPs) in
October 2020 following a task force report and recommendations just 12 months
earlier. Arizona is also the first state in the country to permit ownership of law firms by
persons other than attorneys.
• Supreme Court, State of Arizona, Task Force on the Delivery of Legal Services
Report and Recommendations (October 4, 2019): 37 LSTF Report and
Recommendations
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• ABA Journal article (February 6, 2020): 38 Training for nonlawyers to provide
legal advice will start in Arizona in the fall
• Arizona Supreme Court News Release: Arizona Supreme Court Makes
Generational Advance in Access to Justice (August 27, 2020): 39 Arizona Supreme
Court News Release
• Arizona Supreme Court Order Adopting Rule 33.1 on Legal Paraprofessionals and
Alternative Business Structures (August 27, 2020): 40 R-20-0034
• LawSites article (August 31, 2020): 41 Arizona Is First State To Eliminate Ban On
Nonlawyer Ownership Of Law Firms
• Arizona Supreme Court Administrative Order codifying rule changes (November
4, 2020): 42 2020-173F
• ABA Journal article quoting the Task Force: “The legal profession cannot continue
to pretend that lawyers operate in a vacuum, surrounded and aided only by other
lawyers, or that lawyers practice law in a hierarchy in which only lawyers should
be owners.” (February 1, 2021): 43 Citing access to justice, Arizona decided to
embrace controversial alternative business structures
OREGON
The Oregon State Bar Association (OSB) is actively working to define the “Limited Legal
Practitioner” license, which was approved by its Board of Governors in 2019, following a
task force report and recommendations in 2017.
• OSB Paraprofessional Licensing Implementation Committee (PLIC) Home Page: 44
PLIC Home
• Oregon Futures Task Force Executive Summary (June 2017): 45 OSB Futures Task
Force Executive Summary
• Oregon Futures Task Force Report and Recommendations of the Regulatory and
Innovations Committees (June 2017): 46 OSB Futures Task Force Committee
Reports
• ABA Journal article (October 7, 2019): 47 Oregon bar considering
paraprofessional licensing and bar-takers without JDs
• OSB PLIC Charge (February 2, 2020): 48 PLIC Charge
• OSB PLIC Rules: 49 PLIC Purpose and Rules
• OSB PLIC Regulation Subcommittee Status Report (March 1, 2021): 50 OSB-PLICReport
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CALIFORNIA
California has implemented a “paraprofessional” limited license program, adopting
licensing requirements in February 2021, following a task force report and
recommendations issued in March 2020.
• State Bar of California Task Force on Access Through Innovation of Legal Services
Final Report and Recommendations (March 6, 2020): 51 ATILS Final Report
• California Paraprofessional Program Working Group passage of licensing
requirements (February 26, 2021): 52 Meeting Agenda
• Working Group Charter: 53 California PP Working Group Charter
• Working Group Fact Sheet: 54 California PP Working Group Fact Sheet
COLORADO
Colorado’s Paraprofessionals and Legal Services (PALS) Committee was originally formed
in 2015 to study implementation of a limited legal practitioner license.
In February 2020, the Supreme Court Advisory Committee adopted a pilot project to
explore a regulation regime for licensing qualified paraprofessionals to engage in the
practice of law.
• PALS Subcommittee Purpose: 55 About Us - Subcommittees
• Law Week Colorado article (October 10, 2020): 56 Licensed Paralegal
Professionals: Non-Attorneys in the Courtroom?
• PALS Advisory Committee Preliminary Report (November 2020): 57
PALSprelimrept Final111720
• PALS Advisory Committee DRAFT Preliminary Report Outlining Proposed
Components of Program for Licensed Legal Paraprofessionals (February 2021): 58
(no web link)
NEW MEXICO
The New Mexico Supreme Court has endorsed proposals to expand legal services
through court navigators and “limited license technicians” (LLTs), following
recommendations made in December 2019.
• Las Cruces Sun News article (May 22, 2019): 59 New Mexico to Study Letting
Non-Lawyers Give Legal Help
• 2Civility article (May 30, 2019): 60 New Mexico to Consider Limited Legal
Technicians
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• Report to New Mexico Supreme Court of the Ad Hoc Licensed Legal Technicians
Workgroup (December 23, 2019): 61 Report to Supreme Court
• 2Civility article (January 30, 2020): 62 New Mexico Supreme Court Endorses
Proposals to Expand Civil Legal Services
NEVADA
Nevada is the sole state in this list that had already initiated expanded legal services in
the form of “Document Preparation Services” (DPS) prior to or around the time that the
Washington Supreme Court authorized the LLLT license. DPS entities are licensed by the
Nevada Secretary of State and do not fall under the governance of the state supreme
court or bar association. DPS entities cannot give legal advice.
• Secretary of State web page: 63 Document Preparation Services
HAWAII
Similar to Nevada, Hawaii currently licenses “Legal Document Assistants” to assist
parties by preparing legal forms and documents, but only to the extent that the forms
and documents are standardized forms generated by entities other than the legal
document assistant. Legal document assistants may not give legal advice. SB1427.DOC
(attachment not provided)
MONTANA
Montana’s supreme court ordered the study of Washington’s LLLT program in April
2017. The working group issued its report in October 2017. The current status of
implementation of any recommendations is unknown.
• Montana Supreme Court Order (April 11, 2017): 64 Order AF 11-0765
• Report of the Limited License Legal Technicians Working Group (October 11,
2017): 65 Report to Montana Supreme Court
BRITISH COLUMBIA
The Law Society of British Columbia is currently moving toward licensing paralegals to
perform limited scope legal services. This licensing program came about pursuant to a
2014 Law Society Benchers’ request to amend the law to allow the creation of a new
category of licensed professional to serve unmet and underserved needs of the public.
BC is taking a similar approach to Utah in creating a legal “innovation sandbox.”
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• Vancouver Sun article (October 19, 2018): 66 Law Society proposal calls for nonlawyers to do some legal work
• In this report, Washington’s LLLT program (a top-down approach) is compared to
Utah’s “sandbox” method (a grassroots, bottom-up approach) (September 25,
2020): 67 The Law Society of BC, Licensed Paralegal Task Force Report
• This Canadian Lawyer article discusses licensing paralegals and the “sandbox”
approach (November 13, 2020): 68 Law Society of B.C. taking steps to expand
access to legal services by non-lawyers
• Innovation Sandbox Powerpoint presentation (March 8, 2021): 69 Innovation
Sandbox - presentation
• Law Society of British Columbia sandbox proposal submission page: 70 Innovation
Sandbox Proposals
IV. LEGAL INNOVATION AND LIMITED LICENSING ADVANCEMENTS BEYOND THE
WESTERN UNITED STATES
MINNESOTA
In 2017, the Minnesota State Bar Association’s Alternative Legal Models Task Force
issued a report and recommendations. This led to the implementation of a two-year
pilot project to study “legal paraprofessional” licensing. The pilot project began in
March 2021.
• Minnesota Judicial Branch announcement of Legal Paraprofessional Pilot Project
(March 14, 2019): 71 Minnesota Judicial Branch News
• Legal Paraprofessional Implementation Committee Flyer (November 8, 2019): 72
Legal-Paraprofessional-Implementation-Committee-flyer
• Report and Recommendations to the Minnesota Supreme Court by the
Implementation Committee for Proposed Legal Paraprofessional Pilot Project
(March 2, 2020): 73 Report-and-Recommendations-to-Minnesota-Supreme-Court
• Minnesota Supreme Court Order Establishing Public Comment Period and
Hearing on Proposed Legal Paraprofessional Pilot Project (April 17, 2020): 74
Order Public Comment
• Minnesota Supreme Court Administrative Order Implementing Legal
Paraprofessional Pilot Project (September 29, 2020): 75 Order Implementing LP
Pilot Project
• ABA Journal article (October 1, 2020): 76 Minnesota will launch legal
paraprofessional pilot program
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• Minnesota Judicial Branch announcement of pilot project (October 8, 2020): 77
Minnesota Judicial Branch - News and Announcements
NEW YORK
New York has employed “court navigators” since 2014, and has recently proposed
training social workers to provide limited legal services.
• New York City Bar Association Committee on Professional Responsibility Narrowing the “Justice Gap”: Roles for Nonlawyer Practitioners mentions the
LLLT license at p. 24 (June 2013): 78 New York City Bar Report
• State of New York Unified Court System Press Release re: commission to explore
regulatory, structural, technological and other innovations (June 7, 2020): 79
Press Release
• Commission to Reimagine the Future of New York’s Courts - Report and
Recommendations of the Working Group on Regulatory Innovation (December 3,
2020): 80 RWG-RegulatoryInnovationReport
• ABA Journal article (February 8, 2021): 81 New York may license social workers to
handle some legal tasks
ILLINOIS
The Chicago Bar Task Force issued a report that recommended licensing paralegals to
take on certain tasks so that “lawyers can offer more efficient and affordable services in
high volume areas of need.” The theory is that licensed paralegals could perform a wide
variety of lower-level attorney work in various areas of law, but the licensed paralegal
would be supervised by an attorney. Appearances.
• Chicago Bar Foundation Task Force Report, Recommendation #5, p. 67
(September 28, 2020): 82 task-force-report
NORTH CAROLINA
The North Carolina Justice For All Project presented its “legal technician” proposal to the
North Carolina Supreme Court on March 23, 2021.
• January 22, 2021 North Carolina Justice for All Project letter to Chief Justice Paul
Newby, North Carolina Supreme Court 83 (no web link)
• 2021 Executive Summary of Proposal for North Carolina Limited Practice Rule
Executive Summary PowerPoint Presentation 84
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• 2021 Proposal for a Limited Practice Rule to Narrow North Carolina’s Access to
Justice Gap Proposal-for-Limited-Practice-Rule-to-Supreme-Court-and-NorthCarolina-State-Bar 85
• VIDEO: Presentation by Justice For All (March 23, 2021) (no attached document)
https://youtu.be/6uPuwsfOFYc?t=4148
FLORIDA
Florida is currently exploring “Advanced Florida Registered Paralegal” (AFRP) licensing. A
study was commenced in January 2020, with a report and recommendations to be
offered to the Florida Supreme Court by July 2021.
• Florida Bar News article (May 7, 2020): 86 ‘Advanced Florida Registered
Paralegals’ plan gains conceptual support from Bar’s Rules Committee
• Florida Bar Special Committee to Improve the Delivery of Legal Services - Mission
and Q&A: 87 Mission statement and Q&A
• Florida Bar News (April 22, 2021): 88 Committee explores ‘legal labs’ to test new
ideas for the delivery of legal services
CONNECTICUT
The Connecticut Bar Association has convened a State of the Legal Profession Task Force
that is tasked with submitting recommendations by Fall 2021. One of the five
subcommittees, Advancing the Legal Industry Through Alternative Business Models, will
explore licensing legal paraprofessionals.
• Connecticut Bar Association announcement of public meeting on State of the
Legal Profession Task Force, including recording of meeting (February 24, 2020):
89 State of the Legal Profession Task Force to Hold Public Meeting
• State of the Legal Profession Task Force: 90 About
• State of the Legal Profession Task Force includes a subcommittee on Advancing
the Legal Industry through Alternative Business Models, one of the goals of which
is to “study the pros and cons of allowing legal paraprofessionals to assist clients
and provide a variety of legal services …”: 91 Sub-Committees
PENNSYLVANIA
The Philadelphia Bar Association adopted a RESOLUTION in 2016 “Regarding Emerging
Models for Nonlawyer Assistance and Practice.” 92
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The Resolution proclaimed, in part:
WHEREAS, several states are exploring non-traditional, nonlawyer models to enhance
access to justice while protecting the public, preserving the core values of the legal
profession and sustaining the private practice of law by lawyers; and
WHEREAS, the Washington Supreme Court has implemented a Limited License Legal
Technician Program, licensing and regulating a new category of limited license
professionals authorized to provide narrowly tailored services in specific areas of law in
response to substantial unmet legal need; and
WHEREAS, several states, including California and Oregon, are studying models for use
of nonlawyer practitioners similar to Washington's Limited License Legal Technician
Program; and several states are exploring non-traditional, nonlawyer models to
enhance access to justice while protecting the public, preserving the core values of the
legal profession and sustaining the private practice of law by lawyers;
VERMONT
The Vermont Joint Commission on the Future of Legal Services issued a report in stating
the following: “The future will include non-lawyers providing legal services that only
lawyers are authorized to provide now. The pressing issues are who will those providers
be, and how will they be trained, supervised, and regulated. If Vermont does not take a
proactive position on the creation of new roles within the profession, the market may
provide less desirable solutions that will not adequately address training, supervision,
and regulation. It is critical to act now, rather than to let market forces invade the
profession and unleash untrained and unregulated providers on those most in need of
legal services.” The report makes recommendations for establishing “Vermont Certified
Paralegals” who may practice law in a limited scope and “generally” under the
supervision of an attorney.
• Vermont Joint Commission on the Future of Legal Services Report 93
https://www.vtbar.org/UserFiles/files/Commission/Commission%20Report%20%20First%20Year%20Study.pdf
VIRGINIA
The Virginia State Bar Special Commission on the Future of Law Practice discussed
Utah’s limited licensing in its 2019 report 94
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CANADA
ONTARIO
Since 2007, the Law Society of Ontario has been licensing paralegals to provide limited
legal services in the areas of small claims, traffic offenses, landlord tenant disputes,
administrative matters, and minor criminal offenses. The Law Society is currently
considering the licensing of “Family Legal Service Providers” (FLSPs) pursuant to a study
completed in 2016 specific to family law legal services.
• Summary of current paralegal regulation in Ontario 95 (no web link)
• Ministry of the Attorney General – Family Legal Services Review (December 31,
2016): 96 Family Legal Services Review
• Family Legal Services Provider License Consultation Paper (June 2020): 97
Consultation Paper
• Flex Legal Network article (July 8, 2020): 98 Law Society of Ontario Proposes New
Licensee - Family Legal Services Provider
SASKATCHEWAN
• Law Society of Saskatchewan Consultation Paper “Expanding the Classes of Legal
Service Providers in Saskatchewan (2016): 99 Consultation Paper
• Law Society of Saskatchewan Legal Services Task Team Report (August 14, 2018):
100 Legal ServicesTask Team report
• Law Society of Saskatchewan announcement (September 18, 2018) 101 Law
Society of Saskatchewan accepts recommendations of Legal Services Task Team
• Summary of report and recommendations: 102 Background and
recommendations
• Amendments loosening restrictions on provision of legal services by persons
other than lawyers (January 1, 2020): 103 Future of Legal Services - Law Society
of Saskatchewan
MANITOBA
Manitoba is currently engaged in the study of licensing “Alterative Legal Service
Providers.”
• The Law Society of Manitoba 2020 Consultation Document re: Alternative Legal
Services Providers: 104 Consultation Document
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• Canadian Lawyer article (March 12, 2020): 105 Manitoba may soon allow
regulated alternative service providers to deliver some legal services
• The Lawyer’s Daily article (March 17, 2020): 106 ‘Limited practitioners’ needed
for access to justice in Manitoba
NOVA SCOTIA
The Legal Information Society of Nova Scotia (LISNS), in partnership with the courts,
launched a “public navigator” project in 2016. Navigators are trained volunteers who
may assist self-represented litigants in small claims court, and more recently, regarding
family law issues.
The Lawyer’s Daily article (September 30. 2019): 107 New program helps selfrepresented navigate small claims court in Nova Scotia
Legal Info Nova Scotia webpage re: Family Legal Information Navigator Project: 108
Family Legal Information Navigator Project
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AMERICAN BAR ASSOCIATION
CENTER FOR INNOVATION
STANDING COMMITTEE ON THE DELIVERY OF LEGAL SERVICES
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL REGULATION
STANDING COMMITTEE ON PUBLIC PROTECTION IN THE PROVISION OF LEGAL
SERVICES
REPORT TO THE HOUSE OF DELEGATES
REVISED RESOLUTION
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

RESOLVED, That the American Bar Association encourages U.S. jurisdictions to
consider innovative approaches to the access to justice crisis in order to help the more
than 80% of people below the poverty line and the many middle-income Americans who
lack meaningful access to effective civil legal services.
FURTHER RESOLVED, That the American Bar Association encourages U.S.
jurisdictions to consider regulatory innovations that have the potential to improve the
accessibility, affordability, and quality of civil legal services, while also ensuring necessary
and appropriate protections that best serve clients and the public, including the provision
of legal counsel as a matter of right and at government expense for children facing
essential civil legal matters and for low-income individuals in adversarial proceedings
where basic human needs or a loss of physical liberty are at stake.
FURTHER RESOLVED, That the American Bar Association encourages U.S.
jurisdictions to collect and assess data regarding regulatory innovations both before and
after their adoption to ensure that changes are effective in increasing access to legal
services and are in the interest of clients and the public.
FURTHER RESOLVED, That nothing in this Resolution should be construed as
recommending any changes to any of the ABA Model Rules of Professional Conduct,
including Rule 5.4, as they relate to nonlawyer ownership of law firms, the unauthorized
practice of law, or any other subject.

1

REVISED REPORT
Introduction
Access to affordable civil legal services is increasingly out of reach across the
United States. More than 80% of people with low incomes as well as many middle-income
Americans receive inadequate assistance when facing critical civil legal issues, such as
child custody and support, debt collection, eviction, and foreclosure. 1 Approximately 76%
of civil matters in one major study of ten major urban areas had at least one selfrepresented party. 2 Moreover, in rural areas, there are often few, if any, lawyers to
address the public’s legal needs. 3 As a result of these and related problems, the United
States ties for 99th out of 126 countries in terms of the accessibility and affordability of
civil legal services. 4
Even where legal aid support is available, lawyers often carry extraordinary
caseloads in an effort to help as many individuals in need as possible. Moreover, legal
services organizations often lack appropriate assistance from trained professionals, such
as paralegals, social workers, and investigators. As a result, in 2017, Legal Services
Corporation providers were only able to offer some form of legal assistance to 59% of the
eligible problems for which low-income Americans sought help. 5
For decades, the legal profession and the organized bar have tried to address
these problems by calling for increased funding for civil legal aid, more pro bono work,
and the recognition of a right to a lawyer for low-income individuals at government
expense in certain matters involving essential civil legal needs (referred to, in the past, as
civil Gideon). These efforts must continue and increase, as the crisis is only becoming
more severe, 6 and the ABA’s longstanding polices on the right to counsel should remain
unchanged. 7 But even the most avid proponents of the right to counsel acknowledge that
it is a long-term movement that will take decades to accomplish in its entirety. Thus, we
need to find ways to supplement and expand existing efforts to address the public’s unmet

LEGAL SERVS. CORP., THE JUSTICE GAP: MEASURING THE UNMET CIVIL LEGAL NEEDS OF LOW-INCOME
AMERICANS 6, 22 (2017) (prepared by NORC at the University of Chicago),
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf [hereinafter THE JUSTICE GAP
REPORT]; DEBORAH L. RHODE, ACCESS TO JUSTICE 3, 79 (2004).
2 NAT’L CTR. FOR STATE COURTS, THE LANDSCAPE OF CIVIL LITIGATION IN STATE COURTS iv (2015),
https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeReport-2015.ashx.
3 See Jack Karp, No Country for Old Lawyers: Rural U.S. Faces A Legal Desert, LAW 360 (Jan. 27, 2019.
8:02 PM), https://www.law360.com/articles/1121543/no-country-for-old-lawyers-rural-u-s-faces-a-legaldesert.
4 W ORLD JUSTICE PROJECT, RULE OF LAW INDEX: CURRENT AND HISTORICAL DATA (2019),
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2019/current-historical-data
(rankings are available in the downloadable spreadsheet).
5 THE JUSTICE GAP REPORT, supra note 1, at 42 (2017).
6 See, e.g., Anna E. Carpenter et al., Studying the “New” Civil Judges, 2018 W IS. L. REV. 249, 284 (2018)
(noting “[w]here nearly every party was once represented by counsel, today, the vast majority of litigants
are pro se”).
7 See, e.g., HOWARD H. DANA, JR., AM. BAR ASS’N, REPORT TO THE ABA HOUSE OF DELEGATES ON
RESOLUTION 112A 2-3 (2006),
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_06
A112A.authcheckdam.pdf.
1
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civil legal needs. 8
In recent years, a number of innovative ideas have emerged to address the
pervasive problems that exist. Examples include the use of online dispute resolution, 9 the
development of new tools and forms of assistance for pro se litigants, 10 the expansion of
virtual court services, 11 the adoption of streamlined litigation processes, 12 the use of
technology to facilitate pro bono work, 13 and the implementation of technology and
innovation to help lawyers deliver their services more efficiently. 14
In addition, U.S. jurisdictions, through their supreme courts and bars, are
considering regulatory innovations. For example, regulators and bar associations in
several states, including Arizona, California, Connecticut, Florida, the District of
Columbia, New Mexico, Oregon, Utah, and Washington, are considering or have adopted
substantial regulatory innovations. 15 In most cases, these jurisdictions are not considering
deregulation, but rather re-regulation. That is, they are working to find ways to revise,
The word “public” is intended to refer to both clients and members of the public who do not currently
receive assistance from a lawyer.
9 See JOINT TECHNOLOGY COMMITTEE, CASE STUDIES IN ODR FOR COURTS: A VIEW FROM THE FRONT LINES 1
(2017),
https://www.ncsc.org/~/media/files/pdf/about%20us/committees/jtc/jtc%20resource%20bulletins/2017-1218%20odr%20case%20studies%20final.ashx; RICHARD SUSSKIND, ONLINE COURTS AND THE FUTURE OF
JUSTICE (2019); Erika Rickard & Amber Ivey, Can Technology Help Modernize the Nation’s Civil Courts?,
PEW (Mar. 4, 2019), https://www.pewtrusts.org/en/research-and-analysis/articles/2019/03/04/cantechnology-help-modernize-the-nations-civil-courts.
10 See, e.g., COMM’N ON THE FUTURE OF LEGAL SERVS., AM. BAR ASS’N, REPORT ON THE FUTURE OF LEGAL
SERVICES IN THE UNITED STATES 19 (2016),
https://www.srln.org/system/files/attachments/2016%20ABA%20Future%20of%20Legal%20Services%20
-Report-Web.pdf; Tyler Technologies, Increased Access to Justice for All, NAT’L ASS’N COUNTIES (Apr. 8,
2019), https://www.naco.org/blog/increased-access-justice-all.
11 COMM’N ON THE FUTURE OF LEGAL SERVS., supra note 10, at 19.
12 Id. at 46.
13 See, e.g., Our Work, PRO BONO NET, https://www.probono.net/our-work/ (last visited Feb. 10, 2020);
What Is ABA Free Legal Answers?, AM. BAR ASS’N FREE LEGAL ANSWERS,
https://abafreelegalanswers.org/ (last visited Feb. 10, 2020).
14 See, e.g., Brooke Moore, ABA TechReport 2019: Solo & Small Firm, AM. BAR ASS’N: LAW TECH. TODAY
(Dec. 4, 2019), https://www.lawtechnologytoday.org/2019/12/techreport-2019-solo-small-firm/; Press
Release, Legal Servs. Corp., LSC Awards More Than $4 Million in Technology Grants to Legal Aid
Organizations, (Oct. 10, 2019), https://www.lsc.gov/media-center/press-releases/2019/lsc-awards-more4-million-technology-grants-legal-aid-organizations.
15 See, e.g., ARIZONA SUPREME COURT, TASK FORCE ON DELIVERY OF LEGAL SERVICES REPORT AND
RECOMMENDATIONS 1-5 (2019),
https://www.azcourts.gov/Portals/74/LSTF/Report/LSTFReportRecommendationsRED10042019.pdf?ver=
2019-10-07-084849-750; THE UTAH W ORK GROUP ON REGULATORY REFORM, NARROWING THE ACCESS-TOJUSTICE GAP BY REIMAGINING REGULATION (2019), https://www.utahbar.org/wpcontent/uploads/2019/08/FINAL-Task-Force-Report.pdf; Committee on Technologies Affecting the
Practice of Law, FLA. BAR, https://www.floridabar.org/about/cmtes/cmte-me104/ (last visited Feb. 10,
2020); Legal Innovation Regulatory Survey, AM. BAR ASS’N CTR. FOR INNOVATION,
https://legalinnovationregulatorysurvey.info/ (last visited Feb. 10, 2020); Press Release, State of N.M.
Supreme Court Admin. Office of the Courts, Supreme Court Work Group to Consider Non-Attorney
Option for Providing Civil Legal Services in New Mexico (May 21, 2019),
https://www.nmcourts.gov/uploads/FileLinks/a6efaf23676f4c45a95fdb3d71caea83/News_Release_Worki
ng_Group_to_Consider_Licensed_Legal_Technicians.pdf; Task Force on Access Through Innovation of
Legal Services, ST. BAR CAL., http://www.calbar.ca.gov/About-Us/Who-We-Are/CommitteesCommissions/Task-Force-on-Access-Through-Innovation-of-Legal-Services (last visited Feb. 10, 2020).
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rather than eliminate, regulatory structures so that any new services are appropriately
regulated in the interests of the public and clients.
The regulatory innovations that are emerging around the United States are
designed to spur new models for competent and cost-effective legal services delivery, but
it is not yet clear which, if any, specific regulatory changes will best accomplish these
goals consistent with public protection. More data is needed. For this reason, the
Resolution does not recommend amendments to existing ABA models rules, such as the
Model Rules of Professional Conduct or other policies. The ABA should nevertheless play
a leadership role by encouraging states to consider jurisdictionally tailored regulatory
innovations that are consistent with public and client protection, collect and analyze
relevant data both before and after the implementation of any innovations, and use the
data to shape future reform efforts. Such state-based reviews should engage broad and
diverse stakeholders, including bar associations and client communities.
Data Should Be Collected and Analyzed
The third Resolved clause calls for the collection and assessment of data regarding
regulatory innovations, both before and after the adoption of any innovations, to ensure
that changes are data driven and in the interests of clients and the public. The collection
of such data is critical if the legal profession is going to make reasoned and informed
judgments about how to regulate the delivery of legal services in the future and how to
address the public’s growing unmet legal needs. We need to experiment with different
approaches, analyze which methods are most effective, and determine which kinds of
regulatory innovations best provide the widest access to legal services, best provide
continuing and necessary protections for those in need of legal services, and best serve
the interest of clients and the public.
One example of such an effort is the recently launched Unlocking Legal Regulation
project of the Institute for the Advancement of the American Legal System. 16 Among other
initiatives, the project will “[a]ssess and support pilot projects for risk-based regulation in
Utah and other states, including identifying metrics and conducting empirical research to
evaluate outcomes.” 17
Conclusion
Justice Louis Brandeis once wrote that “[i]t is one of the happy incidents of the
federal system that a single courageous State may, if its citizens choose, serve as a
laboratory; and try novel social and economic experiments without risk to the rest of the
country.” 18 The Resolution calls for precisely this kind of courageous experimentation.
Respectfully submitted,
Don Bivens
Chair, Center for Innovation
February 2020
16 Unlocking Legal Regulation, U. DENVER INST. FOR ADVANCEMENT OF AM. LEGAL SYS.,
https://iaals.du.edu/projects/unlocking-legal-regulation (last visited Feb. 10, 2020).
17 Id.
18 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
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The ABA House of Delegates passed a controversial resolution Monday to address the
crisis of access to civil justice, encouraging states to adopt regulatory innovations to
expand legal services to more Americans.
The House adopted Resolution 115 (https://www.americanbar.org/news/reporter_resources/midyear-meeting2020/house-of-delegates-resolutions/115/) with broad support, even though it had spurred intense
debate during the 2020 ABA Midyear Meeting in Austin, Texas.
The ABA Center for Innovation and four ABA standing committees sponsored the
resolution. It encourages U.S. jurisdictions to consider regulatory innovations that expand
legal services.
Speaking Monday in support of an amended resolution, Texas Judge Lora Livingston, a
member of the ABA Center for Innovation’s governing council, encouraged delegates to
adopt it.
“We don’t deny justice on the basis of race, gender or sexual orientation, and we should
certainly not deny justice on the basis of poverty or one’s economic status. That’s not
justice,” Livingston said.
A report to the House of Delegates said affordable legal assistance in civil cases is often
beyond the grasp of many Americans living below the poverty line. Middle-income wage
earners also struggle to secure representation in child custody, eviction and foreclosure
https://www.abajournal.com/news/article/resolution-115
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Image from Shutterstock.com.
cases.
Proponents of the access-to-justice movement argue that qualified professionals can
provide limited legal services, even if they are not licensed attorneys.
Several states have proposed or created changes that have expanded access, according
to the center’s report.
An earlier iteration of the report (https://www.americanbar.org/content/dam/aba/directories/policy/midyear2020/2020-midyear-115.pdf) irked opponents when it cited U.S. Supreme Court Justice Neil M.
Gorsuch, who has talked about easing bar rules that prevent lawyers from partnering or
sharing fees with nonlawyers.
Several state bar associations were worried that changing rules of professional conduct
could compromise a lawyer’s independence or ethics.
But by the time the amended resolution came to the floor Monday afternoon, opposition
had faded.

https://www.abajournal.com/news/article/resolution-115
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Expressing how the tide had turned, Henry Greenberg, president of the New York State
Bar Association, said his association was “full throated” in its opposition but had come
around as changes were made to the final resolution and report.
Follow along with the ABA Journal’s coverage of the 2020 ABA Midyear Meeting
here (https://www.abajournal.com/topic/midyear+meeting).
Resolution 115 “is not just a right thing to do, the moral thing to do—for ourselves, for our
clients—but for our profession it’s a smart thing to do,” Greenberg said.
Andrew Perlman, the former chair of the ABA Center for Innovation and dean of Suffolk
University Law School, pushed for amendments that would soften opposition and win
support for the resolution. Over the weekend, proponents added language to the
resolution to make clear that it would not alter any of the ABA Model Rules of
Professional Conduct.
The ABA Center for Innovation also removed several passages from the report, excising
language related to nonlawyer partnerships and nonlicensed attorneys.
Perlman said the resolution was not an endorsement of any one approach. Rather, it only
asks states to pursue regulatory innovations to close the so-called access-to-justice gap.
“Some view this as a camel’s nose under the tent,” Perlman said in an interview Friday.
“There is no camel, and there is no tent.”
But if bar rules are changed, private equity firms could gain a foothold in the legal
profession that hurts smaller firms and solo practices, said Steve Younger, a former
president of the New York State Bar Association and a state delegate for New York to the
ABA’s House of Delegates.
He said the “watered down” version of the report had allayed fears that the resolution was
endorsing nonlawyer ownership.
“If you have nonlawyers owning a law firm, what’s to prevent Walmart from coming into
every town in America and start selling wills, selling house closings, and doing the routine
things that lawyers have traditionally done in America?” Younger said after a meeting of
the Conference of State Delegates at the JW Marriott in downtown Austin.
Eleana Drakatos, president of the Ohio State Bar Association, opposed Resolution 115.
In a Jan. 23 letter (https://www.abajournal.com/files/01.2020_OSBA_Position_on_ABA_Resolution_115_copy_.pdf)
sent to her association’s members, Drakatos said that while she agreed that more could
be done that the association was “vehemently opposed” to nonlawyer partnerships. While
Drakatos supported using trained courthouse facilitators, a licensed attorney should
always supervise nonlawyers, she wrote.

https://www.abajournal.com/news/article/resolution-115
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“Ultimately, we believe that the primary focus of bar associations should be on connecting
the underrepresented with attorneys, and in working to overcome the persistent
misconception that the average consumer can’t afford to hire a lawyer,” Drakatos wrote in
the two-page letter.
Ahead of the vote, the Solo, Small Firm and General Practice Division moved to oppose
Resolution 115.
ABA President Judy Perry Martinez spoke at the meeting, citing a passage from the
preamble of the ABA’s Model Rules of Professional Conduct that states that lawyers
should fight to “ensure equal access to our system of justice for all those who because of
economic or social barriers cannot afford or secure adequate legal counsel.”
“I’m not going to comment on the resolution itself, but that’s pretty potent,” Martinez said.
Updated on Feb. 21 to correct a reference to the standing committees supporting the
resolution.
Give us feedback, share a story tip or update, or report an error.

Copyright 2020 American Bar Association. All rights reserved.
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CONFERENCE OF CHIEF JUSTICES
Resolution 2
Urging Consideration of Regulatory Innovations Regarding the Delivery of Legal Services

WHEREAS, access to affordable legal services is critical in a society that has the rule of
law as a foundational principle; and
WHEREAS, legal services are growing more expensive, time-consuming, and complex,
which makes it difficult for many people to obtain necessary legal advice and
assistance in adversarial proceedings involving basic human needs, such as
shelter, sustenance, safety, health, and child custody; and
WHEREAS, the Conference of Chief Justices has long championed the importance of
meaningful access to the justice system for all, and in 2015 adopted Resolution
5 which set the aspirational goal of 100 percent access to effective assistance
for essential civil legal needs through a continuum of meaningful and
appropriate services; and
WHEREAS, traditional solutions to reducing the access to justice gap, such as increased
funding for civil legal aid, more pro bono work, or court assistance programs have
had some success, but are not likely to resolve the gap, which is only increasing in
severity; and
WHEREAS, several states are experimenting with regulatory innovations that are
designed to spur new models for legal service delivery that provide greater access
while maintaining the quality and affordability of legal services as well as
protecting the public interests; and
WHEREAS, these regulatory innovations generally fall within three broad areas including
the authorization and regulation of new categories of legal service providers, the
consideration of alternative business structures, and the reexamination of
provisions related to the unauthorized practice of law; and
WHEREAS, experimentation with different approaches to regulatory innovation provides a
measured approach to identify and analyze the best solutions to meeting the
public’s growing legal needs;
NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices urges its
members to consider regulatory innovations that have the potential to improve
the accessibility, affordability and quality of civil legal services, while ensuring
necessary and appropriate protections for the public.

9

Adopted as proposed by the CCJ Professionalism and Competence of the Bar Committee at
the 2020 Midyear Meeting February 5, 2020.
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Conference of Chief Justices Issues Resolution
Urging Regulatory Innovation
February 13, 2020

Zachariah DeMeola

Director of Legal Education and the Legal Profession
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Efforts to re-regulate and innovate legal services took a major step forward
last week at the Conference of Chief Justices’ (CCJ) midyear meeting, where
members adopted Resolution 2 - Urging Consideration of Regulatory
Innovations Regarding the Delivery of Legal Services.
The resolution “urges its members to consider regulatory innovations that
have the potential to improve the accessibility, affordability and quality of civil
legal services, while ensuring necessary and appropriate protections for the
public.” With the adoption of this resolution, CCJ adds its voice to the chorus
calling for solutions to close the justice gap and rethinking the current
regulatory framework to improve and expand the legal services offered to the
public. Even though the task of regulating the profession is often delegated to
state bars or bar associations, it is state supreme courts that are ultimately
responsible for regulation over legal services, and IAALS applauds the
leadership shown by the CCJ in adopting this resolution.
Resolution 2 is the critical next step towards bringing legal services within the
reach of the people who need them. Back in 2015, CCJ set the selfproclaimed aspirational goal of “100 percent access to effective assistance for
essential civil legal needs through a continuum of meaningful and appropriate
services.” Yet the justices now concede a key point made earlier this year by
LSC President Jim Sandman that traditional solutions, such as increased
funding for civil legal aid, pro bono work, and court assistance programs, have
been undoubtedly helpful but ultimately are not anywhere enough to close the
ever-widening justice gap.
In some ways, this Resolution 2 affirms some of the bold steps taken in some
states already. The resolution acknowledges that several states are already
experimenting with regulatory innovations, and that this experimentation with
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different approaches “provides a measured approach to identify and analyze
the best solutions to meeting the public’s growing legal needs.” Indeed, as
part of IAALS’ Unlocking Legal Regulation project, IAALS is partnering with
the state of Utah to create, implement, and evaluate a regulatory sandbox,
which will provide invaluable data as to how states may allow individuals other
than lawyers to provide certain legal services while also protecting
consumers.
To further the conversation on regulatory reform, IAALS and the University of
Denver Sturm College of Law will co-host a series of speakers on the future of
legal services, culminating with panel on April 29 featuring Justices Melissa
Hart of Colorado, Deno Himonas of Utah, and Ann A. Scott Timmer of
Arizona—three states who are, like the resolution references, currently
considering major regulatory reforms. The justices will share the challenges
they’ve witnessed in their respective states’ reform projects, common issues
that have arisen during these efforts, and their own aspirational goals for the
new and distant future.
We hope states will look to the CCJ’s adoption of Resolution 2 as an
indication that regulatory innovation is important, imminent, and, perhaps, one
of the best chances we have at achieving that aspirational goal of justice for
all.
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CONFERENCE OF CHIEF JUSTICES
CONFERENCE OF STATE COURT ADMINISTRATORS
Resolution 2
In Support of Continuing Efforts to Meet Civil Legal Needs

WHEREAS, the COVID-19 pandemic and consequent economic downturn have resulted in
material cuts to state and local court budgets across the country, causing courts to
implement hiring freezes, court closures, reduced hours, and other cost-cutting
measures; and
WHEREAS, between one half and two-thirds of the American population confront at least one
civil justice problem each year, commonly involving basic needs like health, housing,
employment, or money; and if these problems are not resolved effectively, the
consequences can be homelessness, poverty, illness, injury, or the separation of families;
and
WHEREAS, existing research shows that civil justice problems can have a significant and
disproportionate impact on persons of color, their families, neighborhoods, and
communities; and
WHEREAS, in 2015, the Conference of Chief Justices and the Conference of State Court
Administrators adopted Resolution 5, which set the aspirational goal of establishing 100
percent access to effective assistance for essential civil legal needs through a continuum
of meaningful and appropriate services; and
WHEREAS, the Conferences recognized that a continuum of meaningful and appropriate services
includes, but is not limited to, expanded self-help services to litigants, new or modified
court rules and processes that facilitate access, discrete task representation by counsel,
increased pro bono assistance, effective use of technology, increased availability of civil
legal aid services, enhanced language access services, and triage models to match specific
needs to the appropriate levels of service; and
WHEREAS, fourteen states and the District of Columbia have adopted the Justice for All
framework, using its resources and guidance materials in systems-oriented strategic
planning to inform efforts to shape and amplify their COVID-19 responses; and
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WHEREAS, court self-help services facilitate access to justice by helping people understand the
law, navigate their cases, and gain trust and confidence in state courts, by creating more
efficient court operations, and by providing critical information about changes to court
operations and procedures that is especially important to the COVID-19 response; and
WHEREAS, state courts have developed self-help resources and technology innovations to
facilitate access to legal information and procedural information about courts, and have
staffed self-help services with court staff and, increasingly, with court non-lawyer
navigators, who come from outside the courts to provide “one-on-one” assistance, which
can be offered remotely to account for social distancing, to self-represented litigants with
their civil legal problems, as discussed in a recent study by the Georgetown Law Justice
Lab;
NOW, THEREFORE, BE IT RESOLVED, that despite the continuing economic pressures on the state
courts during the COVID-19 pandemic and given the growing numbers of people with
unmet civil legal needs especially in response to the pandemic, the Conference of Chief
Justices and the Conference of State Court Administrators urge their members to develop,
continue, and expand self-help services, and to utilize technology innovations in order to
facilitate access to information and the courts so that all court users receive the help they
need and are treated with dignity; and
BE IT FURTHER RESOLVED that the Conference of Chief Justices and the Conference of State Court
Administrators support and urge the adoption and expansion of court non-lawyer
navigator programs and encourage, where appropriate, collaborations with state
AmeriCorps commissions, state administrators of other Federal pass-through funds (e.g.,
Violence Against Women Act STOP Formula Grant Program and Victims of Crime Act
Victim Assistance Formula Grant Program), other state and private funders, and other civil
justice system partners to support self-help services and court non-lawyer navigator
programs.

Adopted as proposed by the CCJ/COSCA Access and Fairness Committee at the 2021 CCJ
Midyear Meeting on February 9, 2021 and the COSCA General Business Meeting on February
12, 2021.
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Legal services are expensive but states have new ways to lower costs

USA
TODAY

OPINION This piece expresses the views of its author(s), separate from those of this publication.

Legal advice is often unaffordable. Here's
how more people can get help: Kourlis and
Gorsuch
Arizona and Utah are pioneering ways to expand access to legal services, and we hope other
states follow. You shouldn't have to go it alone in court.
Rebecca Love Kourlis and Neil M. Gorsuch Opinion contributors
Published 3:15 a.m. ET Sep. 17, 2020

Sooner or later, almost all of us face a need for legal advice. Maybe we want a will drafted, find
ourselves in a divorce, or disagree with our landlord about a lease. Property disputes, tax
questions, automobile accidents: The list goes on. And it's no secret that, even to accomplish
the simplest task, hiring a lawyer is expensive - too expensive.
As a result, more and more people today find themselves forced to go it alone in court. A

national study in 2015 found that in 76% of civil cases, at least one party was self-represented.
As lawyers and judges, we cannot ignore that the problem is partly of our own making.

Consider two examples. First, lawyers have historically enjoyed the unusual privilege of
regulating themselves, under the authority of state supreme courts. In most states, the
profession has used this privilege to erect rules allowing only lawyers to provide "legal
services" - no matter how basic the job may be. Groups seeking to provide basic legal forms
for little or no cost are sometimes attacked by lawyers who feel their monopoly
threatened. Just imagine if only the surgeon were allowed to diagnose your sore throat.

Arizona and Utah expand access
Second, the profession has generally insulated the legal industry from market
competition. Only lawyers may own or invest in law firms. This restriction on capital
investment reduces the number of market participants, which in turn prevents competition
from reducing costs. At your local superstore you may be able to find tax-preparation services
or an eye doctor, but you will find no help there for even the simplest legal chore. Both of these

https://www.usatoday.com/story/opinion/2020/09/17/lawyers-expensive-competition-innovation-increase-access-gorsuch-column/5817467002/
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longstanding practices protect the entrenched interests of the legal profession at the expense
of the clients we are meant to serve.
Fortunately, some states are now trying to address these problems. Just last month, the
supreme courts of both Utah and Arizona took bold steps to increase access to justice.
Beginning in 2021, Arizona will recognize a new category of trained, non-lawyer legal
professionals who will now be permitted to represent clients in various areas of the law,
including family law, debt collection, and landlord-tenant disputes. In addition, the state will
allow non-lawyers to have an economic interest in law firms. Utah took similar steps as part of
a two-year pilot program.
Joe Kennedy: COVID shows why we need legal aidfor civil cases like evictions

These pioneering efforts to expand access to justice seek to ensure quality representation, too.
In Utah, for example, any entity that wants to offer non-traditional legal services must seek
approval from the state's Office of Legal Services Innovation. In Arizona, all members in the
new category of non-lawyer legal professionals will need to meet education requirements,
testing requirements, and character-and-fitness standards. They will also be subject to the
same ethical rules and discipline process as lawyers. In addition, any firm owned by a nonlawyer will need to go through an application process and comply with a code of conduct.

ABA calls for innovative solutions
Similar experiments in England have yielded promising initial results: greater access to courts,
at lower costs, with higher rates of client satisfaction. Studies there show that clients prefer
specialization over professional status. And that makes sense. Someone seeking legal advice
about taxes would often prefer a tax-law expert with no law degree over a trial lawyer with no
tax experience.

States should get out of the way: Ridiculous licensing rules are holding back people who
want to work
We applaud Utah and Arizona and encourage others to follow suit. And we're not the only
ones doing so. Last November, a committee of the American Bar Association issued a report
calling for reforms along just these lines. While the full ABA ultimately watered down some of
the recommendations of its own committee, the organization still took a step in the right
direction when it directed states to consider innovative approachesto increase access to
justice.
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The rule of law in the United States is the envy of the world. But our system of justice is too
often inaccessible for the ordinary American. Arizona and Utah are seeking solutions to that
problem. We hope other states will soon do the same.

Rebecca Love Kourlis, aformer Colorado Supreme Courtjustice,founded the Institute for the
Advancement of the American Legal System in 2006 and was its executive director until
2019. NeilM. Gorsuch is an associatejustice of the U.S. Supreme Court.
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Who says you need a law degree to practice law?
By Robert Ambrogi
March 13, 2015

Robert Ambrogi is a lawyer and writer in Massachusetts.
Michelle Cummings never went to law school. Her formal college education ended in 1998, with a paralegal
studies degree from Highline Community College in Des Moines, Wash. But this summer, Cummings could
start taking on legal clients who need help filing for divorce or child custody. Like a fully licensed attorney,
she’ll be able to open an office and set her own fees.
Cummings is part of Washington state’s ambitious experiment to revolutionize access to legal services,
particularly among the poor. In the United States, 80 to 90 percent of low-income people with civil legal
problems never receive help from a lawyer. This means that domestic violence victims might file for a
restraining order alone. Couples who want to divorce might do it without counsel. In some states, parents
who have lost custody of their children might fight that decision without any guidance.
Columbia law professor Risa Kaufman has called this a “human rights crisis.” And it’s fueled by the sky-high
price of legal help. In 2014, even lawyers with less than three years’ experience billed an average of $255 an
hour (though, of course, rates vary widely). Most younger lawyers, saddled with tens of thousands of dollars
in law school debt, can’t charge more affordable rates. And legal aid offices, meant to fill the gap, are shedding
funding and services at an alarming rate.
Washington state’s answer is a new class of legal professionals called “limited license legal technicians.” They
are the nurse practitioners of the legal world. Rather than earning a pricey law degree, candidates take about
a year of classes at a community college, then a licensing exam. Once they do, they can help clients prepare
court documents and perform legal research, just as lawyers do. “It will save time and heartache,” says Paula
Littlewood, executive director of the Washington State Bar Association. “It’s groundbreaking.”
California, Oregon, Colorado and New Mexico say they may follow Washington’s lead. The program, if it
spreads, could transform how middle- and lower-class Americans use the law.
The government is required to provide counsel in criminal cases. But when it comes to civil suits (everything
from consumer issues to employment, real estate and family law), people are often on their own.
Support journalism.
Get one year for $29
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One 2013 study found that 66 percent of adults had struggled with a “civil justice situation” in the past 18
months. Seventy-eight percent did not seek help from a lawyer. In a 2010 survey of 1,200 trial judges,
respondents said they’d seen a significant uptick in the number of people representing themselves since the
2008 economic recession. When she unveiled the survey results, Carolyn B. Lamm, then president of the
American Bar Association, noted that “this includes not only the poor but the middle class because . . .
middle-class people are unable to spend to retain lawyers.”
In that same survey, 62 percent of judges said the outcomes for people without counsel were worse. “People
end up being buffeted about” the legal system, says David Udell, executive director of the National Center for
Access to Justice. “The consequences can be failure to understand or enforce an order that can prevent
ongoing violence or protect the safety of kids. It can mean losing the right to continue to live in one’s home.”
In theory, legal aid programs should step in once people are priced out of private counsel. But most are
severely strapped for cash. The Legal Services Corporation, which funds 134 providers across the country, saw
Congress cut its budget by $80 million between 2010 and 2013. Over the past couple of years, at least 1,200
legal aid workers, about 1 in 7, have lost their jobs. Some states have fewer than one civil legal aid lawyer per
10,000 residents who fall below the federal poverty line.
Washington state is no different. A 2003 study found that low-income people handled more than 85 percent
of their legal problems without help from an attorney. “We have people come in who relied on a friend who
thought he knew how to fill out paperwork,” Cummings says of the clients she sees at Fiori Law, where she’s a
paralegal. “Then they’d go to court and get creamed. They’ll come to us, and we’ll look at their paperwork and
it’s a disaster.”
The report pointed to people like Ruth, 37, who was unable to afford her mortgage payments after her
divorce. Her bank threatened to foreclose, and then her ex-husband hired a private attorney and sued for fulltime custody rights of their son. Ruth couldn’t afford a lawyer and had to navigate the system herself, which
slowed the case and brought intense extra stress during a difficult time.
Or Debra, 47, a domestic violence survivor facing cancer surgery. A legal adviser could have helped her avoid
foreclosure on her home and ensure that the government paid for her medical treatment.
The Supreme Court of Washington state studied the issue and, in 2012, adopted a rule that allowed licensed
non-lawyers to practice law in some limited ways. The court then appointed a 13-person Limited License
Legal Technician Board to figure out what these LLLTs would need to know and how they should be chosen.
Working with a handful of state law schools, the board put together a list of requirements: Candidates would
need to learn civil procedure, legal research, contracts and advanced family law. Twenty-nine community and
technical colleges signed on to offer the necessary courses. The first class of 15 candidates matriculated in the
winter of 2014.
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All told, the program costs about $10,000 — far less than the average public-school law degree, which is
$50,000. Finally, they apprentice under a lawyer for 3,000 hours before they hang their shingles. “They’re
highly trained in a specific field of law,” says Steve Crossland, who chairs the LLLT board. “In some ways, it’s
more intensive training than what a lawyer gets.”
There are some limits. Washington’s LLLTs will be restricted to family-law issues, though administrators may
eventually expand the program’s purview. And they can’t represent clients in court.
So far, the program has mostly attracted paralegals. The appeal, Cummings says, is the autonomy. “Paralegals
tend to multitask,” she says. “I’ll get to finally sit down at my desk, focus on the client and do the job they are
paying me to do.”
Not everyone is so excited.
The Washington State Bar Association opposed the LLLT proposal right up until its approval by the Supreme
Court. It argued that the rigorous training lawyers receive is essential to competently handling legal matters
and protecting clients’ best interests. “All we’re providing is access to injustice, because the class of
individuals described is not going to have the competency to actually do for the poor what needs to be done,”
Ruth Laura Edlund, former chair of the state bar’s Family Law Section, said at a forum on the idea. “Just
because you’re poor doesn’t mean your legal problems are simple.”
These concerns, though, ignore the basic economics of practicing law. “Many clients can’t afford what lawyers
need to recoup to service their debt load,” says Elie Mystal, an editor of the legal news Web site Above the
Law. “And so we have this weird situation where we both have too many lawyers and underserving of clients.”
Since an LLLT license is so much more affordable than a bar accreditation, candidates say they’ll charge
considerably less than lawyers do, Crossland says.
Some Washington state lawyers also complained that the program would tighten an already tough job market.
Only 84.5 percent of recent law school grads are employed. But LLLTs won’t replace lawyers, who will still be
needed when a client goes to court or confronts a particularly challenging legal issue. Down the line, the
program might even discourage some people from going to law school in the first place, reducing the glut of
law grads competing for a limited number of positions. “You’ve got a class of people who want to increase
their earning potential through doing low-level legal work, but they don’t want to invest three years and
$150,000 in debt,” Mystal says. “This seems like a great option.”
Of course, Washington’s LLLT program won’t completely solve the access-to-justice crisis. But it’s part of a
broader movement to lower the cost of legal services. Companies like LegalZoom and Rocket Lawyer, which
started out providing affordable, do-it-yourself legal forms for everything from starting a business to
completing a will are thriving. They are beginning to expand the services they offer, ranging all the way to
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direct advice from a lawyer. LegalZoom had served some 2 million customers as of 2012, according to
Securities and Exchange Commission filings
Meanwhile, there is increasing support for state bars to follow Britain’s lead and lift their bans on non-lawyer
ownership of law practices. This would free corporations to deliver legal services on a broader scale and at
more affordable prices. One day, customers could go to stores like Walmart to consult an attorney.
Even the public face of the legal profession, the 400,000-member American Bar Association, is beginning to
acknowledge that the crisis is too big for lawyers to solve alone. In a January 2014 report, an ABA task force
on the future of legal education called on states to license “persons other than holders of a JD to deliver
limited legal services.” Among the panel’s 28 members were two key organizers of Washington’s program.
“We need to take a leaf from the medical profession, which has long recognized that people with health
problems can be helped by a range of assistance providers with far less training than licensed physicians,”
New York Court of Appeals Chief Judge Jonathan Lippman said in his 2014 state of the judiciary report. “We
all accept that. Why not the same in the law?”
ambrogi@gmail.com
Read more from Outlook and follow our updates on Facebook and Twitter.
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LLLTs, what are they? Where are they? How many of them are there? An LLLT is a limited licensed legal technician; they are not an attorney, but are
licensed to practice law in a limited capacity. Washington was the first state to adopt the LLLT model and remains the only state to grant any limited
licenses to legal technicians. In early 2015, Washington granted licenses to seven LLLTs (grandfathered in, having at least 10 years of practice). In
the fall of 2015, 15 more applicants sat for the LLLT exam in Washington with 10 applicants passing the exam.1 There are likely no more than 22
LLLTs (or the equivalent) in the country, all of them in the state of Washington.2
Why did Washington mess with what wasn’t working and create LLLTs?3 In 2001, the Washington State Supreme Court created a Task Force on Civil
Equal Justice Funding to assess the civil legal needs of low-income individuals and to recommend ways the state might help to meet those needs.
The task force conducted The Civil Legal Needs Study (study),4 which examined the best practices identified in both a national study published by
the American Bar Association in 19995 and Oregon’s 2000 “Assessment of Legal Needs.”6 The task force commissioned a field survey of in-depth
interviews and a telephone survey of randomly chosen households. The study results indicated that civil legal needs in low-income populations were
not being adequately met. One of the major reasons given by the study participants for not seeking legal assistance was the lack of affordable legal
services. The study reports that this lack of affordable services led to the creation of a secondary market of unregulated, untrained and unsupervised
legal practitioners.
In its June 2012 order, the court explained its rationale for adopting APR 28:
The practice of law is a professional calling that requires competence, experience, ac-countability and oversight. [Limited] License Legal
Technicians are not lawyers. They are prohibited from engaging in most activities that lawyers have been trained to provide. They are, under the
rule adopted today, authorized to engage in very discrete, limited scope and limited function activities. Many individuals will need far more help
than the limited scope of law related activities that a limited license legal technician will be able to offer. These people must still seek help from
an attorney. But there are people who need only limited levels of assistance that can be provided by non-lawyers trained and within the
framework of the regulatory system developed by the Practice of Law Board. This assistance should be available and affordable. Our system of
justice requires it.7
Who is qualified to become a Washington LLLT? To become a limited license legal technician, candidates must:
Obtain an associate’s degree or higher;
Complete 45 credit hours of core curriculum through an American Bar Association-approved legal program;
Complete applicable practice area courses (e.g. family law) offered through the University of Washington School of Law;
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Complete 3,000 hours of paralegal experience involving substantive legal work in any practice area under the supervision of a lawyer; and
Take and pass the Legal Technician Exam.8
These qualifications are considerable, even described as “onerous” by Tulsa Business and Legal News correspondent Ralph Schaefer.9
What rules must LLLTs follow? On Jan. 8, 2015, the Washington State Supreme Court adopted the Limited License Legal Technician Rules of
Professional Conduct (LLLT RPC), which became effective Feb. 3, 2015. Many of the LLLT RPC were adopted from the RPC regulating attorneys,
either applying analogously or as modified to reflect the limits on LLLT’s practice. The preamble to the LLLT RPC begins with:
An LLLT is authorized to provide limited legal services that lie within the scope of the practice that the LLLT is licensed to undertake. Within that
scope, an LLLT is a member of the legal profession, is a representative of clients, and has a special responsibility for the quality of justice.
Comments to the preamble include:
The Rules of Professional Conduct for LLLTs are modeled on Washington’s Rules of Professional Conduct for lawyers (lawyer RPC). The
structure of these Rules, like the Lawyer RPC, generally parallels the structure of the American Bar Association’s Model Rules of Professional
Conduct.
Examples of modified RPC include:
LLLT RPC 1.13, which is inapplicable to LLLTs as the authorized scope of an LLLT practice does not currently “contemplate representation of
an organization.”
Lawyer RPC 1.15A(a) contemplates that lawyers may act as escrow agents for the closing of a purchase and sale of real estate or personal
property, a practice area that is not contemplated by APR 28. Accordingly, there is no counterpart in this LLLT RPC to lawyer RPC 1.15A(a)(2).
Lawyer RPC 2.3 pertains to a lawyer providing an evaluation of a matter affecting a client for the use of someone other than the client. Unlike
lawyers, LLLTs are not authorized to communicate the client’s position to third parties. Drafting an opinion letter for the purposes of its use with
a third party is the same as communicating the client’s position to a third party and is prohibited by APR 28(H)(6).10
Every LLLT is required to show proof of ability to respond in damages resulting from his or her acts or omissions in the performance of services
permitted under APR 28 by submitting 1) an individual professional liability insurance policy in the amount of at least $100,000 per claim and a
$300,000 annual aggregate limit; 2) a professional liability insurance policy of the employer or the parent company of the employer who has agreed to
provide coverage for the LLLT’s ability to respond in damages in the amount of at least $100,000 per claim and a $300,000 annual aggregate limit; or
3) proof of indemnification by the LLLT’s government employer.11
A Washington LLLT is subject to the same rules of professional conduct as an attorney, with the exception of those modified to reflect the limited
nature of the license. LLLTs are required to contract with their clients and specifically state the limits of the work that can be done. LLLTs are also
required to submit proof of financial responsibility. Subject to these strict qualifications and rules, what may an LLLT do for a client? Under current
Washington State Supreme Court authorization, legal technicians may advise clients in only one area of practice — family law. LLLTs can, in working
with clients on family law matters:
Obtain relevant facts and explain the relevancy of such information to the client;
Inform the client of applicable procedures, including deadlines, documents which must be filed and the anticipated course of the legal
proceeding;
Inform the client of applicable procedures for proper service of process and filing of legal documents;
Provide the client with self-help materials prepared by a Washington lawyer or approved by the board that contain information about relevant
legal requirements, case law basis for the client’s claim and venue and jurisdiction requirements;
Review documents or exhibits that the client has received from the opposing party and explain them to the client;
Select, complete, file and effect service of forms that have been approved by the state of Washington, either through a governmental agency or
by the Administrative Office of the Courts or the content of which is specified by statute, federal forms, forms prepared by a Washington lawyer
or forms approved by the board and advise the client of the significance of the selected forms to the client’s case;
Perform legal research;
Draft legal letters and documents beyond what is permitted in paragraph six (see two bullet points above), if the work is reviewed and approved
by a Washington lawyer;
Advise a client as to other documents that may be necessary to the client’s case and explain how such additional documents or pleadings may
affect the client’s case; and
Assist the client in obtaining necessary documents or records, such as birth, death or marriage certificates.12
The short list of work that an LLLT can perform for a client must arise under specified conditions. First, an LLLT must have a principal place of
business, with a physical address for the acceptance of service of process, within the state of Washington. The services authorized shall not be
delegated to a nonlicensed person. A contract must be the first step to an LLLT-client relationship. The contract must specifically explain the services
to be performed, the fact that the LLLT is not a lawyer and may only provide limited services, a clear statement about the LLLT’s responsibility to
protect the client’s confidentiality and a statement allowing the client to terminate the working relationship at any time, entitling the client to a full
refund of all unearned fees shall not initiate or respond to an appeal to an appellate court.13
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LLLTs have an affirmative duty to inform clients when issues arise that are beyond the limited scope of the LLLT’s practice and to inform the client in
writing that:
The issue may exist, describing in general terms the nature of the issue;
The LLLT is not authorized to advise or assist on this issue;
The failure to obtain a lawyer’s advice could be adverse to the client’s interests; and
The client should consult with a lawyer to obtain appropriate advice and documents necessary to protect the client’s interests.14
In addition to these limitations on a LLLT’s practice, there are several applicable prohibitions. LLLTs may not:
Make any statement that the limited licensed legal technician can or will obtain special favors from, or has special influence, with any court or
governmental agency;
Retain any fees or costs for services not performed;
Refuse to return documents supplied by, prepared by or paid for by the client upon the request of the client. These documents must be
returned upon request even if there is a fee dispute between the limited licensed legal technician and the client;
Represent or advertise, in connection with the provision of services, other legal titles or credentials that could cause a client to believe the
limited licensed legal technician possesses professional legal skills beyond those authorized by the license held by the limited licensed legal
technician;
Represent a client in court proceedings, formal administrative adjudicative proceedings or other formal dispute resolution processes unless
permitted by GR 24;
Negotiate the client’s legal rights or responsibilities, communicate with another person the client’s position or convey to the client the position of
another party unless permitted by GR 24(b);
Provide services to a client in connection with a legal matter in another state unless permitted by the laws of that state to perform such services
for the client; and
Represent or otherwise provide legal or law-related services to a client, except as permitted by law, this rule or associated rules and
regulations.15
These general parameters of an LLLT’s practice are restricted further still as the only practice area authorized by the LLLT RPC is a very limited
practice in family law or domestic relations.16 Of course LLLTs cannot represent more than one party in any domestic relations matter, but LLLTs are
also prohibited from providing legal services in de facto parentage or nonparental custody actions, and where 25 U.S.C. Chapter 21, the Indian Child
Welfare Act or RCW 13.38, the Washington State Indian Child Welfare Act, applies to the matter. Also, LLLTs cannot advise or assist clients
regarding:
Division of owned real estate, formal business entities or retirement assets that require a supplemental order to di-vide and award, which includes division of all defined benefit plans and defined contribution plans;
Bankruptcy, including obtaining a stay from bankruptcy;
Disposition of debt and assets if one party is in bankruptcy or files a bankruptcy during the pendency of the proceeding unless a) the LLLT’s
client has retained a lawyer to represent them in the bankruptcy, b) the client has consulted with a lawyer and the lawyer has provided written
instructions for the LLLT as to whether and how to proceed regarding the division of debts and assets in the domestic relations proceeding or
c) the bankruptcy has been discharged;
Anti-harassment orders, criminal no contact orders, anti-stalking orders and sexual assault protection orders in domestic violence actions;
Jointly acquired committed intimate relationship property issues in committed intimate domestic relationship actions;
Major parenting plan modifications unless the terms were agreed to by the parties before the onset of the representation by the LLLT;
The determination of Uniform Child Custody Jurisdiction and Enforcement Act issues under RCW 26.27 or Uniform Interstate Family Support
Act issues under RCW 26.21(A) unless and until jurisdiction has been resolved;
Objections to relocation petitions, responses to objections to relocation petitions or temporary orders in relocation actions; and
Final revised parenting plans in relocation actions except in the event of default or where the terms have been agreed to by the parties.17
LLLTs are also expressly prohibited from appearing or participating in the taking of a deposition or initiating or responding to an appeal to an appellate
court.18
Now that nonattorneys may, in a very limited way and subject to strict regulation, provide legal services in Washington, the market there will change to
reflect new relationships among service providers and their clients. In April of this year, the WA RPC were amended to clarify the limits upon business
relationships between an attorney and an LLLT. Under Washington’s Rule 5.9,19 a lawyer may:
Share fees with an LLLT who is in the same firm as the lawyer;
Form a partnership with an LLLT where the activities of the partnership consist of the practice of law; or
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Practice with, or in the form of, a professional corporation, association or other business structure authorized to practice law for a profit in which
an LLLT owns an interest or serves as a corporate director or officer or occupies a position of similar responsibility.
A lawyer and an LLLT may practice in a jointly owned firm or other business structure authorized by paragraph (a) of Rule 5.9 only if:
LLLTs do not direct or regulate any lawyer’s professional judgment in rendering legal services;
LLLTs have no direct supervisory authority over any lawyer;
LLLTs do not possess a majority ownership interest or exercise controlling managerial authority in the firm; and
Lawyers with managerial authority in the firm expressly undertake responsibility for the conduct of LLLT partners or owners to the same extent
they are responsible for the conduct of lawyers in the firm under Rule 5.1.20
Is the Washington LLLT experiment a glimpse of things to come? The winds of change are stirring. Perhaps allowing nonlawyers to provide limited
legal services will help the profession, as well as the public we serve.21 This is an intermediate step to, or one of many changes in lieu of,
deregulation of the profession.22 In the spring of this year, the ABA published an ostensible position paper discussing the pros and cons of the
alternative business structures for law firms, including empirical data from jurisdictions who have adopted the ABA Model Rules of Professional
Conduct. No conclusion was reached, and input from the membership has been sought; however, the ABA acknowledged the Washington LLLT rules
created an ABS for Washington law firms:
Washington State also permits a form of nonlawyer ownership. The Washington Supreme Court recently created the Limited License Legal
Technician (LLLT), the first independent paraprofessional in the United States that is licensed to give legal advice. On March 23, 2015, the
Washington Supreme Court issued a new rule permitting LLLTs to own a minority interest in law firms. As a result, Washington State falls into the
first category of ABS described above, except that ownership by nonlawyers is limited to LLLTs.23
This position paper is consistent with ABA Resolution 105, which creates “model regulatory objectives” for the provision of nontraditional legal
services and states in relevant part:
FURTHER RESOLVED, That the American Bar Association urges that each state’s highest court, and those of each territory and tribe, be guided
by the ABA Model Regulatory Objectives for the Provision of Legal Services when they assess the court’s existing regulatory framework and any
other regulations they may choose to develop concerning non-traditional legal service providers.
FURTHER RESOLVED, That nothing contained in this Resolution abrogates in any manner existing ABA policy prohibiting non lawyer ownership
of law firms or the core values adopted 30 by the House of Delegates.24
Would Oklahoma ever consider the LLLT model?25 I submit that we should at least study the possibility. There is much work to be done in improving
the access to justice for Oklahomans. Oklahoma ranked 50th in the composite index set forth in the 2014 Justice Index compiled by National Center
for Access to Justice (NCAJ).26 The NCAJ is a project of the Cardozo School of Law. The NCAJ index is “a snapshot of the degree to which certain
selected best practices for ensuring access to the civil and criminal justice systems have been adopted across the country.”27It also “shows the
number of these attorneys for every 10,000 people in poverty in each state” as well as “the number of all attorneys per 10,000 people (not in poverty)
in each state.”28
According to the NCAJ index, Oklahoma has 0.73 attorneys for every 10,000 people living in poverty and 35.28 attorneys per 10,000 people. As to
the number of attorneys for every 10,000 people living in poverty, more than 30 states are better situated than Oklahoma.29 The NCAJ reports more
than 80 percent of the litigants in the courts of the various states appear pro se “in matters as important as evictions, mortgage foreclosures, child
custody and child support proceedings, and debt collection cases.”30 This appears to indicate that a paucity of legal representation for poor persons
is a national problem, and that we in Oklahoma have yet to rise to the average, and yet inadequate, response to the need.
It is evident there are unmet legal needs for economically disadvantaged Oklahomans.31 Where a market need requires specialized training, those
who fill in the gaps “often can harm vulnerable consumer populations.” In the afore-quoted article, titled “The Washington State Limited License Legal
Technician Practice Rule: A National First in Access to Justice,” Brooks Holland an associate professor of law at Gonzaga University School of Law,
cites a letter from Washington Practice of Law Board to Washington State Supreme Court, at page 2 (Oct. 27, 2010) (on file with said author), which
she describes as “explaining that a ‘thriving market for non-attorney legal services . . . operates in Washington — with little to no oversight.’”
When a legal crisis arises, [persons in need] either must try to handle it themselves, without any understanding of the legal framework involved,
or turn to unregulated “paralegals” or others offering their services. Increasingly, people of limited means are being victimized by unscrupulous
individuals providing ineffective and sometimes unethical services to the desperate. These individuals claim to have the expertise to provide
legal assistance, at a price. Although this situation has proliferated in several areas of practice, it seems most rampant with regard to family law
and . . . with unlicensed “notario” services.32
Analogs exist in Oklahoma as evidenced by such websites as:
myoklahomadivorce.com (http://myoklahomadivorce.com);
paylessdivorceok.com (http://paylessdivorceok.com); and
oklahomadivorceform.com (http://oklahomadivorceform.com).
These websites indicate that the services advertised are not legal services, and that documents provided and/or completed are for use by pro se
litigants. I make no representation regarding the scruples of these service providers or the efficacy of their work. These are empirical questions which
are beyond the scope of this article.
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It is clear there are people in Oklahoma who need only limited levels of assistance, and that these needs are falling through the gaps in our system of
justice. While the Oklahoma Rules of Professional Conduct allow for limited scope representation,33 the flexibility afforded to Oklahoma attorneys
has not eliminated the market served by unregulated service providers. In the fall of 2016, Oklahoma, with the leadership of the Oklahoma Supreme
Court’s Access to Justice Commission and the Oklahoma Bar Association, participated in the launch of the ABA’s national pro bono website.
Oklahoma Free Legal Answers (OFLA) will permit citizens with limited income to submit questions to lawyers who have volunteered their
time.34 Even with online access to free legal advice, there will likely remain significant unmet legal needs which exceed the limited scope of the
OFLA, a problem which may soon be exacerbated by drastic budget cuts to Legal Services Corporation. Reduced-fee and pro bono services
providing representation to Oklahomans in need may soon feel the pain associated with proposed drastic budgets cuts to Legal Services
Corporation.35 Perhaps these shortcomings can be addressed in part by nonlawyers trained and within the framework of the existing regulatory
system.
When considering further nonlawyer representation such as the LLLT model, we should seek answers to the previously alluded to empirical
questions, such as: To what extent, and in what settings, are nonlawyer representatives effective? Under what circumstances would nonlawyer
representation create more harm than good? In what instances can the legal needs of citizens be successfully identified and met by the parties
themselves, with or without the limited assistance of legal professionals?36
If the data indicates that nonlawyer representation has been effective thus far, why wouldn’t we consider LLLTs as one means of improving access to
justice? If this form of assistance, properly regulated, is both effective and affordable, shouldn’t we study it as one of many tools? In our efforts to
improve the access our fellow Oklahomans have to their system of justice, shouldn’t we examine any and all options which are elsewhere
successful?37 To paraphrase the Washington Supreme Court in its order creating the first LLLT rules in the country, there are many Oklahomans who
need only limited levels of assistance. It may well be that affordable assistance can be provided by trained nonlawyers within the framework of the
existing regulatory system. Our system of justice and our duty to our fellow citizens requires that we leave nothing on the conference table.
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(http://www.wsba.org/~/media/Files/Licensing_Lawyer%20Conduct/LLLT/20120615%20SCt%20Order%20%20Legal%20Technician%20Rule.ashx and
www.wsba.org/Licensing-and-Lawyer-Conduct/Limited-Licenses/Legal-Technicians/Legal-Technician-FAQs).
12. See WA APR 28(F).
13. See WA APR 28(F).
14. See WA APR 28(A).
15. See WA APR 28(H).
16. See WA APR 28 Regulation 2(B).
17. See WA APR 28 Regulation 2(B)(3).
18. Id.
19. See www.courts.wa.gov/court_rules/?fa=court_rules.list& group= ga&set=RPC (http://www.courts.wa.gov/court_rules/?fa=court_rules.list& group= ga&set=RPC).
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20. See Rule 5.9 of Washington State Court Rules: Rules of Professional Conduct.
21. See “News Analysis: Allowing Non-Lawyers to Provide Legal Services Could Help Profession” by Erin Arvelund, June 7, 2016 at:
legalexecutiveinstitute.com/allowing-non-lawyers-provide-legal-services/ (http://legalexecutiveinstitute.com/allowing-non-lawyers-provide-legal-services/)
22. See “Should the US Eliminate Entry Barriers to the Practice of Law? Perspectives Shaped by Industry Deregulation,” by Clifford Winston and Quentin Karpilow,
106(5) American Economic Review 171, (Oct. 1, 2016). I remain unconvinced by the arguments in favor of deregulation of the practice of law. The analogizing to various
industries, not only oversimplifies the consequences of those regulatory changes, but also relies upon the unwarranted assumption that legal services are, for the purposes of
economic analysis, a service like any other. Dick the Butcher said, “The first thing we do, let’s kill all the lawyers.” See Henry VI, Part II, act IV, Scene II, Line 73. The
administration of justice is an anathema to tyranny. The rebel Jack Cade didn’t dismiss the suggestion as demoralizing or disheartening, but embraces the notion when he
replies “Nay, that I mean to do.”
23. See src.bna.com/eeX (http://src.bna.com/eeX). See also “ABA House Approves Model Regulatory Objectives for Nontraditional Legal Services” by Lorelei Laird, ABA
Journal, Feb. 8, 2016, www.abajournal.com/news/article/house_approves_proposed_model_regulatory_objectives_for_non
(http://www.abajournal.com/news/article/house_approves_proposed_model_regulatory_objectives_for_non traditional_lega)
traditional_lega.
24. See ABA Resolution 105, Adopted ty the House of Delegates on Feb. 8, 2016 (newly adopted language underlined),
www.abajournal.com/files/2016_hod_midyear_105.authcheckdam.pdf (http://www.abajournal.com/files/2016_hod_midyear_105.authcheckdam.pdf).
25. Closing comments are taken from “Access to Justice — There is Much Work to Be Done” by Michael Speck, 86 Oklahoma Bar Journal 400 (Feb. 14, 2015).
26. See www.justiceindex.org/findings/ (http://www.justiceindex.org/findings/).
27. See www.justiceindex.org/findings/#sthash.d862tcA8.dpuf (http://www.justiceindex.org/findings/#sthash.d862tcA8.dpuf).
28. See www.justiceindex.org/methodology/#sthash.TVx81BkZ.dpuf (http://www.justiceindex.org/methodology/#sthash.TVx81BkZ.dpuf).
29. See www.justiceindex.org/findings/attorney-access/ (http://www.justiceindex.org/findings/attorney-access/).
30. See www.justiceindex.org/findings/self-represented-litigants/ #sthash.rlJhzx82.dpuf (http://www.justiceindex.org/findings/self-represented-litigants/ #sthash.rlJhzx82.dpuf).
31. In 2016, the Oklahoma Supreme Court’s Access to Justice Commission commissioned a legal needs study to be conducted by Legal Aid Services of Oklahoma, with
funding provided by the American Bar Association, and with the assistance of faculty from OSU. That study will better define the nature and extent of these unmet legal needs
in Oklahoma.
32. See “The Washington State Limited License Legal Technician Practice Rule: A National First in Access to Justice,” by Brooks Holland, 82 MISS. L.J. SUPRA 75, 90
(2013), mississippilawjournal.org/wp-content/uploads/2013/02/3_Holland_Final.pdf (http://mississippilawjournal.org/wp-content/uploads/2013/02/3_Holland_Final.pdf).
33. See Rule 1.2 Comments 5-8.
34. See oklahoma.freelegalanswers.org/ and Michael Speck, “Free Legal Answers in Oklahoma,” September 2016.
35. Legal Aid Services of Oklahoma Inc. and Oklahoma Indian Legal Services have received over $5 million a year in basic field funding from Legal Services Corporation
since 2013, including $5,096,816 in 2016. See www.lsc.gov/state-profile?st=OK&Printable=True (http://www.lsc.gov/state-profile?st=OK&Printable=True). See also reports
indicating that the current administration is “eyeing the elimination of LSC as part of the 2017 Federal Budget.” www.njlawjournal.com/id=1202777693184/Legal-ServicesWorried-That-Trump-Will-Take-Ax-to-Agency (http://www.njlawjournal.com/id=1202777693184/Legal-Services-Worried-That-Trump-Will-Take-Ax-to-Agency).
36. Professor Anna Carpenter of the TU School Of Law’s Lobeck Taylor Family Advocacy Clinic is a co-author of forthcoming articles which will discuss these and other
empirical questions.
37. In its report and recommendations published Nov. 18, 2015, the Utah Supreme Court Task Force to Examine Limited Legal Licensing summarizes the characteristics of
limited licensing in Arizona (Document Preparers), California (LLLTs or analog to same under consideration), Colorado (LLLTs or analog to same under consideration), Florida
(Legal Document Preparers), Louisiana (Notary Publics), Nevada (Document Preparers), Oregon (LLLTs or analog to same under consideration), and Washington (discussed
at length herein) and mentions preliminary efforts in Connecticut and
Massachusetts. See www.utcourts.gov/committees/limited_legal/Supreme%20Court%20Task%20Force%20to%20Examine%20Limited%20Legal%20Licensing.pdf
(http://www.utcourts.gov/committees/limited_legal/Supreme%20Court%20Task%20Force%20to%20Examine%20Limited%20Legal%20Licensing.pdf). Court navigators,
nonattorney representatives before state and federal administrative agencies and other nonattorney representatives are not addressed herein, or the Utah Report.
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Proposals for addressing the commonplace civil legal
needs of low- and moderate-income persons by
authorizing limited practice by licensed nonlawyer
paraprofessionals have been gaining acceptance. Unlike
paralegals, such paraprofessionals provide services
without supervision by an attorney. Two state supreme
courts have embraced the licensed legal technician
concept, and other jurisdictions are closely studying it.

Patrick McGlone

Given the high percentage of self-represented parties in
courtrooms around the country, some advocates believe
regulated legal paraprofessionals charging lower fees can
help narrow the access-to-justice gap. That may one day
be the case, but the paraprofessional model and its
efficacy in addressing that gap remain unproven.

Washington state pioneered the limited license model. In
2013, after years of study, the Washington State Supreme
Court adopted Admission and Practice Rule 28 (https://www.courts.wa.gov/court_rules/?
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fa=court_rules.display&group=ga&set=APR&ruleid=gaapr28),

technicians

which authorized nonlawyer limited license legal

to
perform specific legal services in the area of domestic relations. LLLTs are subject to stringent
requirements, which include obtaining an associate’s degree or higher and completing additional
specified coursework; performing 3,000 hours of paralegal work; passing three law and ethics
exams as well as a character and fitness review; and, after licensing, satisfying financial
responsibility, continuing legal education and malpractice insurance requirements. LLLTs are
subject to rules of professional conduct and a disciplinary process similar to those that apply to
lawyers. The board that oversees the LLLT program is now considering expanding the subject
matter areas in which paraprofessionals may practice to include consumer debt law.
(https://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the)

Following Washington’s lead, the Utah Supreme Court adopted a recommendation
(https://www.abajournal.com/news/article/utah_supreme_court_backs_limited_practitioner_paralegals) in 2015 to authorize
licensed paralegal practitioners to assist clients in family law, eviction, and consumer debt
matters. Newly promulgated rules that will govern LPPs will become effective Nov. 1, and the
rules generally track Washington state’s template, with education, fitness, examination and CLE
requirements, and regulation under a disciplinary code. Licensing of the first LPPs is expected to
occur next year
(https://www.abajournal.com/news/article/first_paralegal_practitioners_in_utah_are_expected_to_be_licensed_in_2019).
Oregon is the most recent jurisdiction (https://www.abajournal.com/news/article/legal_technicians_belong_in_court)
to move toward this model. In a June 2017 report, the Oregon State Bar’s Futures Task Force
recommended the “licensure of paraprofessionals who would be authorized to provide limited
legal services, without attorney supervision, to self-represented litigants in (1) family law and (2)
landlord-tenant proceedings.” The report also proposes eligibility, education, and disciplinary
standards that follow the contours of the Washington and Utah examples. The OSB has created
an implementation committee charged with developing a specific paraprofessional proposal.
The scope of permissible work for limited license paraprofessionals differs under these various
models. It generally includes assistance to clients in understanding legal proceedings and
completing court forms and other form documents, but does not include appearing for a client
in court or at depositions, or taking on complex matters. LLLTs in Washington currently may
not represent a client in mediated negotiations, but they may do so in Utah.
A primary impetus for this move toward a new tier of licensed paraprofessionals is the
recognition that the civil legal needs of self-represented litigants remain vastly underserved
despite lawyers’ commitment to pro bono work and the efforts of legal aid organizations. This
access-to-justice disparity has prompted bars and court systems to promote other forms of
nonlawyer assistance to pro se parties, including courthouse navigators and facilitators (Arizona,
New York, California, and Washington), and legal document preparers (Arizona, California, and
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Nevada). In a 2016 report

(https://www.americanbar.org/content/dam/aba/images/abanews/2016FLSReport_FNL_WEB.pdf),

the ABA’s Commission
on the Future of Legal Services encouraged states to examine all forms of “judicially-authorizedand-regulated legal service providers” to help address the problem of unmet legal needs.
It is too soon to judge definitively the effectiveness and
sustainability of the licensed legal paraprofessional
structure. However, cautionary notes permeate a
March 2017 study
(http://www.americanbarfoundation.org/uploads/cms/documents/preliminar

More essays on fair courts

y_evaluation_of_the_washington_state_limited_license_legal_technician_progr

of Washington’s LLLT program by the
National Center for State Courts, with funding from
the American Bar Foundation and Public Welfare
Foundation. The study reported general client satisfaction with LLLTs, growth in the number of
LLLTs, and increased acceptance of the concept by lawyers. But the study noted significant
educational, regulatory and business challenges that may readily arise in other states that adopt
similar programs.
About the series

am_032117.pdf)

Law schools and colleges are hard-pressed to invest in assembling a faculty and developing a
curriculum without confidence that student enrollments will eventually repay the investment.
Similarly, initial regulatory costs to develop licensing, oversight and disciplinary structures will
not be recovered through modest license fees, at least in the early years. The reduced fees
charged by LLLTs may be advantageous for clients, but the NCSC found that “the experience of
licensed LLLTs to date has not been especially encouraging in terms of viable business models
when operating as a pure full-time LLLT practice.” The authors of the NCSC report express
optimism that programs like Washington’s LLLT model can improve access to justice for more
members of the public, but the study results do not provide empirical evidence of a contribution
toward narrowing the access gap.
Some jurisdictions have considered and rejected the licensed paraprofessional model. In October
2017, a working group appointed by Montana’s Access to Justice Commission concluded that
(https://cdn.ymaws.com/www.montanabar.org/resource/collection/5F4544BD-CC77-491D-91C1-39EAA0E445DF/LLLT_report.pdf)

the “LLLT model is not the answer to the challenges Montana litigants and the courts face with
the increased numbers of self-represented litigants.” In addition to citing some of the
conclusions of the NCSC report, the working group noted that LLLTs are not required to assist
self-represented litigants; and that the fees paraprofessionals must charge to sustain a practice
may still be a deterrent for many low and moderate-income persons.
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Other state bar study groups have rejected the paraprofessional or legal technician concept. For
example, in 2016, study committees at both the Illinois State Bar Association
(https://www.isba.org/sites/default/files/committees/Future%20of%20Legal%20Services%20Report.pdf) and Virginia State Bar
(http://www.vsb.org/docs/FINAL_Report_of_the_Study_Committee.pdf) declined to embrace the LLLT model.
Among the concerns raised: The concept’s success is not yet demonstrable, and the competency
of legal paraprofessionals as a general matter is not yet established; there are many
underemployed and unemployed lawyers with whom paraprofessionals will compete; and
existing court-based resources, pro bono efforts, and law school clinic programs should be
expanded instead.
Washington state, Utah and other jurisdictions are to be commended for experimenting with
new models of delivering at least limited legal services by nonlawyers, subject to certain
educational requirements and disciplinary oversight. After a period of refinement and growth,
the licensed legal technician model may mature into a potent solution to the access-to-justice
gap. In some jurisdictions, the model may grow to the point of sustainability and complement
the services available from lawyers, legal aid providers, law school clinics, court-based self-help
resources, navigators and other sources of assistance on civil legal problems. In other states, the
model may not be an effective solution, but given the persistence of the access-to-justice
challenge, we must remain open-minded about this innovative approach.
Patrick McGlone is the senior vice president, general counsel and chief compliance o icer at Ullico Inc., an
insurance and inancial services company in Washington, D.C. He is the immediate-past president of the
District of Columbia Bar. His ABA activities include prior service as a member of the ABA’s Standing
Committee on the American Justice System.
Give us feedback, share a story tip or update, or report an error.
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Limited Practice Legal Professionals: A Look at Three Models
Winter 2018-2019 (Vol. 87, No. 4)
This article originally appeared in The Bar Examiner print edition, Winter 2018-2019 (Vol. 87, No. 4), pp 16-25.

Concerns about access to justice throughout the country have caused some jurisdictions to
explore means by which they can provide the public with affordable and easily accessible legal
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services. In this section, we look at three models, both new and long-standing, developed in
Utah, Washington, and Arizona. As stated by the authors of the following articles:
The alarming number of people navigating the legal system without representation contributes to
the perception that the legal system is stacked against a person who cannot afford an attorney.
The Utah Supreme Court and the Utah State Bar are dedicated to addressing barriers to legal
representation through innovative projects designed to improve access to the courts. One of those
projects is the creation of a new profession: Licensed Paralegal Practitioner.
“We have a duty to ensure that the public can access affordable legal and law related services, and
that they are not left to fall prey to the perils of the unregulated market place.” The intent of the
Limited License Legal Technician rule is to provide well-trained and regulated legal service
providers who can provide legal services to a signi cant segment of the consuming public at a price
that they can afford. (Quoted material from Washington Supreme Court Chief Justice Barbara Madsen in Supreme
Court of Washington Order No. 25700-A-1005, In the Matter of the Adoption of New APR 28—Limited Practice Rule
for Limited License Legal Technicians [June 2012])

In response to ever-increasing caseloads of self-represented litigants struggling to navigate the
court system at all levels, the Arizona Supreme Court established its Certi ed Legal Document
Preparers program. Arizona’s program began for reasons common to courts around the country:
self-represented litigants, unfamiliar with court rules, forms, procedures, and practices, were
guessing their way through what can be a complicated and hurried system.
The Supreme Court of Utah approved nal rules to create and regulate Licensed Paralegal
Practitioners as part of the practice of law effective November 1, 2018—thereby joining
Washington (which adopted its Limited License Legal Technician rule in 2012) in establishing a
license to practice law outside of a traditional law degree in designated practice areas and within
a limited scope of practice. Arizona’s Certi ed Legal Document Preparer program, de ned by
Arizona Supreme Court Rule 31 as a limited form of the practice of law as authorized within the
Certi ed Legal Document Preparer guidelines, was established in 2003. The following articles
describe the development, educational requirements, and authorized scope of practice for these
three limited practice legal professional programs.
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Utah’s Licensed Paralegal Practitioners: Addressing Barriers to
Legal Representation
By Catherine J. Dupont

This article is derived from the author’s article “Licensed Paralegal Practitioners” in the May/June
2018 issue (Vol. 31, No. 3) of the Utah Bar Journal, with permission from the Utah State Bar.

The Utah Supreme Court and the Utah State Bar created the Licensed Paralegal Practitioner
(LPP) profession to address barriers to legal representation evidenced by the growing number
of people navigating the legal system without representation. The idea to create a market-based
solution for the unmet needs of litigants started with a task force created by the Utah Supreme
Court in May 2015 to study the increasing number of citizens requiring legal assistance but
unable to afford it, as well as emerging programs in other states authorizing the provision of
speci c legal assistance in areas currently restricted to licensed lawyers. (This was one of many
approaches to meeting unmet needs in the state; the Supreme Court and the Bar have been
working on several projects in this area—for instance, the recent launch of an online dispute
resolution pilot program in small claims court.) Based upon its study, the Supreme Court Task
Force to Examine Limited Legal Licensing recommended in its November 2015 report that the
Supreme Court create a subset of legal services that could be provided by a licensed paralegal
practitioner in three distinct areas—areas that the Task Force found to have the greatest
demand and the highest concentration of self-representation.
The Task Force’s recommendations were approved by the Supreme Court and then assigned to
the LPP Steering Committee,1 which created working groups to develop educational criteria,
licensing requirements, and rules of professional conduct. The working groups involved various
stakeholders that could help with each group’s speci c task. The LPP Steering Committee’s work
was deliberative and subject to approval by the Utah Supreme Court.
The Task Force developed the rules governing the practice of Licensed Paralegal Practitioners
and recommended them to the Supreme Court. The proposed rules were published to members
of the State Bar and the public for comment, and after considering public comments, the
Supreme Court approved the rules governing Licensed Paralegal Practitioners effective
November 1, 2018. A local university plans to offer classes for LPPs through its continuing
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education program in the spring of 2019, and it is expected that the rst LPPs will be licensed in
the fall of 2019.

What Is the LPP Limited Scope of Practice?
Rule 14-802 (“Authorization to Practice Law”) of the Rules Governing the Utah State Bar creates
an exception to the authorization to practice law for an LPP. The exception permits an LPP to
assist a client only in the practice areas for which the LPP is licensed. The rule limits an LPP’s
possible practice areas to
speci c family-law matters, such as temporary separation, divorce, parentage, cohabitant
abuse, civil stalking, and custody and support;
landlord-tenant matters, such as forcible entry and detainer and unlawful entry and
detainer; and
debt-collection matters in which the dollar amount at issue does not exceed the statutory
limit for small claims cases ($11,000).

Rule 14-802 also enumerates permissible actions for LPPs within the practice areas. Under this
rule, an LPP may
enter into a contractual relationship with a natural person (LPPs cannot represent
corporations);
interview a client to determine the client’s needs and goals;
assist a client with completing forms that are created by a Judicial Council Forms
Committee and then approved by the Judicial Council,2 and obtaining documents to support
those forms (forms can include pleadings);
review documents of another party and explain those documents to a client;
inform, counsel, assist, and advocate for a client in a mediated negotiation;
complete a settlement agreement, sign the form, and serve the written settlement
agreement;
communicate with another party or the party’s representative regarding the relevant forms
and matters; and
explain to a client the court’s order and how it affects the client’s rights and obligations.
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It is important to note that an LPP may not appear in court, may not conduct discovery, and may
not charge contingent fees. LPPs may, however, own their own rms, own a noncontrolling
equity interest in a rm with attorneys, and use the courts’ e- ling systems. Pro hac vice
admissions and reciprocal licensing will not be available, at least for the time being. LPPs will be
required to have trust accounts and will have the obligation to provide pro bono services.

What Is the Required Training for an LPP?
Rule 15-703 (“Quali cations for Licensure as a Licensed Paralegal Practitioner”) of the Rules
Governing Licensed Paralegal Practitioners (RGLPP) establishes the education and training
requirements for an LPP. An LPP applicant must have either
a degree in law from an ABA-accredited law school;
an associate degree in paralegal studies from an accredited school;
a bachelor’s degree in paralegal studies from an accredited school; or
a paralegal certi cate—or 15 hours of paralegal studies from an accredited school—in
addition to a bachelor’s degree in any subject from an accredited school.

In addition to those degree requirements, an LPP applicant is required to
complete 1,500 hours of substantive law-related experience within the three years prior to
the application, which must include
500 hours of substantive law-related experience in family law if the applicant seeks to
be licensed in that area; or
100 hours of substantive law-related experience in debt collection or forcible entry and
detainer if the applicant seeks to be licensed in those areas;
pass a professional ethics examination; and
pass a Licensed Paralegal Practitioner Examination for each practice area in which the
applicant seeks to practice.

However, there is also a provision in RGLPP 15-705 allowing the Bar to waive some of the
minimum education requirements for the limited time of three years from the date the Bar
initially begins to accept LPP licensure applications. These waivers may be granted if an
applicant demonstrates that he or she has completed 7 years of full-time substantive lawrelated experience as a paralegal within the previous 10 years.
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Who Will Administer This New Profession?
LPPs will be of cers of the court and will practice law. Pursuant to authority delegated from the
Utah Supreme Court, the Utah State Bar will administer all aspects of the new profession,
including admissions, license renewal, and compliance with continuing legal education
requirements. Bar assistance programs, such as fee arbitration and Lawyers Helping Lawyers
(Utah’s lawyer assistance program for those facing substance use disorders or mental health
issues), will be available to LPPs.

Are LPPs Subject to Ethical Standards and Discipline?
Yes. The Utah Supreme Court has adopted Licensed Paralegal Practitioner Rules of Professional
Conduct, which provide ethical obligations for LPPs and establish Rules of LPP Discipline and
Disability as well as standards for imposing discipline similar to those that govern attorneys. The
Utah State Bar Of ce of Professional Conduct will investigate and, if necessary, prosecute
complaints against LPPs, and the rules make LPPs subject to potential discipline.

Is There a Market for LPPs?
Yes. Utah undeniably has a need for more accessible legal representation. In 2017, the Utah
State Bar asked a market research rm to interview members of the public about why
individuals do or do not hire lawyers. The results of the survey indicate that people are often
interested in self-representation with some support from a legal practitioner. The limited scope
of legal services provided by an LPP is one viable way to enable this approach. It’s also clear that
there is a strong interest among paralegals in pursuing this licensing option. The Utah Supreme
Court’s LPP Steering Committee sent an inquiry to all licensed paralegals in early 2018 inquiring
about their potential interest in the LPP program, and more than 200 paralegals expressed an
interest in being licensed as an LPP. The majority were interested in establishing an LPP practice
within a law rm, while about a third were interested in starting an independent LPP rm.

What Are the Next Steps?
There is still more work to be done to prepare for the arrival of LPPs in the market. The Court
created a Forms Committee to examine the multitude of forms used in the courts. The Forms
Committee has the herculean task of updating court forms, creating new forms, and eliminating
obsolete forms. This effort will bene t all legal practitioners in the state and is especially
important for LPPs, whose practice is limited to the use of forms approved by the Judicial
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Council. With that in mind, the Forms Committee is focusing rst on updating and developing
forms in the areas of family law, debt collection, and unlawful and forcible entry and detainer.
The Court also requested that its advisory committees for the rules of evidence and civil
procedure prepare amendments to the rules as necessary to incorporate the practice of LPPs.
The Utah Bar is also preparing for the licensing of LPPs by engaging a professional test
development company to create the licensing tests and assisting institutions of higher education
with curriculum development.
Some have asked if the creation of the LPP license is a eld of dreams. If we create it, will they
come? We are convinced that the answer is yes. We believe that the Utah LPP program is a
promising solution to a growing need in our state and that it will ll a gap in the services
available to our citizens.

Notes
1. The LPP Steering Committee’s composition is broad, including judges from the trial and appellate courts,
practitioners in each of the substantive law areas in which an LPP may practice, paralegals,
representatives of colleges and universities with legal studies programs, the dean of the University of
Utah law school, a representative from Brigham Young University Law School, a former state senator, a
consumer protection representative, Utah State Bar staff, and several public members. (Go back)
2. Utah’s Judicial Council is the policy-making body for the judiciary; it has the constitutional authority to
adopt uniform rules for the administration of all court levels. (Go back)

Catherine J. Dupont is Appellate Courts Administrator for the Utah Court of Appeals and
the Utah Supreme Court and staff to the Supreme Court’s Licensed Paralegal Practitioners
Steering Committee.
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Washington’s Limited License Legal Technicians: A Continuing
Evolution
By Stephen R. Crossland

In June 2012, the Washington Supreme Court adopted Admission to Practice Rule 28, Limited
Practice Rule for Limited License Legal Technicians, authorizing a new license to practice law
within a limited scope—a rule that has its philosophical roots in the issues of access to justice
and consumer protection. Washington thus became the rst state to adopt a rule authorizing
limited practice legal professionals to deliver legal services that are authorized and regulated by
the state Supreme Court.1 This article gives an overview of the Limited License Legal
Technicians (LLLT) program, discusses some enhancements made to the program along the way,
and sets forth next steps for the future evolution of the program.

Regulation and Scope of Practice
LLLTs are regulated by the Washington Supreme Court. The Washington State Bar Association
administers the admission and licensing of LLLTs on behalf of the Washington Supreme Court.
Although the license initially met with opposition from lawyers and the Board of Governors, the
governing body of the Washington State Bar Association, in 2016 the Board of Governors made
LLLTs members of the State Bar Association and provided a seat for LLLTs on the Board of
Governors. Several local bars, county bars, and volunteer bar associations have readily admitted
LLLTs to their ranks as well.
LLLTs are currently licensed to assist people in family-law matters, such as divorce and childcustody matters, by consulting with and advising clients, supporting clients in navigating the
legal system, helping them with court scheduling, and completing and ling required court
documents. They are subject to the LLLT Rules of Professional Conduct.

LLLT Licensure Requirements
In order to become licensed as an LLLT, a candidate must ful ll three key requirements:
education, examination, and experience. The education requirements are as follows:
an associate degree or higher in any subject
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the LLLT core curriculum, consisting of 45 credits of legal studies courses that must be
taken at a school with an ABA-approved or LLLT Board–approved paralegal program
the LLLT practice curriculum (currently the Family Law Curriculum), which provides
detailed knowledge of the speci c practice area and for which certain additional
prerequisite courses must be completed

LLLT candidates must pass three examinations for licensure: the Paralegal Core Competency
Exam; the LLLT Practice Area Examination, which tests knowledge of the speci c practice area;
and the LLLT Professional Responsibility Examination, which tests knowledge of LLLT ethics.
The two LLLT exams are administered by the Washington State Bar Association.
The experience requirement for licensure consists of 3,000 hours of substantive law-related
work experience as a paralegal or legal assistant supervised by a lawyer, which must be acquired
no more than three years prior to or 40 months after passing the LLLT Practice Area
Examination.

The Education Program
The education component of the license is taught through both the community colleges and one
local law school. The rst two years of the core classes are taught by instructors at the various
community colleges (the Washington community college system has 32 community and
technical colleges distributed geographically throughout the state), and the practice area classes
are taught through the University of Washington Law School with instructors from the
University of Washington Law School and Gonzaga Law School. The law school practice area
classes are streamed live from the law school two nights a week throughout each quarter.
A bene t of this education model is that LLLTs can become trained and licensed by ful lling all
the educational and other requirements in their own communities. It is our belief that this will
aid in the distribution of LLLTs in all parts of the state, not just in urban areas, helping to bridge
the gap created by lawyers unwilling or unable to practice in rural areas—which in turn will
expand access to justice throughout the state.
Another advantage of the license is that the cost of the education for most LLLTs is less than
$15,000, whereas the cost of law school education in most cases is in excess of $100,000 to
$150,000. The cost of law school is a barrier to allowing young lawyers to deliver legal services
at a price that many of the consuming public can afford in either urban or rural markets.
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Enhancements to the License
We have learned some things along the way and have made some adjustments to the program to
make it more effective. Initially LLLTs could not appear in court, could not negotiate on behalf of
a client, and could not communicate with the representative of an opposing party. The Supreme
Court recently amended APR 28 to authorize LLLTs to perform these actions.
It is our expectation that the LLLT, the client, and the Court will bene t greatly from these
enhancements. Certainly, it will be helpful for a client who is in court with documents that have
been prepared by the LLLT for the LLLT to be present to answer questions the court may have
regarding the documents or process. In addition, it will be helpful to have an experienced LLLT in
the courtroom to give moral support to a client who is encountering the environment for the
rst time.

Current Status, Initiatives, and New Practice Areas
As of the writing of this article, 39 LLLTs have become licensed since the program launched in
January 2014 with the rst series of Family Law classes. Twenty-four of these LLLTs own
independent LLLT rms, 10 work in law rms, 1 jointly owns a rm with an attorney, and 1 works
for a legal service provider and as a courthouse facilitator as well as owning her own rm.
Twenty-eight candidates have completed the practice area curriculum and are preparing for the
licensing exam; a further 21 candidates have applied for the practice area curriculum. Seventytwo examinees have taken the licensing exam since the launch of the program in 2014, with an
overall pass rate of 54%.
The Limited License Legal Technician Board is in the process of encouraging more community
colleges to offer the core classes, which would greatly increase the number of LLLTs in the
program. The Board, in conjunction with the Communication Department of the Washington
State Bar Association, is also in the process of communicating with community colleges and high
schools to expand knowledge of the LLLT program, as well as communicating with the public to
expand knowledge of LLLT services. The Board is also in the process of developing a survey to
gather empirical data to give it guidance for furthering the license.
The Board is considering additional practice areas beyond family law for future consideration by
the Court. In fact, members of the public have asked whether the LLLT license could be applied
to a number of additional practice areas. Presently the Board is considering a practice area
termed “consumer, money, and debt law.” Members of the public have also expressed great
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interest in applying the license to the areas of landlord-tenant law, bankruptcy law, and
immigration law, among others. We have learned that it takes about a year or more to properly
and thoroughly vet a proposed practice area. The process, which was followed for the initial
family-law area when the LLLT program was developed, involves inviting experts in the proposed
practice area to determine the broad scope of services that a lawyer can provide in the practice
area. The next step is to determine how to limit the scope of services to remove areas of practice
that are perilous or extremely complicated. The most important consideration is to determine
whether the proposed limited scope of services will assist in meeting the need for access to
justice in that particular practice area.

The Success of the LLLT Program
The acceptance of the LLLT program by the consuming public in Washington has quite
predictably been enthusiastic, generating much positive feedback from clients about their
experiences with LLLTs helping them navigate the court system and complete documents in
sensitive family-law situations. There has also been great interest in Washington’s LLLT program
outside the state. We have given presentations about the rule in more than 20 states and in
more than half of the Canadian provinces. We are excited that other states are either
considering or in the process of implementing a similar rule. The access to justice problem is
pervasive, and jurisdictions are clearly interested in nding effective ways of meeting the
serious unmet needs of the public by exploring alternative legal delivery methods such as
Washington’s LLLT program.

Note
1. An article by this author about the development, adoption, and implementation of the rule appeared in
the June 2014 issue of the Bar Examiner; see Stephen R. Crossland, “The Evolution of Washington’s
Limited License Legal Technicians,” 83(2) The Bar Examiner (June 2014). (Go back)
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Stephen R. Crossland has served as chair of the Washington State Bar Association’s Limited
License Legal Technician Board since 2012.

Arizona’s Certi ed Legal Document Preparers: A LongStanding Program Ful lling the Needs of Self-Represented
Litigants
By David Byers

In response to ever-increasing caseloads of self-represented litigants struggling to navigate the
court system at all levels, the Arizona Supreme Court established a Certi ed Legal Document
Preparer (CLDP) program in 2003 designed to authorize certi ed individuals and business
entities1 to draft legal documents for self-represented litigants without the supervision of an
attorney. Arizona’s program began for reasons common to courts around the country. Selfrepresented litigants, unfamiliar with court rules, forms, procedures, and practices, were
guessing their way through what can be a complicated and hurried system, often submitting
inadequately prepared or inappropriate documents that were then rejected for a variety of
reasons. While the court system had a long tradition of paralegals and other legal support staff
who were skilled at drafting documents, access to legal support staff was generally limited to
those who could obtain the services of legal counsel. Given the increasing number of selfrepresented litigants and the decreasing use of trained legal professionals, an opportunity arose
for individuals and business entities who could assist people in the document-drafting phase of
their legal matters, greatly improving the chances for timely and ef cient resolution of their
cases.
The CLDP program was established in Arizona’s Code of Judicial Administration, with its
parameters and regulations de ned in § 7-208. The CLDP program is regulated by the Board of
Certi ed Legal Document Preparers, whose members are appointed by the Chief Justice of the
Arizona Supreme Court. The Board grants both certi cation and renewal of certi cation, which
involves background and ngerprint checks with additional background checks every two years;
the Board also has the authority to investigate and prosecute actions and proceedings against
CLDPs.
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What Are the CLDP Eligibility and Certi cation Requirements?
CLDP applicants must demonstrate their quali cations through minimum core competencies,
including education, experience, and a multiple-choice certi cation examination. The
examination includes a test on legal terminology, client communication, data gathering,
document preparation, ethical issues, and professional and administrative responsibilities
pertaining to legal document preparation. The Code of Judicial Administration includes lists of
quali cations to apply for certi cation, including citizenship or legal residency, good moral
character, and related combinations of experience or education. Disbarred attorneys or
applicants denied admission to practice law in Arizona must pass an additional review and
approval process to be certi ed as document preparers.
Successful examinees complete an Initial Certi cation Application, which is presented to the
Board of Certi ed Legal Document Preparers for a decision. Once certi ed, individuals must
complete 10 hours of continuing education each year to maintain their certi cation. This
ensures that CLDPs maintain competence in their eld and are aware of changes in the
profession and in the Arizona judicial system.
Certi cation is granted for two years, with CLDPs having to renew their certi cation before
June 30 of each odd-numbered year. The renewal process includes certifying compliance with
the continuing education requirements, a renewal fee, and any additional information required
by the Certi cation and Licensing Division of the Administrative Of ce of the Arizona Supreme
Court.

What Are CLDPs Authorized to Do?
CLDPs are authorized to draft or complete forms and documents without the supervision of an
attorney throughout Arizona’s courts of limited and general jurisdiction as well as in the
appellate courts. CLDPs may also draft or complete non-litigation documents such as wills,
deeds, and mechanic’s liens. CLDPs are not restricted from preparing any particular type of
document; as a result, although many litigants use CLDP services for small claims cases, eviction
matters, traf c cases, and family court cases, the services are potentially available in criminal,
civil, tax, probate, juvenile, and other matters. CLDPs assist their customers primarily by
preparing court documents, transaction documents, and estate planning documents. A CLDP’s
customers may include business organizations as well as natural persons. The court documents
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that CLDPs are permitted to prepare may include discovery documents to the extent that the
CLDP is not crossing the line into providing legal advice.
CLDPs are authorized to provide general legal information and general factual information
about legal rights, procedures, and options—but may not provide speci c legal advice, opinions,
or recommendations regarding legal rights, remedies, defenses, or strategies. They may not
assist an individual in court, may not negotiate on behalf of an individual, and may not act in a
representative capacity. According to the regulations, a CLDP individual or business entity
preparing a document must identify the CLDP’s name and certi cation number on the face of
each such document.
It is noteworthy that under Arizona’s certi cation system, the work that document preparers
perform is a form of practicing law as de ned by Arizona Supreme Court Rule 31, but it is
authorized and limited within the CLDP guidelines. The primary concern is the protection of the
public; CLDPs assisting self-represented parties must be mindful to provide competent legal
assistance without crossing the line into the unauthorized practice of law, as de ned in the
guidelines. Oversight from the Supreme Court’s Certi cation and Licensing Division provides
for the public’s protection, ensuring that document preparers are promptly providing a quality
service without engaging in the unauthorized practice of law.
While states considering such a program might experience opposition from their state bar
associations in the name of protecting the public and the legal process, the Arizona State Bar
supported the proposal to create the CLDP program after the Administrative Of ce of the
Courts brought the potential document preparers and the State Bar together to discuss the
program, its limits, and its operation. Through open meetings to discuss and design the potential
program, including public comment, Arizona found the public generally, and advocates for lowand middle-income individuals in particular, to be in favor of this limited and regulated
assistance for the self-represented.

Where Is Arizona’s CLDP Program Now?
The CLDP program has seen few changes in its standards or the scope of allowable services
since its inception. As of this writing, there are 686 active CLDP individuals or business entities
serving Arizona’s total population of approximately seven million residents. These CLDPs are
spread throughout the state (and some CLDPs live in other states). Approximately 60% of
Arizona’s population is in central Arizona’s Maricopa County (Phoenix and surrounding cities).
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Another approximately 14% of the population is in southern Arizona’s Pima County (Tucson and
surrounding cities). The residents of Arizona’s 13 more rural counties often have a general lack
of attorneys or few attorneys who practice in the resident’s area of need. A CLDP can help ll
this service gap, particularly when the CLDP can provide its services over the Internet, reducing
or eliminating the resident’s need to travel.
Although there have been complaints against CLDPs for the unauthorized practice of law (UPL),
most of the complaints have been led by lawyers and judges; relatively few UPL complaints are
lodged by consumers of a document preparer’s services. Complaints are submitted on a form
provided by the Supreme Court’s Certi cation and Licensing Division, which triggers an initial
review and, when warranted, further investigation and discipline. While the Certi cation and
Licensing Division has found some instances of CLDPs overstepping the bounds of the services
they are authorized to perform, the majority of CLDPs understand and respect their limitations
as de ned in § 7-208 of the Code of Judicial Administration. Most consumer complaints against
document preparers, on the other hand, are similar to consumer complaints against lawyers:
untimeliness, lack of professionalism, and incompetence.

What’s Next?
The current CLDPs are one option along the spectrum of possible service providers. In addition
to more lawyers offering unbundled or limited-scope representation (in which the lawyer
handles only certain parts of a legal matter rather than handling every task from start to nish,
thereby providing clients with a more affordable option for limited areas of advice and services
they require), CLDPs may have an expanded role to play in offering support services to guide
self-represented parties through the court system. After gaining years of experience, some
CLDPs may have naturally evolved to offer specialized services that could be recognized in the
Code. There may be a role, for instance, for expanded CLDP service in landlord-tenant matters,
small-debt controversies, uncontested divorces, and other de ned and limited situations where
the CLDP is authorized to provide representation and assistance traditionally reserved to
licensed attorneys. Such a model may call for extensive examinations and demonstrations of
competency not currently in place.
A Supreme Court Task Force on the Delivery of Legal Services began considering these
possibilities in January 2019. After conducting open meetings, taking public input, reviewing
what other jurisdictions are doing, and proposing new ideas, the Task Force will present its
ndings and recommendations by October 1, 2019, to the Arizona Judicial Council, the
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decision-making body of the Supreme Court. Wherever the CLDP program goes in the future,
the courts, bar associations, current document preparers, and the public will be able to voice
their needs and vision for an accessible, understandable, and more effective justice system.

Note
1. Business entities (corporations, limited liability companies, partnerships, and sole proprietorships)
certi ed as CLDPs must execute and submit a principal form designating a certi ed individual legal
document preparer as a designated principal for the business entity. This designated principal is
responsible for supervising all CLDPs, CLDP trainees, and staff working for the business. (Go back)

David Byers is the Executive Director of Arizona’s Administrative Of ce of the Courts.

Contact us to request a pdf le of the original article as it appeared in the print edition.
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Like It Or Not, Law May Open Its Doors To
Nonlawyers
By Aebra Coe | September 22, 2019, 8:02 PM EDT

Jayne Reardon, executive director of the Illinois Supreme Court Commission on Professionalism, speaks in May about the
evolving legal landscape at a conference in Chicago. Reardon is among those working to examine how reforming attorney
regulations could improve access to justice.

Illinois is poised to launch an official exploration into opening up the legal profession to nonlawyers,
in what some say could be a "tipping point" for such efforts to increase access to legal help, despite
heated attorney opposition in places like California.

Just how heated is that opposition?
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"A catastrophe waiting to happen" that would "completely destroy the practice of law" and "erode
the quality of legal services." That's what some attorneys have told the California bar task force on
allowing more nonlawyer participation in the state's legal sector. A public comment period on the
proposal is drawing to a close on Monday.
And yet the number of states considering similar reforms continues to grow. Law360 has learned
that the Chicago Bar Foundation and Chicago Bar Association plan to launch a joint task force Oct. 7
to explore how state attorney regulations could be modified to encourage more innovation in the
legal sector and ultimately increase access to justice.

That was the stated goal of California, Utah, Arizona and New Mexico when they made moves, all
within the last year, to open up the legal industry to greater participation from non-traditional
players such as legal technology companies. So far the reforms are in the proposal phase, except in
Utah, where the state Supreme Court voted to pursue changes to its regulatory structure last month.

STATES TAKING ACTION ON
NONLAWYER REFORMS
States across the country are considering changes to attorney
regulations, or have made changes, that would open up the
legal sector to more participation from nonlawyers.

Arizona
Arizona's Supreme Court in 2018 set up a task force to examine
how the state can change attorney regulation to improve access
to justice. In October, the task force is expected to bring a
proposal to the Arizona Judicial Council, including suggested
amendments to the state's attorney ethics rules to allow
lawyers and nonlawyers to join together to form legal service
businesses. The AJC will then make its own recommendation
to the state's Supreme Court.

California
Now that its public comment period has drawn to a close, the
California State Bar task force charged with exploring new
regulatory options will fine-tune its recommendations and
submit them to the bar's board of trustees for a vote early next
year.
The tentative proposed changes include creating exceptions to
restrictions preventing the unauthorized practice of law and
making changes to the state's rules of professional conduct to
allow nonlawyers to engage in financial arrangements with
lawyers.

District of Columbia
In the District of Columbia, nonlawyers are permitted to hold
an ownership interest in law firms, as long as they provide
professional services that assist in the firm's delivery of legal
services and abide by all attorney ethics rules. D.C.'s rules of
professional conduct have permitted such an arrangement
since the 1990s.

Illinois
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The Illinois Supreme Court is considering loosening
regulations on attorneys' ability to pay for recommendations
for their services.
The state high court is also expected to set up a task force in the
next month or two that will look at how additional changes to
attorney ethics regulations can spur innovation in the legal
sector and potentially create greater access to justice.

New Mexico
The New Mexico Supreme Court formed a working group
earlier this year to explore whether to allow limited license
legal technicians to practice in the state. The working group is
expected to produce a final report by Jan. 1.

Utah
Utah's reforms are a little further along. Its Supreme Court
unanimously voted Aug. 30 to move forward with an
experimental "sandbox" in which legal service providers will
propose and execute new business structures and methods of
service delivery that are currently illegal or deemed unethical,
while under the watchful eye of regulators.

Washington
Since 2012, nonlawyer paraprofessionals have been permitted
to provide specific legal help to consumers on family law
matters in the state without the supervision of a lawyer. These
paraprofessionals, called limited license legal technicians, are
trained and complete continuing legal education. They typically
charge less per hour than a lawyer.

STATES TAKING ACTION ON NONLAWYER REFORMS
States across the country are considering changes to attorney regulations, or have made changes, that would open
up the legal sector to more participation from nonlawyers.

Arizona
Arizona's Supreme Court in 2018 set up a task force to examine how the state can change attorney regulation to
improve access to justice. In October, the task force is expected to bring a proposal to the Arizona Judicial Council,
including suggested amendments to the state's attorney ethics rules to allow lawyers and nonlawyers to join together
to form legal service businesses. The AJC will then make its own recommendation to the state's Supreme Court.

California
Now that its public comment period has drawn to a close, the California State Bar task force charged with exploring
new regulatory options will fine-tune its recommendations and submit them to the bar's board of trustees for a vote
early next year.
The tentative proposed changes include creating exceptions to restrictions preventing the unauthorized practice of
law and making changes to the state's rules of professional conduct to allow nonlawyers to engage in financial
arrangements with lawyers.

District of Columbia
In the District of Columbia, nonlawyers are permitted to hold an ownership interest in law firms, as long as they
provide professional services that assist in the firm's delivery of legal services and abide by all attorney ethics rules.
D.C.'s rules of professional conduct have permitted such an arrangement since the 1990s.

Illinois
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The Illinois Supreme Court is considering loosening regulations on attorneys' ability to pay for recommendations for
their services.
The state high court is also expected to set up a task force in the next month or two that will look at how additional
changes to attorney ethics regulations can spur innovation in the legal sector and potentially create greater access to
justice.

New Mexico
The New Mexico Supreme Court formed a working group earlier this year to explore whether to allow limited license
legal technicians to practice in the state. The working group is expected to produce a final report by Jan. 1.

Utah
Utah's reforms are a little further along. Its Supreme Court unanimously voted Aug. 30 to move forward with an
experimental "sandbox" in which legal service providers will propose and execute new business structures and
methods of service delivery that are currently illegal or deemed unethical, while under the watchful eye of
regulators.

Washington
Since 2012, nonlawyer paraprofessionals have been permitted to provide specific legal help to consumers on family
law matters in the state without the supervision of a lawyer. These paraprofessionals, called limited license legal
technicians, are trained and complete continuing legal education. They typically charge less per hour than a lawyer.

Under Utah's newly approved plan, an accounting firm could soon offer legal services in the state
alongside its accounting services, a technology company could use artificial intelligence to help
consumers complete legal documents, or a nonprofit could allow a paralegal to offer limited legal
advice to clients without lawyer supervision.
The tentative recommendations in California picture a similar legal landscape where, for example,
law firms could be owned in part by nonlawyers such as legal technologists or managerial staff, and
nonlawyers could serve clients alongside lawyers in an environment where fees are shared.
The changes would mean a consumer looking for help with a civil legal problem such as a divorce or
landlord-tenant dispute would have several new options for how to deal with the matter, rather than
relying solely on a lawyer or traditional law firm.
Jordan Furlong, a legal market analyst and author of several books on the legal sector, said that if
Illinois becomes the next state to look at opening up the profession by loosening regulations on feesharing and the unauthorized practice of law, the U.S. will likely have reached a "tipping point."
"I think that's the point it becomes a trend and a movement that starts to sweep across
jurisdictions," Furlong said.
The idea behind the reforms is that more robust competition in the sector could help close the
country's access to justice gap by lowering costs and increasing options for consumers.
But there are those who argue that opening up attorney regulations would not do much to improve
access to justice. Some worry loosened regulations could even put consumers in harm's way if
unscrupulous business interests go unchecked under the guise of offering a new type of legal service.
According to the Legal Services Corp., 86% of low-income Americans' civil legal needs are not being
met, including problems with health care, housing conditions, disability access, veterans' benefits
and domestic violence.
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Others say even middle-income Americans have become reluctant to hire a lawyer when faced with a
civil legal challenge, and so often forgo legal help.
A 2015 study by the National Center for State Courts found that of all civil matters disposed of in 10
large, urban counties over the course of a year, 76% involved at least one litigant who was selfrepresented.
That's approximately double the number of self-represented litigants found in a comparable study
conducted 20 years earlier, according to a report compiled for the California task force by Indiana
University Maurer School of Law professor Bill Henderson.
The NCSC found that in many civil cases the cost of hiring a lawyer is often more expensive than the
value of the amount in dispute, as three-quarters of all judgments in the state courts during the year
were less than $5,100.
"What we're seeing is people are now willing to go on the internet to search for answers to their legal
questions, but they're not so willing to pay for a lawyer to solve their legal problems," said Jayne
Reardon, the executive director of the Illinois Supreme Court Commission on Professionalism. "It's
the perfect storm of opportunity to recreate a legal services industry geared to what the consumers
want."

When you still regulate an industry, but open it up so that competition is present, that
spurs everyone to now become very creative and innovative and look for better ways to do
things that satisfy their customers.

Kenneth Grady
professor, Michigan State University College of Law's Center For Legal Innovation
The Illinois Supreme Court is considering a proposal to loosen regulations on attorneys' ability to
pay for recommendations for their services. The change, if enacted, would allow for attorney-client
matchmaking services or platforms that pair lawyers looking for work and consumers looking for
legal help.
Kenneth Grady, a professor at Michigan State University College of Law's Center for Legal
Innovation, says he believes reforms like the ones happening out West are likely to spread across the
U.S. quickly.
Still, the legal industry tends to be averse to big changes, and the comments California received on
its reforms demonstrate the kind of opposition that other states can expect to face.
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"As a whole, [the proposals] are reflective of what appears to be an intent to completely destroy the
practice of law as we know it," one commenter said, adding that nonlawyer ownership of law firms
and the provision of technology-driven legal advice is likely driven by a desire on the part of big
business to control the practice of law.
"The proposal is a catastrophe waiting to happen intended to line the pockets of those who wish to
exploit those most in need of legal services," said another.
Some expressed fear that the quality of legal services will decline or that lawyers will be out of a job.
Others complained that they had shouldered massive student debt in order to attend law school and
because of that don't think it's fair for nonlawyers to be granted more involvement in the profession.
"This is going to erode the quality of legal services in the state by allowing unlicensed individuals to
give legal advice and own law firms. It is going to devalue my license and hurt the public," said
Michael Cefali, a personal injury lawyer in Newport Beach, California.
Naturally, increased competition may sound scary to lawyers. But Furlong and Grady, both lawyers
themselves, say it doesn't need to.
Grady says he sees the proposed changes as a positive for the industry and for consumers. Under the
current regulatory structure, lawyers are permitted to maintain a monopoly on the provision of legal
services, he said.
The reform efforts aim to open up the profession in a way that would target consumers who
currently are not, for the most part, being served by lawyers — small businesses and middle-income
and low-income Americans, Furlong said.
Some of the alternatives proposed by the states, such as lower cost paraprofessionals who can help
with less complex legal matters, or a technology-driven tool that helps consumers with their legal
challenges, are meant to address that gap.
"When you still regulate an industry, but open it up so that competition is present, that spurs
everyone to now become very creative and innovative and look for better ways to do things that
satisfy their customers," Grady said.
While many legal industry experts see the potential for increased innovation and improved access to
justice in the reforms, others say the changes are unlikely to be that momentous.
In a public comment submitted in California, U.K.-based legal industry consultant and author
Richard Tromans said he believes, based on what has happened in the U.K., that both sides of the
debate are overestimating the effects of the proposed changes.

What we're seeing is people are now willing to go on the internet to search for answers to
their legal questions, but they're not so willing to pay for a lawyer to solve their legal
problems.
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Jayne Reardon
executive director, Illinois Supreme Court Commission on Professionalism
The U.K.'s Legal Services Act of 2007 allowed nonlawyers there to take an ownership stake in law
firms through what are called alternative business structures, both as partners and as institutional
investors.
"Different ownership models alone do not drive innovation nor improve access to justice," Tromans
wrote in his comment on the California proposals. "What drives innovation is a willingness of the
owners to make it happen, and that can be driven by all-lawyer partnerships, a mix of lawyers and
other professionals, or even a law firm 100% owned by institutional investors."
An interim study on the effectiveness of the law released last week by University College London
found that while the changes "heralded a more modern and liberal approach to the regulation of
legal services," they have not sufficiently addressed consumer needs or improved access to justice.
The report suggested further tweaks should be made to make room for the wider array of legal
provider models — many of which are technology-based — that have hit the market in recent years,
rather than focusing on lawyer regulations.
The deregulation of the legal services market in the U.K. neither caused a revolution, nor a rash of
ethical issues, Tromans said in his written comment.
"It simply didn't change things half as much as many expected," he said. "There is more diversity of
ownership and some new business models, but that in itself has not meant more innovation."
Still, experts like Furlong say there are major differences between the U.K. and U.S. legal markets,
and in the ways U.S. regulators have approached reform that they believe will spur more change in
the access to justice arena than the industry has seen across the Atlantic.
States such as California have a long entrepreneurial tradition, and much of the reform in the U.S. is
being overseen by access to justice task forces and commissions that are pushing for change with
everyday consumers in mind, he said.
"I think events could unfold very differently," Furlong said.
--Editing by Kelly Duncan.
Have a story idea for Access to Justice? Reach us at accesstojustice@law360.com.
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INSIGHT: It’s Time to Allow New Legal
Service Providers
By Justice Deno Himonas and Scott Bales
June 29, 2020, 1:01 AM

Our civil justice system needs fixing so low-income people and the middle class can get the legal
help they need. Justice Deno Himonas, of the Utah Supreme Court, and Scott Bales, former Chief
Justice of the Arizona Supreme Court, urge court leaders—and the legal profession and the public
—to embrace experimentation and reform to allow new ways of providing legal services.

While our nation is struggling to fight the Covid-19 pandemic and witnessing the most significant protests
for racial equality in the past 50 years, another crisis is growing. Our civil justice system is broken, people
are not getting the legal help they need, and we need to take bold steps to help fix it.
Some 71% of low-income households had at least one civil legal problem in 2017, most receiving
inadequate or no help. And the problem reaches up the income scale, affecting small businesses and the
middle class, too. Nearly half of all households confronted at least one civil legal issue in the past year,
but they largely lack access to legal resources to understand and protect their rights.
People seek or consider seeking a lawyer’s help for only 16% of their civil legal issues. It’s not surprising
that 76% of civil cases filed in state courts nationwide involve at least one party who is representing
themselves without a lawyer.
As bad as these numbers are, the public’s unmet need for legal services will balloon due to the pandemic,
which will not only raise issues for millions of Americans related to health care and public services but will
also present legal questions arising from the economic impacts—debt collection, contractual disputes,
employment and housing being the most obvious examples.
Lack of Adequate Legal Services Falls on Economically Disadvantaged
The lack of adequate legal services will fall hardest on those who are economically disadvantaged and
disproportionately on persons of color. At the same time, lawyers will be impacted as a depressed
economy will further reduce the ability of people and businesses to pay for their services.

https://news.bloomberglaw.com/us-law-week/insight-58
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Unfortunately, in responding to this crisis, we are relying largely on outdated technology and a limited
range of providers. The provision of legal services is regulated by each state (usually the state’s supreme
court). In most states, only lawyers can provide legal advice and representation, no matter how simple
and straightforward the problem. And in most states, lawyers cannot operate in businesses that share
ownership with non-lawyers.
This regulatory regime constricts the delivery of legal services both by narrowly limiting the permissible
providers and by restricting the ability of lawyers to more efficiently operate by gaining access to financial
resources or marketing and technological expertise by partnering with non-lawyers.
States Are Taking Action
Now is our opportunity to bring legal services into the 21st century. Some states have already taken
significant steps. Utah has approved the provision of certain legal services by “limited license technicians”
and, more boldly, is moving toward approving a “regulatory sandbox” that will encourage innovation by
allowing delivery of legal services by non-traditional providers, including entities partly owned by nonlawyers.
Arizona similarly is considering eliminating prohibitions on non-lawyer ownership and expanding the
range of legal services providers, and its Supreme Court will act on these proposals later this summer.
Both the Utah and Arizona efforts carefully promote innovation and expanded delivery of legal services
while protecting consumers.
Momentum is growing. Earlier in 2020, both the Conference of Chief Justices and the American Bar
Association resolved that states should consider changes in the regulation of legal services to expand
their availability.
In May, the California State Bar Board of Trustees approved further study of a “regulatory sandbox” to
allow nonlawyer ownership and fee-sharing.
A Connecticut State Bar task force is exploring, among other things, if alternative business structures
could reduce legal costs and help lawyers practice in a more sustainable and consumer-centered manner.
Regulatory changes are also being considered in D.C., Illinois, and Florida. And IAALS, the Institute for the
Advancement of the American Legal System, is encouraging and supporting reform efforts through its
Unlocking Legal Regulation project.
Consistent with the CCJ and ABA resolutions, we urge court leaders—and the legal profession and the
public more broadly—to embrace experimentation and reform. Such changes can both benefit the public
by expanding access and encourage efficiency and innovation by law firms.
If we are going to approach our goal of justice for all, we must enlarge our view of who can provide legal
services and how they do so.
This column does not necessarily reflect the opinion of The Bureau of National Affairs, Inc. or its owners.
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(e.g., inheritance, marital assets), income (e.g., alimony/child support, labor disputes) and housing
(e.g., landlord-tenant disputes), as well as those that would have negative health impacts (e.g.,
domestic violence, assault).
A large portion, perhaps 86%, of civil legal problems reported by low-income Americans receive little
or no help, according to data from the Utah Work Group on Regulatory Reform.
A Path Forward
Most of those unhelped are internet literate to some degree. The Utah working group reported that
at least 88% of adults across demographic groups have internet access, three-quarters have searched
for online help with the most common being a search for forms and information about a legal
problem they are experiencing. When asked, a majority want ownership of law firms to be by
lawyers, but only 46% say that about a legal advice website.
The Bottleneck
The rules of ethics prevent attorneys from sharing fees with other disciplines and this is said to
increase the cost of legal services. Much hand-wringing has occurred over what, if anything, to do to
help the underserved and there is now a ground swell of alternatives underway that might develop
some decent options in the next few years.
The American Bar Association has adopted a resolution encouraging state bars to consider innovate
approaches to expanding legal services. The Chicago Bar Association launched a task force on this in
the fall. Washington, D.C., has approved alternative business structures. California, Utah and
Oregon are in some stage of experiments. Arizona recently abolished Rule 5.4 of its Rules of
Professional Conduct that prohibited sharing of fees with nonlawyers.

The ABA House of Delegates will continue to debate outside ownership of law firms. Some lawyers
have called this potential relaxation of controls as madness, pointing out that even some admitted
attorneys are barely competent. But it is now clear that real, concerted evaluations of alternatives are
going to be explored in the coming two or three years following a so-called regulatory sandbox
process.
Regulatory Sandbox Explained
A regulatory sandbox is an authorized approach allowing a safe space for that which would have
been prohibited by existing rules. The sandbox is typically one summarized in writing and published,
that allows live, time-bound testing of innovations under a regulator's oversight. Novel financial
products, technologies and business models can be tested under a set of rules, supervision
requirements and appropriate safeguards. There are many underway in the world including some for
legal services.
file:///C:/Users/chris/OneDrive/Documents/!LLLT group work/FLEC/Finding A Path Forward To Regulate The Legal Industry - Law360 10.22.20.html
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The American experiment furthest along is Utah's approach. Utah is a small bar with only about
8,362 practicing lawyers, but it is a well-researched effort with some powerful assistance from
Stanford Law School and the courts. It is now underway with some early experiments. In my view it
is best to try bold experiments in a small setting and then apply the learning to larger state bars such
as the big five: California, New York, Texas, Florida and Illinois.
The Utah Supreme Court's Standing Order No. 15, effective Aug. 14, establishes the Office of Legal
Services Innovation, to operate under the auspices of the Supreme Court. The Innovation Office will
have 11 members, all volunteers, with no authority to regulate any individuals, entities or activities
that are beyond the Supreme Court's constitutional scope and mandate to govern the practice of law.
Utah's process will have two elements: Track A will focus on easing the restrictions on lawyers, with
a loosening of the advertising and solicitation rules; referral fees; and allowing nonlawyers to own or
control law firms. Track B will zero in on creating a new supervisory body, probably an independent,
nonprofit regulator with delegated authority over some or all legal services.
Track B will also have two phases. In Phase I, the task force will run a legal regulatory sandbox, from
which the task force will develop and refine a data-driven regulatory framework focused on the
identification, assessment, mitigation and monitoring of risk to consumers of legal services, and an
enforcement approach designed to respond to evidence of consumer harm as appropriate to support
the core objective of improving access to justice.
In Phase II, the task force will use what it learns in Phase I to implement a regulatory approach
across the Utah legal market more broadly.
Utah's Phase I is nicely summarized by this graphic:

file:///C:/Users/chris/OneDrive/Documents/!LLLT group work/FLEC/Finding A Path Forward To Regulate The Legal Industry - Law360 10.22.20.html
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LLLT program could be limited unless state
supreme court reverses decision
by Ryan Rogers, KIMA

Tuesday, June 9th 2020
YAKIMA, Wash - A little-known legal program that helps low-income
families in the state could become very limited unless the state supreme
court reverses its decision.
"The whole idea is for us to be able to help lower income families or
people that just have no access to a traditional attorney, paralegal Ranae
York said."
Last week the Washington state Supreme Court voted seven to two to end
a program that allows some to do family law work without being a lawyer.
It's called the Limited License Legal Technicians (LLLT) program.
Ranae York is a paralegal studying in the LLLT program and says it's much
needed, particularly here in the Yakima Valley.
"And the need is great, especially in Central and Eastern Washington and I
would only be one of two or three of these practitioners in this part of the
state," York said.
In the court's ruling anyone currently licensed or scheduled to be certified
by July of next year will be allowed to continue in the program.
While this spares York, any student who would be graduating after July of
2021 will not be certified or allowed to practice under LLLT.
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York thinks the program's lack of publicity may have been a factor in the
court's decision.
"I know one (practitioner) in particular has over 200 clients, so there's
really no reason, for the program to go away,” York said. “In fact, it needs
more support at this time and we're doing really good work."
In a letter written last week to the Washington State Bar Association
leaders and the head of the LLLT board, Chief Justice Debra L. Stephens
stated:
“The program was an innovative attempt to increase access to legal
services. However, after careful consideration of the overall costs of
sustaining the program and the small number of interested individuals, a
majority of the court determined that the LLLT program is not an effective
way to meet these needs and voted to sunset the program.”
In that same letter, Justice Barbara A. Madsen added:
“What’s more, the court did so at a single meeting, without question or
comment from LLLT license holders, legal practitioners, or the public at
large. What took over a decade of toil to create, this court erased in an
afternoon.”
York says the next step could be to appeal the state supreme court's
decision, which needs to be done within ten days of the court's filing of
the decision.
York says people in the state and Yakima County deserve this kind of help
from the LLLT program and she hopes that it will be able to continue.
York says if the supreme court upholds the decision another option for
LLLT practitioners is to get a private license through the state.
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The American Association for Paralegal and Legal Education (AAfPE), the nation’s largest and oldest
organization dedicated to paralegal and legal studies education, opposes the sunsetting of the LLLT
program in Washington state. The LLLT program addressed the gap in access to justice, a great and
growing problem in the US. Further, the program by design had excessive barriers to entry that a team
of experts in paralegal and legal studies educators can fix. Finally, the state used inappropriate means to
measure the program’s success.
The gap in access to justice is a universally recognized crisis:
●
●

●

Eighty-six percent of the civil legal problems faced by low-income Americans in a given
year receive inadequate or no legal help ...;
Of the estimated 1.7 million civil legal problems for which low-income Americans seek
legal services corporation (LSC)-funded legal aid, 1.0 to 1.2 million (62% to 72%) receive
inadequate or no legal assistance ...
In 2017, low-income Americans will likely not get their legal needs fully met for between
907,000 and 1.2 million civil legal problems that they bring to LSC-funded legal aid
programs, due to limited resources among LSC grantees. This represents the vast
majority (85% to 97%) of all of the problems receiving limited or no legal assistance
from LSC grantees ...1

The US Department of Justice’s Office for Access to Justice has recommended “new statutory, policy,
and practice changes that support development of quality indigent defense and civil legal aid delivery
systems at the state and federal level; less lawyer-intensive and court-intensive solutions to legal
problems; and expand[ing] research on innovative strategies to close the gap between the need for, and
the availability of, quality legal assistance.” 2
The current global crisis magnifies the need for access to justice. Since the Washington bar announced
they would sunset the LLLT programs, at least 1.5 million Washingtonians have filed for unemployment
due to the pandemic. Washington state allocated $3-million to legal aid to help with the crisis.3 This
kind of financial support for the LLLT program could provide a long term solution rather than a stopgap
fix.

1

"Justice Gap Report | LSC - Legal Services Corporation ...." https://www.lsc.gov/mediacenter/publications/2017-justice-gap-report. Accessed 25 Jun. 2020.
2
"About the Office - Department of Justice." 24 Oct. 2018, https://www.justice.gov/archives/atj/aboutoffice. Accessed 25 Jun. 2020.
3

"Legal aid is key to fixing pandemic-damaged lives in ...." 14 Jun. 2020,
https://www.thenewstribune.com/opinion/op-ed/article243476086.html. Accessed 25 Jun.
2020.
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Throughout the world paralegals and other nonlawyers independently administer legal services with
much success. The LLLT program and others like it can build upon these models. For these programs to
be successful, however, states must design and administer them right.
Including AAfPE members in the teams that design and administer these programs would bring expertise
and experience to the process. AAfPE educators have been designing and administering high quality
legal education that buttresses our legal system and increases access to justice at every level for over 40
years. The rigorous legal education AAfPE institutions provide ensures that legal service providers have
the knowledge, skills, and abilities to serve their constituents. In concert with state bars, paralegal
educators can create roadmaps rather than roadblocks to developing qualified practitioners.
In its decision to sunset the program, the Washington high court cited the costs of the program.
Yet, Washington state developed the LLLT program in 2012 to provide access to justice for its citizens –
many of whom couldn’t afford even the most basic legal services – and to protect them from
unscrupulous unlicensed providers who would take advantage of them. Cost should not be the primary
measure of efficacy, then.
The most effective way to assess the cost of a program like this is by money saved and justice served,
not by money spent. Programs that aim to increase access to justice may cost money, but the lack of
justice costs more. The ABA notes:
The justice gap not only most affects those living in poverty but also perpetuates poverty. It also
comes at great cost to government: Preventing eviction, for instance, is less expensive for
governments than providing emergency housing or covering the higher costs associated with
homelessness. In particular, providing attorneys for litigants in cases involving housing, health
care, and domestic violence saves governments money and creates both social and economic
benefits.
In New York state, every dollar spent on civil legal aid creates $10 in benefits for the recipients of the
assistance, their communities, and the state combined. Likewise, North Carolina aid providers found
that each dollar the state spends on legal aid yields $10 in economic benefits. Montana and
Pennsylvania have each seen a return on investment of $11 per dollar spent on legal aid.4
The challenge of bridging the access to justice gap is great. The dangers of failing to face this challenge,
however, are greater. AAfPE is here to provide expertise in designing educational programs for
nonlawyers who can rise to the challenge.
AAfPE’s goal is to teach paralegals and other legal professionals to serve the cause of justice. We look
forward to working toward that goal together.

4

"Making Justice Equal - Center for American Progress." 8 Dec. 2016,
https://www.americanprogress.org/issues/criminal-justice/reports/2016/12/08/294479/making-justiceequal/. Accessed 22 Jun. 2020.
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The state Supreme Court has failed Washingtonians who need
affordable legal services
July 2, 2020 at 11:00 am

Michael Osbun / Op-Art

By Bill Neukom, Andrea Jarmon and Mark Hutcheson
Special to The Times

Early last month, the Washington Supreme Court made a bold and powerful statement about the effects
of racism in our justice system in support of those marching for equality. Yet, the very next day the court
marched in the other direction when it came to remedying injustices in the delivery of legal services.
In a closed-door session, without public input or comment, the Supreme Court on June 5 voted 7-2 to
dismantle the Limited Licensed Legal Technician (LLLT) professional license — the legal equivalent of
the nurse practitioner license, which revolutionized access to primary medical care.
The goal of Washington’s LLLT license was simple: To get more Washingtonians better access to legal
help and justice. But rather than embrace the program’s progress and promise, the court has seemingly
bowed to lawyer interests and focused only on the program’s administrative cost.
Created by the Washington Supreme Court in 2012, the LLLT license was aimed at eliminating many of
the inequities that people are marching for today. The court’s own 2003 Civil Legal Needs Study
confirmed that almost 85% of low-income and nearly 75% of moderate-income Washingtonians cannot
afford any type of legal service.
Washington state is not alone in failing to provide meaningful access to legal services. According to
National Opinion Research Center, 86% of Americans living on 125% of the federal poverty standard
have inadequate or no access to the civil justice system. This means millions of people of low wealth are
walled off from a system that resolves tenant rights, child-custody disputes, debtor’s rights, publichealth issues and welfare rights — high-impact matters that are life changing.

https://www.seattletimes.com/opinion/the-state-supreme-court-has-failed-washingtonians-who-need-affordable-legal-services/
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The World Justice Project Rule of Law Index shows that our civil justice system is rife with invidious
discrimination which exacerbates the injustice that confronts people of color and members of other
disadvantaged populations. And not surprisingly, research shows that people dealing with the stress of
unresolved legal problems are much more likely to suffer health problems.
The LLLT program was innovative, elegant and a responsible answer to our state’s lack of equal justice.
Innovative in that it created a new type of licensed legal professional authorized to handle “primary
care” legal issues. Elegant in that it targeted one of the neediest areas, family law, and authorized LLLTs
to perform basic services without the supervision of a lawyer, including helping clients prepare and
review documents and forms, and explaining family law legal procedures. Responsible in that LLLTs
had to complete an associate degree in an enhanced paralegal curriculum followed by 15 credit hours of
family law training taught by a local law school, acquire 3,000 hours of experience working under a
lawyer’s supervision and pass a bar-exam like test administered by the Washington State Bar
Association (WSBA).
Given our state residents’ unmet need for legal assistance, it was a shock when the court announced in
a seven-sentence letter it was ending the LLLT license, ostensibly due to the cost to the WSBA, which
administers the license (about 1% of WSBA’s annual budget).
Amazingly, the court took this action at WSBA’s request and without holding a public hearing, offering
the public the opportunity to comment, and while the National Center for State Courts was in the midst
of conducting an independent review of the program’s efficacy.
In an attempt to understand their decision, one has to wonder if the court gave in to the lawyers who
fought the program from its beginning over concerns it would “damage the integrity of the profession”
and “take work away from lawyers.”
At a time when our nation is facing two crises — one brought on by the novel coronavirus and the other
by centuries of unaddressed systemic racism — Americans of all income levels now more than ever need
access to affordable legal services. From help with evictions to foreclosures, debt collection to wrongful
termination, denial of benefits to discrimination, the lack of affordable legal help precludes the
overwhelming majority of Washingtonians from benefiting from the very laws that were passed to
protect them.
As lawyers are the only profession with the right to self-regulate, the court owes the public a revisitation of its decision, including giving interested parties the opportunity to be heard, especially
those Washingtonians who have used LLLTs and understand their power and promise.
If LLLT’s do not have the potential to address our access-to-justice problem, what does the court have in
mind to address these critical needs?

Bill Neukom is founder and CEO of the World Justice Project and a retired partner at K&L Gates LLP.
Andrea Jarmon is a former member of the WSBA Board of Governors and of the Washington Supreme
Court LLLT Board.
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Mark Hutcheson is chairman of Davis Wright Tremaine LLP and co-founder of the Endowment for Equal
Justice.
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Sunset for Washington Access to
Justice Program Stuns Students
By Melissa Heelan Stanzione
July 2, 2020, 2:45 AM

State’s top court winds down a first of its kind initiative
Decision engenders disappointment, calls for review
Driven by her years-long interest in the law and the desire to help others, former dental hygienist Stacy
Davis signed up for a Washington state program in 2018 that would give her some ability to practice law.
Two years later and nearly $30,000 in debt, she won’t be certified as a Limited License Legal Technician
because the state’s Supreme Court voted to sunset the program faster than she can complete its
qualifying prerequisites, citing the overall costs of sustaining it and a lack of interest.
The high court decision, announced June 5, comes as several other states—including populous California
and Florida—are studying access to justice initiatives aimed at lowering financial barriers to quality legal
representation by liberalizing the rules governing who can provide it. Washington’s move caught students,
instructors and the program’s advocates off guard.
“I have invested extraordinary time, money, and effort and for what?” asked Davis.
The program was supposed to be a “do over” for the 58-year-old Wenatchee, Washington, resident who
had to retire because of a permanent partial disability. She said her new career would have allowed her to
work part time.
The LLLT “was touted as a degree you could complete in two years if you already had your Associate of
Arts degree in any subject,” she said. But she still has two classes to take; complete 3000 hours of
substantive work experience; as well as exams to pass before the program sunsets next July.
The program was started in 2012 with the intent to lower family law costs by allowing people to seek help
from limited-licensees instead of fully accredited attorneys. But its demanding requirements—including
45 hours of legal studies at an approved school, 15 credits in family law and 3,000 hours of attorney
supervised law-related work—may explain why just 42 people held active LLLT certifications when the
court voted to wind down the program.
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Despite its tough curriculum and limited popularity, there’s now a push to have the court reconsider its
decision as proponents fear the shutdown will have a chilling effect on similar experiments elsewhere.
“I’m concerned that other states will not consider a similar professional offering because of the ‘lack of
interest in it’ or that it wasn’t a money maker,” said attorney Erin Levine. She founded Hello Divorce, a
California company that uses technology to eliminate a lot of the overhead associated with the divorce
process.
California, Arizona, and Utah have programs that allow non-lawyers to provide legal assistance to those
who can’t otherwise afford a lawyer, and New Mexico is considering one, Levine said. Florida too is looking
to expand such access.
Convoluted Requirements
One lesson from Washington is that the demanding requirements “made it very challenging, if not
impossible, for most people to become LLLT’s,” said Levine, the California divorce lawyer.
Davis said she’d completed the 45 credit hours but couldn’t take the first of three required exams because
she hadn’t yet completed one year of substantive work experience. This was difficult, Davis said, because
she had to commute for her studies and was ultimately “sent home” by the attorney for whom she worked
when the coronavirus struck Washington.
And those who won’t be able to finish in time are left with debts.
Jaymi Trimble said she’s invested more than $20,000 toward getting her license but still needs to take the
family law classes and get the 3,000 practical hours before July 31, 2021, which just isn’t feasible, she said
in an email.
In its three-paragraph letter to the state bar on June 5, Washington Chief Justice Debra Stephens said that
considering “the overall costs of sustaining the program and the small number of interested individuals,”
the LLLT program wasn’t an effective way to increase access to legal services.
The deadline for completing its requirements is July 31, 2021, after which no more technicians will be
licensed.
Justice Barbara Madsen responded with an impassioned four-page dissent, calling the LLLT certification
an independent legal license and decrying what she said was a lack of public comment or input.
“What took over a decade of toil to create, this court erased in an afternoon,” Madsen said. “the LLLT
license did not spring fully formed from the head of Zeus. Rather, it is the work of thousands upon
thousands of hours dedicated to rectifying a simple truth: that access to justice in this country is not
equal.”
Arbitrary Decision

https://news.bloomberglaw.com/us-law-week/sunset-for-washington-access-to-justice-program-stuns-students
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Theresa Pouley, head of the paralegal program at Edmonds College in Lynnwood, Washington, said the
state Supreme Court’s decision came as a surprise. As recently as April, the LLLT board had been
discussing options of expanding into other practice areas, including administrative law and eviction and
debt assistance.
Edmonds is one of seven schools approved to teach the LLLT core curriculum. The school’s Paralegal
Program Advisory Committee sent a letter to Stephens on June 19 asking the court to reconsider the
deadline, which it called “arbitrary.”
The LLLT Board is also asking for a review of the decision, it recently told those working toward their
certificates and other stakeholders.
Board Chairman Steve Crossland said he wasn’t giving up on the idea the court will change its mind. “We
were just getting rolling,” he said of the program, which has about 270 students in the pipeline.
He admitted that the requirements were “stringent” but the premise of the program is to serve and
protect the public, so there had to be adequate training. Nevertheless, the 3,000 hours “overshot the
limit,” Crossland admitted, and 1,500 is a more reasonable requirement.
He said he believes the program is salvageable because “the public will demand it.” There’s an “everincreasing, unmet need” for legal aid, Crossland said, and the decision by the court and state bar’s board
of governors, which affects the future for millions, “can’t stand alone without scrutiny or revision.”
The decision came without any request for comments or hearings that might have given the public a
chance to weigh in, said Clay Wilson, a faculty member at Seattle University School of Law’s Access to
Justice Institute.
Pouley called LLLTs “amazing” and “indispensable.” They speed up the divorce process “tenfold,” she said.
And their help during the coronavirus pandemic has been invaluable. The need for protection orders for
domestic violence has increased during this time and their help has been “off the charts,” she said.
LLLTs help clients with court documents, guide pro se clients during some hearings, and participate in
mediation, arbitration, and settlement conferences, according to the Washington bar’s website.
Levine said she had plans to expand to Washington to work with LLLTs to help clients with their divorces
at more affordable prices. Clients could use her company’s technology to handle the “easy” stuff, and have
a technician guide them through divorce, she said. She’s now focused on launching elsewhere.
Legal Competition
Jeff Hamilton, an attorney in Seattle who also has a free general legal advice clinic, said that the reasons
attorneys gave for being opposed to his clinic are the same given by those against the LLLT program—that
both are competition and stealing clients away from them.
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“This idea is complete nonsense to anyone who has read the 2003 and 2015 Civil Legal Needs Studies
conducted in Washington,” he said. The 2015 study found that more than 70% of low-income households
experienced a serious civil legal problem each year but that 76% of those households faced their legal
issues alone.
There aren’t enough attorneys to address this access to justice gap, Hamilton said.
Jason Solomon, executive director of the Stanford Center on the Legal Profession at Stanford Law School,
is also calling on the state’s Supreme Court to reconsider its “unfortunate” decision. “Otherwise, it makes
hollow their recent claim to care about systemic racial inequities in the justice system,” he said in an
email.

To contact the reporter on this story: Melissa Heelan Stanzione in Washington at
mstanzione@bloomberglaw.com
To contact the editors responsible for this story: Tom P. Taylor at ttaylor@bloomberglaw.com;
Seth Stern at sstern@bloomberglaw.com; Andrew Harris at aharris@bloomberglaw.com

© 2020 The Bureau of National Aﬀairs, Inc. All Rights Reserved

https://news.bloomberglaw.com/us-law-week/sunset-for-washington-access-to-justice-program-stuns-students

724/4

10/10/2020

How the Washington Supreme Court's LLLT program met its demise

Home / Web First / How the Washington Supreme Court's LLLT program…
ACCESS TO JUSTICE

How the Washington Supreme Court's LLLT program
met its demise
BY LYLE MORAN (HTTPS://WWW.ABAJOURNAL.COM/AUTHORS/64793/)
JULY 9, 2020, 1:46 PM CDT
Like 415

Share

Tweet

Share

Image from Shutterstock.com.

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?

731/9

10/10/2020

How the Washington Supreme Court's LLLT program met its demise

When the Washington Supreme Court announced in June 2012
(https://www.abajournal.com/files/2012_court_order_LLLTs.pdf) it had adopted a rule permitting the licensing
of nonlawyers to undertake some legal tasks, the news provoked the usual chorus of
criticism from attorneys that it would result in members of the public receiving substandard
legal assistance.
However, the court majority that backed the nation’s first Limited License Legal
Technicians initiative said it was an attempt to provide the public with greater access to
affordable legal services amid a growing need for such help.
With the court’s blessing, LLLTs were subject to stringent licensure requirements and
allowed to practice within family law. By 2015, the initial cohort of LLLTs were licensed and
the program sparked discussions in other states
(https://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the)

about whether to implement a similar legal paraprofessional license.
Eventually, the LLLT program even won over the Washington State Bar Association’s
board of governors, as the panel unanimously approved a resolution in 2016 indicating its
strong endorsement of the limited license rule and ongoing implementation efforts. The
bar’s board also voted to make LLLTs members of the bar and agreed to a bylaw change
that would give a board seat to either a LLLT or the one other type of nonlawyer licensee
the bar regulates.
But in a stark 180-degree turn, the limited license program rapidly lost the support of the
bar’s board and the court as the makeup of both bodies changed.
Since 2017, the court has rejected requests to allow LLLTs to practice in areas beyond
family law, while the state bar refused to allow its technology to be used for LLLT
candidates’ education and secured court approval to eliminate the board seat that could
have gone to a LLLT.
“It seems like any opportunity that they’ve had, they’ve
acted in a way to quiet, limit or undermine this
license,” says Sarah Bove, a Redmond-based LLLT.
These actions, which limited license advocates
believe were driven by lawyer protectionism, made it
more difficult for the LLLT program to attract new
applicants and generate additional revenue so it could
move toward financial self-sufficiency.
Meanwhile, in May, the state bar’s treasurer raised
cost concerns and an apparent lack of interest in the
LLLT program when suggesting the court consider
sunsetting the initiative. Citing similar reasons, the
supreme court voted 7-2 in June to sunset the
program (https://www.abajournal.com/news/article/washington-supremecourt-decides-to-sunset-pioneering-limited-license-program).

Opposition to new practice areas

Sarah Bove, a Redmond-based LLLT.

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?

742/9

10/10/2020

How the Washington Supreme Court's LLLT program met its demise

Barbara A. Madsen was the Washington Supreme Court’s chief justice when it voted 6-3 to
adopt the limited license rule in 2012 and when it approved the LLLT board’s proposal to
make family law the first practice area for technicians in 2013. “She made it happen,” says
Steve Crossland, the LLLT board’s chair since its creation. “She is a real champion of
access to justice.”
But Madsen, who remains on the court, was replaced as chief by Mary Fairhurst in 2017.
By that point, two other justices who had voted for the LLLT rule had left the court and
been replaced by new justices.
In recent years, the court has largely rebuffed the LLLT board’s other formal and informal
proposals to add new practice areas in hopes of attracting more candidates and serving a
wider segment of the public.
In 2017, a majority of the court approved the LLLT board’s request to broaden the family
law practice area, but it rejected a proposed new area of elder care and health law,
according to a letter (https://www.abajournal.com/files/Fairhurst_2017_letter_on_practice_areas.pdf) written that
April by Fairhurst to Crossland. Fairhurst wrote that a majority of the court “would like the
LLLT board to explore other areas.”
The board considered expansion into landlord/tenant, immigration and consumer debt law,
among other practice areas.
This April, the LLLT board formally asked the court
to approve the new practice
areas of Washington administrative law and eviction and debt assistance, noting that the
COVID-19 pandemic was likely to increase the already substantial need among the public
for legal assistance in those domains.
(https://www.abajournal.com/files/LLLT_Board_April_2020_Report_to_Court.pdf)

The LLLT board also asked the court to make rules revisions modifying some licensure
requirements, including reducing the mandated 3,000 hours of paralegal practical
experience. The panel said a business plan it developed that would result in the LLLT
program generating enough revenue to cover the state bar’s direct expenses for
administering the initiative by 2022, and to cover all costs by 2029, was contingent on the
court approving the practice area and licensure changes.
Washington State Bar Treasurer Daniel D. Clark recommended the court deny approval of
the new practice areas, given the LLLT program had yet to become self-sustaining in its
first practice area.
The supreme court voted 7-2 in early June to reject the proposed additional practice areas
and rules revisions, with two new justices sworn in earlier this year backing the rejection.
Debra L. Stephens, who became chief justice earlier this year, and Madsen dissented.
Justice Steven Gonzalez, who voted in favor of establishing the LLLT license eight years
ago, tells the ABA Journal the LLLT board’s proposed new practice areas through the
years “seemed ill-conceived.” He points to the example of immigration law, which would
have required the approval of federal immigration authorities and is what he called a highstakes, complicated area of law.
“There should have been better proposals about what those practice areas would be,”
Gonzalez says.
https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?
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Christy Carpenter, a Tacoma-based LLLT and LLLT
board member, counters that new practice areas
could have generated greater interest in the
technician license because many paralegals were not
interested in handling family law matters. “There are
paralegals in many other practice areas who are
ready to jump on the opportunity to enter in the
program if other practice areas are offered,” Carpenter
says.

Debra L. Stephens, chief justice of the Washington
Supreme Court.

By comparison, when Utah launched its Licensed
Paralegal Practitioner program
(https://www.utahbar.org/licensed-paralegal-practitioner/) in recent
years, it permitted nonlawyer licensees to undertake
limited legal tasks in three practice areas: family law,
debt collection and landlord/tenant.

Eliminating nonlawyer board seats
Like the state supreme court, the Washington State Bar’s board had at times backed the
LLLT initiative.
In September 2016, the board approved the resolution (https://www.wsba.org/docs/default-source/aboutwsba/governance/resolutions/resolution-in-support-of-limited-license-legal-technicians-09-29-16.pdf?sfvrsn=2eb73ef1_5)

indicating its strong support for the limited license rule and praising the “exemplary job”
done by the LLLT board.
The bar’s board also voted during that time period to make LLLTs members of the bar
effective in 2017, and it approved a bylaw change calling for there to be a new member of
the board who was either a LLLT or a limited practice officer, known as an LPO. An LPO is
a nonlawyer “licensed to select, prepare and complete approved documents for use in
closing a loan, extension of credit, sale, or other transfer of real or personal property,”
according to the bar’s website (https://www.wsba.org/for-legal-professionals/join-the-legal-profession-in-wa/limitedpractice-officers). (LPOs were made members of the bar at the same time as LLLTs, according
to the bar).
William D. Pickett, who was elected to the bar’s board in 2015 and served as its president
from March 2018 to fall 2019, says the annual turnover on the board in recent years
produced new members who called themselves “reformers” and were hostile to the LLLT
program.
Pickett, who describes himself as a strong supporter of LLLTs, says the opposition
stemmed from lawyers who feared “that their market share [would] be eroded” by
nonlawyer technicians.
Along those lines, a bar critic’s March 2018 email urging a vote for three reform candidates
for the association’s board warned that bar staff “are stepping up their efforts to admit nonlawyers to the practice of law, even while lawyers are suffering underemployment and
massive student debt.”

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?
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Meanwhile, an early example of the board’s change in approach to the technician program
was its handling of the LLLT/LPO board seat and two other new board seats designated
for nonlawyer community members.
The Washington Supreme Court approved the bylaw changes
(https://www.abajournal.com/files/2018_bylaw_approval.pdf) creating those seats in January 2018, noting
that they appeared necessary “for the consideration of the viewpoints of all members and
of the public.”
But the bar’s board never appointed anyone to the posts. Instead, the bar asked the
supreme court earlier this year to approve bylaw changes that included eliminating those
nonlawyer seats and switching the remaining three board-appointed seats to elected
positions.
Bar President Rajeev Majumdar highlighted in a
March 2020 letter
to
the court that under the changes, a LLLT or LPO could
seek to fill all bar board seats except the at-large
young lawyer slot.
(https://www.abajournal.com/files/Rajeev_March_2020_bylaw_letter.pdf)

“All members will be treated equally,” he wrote.
The LLLT board opposed the bylaw changes, arguing
that allowing LLLTs and LPOs to run for election was
the “functional equivalent of excluding them” because
they make up a tiny percentage of the bar’s
membership.
“LPOs and LLLTs are licensed legal professionals with Rajeev Majumdar, president of Washington State Bar
Association. Photo from the Washington State Bar
diverse experiences and perspectives and should
Association.
have actual representation in the governing body
rather than being treated as passive recipients of
decisions impacting them, their clients and communities,” Crossland wrote in a January
2020 letter (https://www.abajournal.com/files/January_2020_Crossland_letter.pdf) to the bar’s president, a
document he shared with the supreme court.
Despite the opposition, the court adopted the bylaw changes
(https://www.abajournal.com/files/April_2020_bylaw_approval.pdf) in April. Three judges dissented, and
Madsen’s written dissent (https://www.abajournal.com/files/April_2020_bylaw_dissent.pdf) criticized the
elimination of public members of the bar’s board.
“In my view, the WSBA’s mission of public protection is enhanced when members of the
public are included in at-large positions on the WSBA’s board of governors,” she wrote,
noting that other state bar boards include public members.

Financial roadblocks
LLLT supporters say the program has been undermined by the bar’s board in a variety of
other ways.

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?
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Several months ago, the LLLT board requested permission to use the state bar’s
technology to provide family law education to roughly 20 LLLT candidates. It did so
because the University of Washington would no longer be offering the practice area
courses.
Allowing the LLLT program to utilize its technology would have generated thousands of
dollars for the bar; the bar’s chief regulatory counsel tells the ABA Journal estimates were
“it would net somewhere between $5,700 and $7,300 per quarter, or [three] times that
amount per year” as the courses are offered over three quarters.
During a January 2020 bar board meeting, board member Peter “P.J.” Grabicki urged his
colleagues to support the LLLT education proposal. “We shouldn’t be seen as trying to
frustrate the program when they have made a proposal that is net benefit to us, not a net
cost,” Grabicki said.
But soon thereafter and without explanation, board member Carla J. Higginson made a
motion that the board take no action to provide LLLT courses “at this time.” The motion
passed 11-1, with Grabicki in opposition.
Asked about the issue during a May meeting with the supreme court, the bar board’s
treasurer said, “There were concerns over the bar doing this for antitrust reasons.”
Crossland says it was “contradictory” for the bar’s board to complain that the LLLT
program was not generating enough revenue and then block a proposal that, if adopted,
would have produced thousands of dollars. He says it was part of the bar board’s efforts
“to get rid of the LLLT program or, by the power of the purse strings, strangle it.”
Additionally, the LLLT board requested that the Washington State Bar Foundation
(https://www.wsba.org/about-wsba/washington-state-bar-foundation), which has its own board, create a fund
that would permit the limited license program to seek contributions from donors and
grantors. The funds would assist the LLLT program with outreach and reduce the fiscal
impact to the state bar of operating the program, Crossland wrote in a March 2020 letter
(https://www.abajournal.com/files/Crossland_March_2020_letter_to_Foundation.pdf).
In April, state bar foundation president Kristina Larry wrote Crossland that the foundation’s
board had voted against (https://www.abajournal.com/files/April_2020_foundation_rejection_.pdf) the request
after “a robust discussion.”
“The funds and scholarships that the foundation currently administers are all for WSBA
Sections, and the board did not feel that it was appropriate to deviate from that model at
this time,” wrote Larry, who told the ABA Journal she voted in favor of the LLLT fund.

State bar leaders defend their approach
Some current state bar leaders deny that the association’s board has not been supportive
of the LLLT program in recent years.
Majumdar said in a written statement that the board has stood by its 2016 resolution
applauding the LLLT rule “and has continued to approve every budget request the LLLT
program has asked for to achieve its mission.”

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?
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However, he acknowledged individual board members have raised cost concerns, such as
how long it would take the LLLT program to become self-sufficient and not draw on fees
paid by lawyers.
Clark highlighted such issues in recent written and verbal communications to the supreme
court, including a May 2020 letter (https://www.abajournal.com/files/Clark_May_2020_letter.pdf) that said the
bar’s direct and indirect costs for administering the LLLT license had exceeded revenues
the program had generated by nearly $1.4 million. That financial performance contrasts
with the court expressing confidence in its 2012 order approving the program that a feebased system would be developed so that the licensing and regulation of LLLTs would be
cost neutral to the state bar and its members.
Clark also wrote there had been “limited historical growth and apparent interest of the
public in becoming an LLLT member.” Though the initial LLLTs were licensed in 2015, a
late June search of the bar’s legal directory revealed just 45 LLLTs, with 39 listed as active.
“The financial numbers and historical performance of the limited license should not be
blamed on the WSBA not being supportive of the program or efforts of the LLLT Board,”
Clark wrote the court.
Crossland, the LLLT board chair, says he would have liked there to have been more
licensees by now. But he points out that the LLLT program was created from scratch since
it was the first in the nation, and this foundation-building took several years. Crossland also
says critics’ cost concerns are overblown, given that the state bar’s annual spending on
the LLLT program is less than 1% of its yearly budget, which is roughly $25 million,
according to the bar.
“I think it is indefensible for them to say we are a drain on the license fees lawyers pay
when they could look at the other 99% of where they spend their money,” says Crossland,
noting the bar’s spending on litigation and other issues arising from what an outside
investigator concluded last year was the bar board’s creation of a hostile work environment
(https://www.abajournal.com/web/article/washington-state-bars-board-mishandled-employees-harassment-complaint-reportfinds).

But Clark, the bar board’s treasurer, recommended in a presentation during the May
meeting with the court that it consider a possible sunset of the LLLT program as one
option. Clark says his actions were authorized by the bar board’s Budget and Audit
Committee, and that Majumdar and the bar’s president-elect “were fully aware of the
presentation that would be made to the court.”
Meanwhile, Majumdar told the ABA Journal that Clark did not represent the bar or its board
with “his opinion and analysis” shared at the May 12 meeting, though the president said
the bar’s Budget and Audit Committee did authorize the treasurer to relay his individual
concerns.
“The board of governors did not recommend a sunset to the program, nor did any
committee vote on that topic,” Majumdar said in a statement.
Pickett, who is serving as the board’s immediate-past president, called the board’s attempt
to downplay its opposition to the LLLT program cowardly.

https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise?
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“There has been an active group of lawyers that for some time has been determined to put
up every conceivable roadblock in an effort to eliminate the program,” Pickett says.

Supreme Court deals program a fatal blow
At the supreme court’s June 4 en banc administrative
meeting, Justice Susan Owens, who authored the
dissent to the approval of the LLLT program in 2012,
made a motion to sunset the initiative. Gonzalez
seconded the motion, which was approved 7-2, with
Stephens and Madsen dissenting.
The sunset permits LLLTs in good standing to remain
licensed and keep providing services. But anyone not
already in the LLLT pipeline is prohibited from
pursuing the license, and those in the pipeline as of
June 4 have until July 31, 2021 to complete the
licensure requirements.
Justice Steven Gonzalez. Photo from the Washington
Supreme Court.

Gonzalez says he supported sunsetting the initiative
because “it never came anywhere close to sustaining
itself.”

“My urging continued to be to them, ‘Think of yourself as a small business that is applying
for a small business loan, and you have to convince the lender that you are a viable
operation,’” Gonzalez says. “I never saw such a plan.”
Owens did not respond to an interview request made through the court’s communications
office.
Madsen wrote a dissent letter (https://www.abajournal.com/files/Madsen_dissent_6-5-20.pdf) in which she
criticized both the process leading to the majority’s vote and the merits of the decision,
calling the cost concerns about the program “hollow.”
“I think the court is on the wrong side of history on this,” Madsen says in an interview. “I
also think it is a disservice to the public.”
Stephens also says she did not feel the cost issues were fully explored or justified
sunsetting the program.
However, the chief justice says her bigger worry was the process, calling it “highly unusual”
for the court to vote to sunset the program even though that issue was not on the agenda
for its June en banc meeting.
“I was concerned we shouldn’t take that action without letting people know that was under
consideration,” Stephens says. “I had urged that we put out a public notice and take it up in
July.”
In recent weeks, the Washington Supreme Court has received requests to reconsider its
sunset vote in whole or in part.
Stephens says one issue raised by several communiques has been that the timeline set
for those in the LLLT pipeline to become licensed is too short.
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The LLLT board told the court in a June letter
that there are at least 275 students in the
pipeline, and it requested that the court extend the licensure deadline until at least Aug. 1,
2023.
(https://www.abajournal.com/files/June_2020_LLLT_Board_letter.pdf)

“Students are reeling from the court’s decision,” the board wrote. “These are people who
can ill-afford to absorb the loss of money and time spent pursuing the LLLT license.”
On July 9, the supreme court voted to make two modifications to its sunset decision,
according to a letter that Stephens sent (https://www.abajournal.com/files/July_9_LLLT_letter.pdf) to the
leaders of the state bar and LLLT board.
“First, the court authorized an immediate reduction in the experience hours required of
candidates for LLLT licensure from 3,000 hours to 1,500 hours,” Stephens wrote. “Second,
the court voted to allow LLLT candidates until July 31, 2022, to complete the experience
hours requirement, so long as they have completed all other licensure requirements,
including taking the LLLT examination by July 31, 2021.”
“The court, by majority, declined to take any other action on the LLLT board’s request for
reconsideration,” Stephens added.
Meanwhile, the LLLT board and the program’s supporters are mulling options to maintain
the program, including requesting that the legislature act.
“We are not done,” Crossland says. “We will find ways to make this work.”
See also:
ABAJournal.com
(https://www.abajournal.com/news/article/despite_kinks_in_program_nonlawyers_are_successfully_providing_some_legal_s):

“Despite kinks in program, nonlawyers successfully providing some legal services in
Washington state”
Updated July 10 at 3:10 p.m. to include subsequent action from the supreme court
concerning the future of the LLLT program, as well as to provide additional information
about the role of the state bar treasurer.
Give us feedback, share a story tip or update, or report an error.

Copyright 2020 American Bar Association. All rights reserved.
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Supreme Court should reinstate low-cost legal-assistance program
Aug. 2, 2020 at 12:00 pm

Paul Tong / Op-Art

By The Seattle Times editorial board
The state Supreme Court should reconsider its 7-2 June vote that killed a program to help low- and
middle-income people get legal services outside courtrooms.
The promise of the Limited Legal License Technician program ended because it was a money-loser for
the Washington State Bar Association. But that’s partly because the Bar Association and the Supreme
Court denied participants opportunities to thrive. The result is bad for equity in two ways. It forecloses
an opportunity for people to access more affordable legal assistance and for others to pursue legal
careers without high-cost law degrees.
The LLLT system enabled non-lawyers to get trained and state-certified to provide help to people trying
to navigate the legal process. The court created it in 2012, drawing notice for a first-in-the-nation
innovation. Since then, Utah has created a similar mechanism, and at least eight other states have
explored following suit.
Although a person could become an LLLT with an associate’s degree and a modicum of further training,
practice was limited to family law matters. These include divorces and child custody issues — subjects
that carry intense pressure for ordinary people who need to tackle them but cannot afford attorneys.
Washington has recognized a “justice gap” in civil courts for people of even moderate income going
back to the Supreme Court’s 2003 study of courthouse inequity.
An empowered LLLT system should have been part of the solution. LLLTs cannot represent people in
courtrooms, a well-considered restriction. But others were piled on. Regulators hobbled the program,
then blamed it for limping.
https://www.seattletimes.com/opinion/editorials/supreme-court-should-reinstate-low-cost-legal-assistance-program/
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LLLTs asked the Court this spring to expand into two areas — administrative hearings over public
benefits including unemployment, and eviction and debt assistance — where its members could have
helped with massive statewide needs. But just as it had in 2017, when LLLTs requested permission to
take up elder care and health law issues, the Supreme Court said no, instead of looking toward how
Utah’s broader program is working. And this year, the state Bar denied a request to help provide LLLT
students family law education after a UW program ended.
Restrictions on what LLLTs can do protected the revenue streams of Washington’s attorneys. But they
also limited career possibilities for the technicians coming in to help. So only a few took up the job.
Fewer than 50 LLLTs statewide are active today.
This May, the State Bar Association’s treasurer wrote that this “limited historical growth and apparent
interest of the public in becoming an LLLT member” had cost the Bar $1.4 million in administrative
losses over the years. A month later, the high court agreed to “sunset” the program and close the door to
new applicants. At least 275 people at some stage of the program’s pipeline will be allowed a chance to
get in.
The cynical limitations that undermined the viability of the LLLT program squandered the time and
resources well-intentioned people invested. A program to improve courthouse access should be
nurtured, not unfairly constrained. This Supreme Court should acknowledge the program’s value and
stay its execution order. Two chief justices — former chief Barbara Madsen and the current one, Debra
Stephens — voted against ending the program and should be heeded.
As Justice Madsen wrote in her dissent, “It is not the time for closing the doors to justice but, instead,
for opening them wider.” That’s true whether or not Bar Association leaders see it as bad for profits.

The Seattle Times editorial board members are editorial page editor Kate Riley, Frank A. Blethen, Brier
Dudley, Jennifer Hemmingsen, Mark Higgins, Derrick Nunnally and William K. Blethen (emeritus).
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Pressure Mounts To Restore Low-Cost Legal Services
Program
After killing the program earlier this summer, folks in Washington are asking to bring it back.
By JOE PATRICE
Aug 4, 2020 at 11:17 AM







(Image via Getty)

In June, Washington’s supreme court voted 7-2 to put an end to the state’s pioneering Limited Legal License
Technician program. The program allowed non-lawyers to become certified to provide limited legal counseling in
family law matters. In practice, LLLT offered a low-cost alternative for families grappling with divorce and child
custody issues who too often go unrepresented because they cannot afford legal counsel. But the program lost money
for the state bar association so it landed on the chopping block.
Because as we all know, the proper standard for evaluating public services is profitability. Just ask the Post Office
right now.
Washington may not seem like a state with a critical access to justice problem but that’s because most people don’t
really know much about Washington. People understand that economic inequality is universal in the country but the
justice gap isn’t just about money. Most of the country can’t see much beyond Seattle whenever they think about
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Washington, but there’s a large, fairly rural state on the other side of the Cascade range that suffers from the exact

×

same geographic access to justice issues that famously plague states like South Dakota. The LLLT program offered
critical protection for kids whose interests often get shortchanged in family law because one (or both) parents can’t
afford an attorney. And while LLLTs couldn’t aid clients in court, assistance navigating the paperwork is a godsend
for these families.
The editorial board of the Seattle Times has brought media weight to the effort to restore the program, pointing the
finger at attorney-driven protectionism for thwarting the program:

“

An empowered LLLT system should have been part of the solution. LLLTs cannot represent people in
courtrooms, a well-considered restriction. But others were piled on. Regulators hobbled the program,
then blamed it for limping.
LLLTs asked the Court this spring to expand into two areas — administrative hearings over public
beneﬁts including unemployment, and eviction and debt assistance — where its members could have
helped with massive statewide needs. But just as it had in 2017, when LLLTs requested permission
to take up elder care and health law issues, the Supreme Court said no, instead of looking toward how
Utah’s broader program is working. And this year, the state Bar denied a request to help provide LLLT
students family law education after a UW program ended.

Expanding the program to other areas that lower income people typically confront would seem to be the logical
extension of a program designed to help lower income people with legal problems. But since the powers that be
were more interested in the program as a sideshow they balked at any extension and then shrugged when few people
signed up for a job with a sever cap on their opportunities.
One of the dissenters put it this way:

“

As Justice [Barbara] Madsen wrote in her dissent, “It is not the time for closing the doors to justice but,
instead, for opening them wider.” That’s true whether or not Bar Association leaders see it as bad for
proﬁts.

Unfortunately, it can be hard to focus on legal representation policies at times like these, but that’s why keeping up
the pressure is so important. Washington eliminated this program. Cuomo is gutting immigration rights defense in

New York. Initiatives to defend the rights of people who can’t afford help are easy targets. Keep pushing back.
Supreme Court should reinstate low-cost legal-assistance program [Seattle Times]
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Sometimes a lawyer is overkill
April 15, 2021 at 3:02 pm | Updated April 15, 2021 at 3:02 pm

Michael Osbun / Op-Art

By The Seattle Times editorial board
Washingtonians should hope they never need the services of a Limited Legal License
Technician (LLLT), but if they do, they should hope one is available. Unless the state
Supreme Court has a change of heart, LLLTs are an endangered species.
LLLTs are trained legal professionals, a step up from paralegals. They aren’t full-blown
lawyers with the same extensive education, but they have learned specialized areas of
the law and been tested on that knowledge. Think of them as akin to nurse practitioners
in medicine. You’d want a doctor for surgery and a lawyer for a court case, but for a lot
of run-of-the-mill stuff, the nurse practitioner or LLLT is plenty, and much more
affordable.
Washington state pioneered LLLTs when the Supreme Court authorized them in 2012.
Other states have created or are considering their own versions.
Since inception, though, the Supreme Court has offered little support for the fledgling
program. LLLTs may work only in family law, for example. They have proposed
expanding into elder care, health law, landlord/tenant issues, immigration and other
practice areas, but the Supreme Court repeatedly rebuffs them.
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By keeping their practice area so narrow, the legal establishment prevents the program
from flourishing. Just as not every lawyer wants to practice family law, so too with
potential LLLTs.
The limited scope also denies low-income residents and communities of color an
affordable option in legal matters that don’t wind up in court and don’t require an
expensive attorney. It would be better, for example, if a family facing eviction from a
low-cost apartment could get some professional help filing paperwork.
The Washington State Bar Association and the state Supreme Court haven’t been fans of
LLLTs for a while. The reason offered is the high cost of the program and limited
participation. Perhaps more realistically it’s because every person who goes to an LLLT
is lost billable hours for a lawyer.
Last summer, the Supreme Court, without any public input, voted to sunset the LLLT
program. Current LLLTs and those in the pipeline could continue, but there would be no
new ones within a couple of years.
Now, that decision might not be final. The court has relented and at least is letting the
public weigh in on the regulations that would enact the sunset. We encourage readers to
do so. Tell justices that everyone should have access to affordable legal services. Tell
them that in a lot of cases, a lawyer is overkill. Tell them to expand practice areas for
LLLTs.
And tell them that, in the words of former Chief Justice Barbara Madsen, who was
instrumental in creating the program, “The elimination of the LLLT license, which was
created to address access to justice across income and race, is a step backward in this
critical work. It is not the time for closing the doors to justice but, instead, for opening
them wider.”
Contact the Supreme Court at supreme@courts.wa.gov, and keep your comments to no
more than 1,500 words.

The Seattle Times editorial board members are editorial page editor Kate Riley, Frank
A. Blethen, Jennifer Hemmingsen, Mark Higgins, Derrick Nunnally and William K. Blethen
(emeritus).

88

Letters To The Editor

Legal services: Technician licenses help assure equity
April 23, 2021 at 1:45 pm

By Letters editor
The Seattle Times

The editorial about the limited license legal technician program and criticism of the
state Supreme Court to sunset that program was spot on [“Sometimes a lawyer is
overkill,” April 15, Opinion].
The decision to abolish the law technician license is flawed. It is a step back from
providing legal assistance for people of low or modest incomes.
I’ve practiced law for more than 40 years and can vouch for the fact that many people
who need legal assistance don’t really need lawyers. They need someone to help
navigate the court system, for example.
One reason for the high cost of lawyers is to recover the cost of legal education. A legal
technician will not incur that cost. And, legal technicians will not be able to provide the
full range of services a lawyer is able to provide.
The Supreme Court and the legal profession should embrace what the medical
profession has known for years: that many services do not need to be performed by a
doctor. Hence physician assistants, nurse practitioners and medical assistants.
One can easily imagine that if the court won’t reverse its decision, the Legislature or the
people, through initiative, will take on the task of assuring more equitable availability
of legal services.
Kelby Fletcher, Seattle

Letters editor: letters@seattletimes.com;
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The data collection began in January. At the end of the two-year period, in Phase II, some form of an
independent, nonprofit supervisor with delegated regulatory authority over some or all legal services
will be created. But what happens in Phase II will be determined by the outcome of Phase I. Phase II
could proceed in multiple different directions as long as the goal: a low risk to consumers approach
remains its key objective.
Status
Illinois and California are at sluggish earlier stages and their possible changes will need the results of
the Utah project if they are going to overcome the inevitable opposition. There is considerable
resistance to overcome. The California Board of Trustees will, no later than July 31, 2021, explore
options to increase access through licensing of paraprofessionals, limited license legal technicians,
and other paraprofessionals.
Illinois
A joint task force between the Chicago Bar Association and the Chicago Bar Foundation on the
sustainable practice of law and innovation convened its first meeting on Oct. 7, 2019. Committee
work by the task force focuses on the following areas:
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Modernizing lawyer referral and law firm models to open the door to expand opportunities for
lawyers to represent clients in an affordable and financially viable manner;
Optimizing the use of other legal professionals or paraprofessionals to assist clients and provide
a variety of legal services such as community legal navigators or limited licensed legal
technicians;
Partnering with online legal service providers and other business and technology entities to
make legal forms, documents and self-help resources more readily available to the public;
Undertaking a critical review and assessment of the Illinois Attorney Registration and
Disciplinary Commission professional rules of responsibility with a focus on a renewed, plain
language approach; and

Assessing whether the limited-scope rules for lawyers in Illinois should be expanded beyond
civil cases in state court to include misdemeanor, quasi-criminal or federal court cases.

The Chicago Bar Association and Chicago Bar Foundation task force will review and build on the
knowledge and work product created by these task forces as it reimagines the regulation of the
business of law in Illinois to:

Improve opportunities for lawyers to connect with legal consumers and practice law in a more
sustainable, financially viable and customer-centric manner; and
Provide more cost effective and efficient legal support to the public by, where appropriate,
optimizing the use of other legal professionals, partnering with online legal service providers
and other business and technology entities, and expanding the limited scope rules.

The goals of the Chicago Bar Association and Chicago Bar Foundation task force are said to be
twofold. First, the task force aims to submit recommendations regarding ethics rule changes to the
Illinois Supreme Court by this fall. And second, the task force will then continue to identify, track
and assess ongoing legal innovations and initiatives in other jurisdictions to ensure that Illinois
remains at the forefront on these issues.
Arizona
The Arizona Supreme Court has made two important changes effective Jan. 1, 2021. One change is a
licensure process that will allow nonlawyers, called legal paraprofessionals, to provide limited legal
services to the public, including being able to go into court with their client. The other truly
important change is the elimination of the rule prohibiting fee sharing and prohibiting nonlawyers
file:///C:/Users/chris/OneDrive/Documents/!LLLT group work/FLEC/Finding A Path Forward To Regulate The Legal Industry - Law360 10.22.20.html

916/10

11/14/2020

Finding A Path Forward To Regulate The Legal Industry - Law360

from having economic interests in law firms.
Some expect this to allow the Big Four accounting firms — EY, Deloitte, KPMG LLP and PwC — and
other alternative legal service providers to take a more direct competitive stance against U.S. law
firms, especially if several larger states adopt such changes.
ABA Model Rule 5.4 — on which all states' versions are based, including Arizona's — prevents
lawyers from sharing legal fees with nonlawyers, or from forming partnerships with nonlawyers if
any of the activities of the partnership consist of the practice of law.
Eliminating the rule could result in a professional non-lawyer administrator in a law firm having an
ownership interest, or a Fortune 500 company becoming a passive law firm investor.
It also could mean that law firms could attract investors, technologists, marketers and other
nonlawyers by giving them equity in the firm.
California
The State Bar of California formed the Task Force on Access Through Innovation of Legal Services
with seven specific recommendations. Most notably, a long list of rule changes and a new regulatory
framework designed to draw technology into the legal market was proposed. These planned changes
include a far more permissive regulatory structure that would let lawyers split fees with nonlawyers.
The public comments have been reviewed and will now be reviewed by either a task force, a working
group or the state bar's Standing Committee on Professional Responsibility and Conduct, and will be
providing a report to the board with its recommendations. Any regulatory changes will likely need
the blessing of the California Supreme Court and the Legislature, a difficult challenge given that
numerous legal groups, including the Consumer Attorneys of California and Public Counsel remain
opposed.

Connecticut and Oregon
A Connecticut bar task force in December also held a launch meeting for a study of alternative legal
businesses and law school training. And last fall, the board of the Oregon State Bar voted in favor of
liberalizing regulations to let licensed paraprofessionals provide some legal services without a
supervising lawyer, aiming to make the justice system more accessible.
American Bar Association
The ABA House of Delegates resolution, titled Encouraging Regulatory Innovation, wouldn't change
any rules or regulations on its own. But it would urge jurisdictions to adopt changes that could let
nonlawyers perform services typically provided by licensed attorneys, or even allow nonlawyers to
file:///C:/Users/chris/OneDrive/Documents/!LLLT group work/FLEC/Finding A Path Forward To Regulate The Legal Industry - Law360 10.22.20.html
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own law firms.
United Kingdom
Most of the changes under consideration are using the U.K.'s experience with the Legal Services Act,
effective Jan. 1, 2010, as a guide on how to try alternatives — but none of the state bars in the U.S.
have yet adopted the LSA's creation of a separate regulatory entity (i.e., the Legal Services Board)
not controlled by lawyers and answerable to Parliament.
Forged just before the banking crisis, the LSA was seen at the time was highly revolutionary. Its most
eye-catching provisions allowed law firms to be owned by those outside the legal profession. These
new types of firms are known as alternative business structures. It also transferred the complaints
handling function from professional bodies to an independent legal ombudsman.
Finally, the LSA recast the regulatory framework with an oversight regulator, the Legal Services
Board, which could drive change within regulators, ensure that the representative functions of
professional bodies was separate from their regulatory functions, and approve new regulators and
new rules put forward by those regulators.
It is important to grasp how radical these regulatory structures are compared to the rest of the world.
The dominant regulatory model in both the U.S. and Europe is for the regulation to be carried out by
a body that is also the representative body of lawyers in that jurisdiction. These bodies do not permit
external ownership of law firms and generally are resistant to change.
There are exceptions. New South Wales in Australia was a template for the LSA. Singapore has
opened up its legal market as part of its push to be a regional and world legal hub. A number of
Canadian law societies are exploring more liberal regulatory regimes including forms of alternative
business structures and entity regulation.
Conclusion
It remains to be seen what kinds of alliances between nonlawyers will be formed in Arizona as a
result of their elimination of Rule 5.4. Once the Utah bar's sandbox experiment is concluded, the
results should help guide development of alternatives to deliver needed services.
The single most important question is whether the regulation of legal services will remain within the
profession or be transferred to an outside regulator.

Gerald G. Knapton is a senior partner at Ropers Majeski PC. Previously he was the chair of the
California State Bar's standing committee on mandatory fee arbitration.
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Rule 14-802. Authorization to practice law.
(a) Application. Except as set forth in paragraphs (c) and (d), only persons who are
active, licensed Bar members in good standing may engage in the practice of law in
Utah.
(b) Definitions. For purposes of this rule:
(1) “Practice of law” means representing the interests of another person by
informing, counseling, advising, assisting, advocating for, or drafting
documents for that person through applying the law and associated legal
principles to that person’s facts and circumstances.
(2) “Law” means the collective body of declarations by governmental
authorities that establish a person’s rights, duties, constraints, and freedoms
and includes:
(A) constitutional provisions, treaties, statutes, ordinances, rules,
regulations, and similarly enacted declarations; and
(B) decisions, orders, and deliberations of adjudicative, legislative, and
executive bodies of government that have authority to interpret,
prescribe, and determine a person’s rights, duties, constraints, and
freedoms.
(3) “Person” includes the plural as well as the singular and legal entities as
well as natural persons.
(c) Licensed Paralegal Practitioners. A person may be licensed to engage in the
limited practice of law in the area or areas of (1) temporary separation, divorce,
parentage, cohabitant abuse, civil stalking, and custody and support; (2) forcible
entry and detainer; and (3) debt collection matters in which the dollar amount in
issue does not exceed the statutory limit for small claims cases.
(1) Within a practice area or areas in which a Licensed Paralegal Practitioner is
licensed, a Licensed Paralegal Practitioner who is in good standing may
represent the interests of a natural person who is not represented by a lawyer
unaffiliated with the Licensed Paralegal Practitioner by:
(A) establishing a contractual relationship with the client;
(B) interviewing the client to understand the client’s objectives and
obtaining facts relevant to achieving that objective;
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(C) completing forms approved by the Judicial Council;
(D) informing, counseling, advising, and assisting in determining which
form to use and giving advice on how to complete the form;
(E) signing, filing, and completing service of the form;
(F) obtaining, explaining, and filing any document needed to support
the form;
(G) reviewing documents of another party and explaining them;
(H) informing, counseling, assisting and advocating for a client in
mediated negotiations;
(I) filling in, signing, filing, and completing service of a written
settlement agreement form in conformity with the negotiated
agreement;
(J) communicating with another party or the party’s representative
regarding the relevant form and matters reasonably related thereto; and
(K) explaining a court order that affects the client’s rights and
obligations.
(d) Exceptions and Exclusions. Whether or not it constitutes the practice of law, the
following activity by a nonlawyer, who is not otherwise claiming to be a lawyer or to
be able to practice law, is permitted:
(1) Making legal forms available to the general public, whether by sale or
otherwise, or publishing legal self-help information by print or electronic
media.
(2) Providing general legal information, opinions, or recommendations about
possible legal rights, remedies, defenses, procedures, options, or strategies, but
not specific advice related to another person’s facts or circumstances.
(3) Providing clerical assistance to another to complete a form provided by a
municipal, state, or federal court located in Utah when no fee is charged to do
so.
(4) When expressly permitted by the court after having found it clearly to be in
the best interests of the child or ward, assisting one’s minor child or ward in a
juvenile court proceeding.
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(5) Representing a party in small claims court as permitted by Rule of Small
Claims Procedure 13.
(6) Representing without compensation a natural person or representing a
legal entity as an employee representative of that entity in an arbitration
proceeding, where the amount in controversy does not exceed the
jurisdictional limit of the small claims court set by the Utah Legislature.
(7) Representing a party in any mediation proceeding.
(8) Acting as a representative before administrative tribunals or agencies as
authorized by tribunal or agency rule or practice.
(9) Serving in a neutral capacity as a mediator, arbitrator, or conciliator.
(10) Participating in labor negotiations, arbitrations, or conciliations arising
under collective bargaining rights or agreements or as otherwise allowed by
law.
(11) Lobbying governmental bodies as an agent or representative of others.
(12) Advising or preparing documents for others in the following described
circumstances and by the following described persons:
(A) A real estate agent or broker licensed in Utah may complete stateapproved forms including sales and associated contracts directly related
to the sale of real estate and personal property for their customers.
(B) An abstractor or title insurance agent licensed in Utah may issue real
estate title opinions and title reports and prepare deeds for customers.
(C) Financial institutions and securities brokers and dealers licensed in
Utah may inform customers with respect to their options for titles of
securities, bank accounts, annuities, and other investments.
(D) Insurance companies and agents licensed in Utah may recommend
coverage, inform customers with respect to their options for titling of
ownership of insurance and annuity contracts, the naming of
beneficiaries, and the adjustment of claims under the company’s
insurance coverage outside of litigation.
(E) Health care providers may provide clerical assistance to patients in
completing and executing durable powers of attorney for health care
and natural death declarations when no fee is charged to do so.
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(F) Certified Public Accountants, enrolled IRS agents, public
accountants, public bookkeepers, and tax preparers may prepare tax
returns.
(13) Representing an Indian tribe that has formally intervened in a proceeding
subject to the Indian Child Welfare Act of 1978, 25 U.S.C. sections 1901–63.
Before a nonlawyer may represent a tribe, the tribe must designate the
nonlawyer representative by filing a written authorization. If the tribe changes
its designated representative or if the representative withdraws, the tribe must
file a written substitution of representation or withdrawal.
(14) Providing legal services under Utah Supreme Court Standing Order No.
15.
Effective September 1, 2020
Advisory Committee Comment:
Paragraph (a).
“Active” in this paragraph refers to the formal status of a lawyer, as determined by
the Bar. Among other things, an active lawyer must comply with the Bar’s
requirements for continuing legal education.
Paragraph (b).
The practice of law defined in paragraph (b)(1) includes: giving advice or counsel to
another person as to that person’s legal rights or responsibilities with respect to that
person’s facts and circumstances; selecting, drafting, or completing legal documents
that affect the legal rights or responsibilities of another person; representing another
person before an adjudicative, legislative, or executive body, including preparing or
filing documents and conducting discovery; and negotiating legal rights or
responsibilities on behalf of another person.
Because representing oneself does not involve another person, it is not technically the
“practice of law.” Thus, any natural person may represent oneself as an individual in
any legal context. To the same effect is Article 1, Rule 14-111 Integration and
Management: “Nothing in this article shall prohibit a person who is unlicensed as an
attorney at law or a foreign legal consultant from personally representing that
person’s own interests in a cause to which the person is a party in his or her own
right and not as assignee.”
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Similarly, an employee of a business entity is not engaged in “the representation of
the interest of another person” when activities involving the law are a part of the
employee’s duties solely in connection with the internal business operations of the
entity and do not involve providing legal advice to another person. Further, a person
acting in an official capacity as an employee of a government agency that has
administrative authority to determine the rights of persons under the law is also not
representing the interests of another person.
As defined in paragraph (b)(2), “the law” is a comprehensive term that includes not
only the black-letter law set forth in constitutions, treaties, statutes, ordinances,
administrative and court rules and regulations, and similar enactments of
governmental authorities, but the entire fabric of its development, enforcement,
application, and interpretation.
Laws duly enacted by the electorate by initiative and referendum under
constitutional authority are included under paragraph (b)(2)(A).
Paragraph (b)(2)(B) is intended to incorporate the breadth of decisional law, as well as
the background, such as committee hearings, floor discussions, and other legislative
history, that often accompanies the written law of legislatures and other law- and
rule-making bodies. Reference to adjudicative bodies in this paragraph includes
courts and similar tribunals, arbitrators, administrative agencies, and other bodies
that render judgments or opinions involving a person’s interests.
Paragraph (c).
The exceptions for Licensed Paralegal Practitioners arise from the November 18, 2015
Report and Recommendation of the Utah Supreme Court Task Force to Examine
Limited Legal Licensing. The Task Force was created to make recommendations to
address the large number of litigants who are unrepresented or forgo access to the
Utah judicial system because of the high cost of retaining a lawyer. The Task Force
recommended that the Utah Supreme Court exercise its constitutional authority to
govern the practice of law to create a subset of discreet legal services in the practice
areas of: (1) temporary separation, divorce, parentage, cohabitant abuse, civil
stalking, and custody and support; (2) unlawful detainer and forcible entry and
detainer; and (3) debt collection matters in which the dollar amount in issue does not
exceed the statutory limit for small claims cases. The Task Force determined that
these three practice areas have the highest number of unrepresented litigants in need
of low-cost legal assistance. Based on the Task Force’s recommendations, the Utah
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Supreme Court authorized Licensed Paralegal Practitioners to provide limited legal
services as prescribed in this rule and in accordance with the Supreme Court Rules of
Professional Practice.
Paragraph (c)(1)(E).
A Licensed Paralegal Practitioner may complete forms that are approved by the
Judicial Council and that are related to the limited scope of practice of law described
in paragraph (c). The Judicial Council approves forms for the Online Consumer
Assistance Program and for use by the public. The forms approved by the Judicial
Council
may
be
found
at
https://www.utcourts.gov/ocap/
and
https://www.utcourts.gov/selfhelp/.
Paragraph (d).
To the extent not already addressed by the requirement that the practice of law
involves the representation of others, paragraph (d)(2) permits the direct and indirect
dissemination of legal information in an educational context, such as legal teaching
and lectures.
Paragraph (d)(3) permits assistance provided by employees of the courts and legalaid and similar organizations that do not charge for providing these services.
Paragraph (d)(7) applies only to the procedures directly related to parties’
involvement before a neutral third-party mediator; it does not extend to any related
judicial proceedings unless otherwise provided for under this rule (e.g., under
paragraph (d)(5)).
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Article
Licensed Paralegal Practitioners
by Catherine J. Dupont

I had an interesting cab ride from the St. George Airport to the
Utah State Bar’s Spring Convention. When Carol, the cabbie, heard
that I work for the state courts she told me about her recent
experience with a legal issue and shared her opinion that there is
no justice in the legal system. She won her case, but she found
the experience overwhelming and expensive. Carol is not alone.
Utah’s 2017 court records reveal that in family law cases 69% of
respondents and 56% of petitioners were self-represented. In
eviction cases and debt collection cases the numbers are even
worse – more than 95% and 98% of respondents, respectively,
were self-represented.
The alarming number of people navigating the legal system without
representation contributes to the perception that the legal system
is stacked against a person who cannot afford an attorney. The
Utah Supreme Court and the Utah State Bar are dedicated to
addressing barriers to legal representation through innovative
projects designed to improve access to the courts. One of those
projects is the creation of a new profession: Licensed Paralegal
Practitioner (LPP). This spring, Utah’s Supreme Court approved
final rules to create and regulate LPPs as part of the practice of
law, making Utah the second state in the nation to establish a
license to practice law outside of a traditional law degree in
designated practice areas and within a limited scope of service.
How Did the Utah Supreme Court and the Utah State
Bar Develop the LPP Program?
The idea to create a market-based solution for the unmet needs
of litigants started with a task force created by the Utah Supreme
Court in May 2015. The recommendations of that task force were
then assigned to the LPP Steering Committee, which has met frequently
over the past year. The LPP Steering Committee’s composition is broad,
including judges from the trial and appellate courts, practitioners
in each of the substantive law areas in which an LPP may practice,
paralegals, representatives of colleges and universities with legal
studies programs, the Dean of the University of Utah law school and
a representative from BYU’s law school, a former state senator,
a consumer protection representative, Utah State Bar staff, and
several public members. The LPP Steering Committee created
working groups to develop education criteria, licensing requirements,
16
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and rules of professional conduct. The working groups also met
frequently over the last year and involved various stakeholders who
could help with each group’s specific task. The LPP Steering
Committee’s work has been deliberative and subject to approval
by the Utah Supreme Court and the Judicial Council.
What is the LPP Limited Scope of Service?
Rule 14-802 of the Rules Governing the Utah State Bar creates
an exception to the authorization to practice law for an LPP. The
exception permits an LPP to assist a client only in the practice
areas for which the LPP is licensed. The rule limits an LPP’s
possible practice areas to:
• Specific family law matters, such as temporary separation,
divorce, parentage, cohabitant abuse, civil stalking, custody
and support, or name change;
• Forcible entry and detainer; and
• Debt collection matters in which the dollar amount at issue
does not exceed the statutory limit for small claims cases.
Rule 14-802 also enumerates permissible actions for LPPs
within the practice areas. Under this rule, an LPP may:
• Enter into a contractual relationship with a natural person
(LPPs cannot represent corporations);
• Interview a client to determine the client’s needs and goals;
• Assist a client with completing approved forms and obtaining
documents to support those forms;
CATHERINE J. DUPONT is the Appellate
Courts Administrator and staff to the Utah
Supreme Court’s LPP Steering Committee.
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• Complete a settlement agreement, sign the form, and serve
the written settlement agreement;
• Communicate with another party or the party’s representative
regarding the relevant forms and matters; and
• Explain to a client the court’s order and how it affects the
client’s rights and obligations.
It is important to note that an LPP may not appear in court and
may not charge contingency fees. They may, however, own their
own firms, own a non-controlling equity interest in a firm with
attorneys, and use the courts’ e-filing systems. There will be no
pro hac vice admissions and no reciprocal licensing, at least for
the time being. They will be required to have trust accounts and
will have the obligation to provide pro bono services.

• A degree in law from an accredited law school;
• An Associate degree in paralegal studies from an accredited
school;

Licensed Paralegal Practitioners

• Inform, counsel, assist, and advocate for a client in a
mediated negotiation;

What is the Required Training for an LPP?
Rules Governing Licensed Paralegal Practitioner (RGLPP)
15-703 establishes the education and training requirements for
an LPP. An LPP applicant must have one of the following degrees:

Articles

• Review documents of another party and explain those
documents to a client;

• A Bachelor’s degree in paralegal studies from an accredited
school; or
• A paralegal certificate – or fifteen hours of paralegal studies
from an accredited school – in addition to a Bachelor’s
degree in any subject from an accredited school.
In addition to those degree requirements, an applicant is required to:
• Complete 1,500 hours of substantive law-related experience
within the three years prior to the application. These hours
must include:
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and litigated hundreds of complex enforcement investigations.
The experience and perspective he gained at the Division
will complement Clyde Snow’s Securities and Regulatory
Enforcement, and Government Investigations and White Collar
Defense practice groups. Mr. Woodwell will focus his practice
on securities enforcement, regulatory defense, government and
independent investigations, and white collar defense.
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– 500 hours of substantive law-related experience in family
law if the applicant want to practice in that area; or
– 100 hours of substantive law-related experience in debt
collection or forcible entry and detainer if the applicant
wants to be licensed in those areas;
• Pass a professional ethics examination; and
• Pass a Licensed Paralegal Practitioner Examination for each
practice area for which the applicant seeks to practice.
However, there is also a provision (RGLPP 15-705) allowing the
bar to waive some of the minimum education requirements for
the limited time of three years from the date the bar initially
begins to accept LPP licensure applications. These waivers may be
granted if an applicant demonstrates that he or she has
completed seven years of full-time substantive law-related
experience as a paralegal within the previous ten years.
Who Will Administer This New Profession?
LPPs will be officers of the court and practice law. Pursuant to
authority delegated from the Utah Supreme Court, the Utah State
Bar will administer all aspects of the new profession, including
admissions, license renewal, and monitoring compliance with

Auctioneers
& Appraisers
Erkelens & Olson Auctioneers has been the standing
court appointed auction company for over 30 years.
Our attention to detail and quality is unparalled. We
respond to all situations in a timely and efficient
manner, preserving assets for creditors and trustees.
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Auctioneers, CAGA Appraisers
Call us for a free Consultation

801-355-6655
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continuing legal education requirements. Bar assistance
programs, such as fee arbitration and Lawyers Helping Lawyers,
will be available to LPPs. At its most recent Board of Bar
Commissioners meeting, the Utah State Bar formally agreed to
include in its budget the cost of administering the LPP program.
Are LPPs Subject to Ethical Standards and Discipline?
Yes. The Utah Supreme Court has adopted Licensed Paralegal
Practitioner Rules of Professional Conduct, which provide ethical
obligations for LPPs and establish Rules of LPP Discipline and
Disability as well as standards for imposing discipline similar to
those that govern attorneys. The Office of Professional Conduct
will investigate and, if necessary, prosecute complaints against
LPPs, and the rules make them subject to potential discipline.
Is There a Market for LPPs?
Yes. Utah undeniably has a need for more accessible legal
representation. The Utah State Bar’s recent survey indicates that
people are often interested in self-representation with some
support from a legal practitioner. The limited scope of legal
services provided by an LPP is one viable solution to this issue.
It’s also clear that there is a strong interest among paralegals to
pursue this licensing option. In a recent survey conducted by
the Utah Supreme Court’s LPP Steering Committee, more than
200 paralegals expressed an interest in getting licensed as an
LPP. The majority were interested in establishing an LPP practice
within a law firm, while about a third were interested in starting
an independent LPP firm.
What Are the Next Steps?
There is still more work to prepare for the arrival of LPPs in the
market. The court created a Forms Committee to examine the
multitude of forms used in the courts. The Forms Committee
has the herculean task of updating court forms, creating new
forms, and deleting obsolete forms. This effort will benefit all
legal practitioners in the state and is especially important for
LPPs whose practice is limited to the use of forms approved by
the Judicial Council. With that in mind, the Forms Committee is
focusing first on updating and developing forms in the family law,
debt collection and forcible entry and detainer areas of law.
Some have asked if creation of the LPP license is a field of
dreams. If we create it, will they come? The LPP Steering
Committee believes the Utah model for the LPP program is a
promising solution to a growing need in the state. In the
meantime, Utah Valley University is preparing to start classes for
LPPs in the fall of 2018, and we hope to have our first Licensed
Paralegal Practitioners in 2019.
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INTRODUCTION: Toward Equal Access to Justice
“An estimated five billion people have unmet justice needs globally. This justice gap
includes people who cannot obtain justice for everyday problems, people who are excluded
from the opportunity the law provides, and people who live in extreme conditions of
injustice.”1 This predicament is not unique to third-world countries: According to the World
Justice Project, the United States is presently tied for 99 th out of 126 countries in terms of
access to and affordability of civil justice.2 An astonishing “86% of the civil legal problems
reported by low-income Americans in [2016–17] received inadequate or no legal help.”3 Yet at
the same time, access to justice should be the very hallmark of the American legal system. To
quote Chief Justice John Marshall, the “essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws . . . .” 4 And “[o]ne of the first duties of
government is to afford that protection.”5
The Utah Judiciary, the branch of government with constitutional responsibility for the
administration of justice, has been in the vanguard of initiatives aimed at solving the access-tojustice problem. The judiciary, under the leadership of the Utah Supreme Court (Supreme Court
or Court) and the Judicial Council, has established state-wide pro bono efforts, moved to
systematize court-approved forms and make them easily accessible online, established a new
legal profession in Licensed Paralegal Practitioners (LPPs), and piloted an online dispute
resolution model for small claims court. Each of these initiatives takes an important step
toward narrowing the access-to-justice gap. But the most promising initiative, and the focus of
this report, involves profoundly reimagining the way legal services are regulated in order to
harness the power of entrepreneurship, capital, and machine learning in the legal arena.
In the latter part of 2018, the Supreme Court, at the request of the Utah State Bar (Utah
Bar or Bar), charged Justice Deno Himonas and John Lund (past President of the Bar) with
organizing a work group to study and make recommendations to the Court about optimizing
the regulatory structure for legal services in the Age of Disruption. More specifically, the work
1

Task Force on Justice, Measuring the Justice Gap, WORLD JUSTICE PROJECT (Feb. 6, 2019),
https://worldjusticeproject.org/sites/default/files/documents/Measuring%20the%20Justice%20Gap_Feb2019.pdf
(last visited Aug. 12, 2019); see also GILLIAN K. HADFIELD, RULES FOR A FLAT WORLD: WHY HUMANS INVENTED LAW AND HOW
TO REINVENT IT FOR A COMPLEX GLOBAL ECONOMY 281 (2017) (estimating four billion people live “outside of the rule of
law—with little access to basic legal tools”).
2
WORLD JUSTICE PROJECT, Rule of Law Index 2019, https://worldjusticeproject.org/sites/default/files/documents/
WJP_RuleofLawIndex_2019_Website_reduced.pdf (last visited Aug. 12, 2019).
3
LEGAL SERVICES CORPORATION, The Justice Gap: Measuring the Unmet Civil Legal Needs of Low-income Americans
(June 2017), https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf (last visited Aug. 12,
2019).
4
Marbury v. Madison, 5 U.S. 137, 163 (1803).
5
Id.
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group was charged with optimizing regulation in a manner that fosters innovation and
promotes other market forces so as to increase access to and affordability of legal services.
With this objective firmly in mind, members of the Utah court system and the Utah Bar, leading
academics, and other experts, working closely together, have outlined what a new regulatory
structure should look like. This new regulatory structure provides for broad-based investment
and participation in business entities that provide legal services to the public, including nonlawyer investment in and ownership of these entities, through two concurrent approaches:
(1) substantially loosening restrictions on the corporate practice of law, lawyer advertising,
solicitation, and fee arrangements, including referrals and fee sharing; and (2) simultaneously
establishing a new regulatory body (sometimes referred to as a regulator) under the
supervision and direction of the Supreme Court to advance and implement a risk-based,
empirically-grounded regulatory process for legal service entities. The new regulatory structure
should also solicit non-traditional sources of legal services, including non-lawyers and
technology companies, and allow them to test innovative legal service models and delivery
systems through the use of a “regulatory sandbox” approach, which permits innovation to
happen in designated areas while addressing risk and generating data to inform the regulatory
process.6
Bridging the access-to-justice gap is no easy undertaking: it requires multi-dimensional
vision, strong public leadership, and perseverance. It also requires timely action. And it is the
view of the work group that the time for regulatory reform is now. Without such reform, it is
our belief that the American legal system will continue to underserve the public, causing the
access-to-justice gap to expand. Therefore, the work group respectfully urges the Supreme
Court to adopt the recommendations outlined in this report.

THE UTAH WORK GROUP ON REGULATORY REFORM
The core mission of the work group is to optimize the regulatory structure for legal
services in the Age of Disruption in a way that fosters innovation and promotes other market
forces so as to increase access to and affordability of legal services.
In the fall of 2018 and winter of 2019, Supreme Court Justice Deno Himonas and John
Lund, past president of the Utah Bar, gathered members of the Utah court system and the Bar,
leading academics, and other experts to form the work group. Justice Himonas and Mr. Lund
6

The Utah work group is not going it alone in this space. Arizona, California, and the Institute for the Advancement
of the American Legal System are all evaluating and moving toward regulatory reform in an effort to narrow the
access-to-justice gap. See Brenna Goth & Sam Skolnik, Arizona Weighs Role of Non-Lawyers in Boosting Access to
Justice, BLOOMBERG BIG LAW BUSINESS (Aug. 15, 2019), https://biglawbusiness.com/arizona-weighs-role-of-nonlawyers-in-boosting-access-to-justice (last visited Aug. 16, 2018); see also Institute for the Advancement of the
American Legal System, Unlocking Legal Regulation, UNIVERSITY OF DENVER (forthcoming) (on file with author).
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co-chair the work group. In addition to Justice Himonas and Mr. Lund, the group is comprised of
H. Dickson Burton, immediate past President of the Bar; Dr. Thomas Clarke, Vice President of
Research and Technology for the National Center for State Courts (NCSC) (ret.); Cathy Dupont,
Deputy Utah State Courts Administrator; Dr. Gillian Hadfield, Professor of Law and Professor of
Strategic Management, University of Toronto Faculty of Law; Dr. Margaret Hagan, Director of
the Legal Design Lab and Lecturer in Law at Stanford Law School; Steve Johnson, past Chair of
the Court’s Advisory Committee on the Rules of Professional Conduct; Lucy Ricca, former
Executive Director of and current Fellow with the Stanford Center on the Legal Profession;
Gordon Smith, Dean of the J. Reuben Clark Law School at Brigham Young University and Glen L.
Farr Professor of Law; Heather White, past Co-Chair of the Bar Innovation in Law Practice
Committee; and Elizabeth Wright, General Counsel to the Bar.7
The impetus for the work group was a letter sent by Mr. Burton to the Court on behalf
of the State Bar.8 The letter correctly noted that “[a]ccess to justice in Utah remains a
significant and growing problem.” The Bar set forth its belief that, to help combat that problem,
“a key step to getting legal representation to more people is to substantially reform the
regulatory setting in which lawyers operate.” The Bar therefore requested that “the Court
establish a small working group to promptly study possible reforms and make
recommendations for revisions, possibly major revisions, to the rules of professional
responsibility so as to permit lawyers to more effectively and more affordably provide legal
services and do related promotion of those services.”
The work group understood from the outset that, as outlined in the letter to the Court,
the charge involved “the consideration” and evaluation of “(1) the effect of modern
information technology and modern consumer patterns on the current rules, (2) the potential
value, in terms of making legal services accessible to clients, of non-lawyer investment and
ownership in entities providing legal services and the related regulatory issues, (3) the prospect
of broadening the availability of legal services through flat fee and other alternative fee
arrangements not currently permitted by the rules, (4) whether there is continuing justification
for the rules against direct solicitation, (5) whether and how to permit and structure lawyer use
of referral systems such as Avvo in light of the rule against referral fees[,] and [(6)] the related
trends and approaches being considered and/or implemented in other bars, such as Oregon
and the [American Bar Association’s (ABA)] work in this area.”

7

A short biography for each member of the work group can be found at Appendix A. We would also like to extend
a special thanks to Dolores Celio, Judicial Assistant to Justice Himonas, and Kevin Heiner (J.D. 2018, Columbia Law
School) and John Peterson (J.D. 2016, Harvard Law School), law clerks to Justice Himonas, for their invaluable help
researching, writing, and editing this report.
8
A copy of Mr. Burton’s letter is attached at Appendix B.
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THE NEED FOR REGULATORY REFORM TO ADDRESS THE ACCESS-TO-JUSTICE GAP
IN THE AGE OF DISRUPTION
Nelson Mandela poignantly observed that “[a] nation should not be judged by how it
treats its highest citizens, but its lowest ones.”9 In the United States, millions of our citizens
who experience problems with domestic violence, veterans’ benefits, disability access, housing
conditions, health care, debt collection, and other civil justice issues cannot afford legal services
and are not eligible for assistance from the civil legal aid system. This failure affects not only
low-income people, but wide swaths of the population.10 The inability of these people to seek
and obtain a remedy through the courts or through informal dispute resolution processes
undermines the operation of the rule of law. Our justice system should be judged harshly by
this failure.
This failure, however, should not be laid at the feet of lawyers. As a profession, lawyers
have and continue to give generously of their time and money in an effort to mind the gap. But,
as history has shown, we cannot volunteer or donate the problem away. Likewise, minor
tweaks, while often helpful, are just that—minor. Serious reform requires recognition that our
existing regulatory approaches are not working. And they are not working because they are not
risk-sensitive and market-driven. Instead, they attempt to solve potential problems by
imagining what could possibly go wrong and then dictating the business model for how legal
services must be provided. This protectionistic approach has had catastrophic effects on access
to justice. What follows is an examination of why and how we must shift from such a
prescriptive approach based on abstract risk considerations to an outcomes-based and riskappropriate paradigm.

9

NELSON MANDELA, LONG WALK TO FREEDOM 23 (1994).
See, e.g., GILLIAN K. HADFIELD, RULES FOR A FLAT WORLD: WHY HUMANS INVENTED LAW AND HOW TO REINVENT IT FOR A
COMPLEX GLOBAL ECONOMY 179 (2017).

10
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The Access-to-Justice Gap
In this report, we describe the “access-to-justice gap” as the difference between the
legal needs of ordinary Americans and the resources available to meet those needs. As noted,
the civil justice system in the United States currently is tied for 99 th out of 126 countries in
terms of access and affordability.11 And the United States has consistently shown poorly when
it comes to access and affordability of civil justice: in 2015, the U.S. ranked 65 th out of 102
countries12; in 2016, 94th out of 11213; and in 2017-2018, 94th out of 112.14,15 Without access to
justice, “people are unable to have their voice heard, exercise their rights, challenge
discrimination or hold decision-makers accountable.”16 In the U.S., many people “go it alone
without legal representation in disputes where they risk losing their job, their livelihood, their
home, or their children, or seek a restraining order against an abuser.”17
The access-to-justice gap is especially acute among low-income Americans. In 2017, the
Legal Services Corporation (LSC) contracted with NORC at the University of Chicago to explore
the extent of the access-to-justice gap. NORC conducted a national survey of “low-income
households” (i.e., households at or below 125% of the Federal Poverty Level (FPL)) and analyzed
data from LSC’s 2017 Intake Census, through which 133 LSC grantee programs “tracked the
number of individuals approaching them for help with a civil legal problem whom they were
unable to serve, able to serve to some extent (but not fully), and able to serve fully.” 18 The
Census Bureau estimates that the number of people living below the FPL is about 60 million
11

WORLD JUSTICE PROJECT, Rule of Law Index 2019, https://worldjusticeproject.org/sites/default/files/documents/
WJP_RuleofLawIndex_2019_Website_reduced.pdf (last visited Aug. 12, 2019).
12
WORLD JUSTICE PROJECT, Rule of Law Index 2015, https://worldjusticeproject.org/sites/default/files/documents/
roli_2015_0.pdf (last visited Aug. 12, 2019).
13
WORLD JUSTICE PROJECT, Rule of Law Index 2016, https://worldjusticeproject.org/sites/default/files/documents/
RoLI_Final-Digital_0.pdf (last visited Aug. 12, 2019).
14
WORLD JUSTICE PROJECT,
Rule of Law Index 2017–2018,
https://worldjusticeproject.org/sites/default/files/
documents/WJP-ROLI-2018-June-Online-Edition_0.pdf (last visited Aug. 12, 2019).
15
The World Justice Project generates these rankings using data generated from questionnaires. The
questionnaires are sent to people that the World Justice Project has identified as local experts. The responses to
the questionnaires are codified as numeric values, normalized, and then subjected to a series of tests to identify
possible biases and errors. The data are also subjected to a sensitivity analysis to determine the statistical
reliability of the results. The data are then converted to country scores and rankings that represent the assessment
of more than 120,000 households and 3,800 legal experts across the countries included in the rankings. See WORLD
JUSTICE
PROJECT,
Rule
of
Law
Index
2019,
https://worldjusticeproject.org/sites/default/files/documents/WJP_RuleofLawIndex_2019_Website_reduced.pdf
(last visited Aug. 12, 2019) (explaining methodology for the World Justice Project Rule of Law Index).
16
UNITED NATIONS AND THE RULE OF LAW, Access to Justice, https://www.un.org/ruleoflaw/thematic-areas/access-tojustice-and-rule-of-law-institutions/access-to-justice/ (last visited Aug. 12, 2019).
17
LEGAL SERVICES CORPORATION, The Justice Gap: Measuring the Unmet Civil Legal Needs of Low-income Americans
(June 2017), https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf (last visited Aug. 12,
2019).
18
Id.
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people, including roughly 19 million children. The three key findings of the report about this
population are equal parts fascinating and disturbing:
1. Eighty-six percent [86%] of the civil legal problems faced by low-income
Americans in a given year receive inadequate or no legal help;
2. Of the estimated 1.7 million civil legal problems for which low-income
Americans seek LSC-funded legal aid, 1.0 to 1.2 million (62% to 72%) receive
inadequate or no legal assistance; and
3. In 2017, low-income Americans will likely not get their legal needs fully met
for between 907,000 and 1.2 million civil legal problems that they bring to
LSC-funded legal aid programs due to limited resources among LSC grantees.
This represents the vast majority (85% to 97%) of all the problems receiving
limited or no legal assistance from LSC grantees.19
According to the LSC report, the most common civil legal problems relate to health (41%
of low-income households) and consumer-finance (37% of low-income households) issues.
Several other categories of civil legal problems—rental housing, children and custody, and
education—affected more than one-fourth of low-income households.20
In a study conducted in 2015, two years before the LSC report, NCSC looked at the
access-to-justice gap by examining the non-domestic civil caseloads in 152 courts in 10 urban
counties. The resulting report, The Landscape of Civil Litigation in State Courts [hereinafter the
Landscape],21 showed that civil litigation predictably clusters around a few subjects (debt
collection, landlord/tenant cases, and small claims cases involving disputes valued at $12,000 or
less) and results in very small monetary judgments (“three-quarters (75%) of all judgments
were less than $5,200”), suggesting that, “[f]or most represented litigants, the costs of litigating
a case through trial would greatly exceed the monetary value of the case.” 22 Not surprisingly
then, at least one party was self-represented in most cases (76%), proving that “[t]he idealized
picture of an adversarial system in which both parties are represented by competent attorneys
who can assert all legitimate claims and defenses is an illusion.”23 A majority of cases were
disposed of through default judgments or settlements.24 The report concluded, “[t]he picture of
19

Id.
Id.
21
Civil Justice Initiative, The Landscape of Civil Litigation in State Courts, NATIONAL CENTER FOR STATE COURTS,
https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeReport-2015.ashx (last visited Aug. 12, 2019). The
“Landscape dataset consisted of all non-domestic civil cases disposed of between July 1, 2012[,] and June 30,
2015[,] in 152 courts with civil jurisdiction in 10 urban counties. The 925,344 cases comprise approximately five
percent (5%) of state civil caseloads nationally.” Id.
22
Id.
23
Id.
24
Id.
20
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civil litigation that emerges from the Landscape dataset confirms the longstanding criticism that
the civil justice system takes too long and costs too much.” The result is predictable: “[M]any
litigants with meritorious claims and defenses are effectively denied access to justice in state
courts because it is not economically feasible to litigate these cases.”25
Raw data from the Third District Court for the State of Utah suggest that its caseload
tracks the caseloads studied in the Landscape report.26 In 2018, 54,664 civil and family law
matters were filed in the Third District.27 Of these cases, 51% were debt collection, 7% were
landlord/tenant, and approximately 19% were family law cases. Moreover, the data show that
the idealized adversarial system in which both parties are represented by competent attorneys
is not flourishing in Utah: At least one party was unrepresented throughout the entirety of the
suit in 93% of all civil and family law disputes disposed of in the Third District in 2018.
And the public is taking notice. In the 2018 State of the State Courts-Survey Analysis
commissioned by NCSC, “[a] broad majority (59%) say ‘state courts are not doing enough to
empower regular people to navigate the court system without an attorney.’” 28 And “[o]nly a
third (33%) believe courts are providing the information to do so.29
The Supreme Court and the Judicial Council are resolutely working toward narrowing
the access-to-justice gap. To this end, they have established a statewide pro bono system to
improve the delivery of free legal services to needy parties; established a new profession—the
LPP—to deliver legal services in debt collection, landlord/tenant, and family law matters; and
piloted an online dispute resolution model in small claims court. These efforts are important
and should be supported and expanded. But they are not enough. As NCSC recognized in the
Landscape, “civil justice reform can no longer be delayed or even implemented incrementally
through mere changes in rules of procedure.”30 What “is imperative [is] that court leaders move
with dispatch to improve civil case management with tools and methods that align with the
25

Id. A legal needs survey conducted by New York in 2010 demonstrates just how stark this problem is. For
example, the New York Task Force found that, in New York City, 99 percent of tenants are unrepresented when
faced with eviction and homelessness. THE TASK FORCE TO EXPAND ACCESS TO CIVIL LEGAL SERVICES IN NEW YORK, Report to
the
Chief
Judge
of
the
State
of
New
York
17
(Nov.
2010),
http://ww2.nycourts.gov/sites/default/files/document/files/2018-04/CLS-TaskForceREPORT.pdf (last visited Aug.
12, 2019). In consumer credit card debt collection matters, 99 percent of New Yorkers were unrepresented, while
100 percent of the entities bringing the collections were represented. Id. at 16.
26
The data set forth in this paragraph were provided by court services personnel for the Administrative Office of
the Courts of Utah.
27
For purposes of this report, the Third District Court includes all adult courts, including justice courts, in Salt Lake,
Summit, and Tooele Counties.
28
Memorandum from GBA Strategies to National Center for State Courts (Dec. 3, 2018) (on file with author).
29
Id.
30
Civil Justice Initiative, The Landscape of Civil Litigation in State Courts, NATIONAL CENTER FOR STATE COURTS,
https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeReport-2015.ashx (last visited Aug. 12, 2019).
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realities of modern civil dockets to control costs, reduce delays, and ensure fairness for
litigants.”31 And, perhaps, if we move efficiently and meaningfully enough, we can avoid a harsh
but accurate assessment of our civil justice system by future generations.
The Age of Disruption
We live in an age where disruptive innovation is occurring non-stop.32 So-called
“incumbent” institutions must continuously innovate to maintain and protect their positions
and functions in society. The justice system is no exception. The shift of most court civil
business to cases involving self-represented litigants, the rise of average education levels, and
the unaffordability of lawyers has driven a new market for legal services serviced partly by nontraditional providers, which pushes the boundaries of what is the unauthorized practice of law.
Courts have struggled to adjust to a world in which unrepresented litigants are the
norm. Many cases resolve by default or by failures to comply with required court processes.
Judges either require special training to facilitate cases or must create special dockets where
the rules of evidence are suspended. Civil and family caseloads are dropping as lawyers become
ever more expensive and some litigants decide to proceed without assistance.33 At the same
time, alternative providers of dispute resolution are enticing more and more litigants away
from the courts at both the high end (complex civil cases) and the low end (parking tickets,
consumer debt, simple divorces, etc.).
Technology has been the leading force in disrupting the way we acquire and consume
goods, sleep, work, and play. And it has certainly already altered the practice of law as we have
heretofore known it. It has enabled litigants to reduce the costs of litigation, from providing
them with access to information about the legal system they did not previously have to
pressuring lawyers to use tools that make the litigation process less costly. Automated forms
have empowered litigants to represent themselves and helped generate effective documents
ranging from transactional documents (such as those used in wills, real estate purchase
contracts, and business formations) to litigation pleadings (such as those in divorces, debt
collection actions, and contract disputes). Moreover, lawyers have been forced to compete by
lowering prices by means such as using electronic communications and document storage and
transmittal, eliminating copying costs, electronically Bates stamping discovery documents
31

Id.
See Clayton M. Christensen, Michael E. Raynor & Rory McDonald, What is Disruptive Innovation?, HARVARD
BUSINESS REVIEW (Dec. 2015), https://hbr.org/2015/12/what-is-disruptive-innovation (last visited Aug. 12, 2019).
33
See
NATIONAL
CENTER
FOR
STATE
COURTS,
Data
Visualizations,
https://public.tableau.com/profile/ncscviz/vizhome/CSPCaseloadDashboard/CaseDashboard (last visited Aug. 12,
2019), and Court Statistics Project, National Overview, NATIONAL CENTER FOR STATE COURTS,
http://www.courtstatistics.org/NCSC-Analysis/National-Overview.aspx (last visited Aug. 12, 2019) for data
summaries of the trends.
32
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(reducing the time to do so from hours to seconds), and even employing artificial intelligence
that can review thousands of pages of documents and pull relevant documents for review and
use with greater accuracy than humans.
Lawyers have also benefitted from the rise of technology in several ways. Technology
has enabled lawyers and law firms to dramatically cut costs in certain areas by streamlining
communications with clients, simplifying and streamlining case management and billing,
automating discovery, and enabling telecommuting—which allows lawyers to conduct business
remotely rather than having to travel hundreds, if not thousands, of miles—just to name a few.
And, again, courts have not been immune from disruption. They, too, compete in this
ever-changing world that continuing advances in technology bring. More access for litigants
means a heavier workload for many already overburdened judges and their staff. Courts also
have been required to handle more cases with unrepresented litigants, which increases the
time spent reviewing arguments and theories and preparing rulings and orders that people
without legal training can understand and follow without explanation from a lawyer. But not all
disruption has created legal burdens. Disruption has also brought with it increases in efficiency,
from electronic filing and storage to telephone conferences for discovery disputes and other
non-dispositive matters. Information filed with the court is now more easily retrieved as well.
The potential benefits for access to justice from legal disruptions are significant. If
legal services can be provided to litigants and those with potential legal problems in a much
more cost effective way, then true access to justice becomes possible for millions of people
who currently get no help and do nothing. Technology, especially online legal services,
exponentially increases the potential to improve access to justice. But it also simultaneously
increases the risk of legal and practical harm to users if those services are not of sufficient
quality. However, the potential benefits are too large to pass up, so changing how legal
services are regulated to both open the door to innovation and protect litigants and other
users in responsible ways is critical.
Because of the assumed monopoly on the provision of legal services by lawyers (and a
few related, sanctioned roles34), current regulation focuses on requirements for lawyers. If
34

For example, Utah allows LPPs to assist clients in a limited number of areas in which the LPP is licensed. UTAH
STATE BAR, Licensed Paralegal Practitioner, https://www.utahbar.org/licensed-paralegal-practitioner/ (last visited
Aug. 12, 2019). Other states have similar programs. Washington allows limited license legal technicians to advise
and assist people through divorce, child custody, and other family law matters, WASHINGTON STATE BAR ASSOCIATION,
Limited License Legal Technicians (July 24, 2019), https://www.wsba.org/for-legal-professionals/join-the-legalprofession-in-wa/limited-license-legal-technicians (last visited Aug. 12, 2019), and permits limited practice officers
to select, prepare, and complete certain approved documents used in loan agreements and the sale of real or
personal property, WASHINGTON STATE BAR ASSOCIATION, Limited Practice Officers, https://www.wsba.org/for-legalprofessionals/join-the-legal-profession-in-wa/limited-practice-officers (last visited Aug. 12, 2019). And Arizona
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innovation brings a wide variety of legal services to consumers, then the strategy of regulating
narrow roles will no longer suffice. There needs to be a way to regulate a broad array of legal
services created and provided in different ways. This approach needs to be consistent, cost
effective, and safe.

ACHIEVING REFORM—A ROADMAP TO SUCCESS
Fundamental reform of how legal services are regulated requires equal parts courage,
caution, imagination, and deliberation. The current paradigm is deeply entrenched in the
country’s justice system, in the hearts and minds of those who have dedicated themselves to
the law, and even in our society at large. With rare exception, long gone are the days when an
Abraham Lincoln could “read into” the practice of law. For over a century now, the entry point
to be allowed to provide legal services has been territory controlled by law schools molding
Juris Doctors (JDs) and courts and bar associations assessing the character and fitness and
broad legal knowledge of those JDs. Oddly though, in most jurisdictions, once admitted—and
subject only to continuing legal education and conduct requirements—an attorney may provide
any legal service across the entire spectrum of needs, everything from writing a will or closing a
major contract to defending a felony or filing a class action. While very few divorce lawyers
would take on a major real estate deal, their licenses allow them to do just that. The regulatory
scheme regulates the provider, not the service.
This approach, though faithfully followed for the past century, has not yielded a broadbased legal services industry that provides affordable legal services to all members of society.
Far from it. And this approach is coming under more pressure on a daily basis. Technologies and
market forces keep undermining the fundamental premise that lawyers, and lawyers alone, can
provide suitable legal services as consumers are increasingly finding tools to meet their needs
outside of the regulated legal profession.
As to what the future holds for legal services, hardly anything is clear. What the Greek
philosopher Heraclitus said in the 5th century B.C. is as true now as it was then: “Life is flux.”35
The only constant is change. So, realistically, drafting a roadmap for the way forward is best
viewed as attempting to chart a course in the right direction, watching how the winds blow,
tending the lines carefully, and trimming the sails as needed.

allows legal document preparers to prepare and provide certain legal documents without the supervision of an
attorney.
STATE
BAR
OF
ARIZONA,
Legal
Document
Preparers,
https://www.azbar.org/lawyerconcerns/regulationofnon-lawyers/legaldocumentpreparers/ (last visited Aug. 12,
2019).
35
Joshua J. Mark, Heraclitus of Ephesus, ANCIENT HISTORY ENCYCLOPEDIA (July 14, 2010),
https://www.ancient.eu/Heraclitus_of_Ephesos/ (last visited Aug. 10, 2019).
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To correctly set that course, we have studied other regulatory reform efforts and how
they have fared. The most comprehensive example, and a good source of guidance and insight,
is the United Kingdom’s Legal Services Act of 2007 (the LSA). We have provided a thorough
discussion of the LSA and its strengths and weaknesses in Appendix C. The LSA is a broad-based
reform that identifies key elements for success, such as independent regulators, a risk-based
approach, use of guiding principles, and the articulation of the specific outcomes expected from
the regulation. With these elements in place, room can be made both for new approaches by
lawyers and for innovators with ideas for legal services that do not involve lawyers.
We have also spent a great deal of time thinking about, researching, and analyzing the
rules of professional responsibility and the creation of a new regulator of legal services.
Through our deliberative process we came to think of two tracks, both of which are critical to
the path to successful reform.
Track A: Loosening restrictions on lawyers—To make room for new approaches by
lawyers, we informed ourselves about movements across the county to loosen some of the
restrictions on lawyers so that they can both compete and innovate. We collaborated with the
Court’s Advisory Committee on the Rules of Professional Conduct. That committee participated
in a design lab led by Professor Margaret Hagan of Stanford Law, which allowed for all who
participated to imagine rule changes that would still fully protect clients without unduly
hampering lawyers from harnessing the power of capital, collaboration, and technology. Our
specific recommendations for changes to the Rules of Professional Conduct and the supporting
rationale are set forth below.
Track B: The creation of a new regulatory body—Lawyers are no longer the only ones
who provide legal services. There are now LPPs and other licensed paralegal professionals.36
There are companies providing online legal forms and assistance with court processes. There
are referral services. There are even limited types of legal services being provided by other
professionals, such as real estate professionals and tax preparers. And there are many others
who would be fully capable of providing discrete legal services but who lack the required
license to do so. If one considers the byzantine world of Social Security, there are undoubtedly
clerks working for the Social Security Administration who, if they were allowed to, could give
someone much better advice about how to process a claim than could all but a few of the
lawyers licensed to practice law in Utah.
So should room be made for people other than lawyers and organizations other than
law firms to provide certain legal services? The answer is clearly yes. We have concluded that
allowing for greater competition, subject to proper regulatory oversight, will bring innovation
36

Utah will license its first LPPs within the next few weeks.
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to the legal services industry in ways that are not even imaginable today. Critically, we believe
that allowing for that innovation will be the solution to the access-to-justice problem that
plagues our country. The question is: How can we allow for that innovation without creating
intolerable levels of risk for the consumers of legal services? Our full answer to that is the
detailed recommendation set forth below and in Appendix D. But the key steps we recommend
are first to create a regulatory body armed with a set of risk-based principles for regulation, and
second to permit that body to allow providers to provisionally test and prove their services in a
“regulatory sandbox” environment, where data can be gathered and innovation can be
assessed and revised as needed before more permanent licensure is granted. This body would
operate under the supervision and direction of the Supreme Court. Initial funding would be
obtained through grants.37
Track A: Freeing Up Lawyers to Compete By Easing the Rules of Professional Conduct
Certain rules of professional conduct have been viewed by lawyers as impeding their
ability to increase business and survive in the online world. Restrictions on lawyer advertising,
fee sharing, and ownership of and investment in law firms by non-lawyers are concepts that
need serious amendment if we are to improve competition and successfully close the access-tojustice gap.38 This is a step that we believe must be taken independent of the creation of a new
regulatory body. Nor are we alone in this belief. “California has taken a step towards altering
the role of lawyers after a state bar task force [in June 2019] advanced controversial proposals
for new ethics rules that would allow non-lawyers to invest in law firms and tech companies to
provide limited legal services.”39 And Arizona has recently followed suit.40
Lawyer Advertising
Traditionally, lawyer advertising was frowned upon as being undignified. Courts went so
far as to say that advertising would undermine the attorney’s sense of self-worth and tarnish
the dignified public image of the profession. This changed somewhat with the United States
Supreme Court’s decision in Bates v. State Bar of Arizona, which recognized that the lawyer
37

By way of example, the Administrative Office of the Utah Courts should soon have the opportunity to enter into
a Memorandum of Understanding (MOU) with the Institute for the Advancement of the American Legal System. As
envisioned, the MOU would provide partial backing for this project. Implementation of the MOU would be subject
to, among other items, the Court adopting the work group’s report and recommendations.
38
Some of these restrictions are already worked around and effectively bypassed through means such as litigation
financing. By loosening these restrictions and bringing some of these workarounds within the purview of the new
rules, we can ensure more effective regulation of those workarounds and provide better protection for consumers.
39
Roy Strom, California Opens Door to More Legal Tech, Non-Lawyer Roles (1), BLOOMBERG BIG LAW BUSINESS (July 2,
2019), https://biglawbusiness.com/california-opens-door-to-more-non-lawyer-roles-tech-solutions (last visited
Aug. 10, 2019).
40
Brenna Goth & Sam Skolnik, Arizona Weighs Role of Non-Lawyers in Boosting Access to Justice, BLOOMBERG BIG
LAW BUSINESS (Aug. 15, 2019), https://biglawbusiness.com/arizona-weighs-role-of-non-lawyers-in-boosting-accessto-justice (last visited Aug. 16, 2018).
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advertising ban in place in Arizona inhibited the free flow of information and kept the public in
ignorance.41 The Court held that Arizona’s total ban on lawyer advertising violated the free
speech guarantee of the First Amendment.42 This case opened the door to lawyer advertising
across the country.
The Bates Court did, however, allow states to ban false, deceptive, or misleading
advertising, and to regulate the manner in which lawyers may solicit business in person. States
can require warnings and disclaimers on advertising and impose reasonable restrictions on the
time, place, and manner of advertising. And following the Bates decision, most states included
such restrictions in their rules of professional conduct. Utah was one of those states.
Despite Bates and the many other court rulings since 1977 that removed restrictions on
lawyer advertising, the belief on the part of some that lawyer advertising needs to be carefully
constrained has persisted. As recently as 2013, the Bar submitted a petition to the Supreme
Court requesting that lawyers be required to submit copies of all advertising and solicitations to
a Lawyer Advertising Review Committee no later than the date of mailing or publishing of the
advertisements or solicitations, so that the ads could be reviewed for appropriateness. The
purpose of the proposed rule was to prevent Las Vegas-style advertising from creeping into
Utah. Thankfully, the proposed rule was not adopted.
Last year, in recognition of the changing legal landscape, the ABA attempted to simplify
the advertising and solicitation rules. Certain changes were made to the Model Rules of
Professional Conduct, and states were encouraged to adopt similar rules. The Court’s Advisory
Committee on the Rules of Professional Conduct has monitored these changes to the Model
Rules and has a review and update of the Utah advertising rules on its agenda.
The Advisory Committee’s review includes an analysis of the purpose of the rules and
the need to protect the public while simultaneously allowing the members of the public to be
better-informed of the legal services available to them. The Committee must consider the
reality that lawyers may advertise online and through attorney-matching services, pay-per-click
ads, link-sharing, legal blogs, and social network accounts in order to promote services. The
main concern should be the protection of the public from false, misleading, or overreaching
solicitations and advertising. Any other regulation of lawyer advertising seems to serve no
legitimate purpose; indeed, it is blunt, ex ante, and—like so many current regulations— neither
outcomes-based nor risk-appropriate.

41
42

433 U.S. 350, 365 (1977).
Id. at 384.
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The Committee’s review of advertising standards is well underway and we understand
that a proposal should be sent to the Court for its consideration within the next two months.
We applaud the Committee’s efforts with respect to lawyer advertising.
Lawyer Referral Fees
Utah Rule of Professional Conduct 7.2 prohibits a lawyer from giving anything of value
to a person for recommending the lawyer’s services or for channeling professional work to the
lawyer.43 But use of paid referrals is one method for allowing clients to find needed legal
services and one of the ways lawyers can find new clients. Again, this rule should be amended
to balance the risk of harm to prospective clients with the benefit to lawyers and clients
through an outcomes-based and risk-appropriate methodology.
Ownership of Law Firms and Sharing Legal Fees with Non-Lawyers
Non-lawyers have traditionally been prohibited from owning and controlling any
interest in law firms. Utah Rule of Professional Conduct 5.4 provides that a “lawyer shall not
permit a person who recommends, employs or pays the lawyer to render legal services for
another to direct or regulate the lawyer's professional judgment in rendering such legal
services.”44 The rules also prohibit a lawyer from “practic[ing] with or in the form of a
professional corporation or association authorized to practice law for a profit” if a non-lawyer
owns any interest therein, if a non-lawyer is a director or officer or has a similar position of
responsibility in the firm, or if a non-lawyer has a right to direct or control the professional
judgment of the lawyer.45
The ABA Ethics 2000 Commission vigorously debated the concept of non-lawyer
ownership of law firms in 2000. The ABA House ultimately rejected a proposal to allow nonlawyer ownership of law firms. Since then, however, a number of jurisdictions have seen the
need to reevaluate such proposals. In Washington, D.C., the rules of professional conduct now
allow for non-lawyer ownership of firms under certain conditions.46 And as of June 2019, a state
bar task force in California advanced a proposal that would allow non-lawyers to invest in law
firms.47 Most notably, “[i]n a July 11 meeting, the Arizona task force voted to recommend
43

UTAH R. PROF’L CONDUCT 7.2(f).
UTAH R. PROF’L CONDUCT 5.4(c).
45
UTAH R. PROF’L CONDUCT 5.4(d).
46
D.C. R. PROF’L CONDUCT 5.4(b). Rule 5.4(b) permits non-lawyer ownership of firms if (1) the law firm has as its sole
purpose the provision of legal services, (2) all persons having management duties of an ownership interest agree
to abide by the rules of professional conduct for lawyers, (3) the managing lawyers in the firm undertake to be
responsible for the non-lawyer participants, and (4) these conditions are set forth in writing. See id.
47
California has proposed two different amendments to its own rule 5.4. The first proposal is seen as an
incremental evolution of the current rule. See STATE BAR OF CALIFORNIA TASK FORCE ON ACCESS THROUGH INNOVATION OF
44
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scrapping Rule 5.4 . . . in its entirety.”48 And, “[i]n a related move, the panel voted . . . to amend
the state’s ethical rules to allow lawyers and nonlawyers to form new legal services businesses
known as ‘alternative business structures.’”49 We believe the Arizona approach has much to
offer. Indeed, we view the elimination or substantial relaxation of Rule 5.4 as key to allowing
lawyers to fully and comfortably participate in the technological revolution. Without such a
change, lawyers will be at risk of not being able to engage with entrepreneurs across a wide
swath of platforms.
Track B: The Creation of a New Regulatory Body
Alongside the proposed revisions set forth in Track A, we propose developing a new
regulatory body for legal services in the State of Utah. Rule revisions are necessary to propel
any change, but our position is that wide-reaching and impactful change will only follow
reimagining the regulatory approach. Therefore, as the Supreme Court moves forward with
revising the rules of practice, we endorse the simultaneous creation of a new regulator,
operating under the supervision and direction of the Supreme Court, for the provision of legal
services.
The proposed regulator will implement a regulatory system:

LEGAL SERVICES, Recommendation Letter on Proposed Rule 5.4 [Alternative 1] (June 18, 2019),
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000024362.pdf (last visited Aug. 12, 2019). The
second proposal is much more comprehensive and is meant to create a major shift in how financial arrangements
with non-lawyers are regulated. See STATE BAR OF CALIFORNIA TASK FORCE ON ACCESS THROUGH INNOVATION OF LEGAL
SERVICES, Recommendation Letter on Proposed Rule 5.4 [Alternative 2] (June 14, 2019),
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000024359.pdf (last visited Aug. 12, 2019). This
proposal allows for fee sharing between a lawyer or law firm and any person or organization not authorized to
practice law if:
(1) the lawyer or law firm enters into a written agreement to share the fee with the person or
organization not authorized to practice law; (2) the client has consented in writing, either at the
time of the agreement to share fees or as soon thereafter as reasonably practicable, after a full
written disclosure to the client of: (i) the fact that the fee will be shared with a person or
organization not authorized to practice law; (ii) the identity of the person or organization; and
(iii) the terms of the fee sharing; (3) there is no interference with the lawyer’s independent
professional judgment or with the lawyer-client relationship; and (4) the total fee charged is not
unconscionable as that term is defined in rule 1.5 and is not increased solely by reason of the
agreement to share the fee.
Id.
48
Brenna Goth & Sam Skolnik, Arizona Weighs Role of Non-Lawyers in Boosting Access to Justice, BLOOMBERG BIG
LAW BUSINESS (Aug. 15, 2019), https://biglawbusiness.com/arizona-weighs-role-of-non-lawyers-in-boosting-accessto-justice (last visited Aug. 16, 2018).
49
Id.
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1. Driven by clearly articulated policy objectives and regulatory principles
(objectives-based regulation);
2. Using appropriate and state-of-the-art regulatory tools (licensing, data
gathering, monitoring, enforcement, etc.); and
3. Guided by the assessment, analysis, and mitigation of consumer risk (riskbased regulation).50
We suggest the following core policy objective for the new system: To ensure
consumers access to a well-developed, high-quality, innovative, and competitive market for
legal services.
As the core policy objective indicates, the explicit goal of this approach is to develop a
regulatory framework that allows, supports, and encourages the growth of a vibrant market for
legal services in Utah and, ultimately, across the United States. At every regulatory step, the
regulator should consider how its actions impact the core objective, choosing those paths that
enhance, not diminish, the achievement of that objective. Potential impacts on the core
objective, from either the regulator’s own decisions or from actions by participants in the
market, will be measured and assessed in terms of risk to the core objective. The regulator will
be guided by this primary question: What is the evidence of risk, if any, that this action will
create in the consumer market for legal services? This is objectives-based, risk-based
regulation.51
Examples:




What evidence do we see of consumer harm caused by improper influence by
non-lawyer owners over legal decisions? What steps can we take to mitigate
these risks in the market?
What do the data tell us about the risks of consumer harm from softwareenabled legal assistance in an area such as will writing? Are the actual risks
of harm more likely or more significant than the risks of a consumer acting on
their own or through a lawyer?52 How can the risks be mitigated?

50

Robert Baldwin & Julia Black, Really Responsive Regulation, 71 MOD. L. REV. 59, 65–68 (2008) (explaining riskbased regulation).
51
Id.
52
In the U.K., for example, will writing is not a regulated legal activity. The government considered and ultimately
rejected a proposal to make will writing a regulated legal activity because it found that there was not a sufficient
showing that regulation was necessary or that other interventions could not address concerns around quality and
service. See Catherine Fairbairn, Regulation of will writers, Briefing Paper No. 05683 16, HOUSE OF COMMONS LIBRARY
(Nov. 29, 2018), http://researchbriefings.files.parliament.uk/documents/SN05683/SN05683.pdf (last visited Aug.
21, 2019). The investigation by the government showed essentially the same error rate (about 1 in 4) in wills
drafted by attorneys and non-attorney legal service providers. The error rate was the same across complex and
simple wills. See LEGAL SERVICES CONSUMER PANEL, Regulating will-writing 3 (July 2011),
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What do the data indicate about the risk of consumer harm from non-lawyers
providing legal advice in the area of eviction defense? Is the risk of these
kinds of harm more significant than the harm we currently see for pro se
defendants? What steps should be required to ensure and maintain quality
service?
What are the data on the risks of cyber and data security to consumers of
legal services? Where is the impact most likely and greatest, and what
regulatory resources should be brought to bear?

This approach is meant to be open, flexible, and focused on the reality of the consumer
experience with the law and legal services. The system we propose is designed specifically for
the regulation of consumer-facing legal services and targeted at the risks posed to the
purchasers of legal services. Opening the legal services market to more models, services, and
competition will serve other important objectives including access to justice, the public interest,
the rule of law, and the administration of the courts.
We propose development of the new regulatory system take place in two phases.
Phase 1
In Phase 1, the Supreme Court will set up an implementation task force much akin to the
approach the Court took with respect to LPPs and online dispute resolution.53 The
implementation task force will be responsible for, among other items, (1) obtaining funding for
the regulator, primarily through grant applications, (2) recommending necessary rule changes
to the Court, (3) creating and operating a Phase 1 regulator responsible for overseeing a legal
regulatory sandbox for non-traditional legal services, (4) gathering and analyzing data and other
information in order to evaluate and optimize the regulatory process, and (5) preparing a final
report and recommendation to the Court regarding the structure of the Phase 2 regulator. We
believe Phase 1 should last approximately two years.
In short, in Phase 1, the regulator will operate as a pilot and will focus on developing an
empirical approach to objectives- and risk-based regulation of legal services. The regulator will
operate within the Court as part of the implementation task force.

https://www.legalservicesconsumerpanel.org.uk/publications/research_and_reports/documents/ConsumerPanel_
WillwritingReport_Final.pdf (last visited Aug. 21, 2019).
53
The implementation task force may include representatives from the Court, from Bar leadership, and others with
applicable expertise—including perhaps representatives from the legal technology sector.
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During Phase 1, the regulator will operate alongside the Utah Bar, which will continue to
have authority over lawyers and LPPs.54 The regulator will regulate non-traditional legal
services: organizations offering legal services to the public that have ownership, a business
structure/organization, or service offerings currently not authorized under Utah practice of law
and professional conduct rules. Non-traditional legal entities could include: non-lawyer owned
and/or managed corporations or non-profits or individuals/entities proposing to use nonlawyer human or technology expertise to provide legal assistance to the public. The regulator’s
focus will be on the activity or service proposed and the risks presented to consumers by that
activity or service.
Also during Phase 1, the regulator will oversee the limited market of legal entities
admitted to participate in a legal regulatory sandbox. The regulatory sandbox is a policy
structure that creates a controlled environment in which new consumer-centered innovations,
which may be illegal (or unethical) under current regulations, can be piloted and evaluated. The
goal is to allow the Court and aspiring innovators to develop new offerings that could benefit
the public, validate them with the public, and understand how current regulations might need
to be selectively or permanently relaxed to permit these and other innovations. Financial
regulators have used regulatory sandboxes over the past decade to encourage more publicoriented technology innovations that otherwise might have been inhibited or illegal under
existing regulations.55 In the legal domain, the United Kingdom’s Solicitors Regulation Authority
(SRA) has also created a structure—the Innovation Space—that introduces a system of waivers
of regulatory roles for organizations to pilot ideas that might benefit the public. 56
Establishing a legal regulatory sandbox is inherent to Phase 1 of our proposed new
regulatory system. Although we are well aware that particular rules will need to be relaxed or
54

Given the Bar’s expertise regulating lawyers, including in licensing and enforcement, the regulator may benefit
from drawing on such expertise.
55
The United Kingdom’s Financial Conduct Authority created the first regulatory sandbox in 2016. Since then, it
has overseen 4 cohorts of regulatory sandboxes to promote financial services innovation. The Monetary Authority
of Singapore has run sandboxes to encourage experimentation with financial technology. Abu Dhabi’s Regulatory
Lab set up a sandbox for financial technology that involved the Abu Dhabi Registration Authority, Financial Services
Regulatory Authority, and the courts. Other financial technology sandboxes have been run in Australia, Mauritius,
the Netherlands, Canada, Thailand, Denmark, and Switzerland. Some of the things being tested in financial
sandboxes include new insurance, retirement, retail banking, investment, and retail lending offerings. In 2018,
Arizona launched a regulatory sandbox for financial technology, specifically to promote entrepreneurship and
investment around blockchain, cryptocurrencies, and other emerging technologies. See Arizona Attorney General,
Welcome To Arizona’s FinTech Sandbox, STATE OF ARIZONA, https://www.azag.gov/fintech (last visited Aug. 21,
2019). And in May 2019, Utah launched its own financial technology sandbox. See Department of Commerce,
Regulatory Sandbox, STATE OF UTAH, https://commerce.utah.gov/sandbox.html (last visited Aug. 21, 2019).
56
SOLICITORS REGULATION AUTHORITY, Enabling innovation: Consultation on a new approach to waivers and developing
the SRA Innovation Space (Apr. 12, 2018), https://www.sra.org.uk/sra/consultations/enabling-innovation.page
(last visited Aug. 12, 2019).
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eliminated to permit innovation, we are less certain what might be on the other side of
regulatory reform. What new regulations might be appropriate to ensure that new services do
not generate unacceptable risks? Because the legal market has been so strictly limited, we
cannot presently catalog the risks that might develop or the regulatory methods that might be
effective to appropriately identify and manage those risks. Hence, the regulatory sandbox will
be as much for the development of the regulator as for the development of the models,
products, and services within. Below, we have put together the key features of our sandbox for
Phase 1 of the project. These are features present in regulatory sandboxes around the world.
Three key features to the regulatory sandbox:
1. Testing out what innovations are possible. With the relaxation or
elimination of the rules around unauthorized practice, fee sharing, and
corporate practice of law, we can see how much and what kinds of new
innovation might be possible in the legal sector. We expect to see
innovations around business models (new financing, ownership or
contracting models), services (new roles for experts in other fields,
collaborating with lawyers), and technology (increased use of technology to
offer legal advice and guidance, use of technologies such as artificial
intelligence, blockchain, and mobile). Through the sandbox, we can learn
what is possible, what benefits may be realized, and what risks these new
offerings present. The sandbox enables the Court and the public to
understand how much innovation potential there is in the legal ecosystem,
beyond mere speculation that emerging tech has promise in the legal market
if regulations were changed.
2. Tailored evaluation plans focused on risk. The sandbox model puts the
burden on companies to define how their services should be measured in
regard to benefits, harms, and risks. They must propose not only what
innovation is possible, but also how it can be assessed. Risk self-assessment
by companies participating in the sandbox will be a key requirement in order
to further our regulatory goals.
3. New sources of data on what regulation works best. The sandbox will be the
source for the new regulator’s data-driven, evidence-backed policy-making.
Because sandbox participants gather and share data about their offerings’
performance (at least with the regulators, if not more publicly), the sandbox
can help develop standards and metrics around data-driven regulation. This
is particularly needed in the legal arena because we have so little data about
how people engage with the legal world. It can incentivize more companies
to evaluate their offerings through a rigorous understanding of benefits and
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harms to the public, and it can help regulators develop protocols to conduct
this kind of data-driven evaluation.
Sandbox participants could be an accounting firm proposing to offer legal services
provided by lawyers alongside its accounting services, a technology startup using AI-enhanced
software to help consumers complete legal documents (wills, trusts, incorporations, etc.), or a
non-profit proposing to allow its expert paralegal staff to offer limited legal advice to clients
independent of lawyer supervision. To participate in the sandbox, each provider will have to
agree to share relevant data with the regulator. The regulator will identify, measure, and assess
potential consumer risk and then determine whether the provider will be permitted to
participate in the sandbox and with what form of security (please see a more detailed outline of
our proposed Phase 1 regulatory process at Appendix D). All consumer participants in the
sandbox must provide informed consent. Over the course of the two-year Phase 1 sandbox, the
regulator will build up its regulatory approach—in particular, its risk identification,
quantification, and response approach.
Throughout Phase 1, the regulator will be in regular reporting and communication with
the Supreme Court.57 It is the goal that, by the end of Phase 1, the regulator will have
developed and refined a data-driven regulatory framework focused on the identification,
assessment, mitigation, and monitoring of risk to consumers of legal services, and an
enforcement approach designed to respond to evidence of consumer harm as appropriate to
support the core objective. The regulator will then present a comprehensive report and
proposal for Phase 2 to the Court for its review and approval.
Phase 1 needs from the Supreme Court include the following:
1. Establish the Phase 1 regulator as an implementation task force of the Court
and delegate regulatory authority to set up and run the regulatory sandbox.
The Court should also outline regulatory objectives and regulatory principles
for the Phase 1 regulator. (Suggested principles may be found at Appendix
D).
2. Establish by appropriate means that providers (including their
ownership/management and their employees) approved to participate in the
regulatory sandbox by the Phase 1 regulator are not engaged in the
unauthorized practice of law in Utah.

57

We wish to be quite clear that, as we have reinforced throughout the report, the regulator must be, and will be,
subject to the supervision and direction of the Supreme Court.
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3. Establish that licensed Utah lawyers will not be subject to discipline for
entering into business with or otherwise providing services with providers
approved by the Phase 1 regulator for participation in the sandbox.
Phase 2
In Phase 2, we anticipate some form of an independent, non-profit regulator with
delegated regulatory authority over some or all legal services.58 However, we will not say much
about Phase 2 in this report because we do not wish to put the cart before the horse. Phase 1
of this project allows for the carefully controlled research and development of objectivesbased, risk-based regulation of legal services. Phase 2 may implement the regulatory approach
across the Utah legal market more broadly.59
It is our belief that the objectives- and risk-based regulatory approach should be the
future of regulation for legal services in Utah, and indeed throughout the country. Utah has an
opportunity to be a leader nationwide. Phase 2 could proceed in multiple different directions as
long as the objectives-based, risk-based approach remains its key characteristic. The Court may
determine that the regulator is best suited for entity regulation (i.e., regulation of nontraditional legal entities like companies) and should operate alongside the Bar, which will
continue to regulate lawyers. It would then be up to the Bar, in cooperation with the Court, to
assess whether and how it wants to implement objectives-based, risk-based regulation for
lawyers.
The Court may, on the other hand, determine that the new regulator and the objectivesbased, risk-based approach should be rolled out for all legal services in Utah. In that case, the
Court will have to revise its delegation of authority to regulate the practice of law via Rule 14102 from the Bar to the new regulator. The Bar could continue to function as a mandatory Bar
with regulatory functions operated under the auspices of the Court, but now through the
regulator. Alternatively, the Bar could function solely as a membership organization that
awards professional titles and specialized practice certifications, maintains ethical standards,

58

We also wish to be quite clear about the meaning of the word “independent.” By independent, we mean a
regulator independent from management and control by those it regulates, i.e., lawyers. We do not mean
independent of control of the Supreme Court. The independent regulator we propose in Phase 2 would, as the Bar
is now, no longer be operating within the Court, but would, as the Bar also is now, still ultimately be answerable to
the Court for achieving the core regulatory objective and would be subject to any requirements established by the
Court.
59
The task force is aware that the Institute for the Advancement of the American Legal System presently intends to
“develop a model for a regulatory entity that would focus on risk-based regulation for legal services and would
operate across state lines.” Institute for the Advancement of the American Legal System, Unlocking Legal
Regulation, UNIVERSITY OF DENVER (forthcoming) (on file with author).
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engages in advocacy, and provides continuing education.60 It may be that those professional
titles will be required by the regulator in certain oversight roles for legal service entities (e.g.,
Big Box Stores offering legal services to the public may be required to have Bar-approved
lawyers in managerial roles) or that the Court will decide for public policy reasons that only Barapproved lawyers may perform certain activities before the Court.

CONCLUSION
Decade after decade our judicial system has struggled to provide meaningful access to
justice to our citizens. And if we are to be truly honest about it, we have not only failed, but
failed miserably. What this report proposes is game-changing and, as a consequence, it may
gore an ox or two or upend some apple carts (pick your cliché). Our proposal will certainly be
criticized by some and lauded by others. But we are convinced that it brings the kind of energy,
investment, and innovation necessary to seriously narrow the access-to-justice gap. Therefore,
we respectfully request that the Supreme Court adopt the recommendations outlined in this
report and direct their prompt implementation.

60

The professional titles offered by the Bar in this system could be market indicators of levels of education,
qualification and, perhaps, service. It is possible the Bar could continue to tie access to titles and certification to
ethical standards of service. However, the Bar would no longer have the authority to regulate the market for legal
services and members of the Bar would be forced to compete in a larger market.
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DENO HIMONAS (CO-CHAIR)
Justice Deno Himonas was appointed to the Utah Supreme Court in 2015. For the
decade prior, he served as a district court judge, where he was able to try hundreds of criminal,
civil, and family law cases and run a felony drug court.
In addition to his judicial duties, Justice Himonas has taught at the S.J. Quinney College
of Law at the University of Utah and has been a visiting lecturer at universities in Kiev, Ukraine.
He is the 2017 Honorary Alumnus of the Year of the S.J. Quinney College of Law, a recipient of
the Judicial Excellence award from the Utah State Bar, and a Life Fellow of the American Bar
Foundation.
Justice Himonas is deeply involved in the access-to-justice movement and can often be
found speaking about access-to-justice around the country. He currently chairs two access-tojustice task forces, one on licensed paralegal practitioners and the other on online dispute
resolution, and co-chairs a third, which is reimagining the regulation of the practice of law.
Justice Himonas graduated with distinction from the University of Utah with a
bachelor’s degree in economics and went on to receive his J.D. from the University of Chicago.
Upon graduation, he spent fifteen years primarily litigating complex civil matters in private
practice.
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JOHN LUND (CO-CHAIR)
John Lund has practiced law the old-fashioned way since 1984. He is a shareholder with
Parsons Behle & Latimer, where he represents clients in challenging litigation and trials
throughout the West. Mr. Lund is recognized by Chambers USA as a Band 1 lawyer for
commercial litigation and is also a Fellow of the International Academy of Trial Lawyers. Mr.
Lund is the immediate past president of the Utah State Bar and has been involved in leadership
of the Utah Bar for over a decade. He recently concluded two terms as the lawyer
representative on Utah’s Judicial Council, which oversees Utah’s judicial branch. He has served
on various committees and projects relating to improving access to justice and innovation in
the practice of law. These include co-chairing the Utah Bar’s 2015 Futures Commission,
developing the Utah Bar’s online interactive directory of lawyers, serving on the Utah Supreme
Court’s task force for Licensed Paralegal Practitioners, serving on the Utah Supreme Court’s task
force for reform of Utah’s attorney discipline system, and establishing Utah’s newly formed
Access to Justice Commission. Currently, Mr. Lund co-chairs a joint task force of the Utah
Supreme Court and the Utah Bar that is recommending significant and potentially disruptive
changes to the regulation of legal services in order to bring innovation to legal services and
thereby improve access to justice.
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H. DICKSON BURTON
Mr. Burton is the past President of the Utah State Bar, completing his term in July 2019.
In his day job, Mr. Burton is the Managing Shareholder of TraskBritt, a nationally-recognized
Intellectual Property law firm, where he litigates patent, trademark, and trade secret matters in
courts around the country. He is also frequently called upon to mediate or arbitrate patent and
other complex intellectual property disputes, with mediation training and certification from
both the World Intellectual Property Organization and Harvard Law School. He has also served
as an Adjunct Professor at the University of Utah S.J. Quinney College of Law teaching patent
litigation.
Mr. Burton is the current Chair of the Local Rules Committee for the U.S. District Court
for the District of Utah, and is currently serving on the Magistrate Judge Merit Selection Panel
for that court.
Mr. Burton has been honored for many years in peer-review lists including Best Lawyers,
IP Stars, Chambers USA, and SuperLawyers, including being listed as one of the Top 100 of all
lawyers in the Mountain States.
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THOMAS CLARKE
Tom Clarke has served for fourteen years as the Vice President for Research and
Technology at the National Center for State Courts. Before that, Tom worked for ten years with
the Washington State Administrative Office of the Courts first as the research manager and
then as the CIO. As a national court consultant, Tom consulted frequently on topics relating to
effective court practices, the redesign of court systems to solve business problems, access to
justice strategies, and program evaluation approaches. Tom concentrated the last several years
on litigant portals, case triage, new non-lawyer roles, online dispute resolution, public
access/privacy policies, and new ways of regulating legal services.
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CATHERINE DUPONT
Cathy Dupont is the Deputy State Court Administrator in Utah. Prior to serving as the
Deputy State Court Administrator, Cathy was the Appellate Court Administrator and served as
one of the Utah Supreme Court’s legislative liaisons during the 2019 Legislative Session. Before
joining the courts, Cathy worked as the Director of Strategy and External Relations for the
state’s Public Employee Health Plan and managed the Provider Relations Department and the
Marketing and Communications Department. She also worked for over 20 years as an associate
general counsel for the Office of Legislative Research and General Counsel, a non-partisan
office responsible for drafting legislation and staffing legislative committees.
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GILLIAN HADFIELD
Gillian Hadfield, B.A. (Hons.) Queens, J.D., M.A., Ph.D. (Economics) Stanford, is the
Schwartz Reisman Chair in Technology and Society, Professor of Law and Professor of Strategic
Management at the University of Toronto. She also serves as Director of the Schwartz Reisman
Institute for Technology and Society. Her research is focused on innovative design for legal and
dispute resolution systems in advanced and developing market economies; governance for
artificial intelligence; the markets for law, lawyers, and dispute resolution; and contract law and
theory. Professor Hadfield is a Faculty Affiliate at the Vector Institute for Artificial Intelligence in
Toronto and at the Center for Human-Compatible AI at the University of California Berkeley and
Senior Policy Advisor at OpenAI in San Francisco. Her book, Rules for a Flat World: Why Humans
Invented Law and How to Reinvent It for a Complex Global Economy, was published by Oxford
University Press in 2017.
Professor Hadfield served as clerk to Chief Judge Patricia Wald on the U.S. Court of
Appeals, D.C. Circuit. She was previously on the faculty at the University of Southern California,
New York University, and the University of California Berkeley, and has been a visiting professor
at the University of Chicago, Harvard, Columbia, and Hastings College of Law. She was a 200607 and 2010-11 fellow of the Center for Advanced Study in the Behavioral Sciences at Stanford
and a National Fellow at the Hoover Institution in 1993. She has served on the World Economic
Forum’s Global Future Council for Agile Governance, Future Council for the Future of
Technology, Values and Policy, and Global Agenda Council for Justice. She is currently a
member of the American Bar Association’s Commission on the Future of Legal Education and is
an advisor to courts and several organizations and technology companies engaged in innovating
new ways to make law smarter and more accessible.
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MARGARET HAGAN
Margaret Hagan is the Director of the Legal Design Lab at Stanford University, as well as
a lecturer in the Institute of Design (the d.school). She is a lawyer, and holds a J.D. from
Stanford Law School, a DPhil from Queen’s University Belfast, an MA from Central European
University, and an AB from University of Chicago. She specializes in the application of humancentered design to the legal system, including the development of new public interest
technology, legal visuals, and policy design. Her research and teaching focuses on the
development and evaluation of new interventions to make the legal system more accessible.
Her recent articles include “Participatory Design for Innovation in Access to Justice” (Daedalus
2019) and “A Human-Centered Design Approach to Access to Justice” (Ind. JL & Soc. Equal. 6,
199, 2018).
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STEVEN JOHNSON
Steven Johnson is a 1977 graduate of the J. Reuben Clark Law School at Brigham Young
University. He has been a member of Utah State Bar since 1977, and of the State Bar of
California since 1989. He has worked for a small Salt Lake City law firm, is the former general
counsel for an international marketer of turkeys and turkey products, and is currently a solo
practitioner in Highland, Utah, advising and representing clients in a variety of legal matters
including business and corporate issues, real property matters, and contracts; and he has also
served as an arbitrator and mediator in private practice and for the Better Business Bureau.
He has spent a good part of his career serving in the Bar and serving the courts of the
State of Utah to enhance access to justice. He has served as an officer, including chair, of both
the Corporate Counsel Section and of the Dispute Resolution Section of the Bar. He has been a
member of Utah State Bar’s Fee Arbitration Panel since 1999, and chaired the Panel from 2006
to 2010. He was appointed as a member of the Supreme Court’s MCLE Board in 1999, and
served as Trustee of the Board for 4 years. He served 7 years as an Associate Editor of the Utah
Bar Journal beginning in his second year of law school, and served for 10 years as a member of
the Bar’s Government Affairs Committee.
Mr. Johnson has served 20 years on the Supreme Court’s Advisory Committee on the
Rules of Professional Conduct, and for the last 9 years has served as chair of that committee. He
has served as a member of the Supreme Court’s Commissioner Conduct Commission for the
past 9 years, and currently serves as a member of the Fourth District Justice Court Nominating
Commission. He is a member of the Utah State Courts’ Certified Panel of Arbitrators.
The Supreme Court has also asked him to serve on three Court task forces—the
Licensed Paralegal Practitioner Task Force, the Office of Professional Conduct Task Force, and
the Task Force on Regulatory Reform.
In 2018, the Supreme Court awarded him the Service to the Courts Award for his
contributions to Utah’s judicial system. In 2019, he was awarded the Utah State Bar’s
Distinguished Service Award.
Mr. Johnson served on 3 different occasions in the countries of Ethiopia and Eritrea,
teaching government employees how to organize and manage farmer cooperatives so that they
can go out and teach farmers how to run cooperatives to better their economic status. He has
helped them to amend their cooperative codes to eliminate inconsistencies and to fill in gaps in
the laws.
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LUCY RICCA
Lucy Ricca is a Fellow and former Executive Director of the Stanford Center on the Legal
Profession at Stanford Law School. Ricca was a Lecturer at the law school and has written on
the regulation of the profession, the changing practice of law, and diversity in the profession. As
Executive Director, Ricca coordinated all aspects of the Center’s activities, including developing
the direction and goals for the Center and overseeing operations, publications, programs,
research, and other inter-disciplinary projects, including development and fundraising for the
Stanford Legal Design Lab. Ricca joined Stanford Law School in June 2013, after clerking for
Judge James P. Jones of the United States District Court for the Western District of
Virginia. Before clerking, Ricca practiced white collar criminal defense, securities, antitrust, and
complex commercial litigation as an associate at Orrick, Herrington & Sutcliffe. Ricca received
her B.A. cum laude in History from Dartmouth College and her J.D. from the University of
Virginia School of Law.
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D. GORDON SMITH
D. Gordon Smith is the Dean and Glen L. Farr Professor of Law of the J. Reuben Clark
Law School, Brigham Young University. Dean Smith is a leading figure in the field of law and
entrepreneurship and has done foundational work on fiduciary theory. He has also made
important contributions to the academic literature on corporate governance and transactional
lawyering. For his work in promoting the study of corpus linguistics and design thinking in law
schools, Dean Smith was included in the Fastcase 50 (2017), which honors “the law’s smartest,
most courageous innovators, techies, visionaries, & leaders.”
Dean Smith earned a JD from the University of Chicago Law School and a BS in
Accounting from Brigham Young University. He has taught at six law schools in the U.S., as well
as law programs in Australia, China, England, Finland, France, Germany, and Hong Kong. Before
entering academe, Dean Smith clerked for Judge W. Eugene Davis in the United States Court of
Appeals for the Fifth Circuit and was an associate in the Delaware office of the international law
firm Skadden, Arps, Slate, Meagher & Flom.
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HEATHER S. WHITE
Heather White is a partner with the Salt Lake City-based law firm of Snow Christensen &
Martineau, where she leads the firm’s Governmental Law Practice Group. Her primary focus is
on the defense of government entities in high profile civil rights disputes. Heather is a 1996
graduate of the University of Utah, S.J. Quinney College of Law.
Heather defends governmental entities and their officers against complaints asserting
the deprivation of civil rights. These include all types of claims of alleged misconduct, such as
excessive force, search and seizure, wrongful arrest, false imprisonment, malicious prosecution,
abuse of process and denial of medical care, to name a few. At any given time, Heather is
involved in multiple officer-involved shooting cases from inception, including investigations by
the Department of Justice and press inquiries, through conclusion.
With deep respect for her Utah police officer clients, and their dedication to society at
great personal expense, Heather has become their trusted confidant and advisor. She listens
closely to determine individual needs – whether in out-of-court settlements or in public trials –
then presses forward assertively with a customized approach and legal strategy. To better
understand and closely connect with her clients, and the matters they are involved in, Heather
regularly joins officers in the field participating in police ride-alongs. She is certified by the
Force Science Institute and conducts training sessions for law enforcement throughout the
state, including both client and non-client entities.
Heather also represents the two primary insurers of government entities in the State of
Utah—the Utah Risk Management Mutual Association and the Utah Local Governments Trust—
as well as a number of self-insured governmental agencies. She believes in the importance of
educating her clients on legally related elements of their complex, public careers. In this effort,
Heather regularly speaks to agencies and insurers on police training issues, liability, risk
management, and incident-prevention issues.
Heather has an extensive track record of governmental civil rights cases and trials, with
multiple favorable defense verdicts in state and federal trial and appeals courts. In addition,
Heather regularly defends governments against claims involving accidents with government
vehicles and premises liability, such as “slip and fall” accidents that might involve sidewalks,
water meters, or swimming pools, cemeteries, playgrounds, recreational centers and others.
Heather is a frequent trainer, presenter, and author, covering a wide range of
governmental law topics and current governmental law headline subjects.
Heather is actively involved in professional and civic organizations including: American
Academy of Trial Attorneys; Utah Bar Technology and Innovation Committee; Salt Lake County
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Bar, Utah State Bar, and Federal Bar Association; Model Utah Jury Instructions, Chair of
Subcommittee on Civil Rights Instructions; Magistrate Merit Selection Panel; Defense Research
Institute; Utah Defense Lawyers Association; and Utah Municipal Attorneys Association
Heather has maintained a steady 5.0 Martindale-Hubbell® Peer review rating; is
consistently recognized as a Utah Super Lawyer by Super Lawyer Magazine; is regularly
recognized as a Utah Legal Elite by Utah Business Magazine; is listed in Best Lawyers in America;
and was named a Distinguished Faculty member by Lorman Education Services.
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ELIZABETH A. WRIGHT
Elizabeth Wright is General Counsel for the Utah State Bar. She is a graduate of
Hamilton College and Case Western Reserve School of Law. She is admitted in New York and
Utah and was an Assistant Corporation Counsel for the City of New York before moving to Utah.
Wright began working for the Utah State Bar in 2011 as the Coordinator of the New Lawyer
Training Program. She became General Counsel in 2014. As General Counsel, Elizabeth
represents the Bar and also works closely with Bar and Court committees to modify and
propose rules governing the practice of law in Utah. Elizabeth served on both the Executive and
Steering Committees for Utah’s Licensed Paralegal Practitioner Program helping to develop
rules for the program. Elizabeth currently serves on the Utah Task Force on Legal Reform which
is exploring changing the regulatory structure in Utah to foster innovation and promote market
forces to increase access to and affordability of legal services.
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THE LEGAL SERVICES ACT OF 2OO7
The Legal Services Act (LSA) overhauled the regulation of legal services in the United
Kingdom.61 The regulatory overhaul was precipitated by an overall push for regulatory reform
across the U.K., looking particularly at how restrictive rules and norms in the professions
impacted competition and the cost of legal services. The goal of the regulatory reform was
explicitly consumer and competition focused: “Putting Consumers First.” 62 Through these
reforms, the U.K. legal profession lost its self-regulatory power. The profession is now regulated
by an entity, not controlled by lawyers, answerable to Parliament.
Approach of the LSA
The LSA sought to create an objectives-based, risk-based system for the regulation of
legal services in the U.K. The Act itself does not set out detailed, prescriptive rules of behavior
to be followed by regulated entities. Rather, the Act sets out regulatory objectives and
principles to guide the regulators. It is the responsibility of the regulators to develop the details
of the system within those guidelines. “Regulation needs to be proportionate and targeted,
focused on outcomes and reflecting real risks in the market. It needs to tackle risk of consumer
detriment but, in doing so, stop short of creating an excessive burden that might stifle
innovation or restrain competition.”63
1. Objectives and Principles (set out in the LSA)
a. Objectives:64
i. Protecting and promoting the public interest;
ii. Supporting the constitutional principle of the rules of law;
iii. Improving access to justice;
iv. Protecting and promoting the interests of consumers;
v. Promoting competition in the provision of regulated services;
61

These reforms were limited to England and Wales. Scotland is independently assessing legal market reforms.
The U.K. has always had a very different system from the U.S.—split bar system, several other legal roles, many
services we consider to be practice of law are not so considered in the U.K. (including providing legal advice). See
Stephen Mayson, Independent Review of Legal Services Regulation: Assessment of the Current Regulatory
Framework (University College London Centre for Ethics & Law, Working Paper LSR-0, 2019),
https://www.ucl.ac.uk/ethics-law/sites/ethics-law/files/irlsr_wp_lsr-0_assessment_1903_v2.pdf (last visited Aug.
13, 2019).
62
See
LEGAL
SERVICES
BOARD,
History
of
the
reforms,
https://www.legalservicesboard.org.uk/about_us/history_reforms/index.htm (last visited Aug. 13, 2019).
63
See LEGAL SERVICES BOARD, Improving Access to Justice:
Rationalising the Scope of Regulation,
https://www.legalservicesboard.org.uk/projects/rationalising_scope_of_regulation/index.htm (last visited June 13,
2019).
64
The objectives are not defined in the Act but the LSB published a separate paper defining the objectives. See
LEGAL
SERVICES
BOARD,
The
regulatory
objectives:
Legal
Services
Act
2007,
https://www.legalservicesboard.org.uk/news_publications/publications/pdf/regulatory_objectives.pdf (last visited
Aug. 13, 2019).
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vi.

Encouraging an independent, strong, diverse, and effective
legal profession;
vii. Increasing public understanding of the citizen’s legal rights
and duties; and
viii. Promoting and maintaining adherence to professional
principles.
b. Principles:
i. Authorized persons should act with independence and
integrity;
ii. Authorized persons should maintain proper standards of
work;
iii. Authorized persons should act in the best interests of clients;
iv. Those who exercise before any court a right of audience, or
conduct litigation in relation to proceedings in any court, by
virtue of being authorized persons should comply with their
duty to the court to act with independence in the interests of
justice; and
v. Affairs of clients should be kept confidential.65
What Is the Regulatory Structure?
The LSA establishes one overarching regulator, the Legal Services Board (LSB). The LSB is
a government regulator accountable to Parliament. The primary duty of the LSB is to “promote
the regulatory objectives” when carrying out its regulatory functions.66
The Lord Chancellor, a member of the U.K. Parliament and also Secretary of State for
Justice, appoints the members of the LSB. The Board is made up of both lawyers and laypeople,
and has a lay chairperson.67 The Act creates a Legal Services Consumer Panel made up of lay
people that advises the LSB on various relevant topics, particularly those considering public
interest.68 The Act also establishes a separate Office of Legal Complaints to address and help
resolve consumer complaints.
Instead of directly regulating legal services providers, the LSB regulates multiple “frontline” regulators, which in turn regulate different sectors of the profession (see chart below for
65

Legal Services Act 2007, c.29, Part 1, § 1, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13,
2019).
66
Id., Part 2, § 3, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019). The LSB does not
have a standalone objective or the power to promote the regulatory objectives separate from its established
regulator functions.
67
Id., sch. 4, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
68
Id., Part 2, § 8, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019). The Consumer Panel
has significant independent authority under the Act, including the ability to independently report to the public on
advice that it gives the LSB.
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overview). The LSB has authority to set governance requirements and performance targets,
review rules and procedures, and investigate the front-line regulators.69
The LSA defines certain regulated activities and persons. Both the activities and the
persons follow historically grounded legal roles in the U.K. As will be discussed in more detail
below, recent reviews of the effectiveness of the LSA reforms have offered strong criticism of
the retention of these traditional activities and roles within the new regulatory regime.
The LSA designates six specific activities as “reserved activities”:
1. The exercise of a right of audience;
2. The conduct of litigation;
3. Reserved instrument activities (transactions involving real or personal
property but not including wills);
4. Probate activities;
5. Notarial activities; and
6. The administration of oaths.70
Those activities can only be performed by people (“authorized persons”) granted a
license through one of the regulators. It is a criminal offense for an unauthorized person to
perform any of the reserved activities.71 All activities other than these six are unregulated (such
as the provision of ordinary legal advice or assistance with legal documents) and may be
performed by any person or entity.72
Nine roles are designated “authorized persons” under the LSA.
1.
2.
3.
4.
5.
6.

Solicitor;
Barrister;
Legal executive;
Notary;
Licensed conveyancer;
Patent attorney;

69

Id., Part 4, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019). The chart below does not
list
all
of
the
front-line
regulators.
A
complete
list
can
be
found
here:
http://www.legislation.gov.uk/ukpga/2007/29/schedule/4.
70
Id., Part 3, § 12(1), https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
71
Id., Part 3, §§ 14, 17, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
72
In June 2016, the LSB published a report on the unregulated market for legal services. It estimated that, in cases
in which parties sought legal advice, 37% was sought from non-profit legal service providers and between 4.5–
5.5% was sought from for profit providers. See LEGAL SERVICES BOARD, Research Summary: Unregulated Legal Services
Providers (June 2016), https://research.legalservicesboard.org.uk/wp-content/media/Unregulated-providersresearch-summary.pdf (last visited Aug. 13, 2019). Based on this data, the LSB decided not to extend their
regulatory reach at this time.
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7. Trademark attorney;
8. Costs lawyer;73 and
9. Chartered accountant.74
Each group is authorized to perform certain reserved activities (e.g. barristers, solicitors,
and legal executives can perform all reserved activities except for notarial activities).75
The front-line regulators generally align with authorized persons roles (e.g. the Bar
Standards Board (BSB) regulates the activities of barristers and the SRA regulates the activities
of solicitors). There is certainly overlap, particularly when individuals are working within
regulated entities (e.g. it is common for conveyancers, legal executives, and barristers to work
in entities regulated by the SRA and almost all notaries are also solicitors).
The front-line regulators are required to promote the regulatory objectives. 76 Pre-LSA,
the front-line regulators were, like our bar associations, the trade associations for their
associated groups. Post-LSA, they are required to separate any advocacy work from regulatory
work.77

73

A costs lawyer is a specialist in the law governing the allocation of costs in the U.K. legal system. Unlike the
American system, under British law, prevailing parties in litigation are routinely allowed to collect their “costs”
(including attorneys’ fees) from losing parties. Also, clients may seek an assessment of their legal bills from a court,
which is authorized to adjust the bill.
74
See Legal Services Act, c.29, sch. 5, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
75
Id., sch. 4, Part 1, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
76
Id., Part 4, § 28, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
77
Id., Part 4, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019). The system is somewhat
complex. Under the current approach, the designated regulators under the LSB are the traditional representative
organizations for the legal role (i.e. the Law Society, the General Counsel of the Bar, the Association of Law Costs
Draughtsmen). Under the LSA, those organizations are required to put the regulatory function beyond the
representative function, leading to the creation of the current operating regulators (i.e., the Solicitors Regulation
Authority, the Bar Standards Board, and the Costs Lawyer Standard Board). One of the bigger criticisms of the LSA
reforms is that this approach does not go far enough to separate the regulatory function from the
representative/advocacy function and the LSB is assessing changes to make that separation more complete.
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The LSA authorizes and regulates non-lawyer owned legal service entities that are called
Alternative Business Structures (ABSs) (discussed in detail below).
What Does This Actually Look Like: The Solicitors Regulation Authority
The Solicitors Regulation Authority is the largest regulator of legal services in the U.K.,
regulating solicitors and ABSs. The SRA describes its regulatory approach as follows:
The outcomes-focused approach to regulation means that our goal is to ensure
that legal services providers deliver positive outcomes for consumers of legal
services and the public, in line with the intent of the LSA regulatory objectives.
This is in contrast to our historical rules-based approach: we no longer focus on
prescribing how those we regulate provide services, but instead focus on the
outcomes for the public and consumers that result from their activities.78
The SRA establishes specific regulatory outcomes to measure its progress toward the
LSA’s regulatory objectives.



Outcome 1: The public interest is protected by ensuring that legal services
are delivered ethically and the public have confidence in the legal system.
Outcome 2: The market for legal services is competitive and diverse, and
operates in the interests of consumers.

78

SOLICITORS REGULATION AUTHORITY, SRA Risk Framework (Mar. 2014), http://docplayer.net/45754930-Sraregulatory-risk-framework-march-2014.html (last visited June 13, 2019).
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Outcome 3: Consumers can access the services they need, receive a proper
service and are treated fairly.
Outcome 4: Regulation is effective, efficient and meets the principles of
better regulation.79

The SRA outlines ten principles for regulated individuals and entities, including
upholding the rule of law and the proper administration of justice, not allowing your lawyer
independence to be compromised, acting in the best interests of the client, running a legal
business in a way that encourages equality of opportunity and diversity, and protecting clients’
money and assets.80
The SRA issues a Code of Conduct, which contains professional standards for people and
entities under its jurisdiction. These are not “rules” but rather guidance of “indicative
behaviours” that the SRA would expect to see to achieve objectives (e.g. to ensure Outcome 3,
solicitors should explain the scope of their representation to their client, provide (in writing) a
description of all involved parties, and explain any fee arrangements).81
The SRA also issues specific rules in certain areas: accounts rules, authorization and
practicing requirements, client protection (insurance and compensation fund), discipline and
costs recovery, and specialist services.82
Day-to-day regulatory activity at the SRA is guided by identified risks to the regulatory
objectives and outcomes. Identification and prioritization of risks enables proportionate and
responsive regulation.

79

Id.
SOLICITORS
REGULATION
AUTHORITY,
SRA
Handbook:
SRA
Principles
(Dec.
6,
2018),
https://www.sra.org.uk/solicitors/handbook/handbookprinciples/content.page (last visited Aug. 13, 2019).
81
See
SOLICITORS
REGULATION
AUTHORITY,
SRA
Handbook:
Code
of
Conduct,
https://www.sra.org.uk/solicitors/handbook/code/content.page (last visited Aug. 13, 2019).
82
See SOLICITORS REGULATION AUTHORITY, How we regulate, http://www.sra.org.uk/consumers/sra-regulate/sraregulate.page (last visited Aug. 13, 2019).
80
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The SRA uses a Regulatory Risk Index that groups risks into 4 categories:83
1. Firm viability risks (Risks arising from the viability of the firm and the way it is
structured)
2. Firm operational risks (Risks arising from a firm’s internal processes, people
and systems)
3. Firm impact risks (Risk that firm or individual undertakes an action or omits
to take action that impacts negatively on meeting the regulatory outcomes)
4. Market risks (Risks arising from or affecting the operation of the legal
services market)84
The SRA assesses these risks by impact (potential harm caused) and probability
(likelihood of harm occurring), and categorizes risks along individual, firm, theme, and market.85
Risk informs the regulator’s decisions on admission, governance, monitoring, enforcement, and
soft regulatory interventions (education, etc.). Using this approach enables interventions to be
proactive and flexible, including:
1. instituting controls on how a firm or individual practices;
2. issuing a warning about future conduct;
83

According to Crispin Passmore, former Executive Director of Supervision and Education of the SRA, the SRA is
moving away from the Regulatory Risk Index and focusing more of its approach on proactive and thematic risk
assessments.
84
SOLICITORS REGULATION AUTHORITY, SRA Risk Framework (Mar. 21, 2014), https://www.sra.org.uk/risk/riskframework.page (last visited June 13, 2019).
85
See id.
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3. closing a firm with immediate effect or imposing a disciplinary sanction, such
as a fine;
4. informing the market about undesirable trends and risks;
5. adapting regulatory policy to minimize recurrence of an issue; and
6. setting qualification standards and ongoing competency requirements.86
Alternative Business Structures
The LSA permitted participation in legal service providers by those who are not qualified
lawyers: entities with lay ownership, management, or investment are designated ABSs under
the Act.87
Multiple regulators are approved to regulate ABSs, including the SRA, the BSB, the
Council of Licensed Conveyancers, the Institute for Chartered Accountants, and the Intellectual
Property Regulation Board.
An ABS is either (1) a firm where a “non-authorized person” is a manager of the firm or
has an ownership-type interest in the firm or (2) a firm where “another body” is a manager of
the firm or has an ownership-type interest in the firm and at least 10 percent of the “body” is
controlled by non-lawyers.88
ABSs may offer non-legal services alongside legal services.89 ABSs are regulated as
entities and each authorized person within the entity is independently regulated and subject to
discipline. The ABS must always have at least one manager who is an authorized person under
the LSA.90 Regardless of ownership structure, control over the right to practice law must remain

86

Id.
Legal Services Act 2007, c.29, Part 5, https://www.legislation.gov.uk/ukpga/2007/29 (last visited Aug. 13, 2019).
See also Stephen Mayson, Independent Review of Legal Services Regulation: Assessment of the Current Regulatory
Framework (University College London Centre for Ethics & Law, Working Paper LSR-0, 2019),
https://www.ucl.ac.uk/ethics-law/sites/ethics-law/files/irlsr_wp_lsr-0_assessment_1903_v2.pdf. Note: the LSA
also permitted Legal Disciplinary Practices (LDP), through which different categories of authorized persons can
enter into partnerships (e.g. barristers and solicitors working together).
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in the hands of licensed legal professionals: designated authorized role holders. 91 The SRA
requires ABSs to have both legal and financial compliance officers.92 These roles are responsible
for ensuring that the entity and all of its interest holders, managers, and employees comply
both with the terms of its license and with regulations applicable to its activities (reserved and
potentially non-reserved depending on the terms of the license).93 If an entity, or those within
it, violate the terms of the license or the rules of professional conduct, the compliance officer
has a duty to correct and report to the regulator.
In keeping with the regulatory focus on opening the market and enabling competition,
the bar to entry, at least within the SRA process, is relatively low. An applicant must outline
which reserved activities the entity plans to offer, provide professional indemnity insurance
information, and identify firm structure details (including authorized role holders) and
incorporation details if applicable.94 To grant a license, the SRA needs to be satisfied that, for
example, the proposed ABS will comply with professional indemnity insurance and
compensation fund requirements, appropriate compliance officers have been appointed, the
authorized role holders are approved, and the lawyer-manager is qualified. The SRA may refuse
to grant the license if it is not satisfied that these requirements have been shown, or if the
applicant has been misleading or inaccurate, or if it feels that the ABS is “against the public
interest or inconsistent with the regulatory objectives” set out in the LSA. 95 The SRA may also
grant a license subject to any conditions it deems necessary.96
Impact of the LSA
There has been some debate about the impact of the LSA on the legal services market in
the U.K. and on access to justice in particular.97 A paper produced by a workgroup chaired by
Professor Stephen Mayson had this to say on the impact of the LSA:
The LSA’s reforms have gone some way in beginning to address the pressing
issues of the time – independence of regulation, poor complaints handling, anticompetitive restrictions and the need for greater focus on the consumer.
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Regulatory reform since then has been wide ranging. Regulators have
increasingly simplified and focused their processes and removed barriers to
market entry, enabling innovation among new and existing providers, improving
consumer choice and competition.98
In the area of non-lawyer ownership (i.e., ABSs), the market has seen increased
innovation in legal services offerings but change is unsurprisingly more incremental than
revolutionary. As of February 2019, it appears that regulators have licensed over 800 entities as
ABSs.99 Most entities seeking ABS licenses are existing legal services businesses converting their
license; one-fifth are new entrants.100 Lawyer-ownership remains the dominant form with
three-fifths of ABSs having less than 50 percent non-lawyer ownership.101 Approximately onefifth of ABSs are fully owned by non-lawyers and approximately one-fifth are fully owned by
lawyers with some proportion of non-lawyer managers.102 A 2014 report by the SRA sought to
understand how firms changed upon gaining an ABS license. Most often, firms changed either
their structure or their management under the new regulatory offering. 103 Twenty-seven
percent changed the way the business was financed. The SRA found that investment was most
often sought for entry into technology, to change the services offered, and for marketing.104 A
2018 report by the LSB found that ABSs were three times as likely as traditionally organized
entities to use technology, and ABSs, as well as newer and larger providers, have higher levels
of service innovation.105
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The market continues to develop. LegalZoom has received an ABS license and has
started purchasing solicitors firms in the U.K.106 Each of the Big Four accounting firms has an
ABS license.107 Most importantly, there is little to no evidence of ABS-specific consumer
harm.108
The SRA will be rolling out relatively significant changes in the form of new “Standards
and Regulations (STARS)” in the coming months. Those changes are targeted at increasing
liberalization of the market and increasing the efficiency of the regulatory response. Perhaps
the most significant change is that solicitors will now be permitted to offer non-reserved legal
activities out of unregulated businesses (i.e., a solicitor may now be employed by Tesco or a
bank to offer non-reserved services like will writing).109
Challenges of the LSA
In December 2016, the Competition and Markets Authority (CMA) released a report
reviewing the legal services market post-LSA.110 Professor Stephen Mayson’s reviews of the
impact of the LSA are also illuminating to understand how the reforms of the LSA may have
fallen short in opening the market.111
1. Retention of traditional roles/activities: As noted above, although the LSA
sought to implement an objectives- and risk-based regulatory system, it also
relied upon traditional legal roles and their associated activities as regulatory
hooks. Both the CMA report and Professor Mayson’s work identify this
continued reliance on traditional activities/roles as a proxy for regulatory
strategy/intervention as problematic and limiting to the impact of the
reforms. Authorized persons and reserved activities were essentially
“grandfathered” or lobbied into the LSA (an “accident of history” or result of
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political bargaining) and do not reflect a true assessment of risk. 112 The CMA
report recommended that “[A]n optimal regulatory framework should not try
to regulate all legal activities uniformly, but should have a targeted approach,
where different activities are regulated differently according to the risk(s)
they pose rather than regulating on the basis of the professional title of the
provider undertaking it.”113
2. Gold-plating of regulation vs. regulatory gap: Some regulators regulate all
activities of authorized persons (including non-reserved activities) while, at
the same time, unreserved activities of unauthorized persons are not
regulated at all (i.e., a solicitor who drafts a bad will can be subject to
regulatory control but a shopkeeper who drafts a bad will is beyond legal
regulatory authority because will writing is not a reserved activity). This
causes excessive costs to be imposed on authorized persons, leaves possible
high-risk activities beyond regulatory scope, and is very confusing to the
consumer.114
3. No prioritization among regulatory objectives: The regulatory objectives set
out in the LSA are listed without any indication of how the LSB or the frontline regulators are to prioritize them or weigh them in the event of a conflict
between objectives.115
4. Continuing challenges around consumer information gap, pricing challenges
(level and transparency), and access to justice:116 “[C]onsumers generally
lack the experience and information they need to find their way around the
legal services sector and to engage confidently with providers. Consumers
find it hard to make informed choices because there is very little
transparency about price, service and quality—for example, research
conducted by the Legal Services Board (LSB) found that only 17% of legal
services providers publish their prices online. This lack of transparency
112
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weakens competition between providers and means that some consumers
do not obtain legal advice when they would benefit from it.”117
5. Incomplete separation of regulatory and representative activities: The
separation of regulatory and representative activities, as required by the LSA,
is incomplete and gives rise to tension.118
Keeping in mind that the reforms are still relatively new (ABSs began being licensed in
early 2012),119 the most appropriate conclusion appears to be that, while the LSA initiated
much needed reforms to the regulatory process and began the process of opening up the legal
services market, significant challenges remain and require continued focus.
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APPENDIX D
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REGULATOR: DETAILED PROPOSAL
Our suggested proposal for the Phase 1 regulatory structure and approach is outlined
below. Although we have put a great deal of thought into this proposal, we stress that this is
just a proposal. Our model assumes that the Phase 1 period will be one of research and
development regarding the regulator’s structure and framework and that both will likely
change with increased data from the regulatory sandbox market and other inputs.
Framework (Phase 1)
The Court will operate the regulator as a task force of the Court. The Court should
outline regulatory objectives for the regulator. We propose a single core objective:
To ensure consumers access to a well-developed, high-quality, innovative, and competitive
market for legal services.
As discussed above, this objective purposely focuses the regulatory authority on the
consumer market for legal services. The Court should also outline regulatory principles for the
regulator. We propose five regulatory principles:
1. Regulation should be based on the evaluation of risk to the consumer.
Regulatory intervention should be proportionate and responsive to the
actual risks posed to the consumers of legal services.
2. Risk to the consumer should be evaluated relative to the current legal
services options available. Risk should not be evaluated as against the idea
of perfect legal representation provided by a lawyer but rather as against the
reality of the current market options. For example, if 80 percent of
consumers have no access to any legal help in the particular area at issue,
then the evaluation of risk is as against no legal help at all.
3. Regulation should establish probabilistic thresholds for acceptable levels of
harm. The risk-based approach does not seek to eliminate all risk or harm in
the legal services market. Rather, it uses risk data to better identify and apply
regulatory resources over time and across the market. A probability
threshold is a tool by which the regulator identifies and directs regulatory
intervention. In assessing risks, the regulator looks at the probability of a risk
occurring and the magnitude of the impact should the risk occur. Based on
this assessment, the regulator determines acceptable levels of risk in certain
areas of legal service. Resources should be focused on areas in which there is
both high probability of harm and significant impact on the consumer or the
market. The thresholds in these areas will be lower than other areas. When
the evidence of consumer harm crosses the established threshold, regulatory
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action is triggered.120 Example: Under traditional regulatory approaches, the
very possibility that a non-lawyer who interprets a legal document (a lease,
summons, or employment contract, for example) might make an error that
an attentive lawyer would not make has been taken to justify prohibiting all
non-lawyers from providing any interpretation. However, if the risk is
actually such that an error is made only 10% of the time, then a risk-based
approach would recommend allowing non-lawyer advisors to offer aid
(particularly if the alternative is not getting an interpretation from an
attentive lawyer but rather proceeding on the basis of the consumer’s own,
potentially flawed interpretation). If a particular service or software is
actually found to have an error rate exceeding 10%, then regulatory action
(suspension, investigation, etc.) would be taken against that entity or person.
4. Regulation should be empirically-driven. Regulatory approach and actions
will be supported by data. Participants in the market will submit data to the
regulator throughout the process.
5. Regulation should be guided by a market-based approach. The current
regulatory system has prevented the development of a well-functioning
market for legal services. This proposal depends on the regulatory system
permitting the market to develop and function without excessive
interference.
Regulator Structure
In Phase 1, the regulator will operate relatively leanly given that it will be overseeing a
small marketplace (the regulatory sandbox); however, staffing needs to be sufficient to ensure
that the regulator is successful from the start. The regulator must be able to respond to
applicants, questions, and demands quickly and efficiently and be able to adequately monitor
and assess the market’s development and respond appropriately and strategically.
We preliminarily envision an executive committee or senior staff made up of a Director,
a Senior Economist, and, perhaps, a Senior Technologist. It is not necessary that these
individuals be lawyers. The Director will be the face of the entity, responsible for strategy,
development, budget, and reporting to the Court. The Senior Economist will be responsible for
developing the quantitative analytical tools used by the regulator. The Senior Technologist will
be responsible both for reviewing, assessing, and explaining the technological aspects of any
proposed products or services as well as offering technological expertise on a strategic level
(i.e., where regulatory resources should be targeted). The support staff would need to cover
120
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the following functions: operations, development, and communications. Finally, we envision
creating a Board of Advisors made up of both legal and non-legal leaders, including particularly
leaders in technology and academics well-versed in regulatory theory.
We propose that the regulator be funded primarily from fees collected from market
participants. At the outset, however, we propose seeking grants for the establishment and
support of the Phase 1 regulator.
Regulatory Approach
It is the regulator’s job to develop a system that, applying the regulatory principles,
works to achieve the regulatory objective. Identifying, quantifying, understanding, and
responding to risk of consumer harm using an empirical approach is prioritized in our regulatory
principles. There are two major aspects to this: (1) assessing risk of consumer harm in the
market as a whole (both now and over time); and (2) assessing risk of consumer harm in a
particular applicant’s legal service offering.
We foresee the regulator using a risk matrix as its primary tool for identifying and
understanding risk. A risk matrix is essentially a framework used to evaluate and prioritize risk
based on the likelihood of occurrence and the severity of the impact. It is one of the most
widespread tools used for risk evaluation. A simple example follows:
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Developing the risk matrix should be the first task for the regulator in assessing the legal
services market, and it should be revised and updated market-wide on an ongoing basis. The
risk matrix also guides the regulator’s approach to individual regulated entities throughout the
regulatory process.
We propose attention to 3 key risks:
1. Consumer achieves a poor legal result.
2. Consumer fails to exercise their legal rights because they did not know they
possessed those rights.
3. Consumer purchases a legal service that is unnecessary or inappropriate for
resolution of their legal issue.
Using the risk matrix, the regulator would consider likelihood and impact of each of the
three key risks mentioned, as well as any other risks identified either in the market generally or
as indicated for a particular participant or group of participants. For example, for an entity
proposing to offer a software-enabled will drafting service (using perhaps machine learning
enhanced guidance or advice or non-lawyer will experts answering questions), the regulator
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would assess the likelihood that the consumer achieves a poor legal result (e.g. an
unenforceable will or term) and the impact of that harm on the consumer (potentially
significant, but rectifiable, in some cases).
The regulator should establish metrics by which those risks might be measured and
identify the data regulated entities will be required to submit in order to assess risk on an
ongoing basis. The regulated entities will be required to submit data on these in order to
participate in the market. In the example above, the risk of a poor legal result can be measured
through expert testing/auditing of the proposed product and through consumer satisfaction
surveys. The regulator should consider what level of risk self-assessment should be required
from applicants in addition to any key risks identified by the regulator.
Regulatory Process
The key points of the regulatory process should be as follows: (1) licensing; (2)
monitoring; and (3) enforcement. Each defines a key interaction between the regulator and the
market participant.
Licensing
The licensing approach would be guided by the following analysis:
1. What is the specific nature of the risk(s) posed to the consumer by this
service/product/business model?
2. Where does the proposed service/product/business model lie within the risk
matrix?
3. Can the applicant provide sufficient evidence on the risk(s)?
4. What mechanisms might mitigate those risks and how? What are the costs
and benefits of those mechanisms?
The visual below illustrates the proposed licensing process:
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Applicant initiates process: The applicant describes the service/product/business model
offered. The explanation should be simple and short. The applicant should submit supplemental
materials (visuals, etc.) as necessary.
Risk Assessment: Based on the description provided in the initial application,
supplemented as necessary with information requests to the applicant, the regulator initiates
the risk assessment process.
1. The regulator assesses the applicant’s proposal within the context of the risk
matrix. Does the proposed service implicate one of the key risks, and what is
the likelihood and impact of those risks being realized? The applicant must
submit required data on these risks and any information on the mitigation of
these risks and response to risk realization built into its model.
2. Self-assessment: the applicant will be expected to identify any risks to
consumers not identified in the first step. These may be risks specific to the
type of technology proposed, the business model, the area of law, or the
consumer population targeted. For example, a blockchain platform for
commercial smart contracting presents different concerns than a document
completion tool used by self-represented litigants.
3. The regulator should develop a mechanism for sealed risk disclosures—to the
extent that any necessary disclosures around technology or other risk
mitigation processes should not be made public.
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Fees: The applicant should submit licensing fees both at the outset of the licensing
process and annually in order to maintain an active license. The fee regime will be developed to
scale with the applicant’s statewide revenues.
Regulator Response—Risk Profile: The regulator will then use the application and its
own research into such technical, economic, or ethical issues as necessary to develop an overall
risk profile of the proposed service/product/business model. A risk profile is not a list of
potential risks with little or no differentiation between them. Instead, the risk profile should
assess the identified risks both in relation to each other (which are the most probable, which
present the greatest financial risk, etc.) and in relation to the legal services market overall. The
risk profile will also guide the regulator in its regulatory approach going forward, i.e., how
frequently to audit, what kind of ongoing monitoring or reporting to employ, and what kinds of
enforcement tools need to be considered.
Regulator Response—Determination on Licensure: If, based on the risk profile, the
regulator finds that significant risks have been identified, but it is not clear how the applicant
plans to address and mitigate those risks, the regulator can impose probationary requirements
on the applicant targeted to address those risks or refuse licensure.
Monitoring and Data Collection
Once an entity is licensed, the regulatory relationship moves on to the monitoring and
data collection phase. The purpose of monitoring is continual improvement of the regulatory
system with respect to the core objective. Monitoring enables the regulator to understand risks
in the market and identify trends and to observe, measure, and adjust any regulatory initiatives
to drive progress toward the core objective. Monitoring is not the regulator simply checking the
box on a list of requirements.
In monitoring, the regulator can use several different tactics. The regulator should
develop requirements such that regulated entities periodically and routinely provide data on
the three key risks. The regulator should have the flexibility to reduce or eliminate specific
reporting requirements if the data consistently show no harm to consumers. The regulator
should also conduct unannounced testing or evaluation of a regulated entities’ performance
through, for example, “secret shopper” audits or expert audits of random samples of services
or products.
The regulator should consider imposing an affirmative duty on regulated entities to
monitor for and disclose any unforeseen impacts on consumers.
The regulator should also conduct consumer surveys across the market and consider
how to engage with courts and other agencies to gather performance data.
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The regulator should use the data gathered to issue regular market reports and issue
guidance to the public and regulated entities. The regulators in the U.K., the SRA in particular,
provide strong examples of the reporting opportunities. The SRA issues regular reports on risk,
regulatory activities, regulated population, consumer reports, and equality and diversity.121 On
risk, the SRA issues quarterly and annual reports that span across the market, as well as
thematic reports (a report on risks in conveyancing, for example) and reports on key risks, risks
in IT security, risks to improving access to legal services, etc.122
Enforcement
Enforcement is necessary where the activities of licensed entities are harming
consumers. Ideally, the regulator will take action when evidence of consumer harm exceeds the
applicable acceptable harm thresholds outlined in the risk matrix or individualized risk
assessment. The regulator should strive to make the enforcement process as transparent,
targeted, and responsive as possible.
The regulator should develop a process for enforcement: intake, investigation, and
redress. Evidence of consumer harm can come before the regulator through multiple avenues:
1. Regulator finds evidence of consumer harm through the course of its
monitoring, auditing, or testing of regulated entities.
2. Regulator finds evidence of consumer harm through its monitoring of the
legal services market.
3. Consumer complaints.
4. Referrals from courts or other agencies.
5. Whistleblower reports.
6. Media or other public interest reports.
The regulator should develop a process by which members of the public can approach
the regulator with complaints about legal service. The U.K. approach is informative on this
issue. The LSA established a separate and independent entity, the Office of Legal Complaints
(OLC) and its Legal Ombudsman to address the bulk of consumer complaints against legal
service providers. Complaints around poor service are directed to the Ombudsman, which has
the authority to identify issues and trends and refer those to the frontline regulators like the
SRA.123 The frontline regulators like the SRA accept complaints that directly implicate significant
121
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consumer risk (financial wrongdoing, dishonesty, and discrimination for example). The SRA does
not, however, advocate individual complaints against service providers. Rather, the SRA will
accept the information and either (1) keep the information for future use if necessary (“no
engagement at present”), (2) use the information to supervise a firm more closely, or (3) use
the information in a formal investigation.124 Thus, the structure for complaints enables the
frontline regulator to retain its focus on risk at the firm and market level rather than dispensing
resources on investigating and managing every individual consumer complaint.
The regulator should consider establishing a Legal Ombudsperson role or office to focus
on consumer questions or complaints about poor legal service (issues such as poor
communication, inefficient service, trouble following client direction, etc.). This role could be
contained within the regulator, but requires proper structural independence and authority to
address complaints, require remedial action, and issue clear guidelines on what kinds of
information should be referred to the enforcement authority of the regulator.
If the regulator makes a finding of consumer harm that exceeds the applicable
threshold, then penalties are triggered. The penalty system should be clear, simple, and driven
by the core objective. The regulator should strive to address harm in the market without
unnecessarily interfering with the market.

office.
See
SOLICITORS
REGULATION
AUTHORITY,
Reporting
an
individual
or
firm,
https://www.sra.org.uk/consumers/problems/report-solicitor.page (last visited Aug. 13, 2019); see also LEGAL
OMBUDSMAN, Helping the public, https://www.legalombudsman.org.uk/helping-the-public/ (last visited Aug. 13,
2019). The Ombudsman has the power to require the legal services provider to take remedial actions such as
return or reduce fees, pay compensation, apologize, and do additional work. See LEGAL OMBUDSMAN, Helping the
Public, https://www.legalombudsman.org.uk/helping-the-public/#what-problems-we-resolve (last visited Aug. 13,
2019).
124
See SOLICITORS REGULATION AUTHORITY, Providing information and intelligence to the SRA (Jan. 20, 2015),
https://www.sra.org.uk/consumers/problems/report-solicitor/providing-information.page (last visited Aug. 13,
2019).
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There should be a process to appeal enforcement decisions, both within the regulator
and to the Supreme Court.
The regulator should make regular reports on enforcement data and actions to the
Court.
Other Regulatory Duties
The regulator may have other duties that advance the core objective. These would
obviously include its reporting duties to both the Court and the public. Reports would detail the
overall state of the market, risks across the market, prioritized risk areas, and specific market
sectors (by consumer, by area of law, etc.). The regulator may also have the authority to
develop initiatives, including public information and education campaigns.
Regulatory Sandbox
This section presents an overview of regulatory sandboxes generally and insights into
how our proposed regulatory sandbox could operate.
The regulatory sandbox is a policy structure that creates a controlled environment in
which new consumer-centered innovations, which may be illegal under current regulations, can
be piloted and evaluated. The goal is to allow regulators and aspiring innovators to develop
new offerings that could benefit the public, validate them with the public, and understand how
current regulations might need to be selectively or permanently relaxed to permit these and
other innovations. Financial regulators have used regulatory sandboxes over the past decade to
64
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encourage more public-oriented technology innovations that otherwise might have been
inhibited or illegal under standard regulations.125 In the legal domain, the U.K.’s SRA has also
created a structure—the Innovation Space—that introduces a system of waivers of regulatory
roles for organizations to pilot ideas that might benefit the public.126
The regulatory sandbox structure has been used most extensively in the financial
services sector. This is an area with extensive and detailed regulations and a significant amount
of technological development and innovation. While there are significant differences between
financial services and legal services, there are insights to be drawn from regulatory sandbox
operation in that sector. Below are some general characteristics of sandboxes:
1. Testing out what innovations are possible. The regulatory sandbox can allow
the regulator to selectively loosen current rules to see how much and what
kinds of new innovation might be possible in their sector.127 Regulators and
the industry see that new types of technology developments, with the rise of
artificial intelligence, digital and mobile services, blockchain, and other
technologies, may bring new benefit to the public. Guarantees of nonenforcement in the sandbox can allow companies to raise more capital for
experimental new offerings that may not otherwise be funded because of
regulatory uncertainty about how the rules would apply to these new
models. The regulators can use the sandbox to understand how much
innovation potential there is in the ecosystem, beyond mere speculation that
emerging tech has promise in their market if regulations were changed.
2. Tailored evaluation plans focused on risk. The sandbox model puts the
burden on companies to define how their services should be measured in
regard to benefits, harms, and risks. They must propose not only what
innovation is possible, but also how it can be assessed.
3. Controlled experimentation. The sandbox allows for regulators to run
controlled tests as to what changes to regulation might be possible, both in
terms of what rules apply and how regulation is carried out. They can install
safeguards to protect the experiments from spilling over into the general
market, and they can terminate individual experiments or the entire sandbox
if the evidence indicates that unacceptable harms are emerging.

125

See supra n.55.
SOLICITORS REGULATION AUTHORITY, Enabling innovation: Consultation on a new approach to waivers and
developing the SRA Innovation Space (Apr. 12, 2018), https://www.sra.org.uk/sra/consultations/enablinginnovation.page (last visited Aug. 13, 2019).
127
The selective loosening or non-enforcement of different rules is less applicable in our proposed sandbox
because, as noted, we have a good idea of what rules need to be revised or removed (unauthorized practice of
law, corporate practice, and fee sharing rules). What we are less certain of is what risks might come to bear as a
result of the loosening or non-enforcement of those rules (see point 2).
126
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4. New sources of data on what regulation works best. The sandbox can be a
new source of data-driven, evidence-backed policy-making. Because sandbox
participants gather and share data about their offerings’ performance (at
least with the regulators, if not more publicly), the sandbox can help develop
standards and metrics around data-driven regulation. It can incentivize more
companies to evaluate their offerings through rigorous understanding of
benefits and harms to the public, and it can help regulators develop
protocols to conduct this kind of data-driven evaluation.
Points 2 and 4 will be key for our regulatory sandbox: identifying and assessing risk and
developing data to inform the regulatory approach.
How Does A Regulatory Sandbox Work?
A regulator can create a sandbox to incentivize greater innovation and to gather more
data-driven evidence on how offerings and regulations perform in regard to benefits or harms
to the public. The essential steps of a regulatory sandbox are as follows:
1. The regulator issues a call for applications. This call defines the essential
rules of the sandbox: which regulations are open to being relaxed or
removed and which cannot be. It also can specify what kinds of innovations
will be accepted into the sandbox, the types of data and evaluation metrics
that must be prepared, the non-enforcement letters or other certifications
that successful applicants will receive, and other safeguards or criteria for
possible applicants. Typically, this call is for a “class” of applicants that are all
accepted at the same time and run in parallel (though it could be a rolling
application instead).
2. Companies submit applications. Any type of organization can propose a new
offering to be included in a sandbox class. Applicants must detail exactly
what the new offering is (e.g., what the technology is, what it intends to
accomplish, and how it functions); how they expect it to benefit the public;
what risks or harms they expect might arise; how they will deploy and
measure this offering; and which rules or regulations need to be relaxed in
order for this offering to be allowed.
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3. Start of the sandbox. The regulator reviews the applications and accepts
those that have demonstrated an innovative new offering, a strong
assessment plan, and a strong potential for public benefit. The regulator
invites these approved participants to enter the sandbox and establishes how
the data-sharing, auditing, and evaluation will proceed. If the participants
agree to these arrangements, they receive a letter of non-enforcement from
the regulator that gives them permission to develop and launch the agreedupon offering, within the confines of the sandbox, without being subject to
the identified regulations.
4. Sandbox runs and rolling evaluation begins. A typical sandbox period could
be six months to two years. The participant companies work on developing
their offerings, putting them on the market, and collecting data on their
performance. When applicants bring a new offering to the public, they must
conspicuously disclose that it is part of the sandbox and refer consumers to
the regulator where they can learn more about the offering and give
feedback or complaints. The regulator observes the performance of the
offering to see if the public uses it, if the intended benefits result, if any of
67
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the expected or unexpected harms result, and what complaints consumers
have. The regulator can suspend or cancel the non-enforcement letter at any
time if the company is not performing according to the agreement, if its
offering does not engage an audience, or if the offering results in harms
above what the regulator has deemed acceptable.
5. Sandbox ends and company and regulator (potentially) continue on. Once
the designated period of the sandbox finishes, the company can continue
with its approved offering if it so wishes, with the non-enforcement
authorization still intact. The regulator can take stock of the participants,
offerings, and data, and it can use this information to shape another round of
applications—perhaps changing the terms of the safeguards; the protocols
for evaluation of risks, harms, and benefits; or what types of innovation it
solicits. The regulator might also use the data from the completed
experiments to permanently relax or change the regulations for the entire
market. In this way, the sandbox can be a way to experiment with and
validate different regulations. The regulator may also formalize the protocols
it uses to measure harm and benefit, moving those protocols from the
sandbox experiments to all company offerings in the market.
A sandbox cycle ideally will result in a class of consumer-centered innovations that
demonstrate how new kinds of technologies and services can offer value to the public. It can
inform regulators about what rules and protocols work best to evaluate both sandbox
innovations as well as existing offerings in the market. It can also incentivize more companies to
enter the market with offerings that can both serve consumers and secure investment for the
company. It may also make clear which types of technologies may be harmful to the public,
how better to predict and assess what kinds of harms and benefits a given potential offering
may result in, and what the public does and does not want.
A Regulatory Sandbox for Legal Services
As of mid-2019, there has not been a regulatory sandbox for legal services. But there
have been calls, including in the UK and in Australia, for legal regulators to create sandboxes
similar to those used in financial services, to test regulatory reform for innovation and new
business structures that promote broader access to justice.128
Our team held a workshop in April 2019 to explore the prospect of a legal regulatory
sandbox in the U.S. Our goal was to understand whether there might be an appetite from law
firms, legal technology companies, legal aid groups, foundations, and other organizations that
might be entrants into a legal services regulatory sandbox. If a state was to issue a call for
128

Neil Rose, Law Society calls for “innovation sandbox”, LEGAL FUTURES (Aug. 22, 2016),
https://www.legalfutures.co.uk/latest-news/law-society-calls-innovation-sandbox (last visited Aug. 13, 2019).
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sandbox applications and the possibility to relax legal professional rules, would there be
interest from groups to enter this sandbox, with an innovative offering to test?
We held the workshop as an invite-only follow-up to the Stanford Future Law
conference, which is a pre-eminent gathering of those interested in legal innovation. The
conference organizers helped us reach out to many attendees who might be possible sandbox
entrants, including leading legal technology companies, law firms with innovation groups,
venture capital groups that are interested in the legal market, other large financial and
professional services companies, legal aid groups, justice technology non-profits, and
foundations interested in access to justice. We then supplemented this recruitment with invites
to attorneys, entrepreneurs, and funders who might be interested in new models of legal
services.
The workshop was a two-hour, hands-on event. We had approximately 30 participants,
which we assembled into small teams to work on exploring what ideas participants had for
innovation, what current rules and regulations they might ask to have relaxed, and what
concrete innovation offerings they might be interested in submitting to a sandbox. This
workshop design was meant to have participants:
1. Reflect on whether a sandbox was needed,
2. Identify what kinds of innovation potential it might unlock, and
3. Validate if they would participate in a sandbox if it were to launch, and under
what conditions.
Our team documented the work, discussions, and debrief of the sandbox workshop.
Positive response to sandbox and new regulatory approach. The participants were
overwhelmingly positive towards the prospect of a sandbox—confirming that controlled tests
were needed to encourage innovation in legal services, allow more capital investment in new
technology and service models that currently would face regulatory uncertainty, and drive
more benefit to the public regarding access to justice. They welcomed a risk-based, empirical
approach to regulation of the legal services market. It was not difficult for them to understand
the concept, and the financial services sandbox models made it easy to see how analogous
models could work in law.
Willingness to enter the sandbox with near-term or long-term innovations. Many of
the participants, including start-ups, alternative service providers, and consumer/legal
technology companies, said that they would seriously consider entering the sandbox if it was to
launch. There were near-term innovation experiments that participants would be ready to
apply for within the next year. This could include projects such as chatbots that provide help
and referrals to the public or a new technology-based proof-of-service offering to record digital
69

175

Narrowing the Access-to-Justice Gap by Reimagining Regulation
forms of service. There were also more long-term innovations that would only be ready for
application to the sandbox once given more time and investment. Those included automated
dispute resolution tools to create contract-based or court-order judgments and communitybased arbitrators to resolve disputes with staffing models that include more non-lawyers and
judges.
Some of the particular points raised by participants that indicate some of the conditions,
safeguards, and concerns that a legal services sandbox may need to address include the
following:
1. Expanding the sandbox from legal professional rules to other rules. Many
people mentioned the possibility for a sandbox to not just suspend
professional rules of conduct, but also to possibly change court rules and civil
procedure rules in order to allow new services to flourish.
2. Absolute importance of post-sandbox approval. The participants all agreed
that a crucial condition of the sandbox is that participants could continue
with their offering, provided risks of harm were demonstrably within
appropriate levels, after the sandbox class formally concluded. They would
not invest in a new innovation if they were given a non-enforcement
guarantee that would expire at the end of the sandbox. They were fine with
the possibility that the guarantee might be rescinded if their offering did not
perform as intended or if it harmed the public.
3. Concern over access to evaluation data. Participants were very concerned
about who would be able to access the data that they would gather and
share with the regulator about the performance and effects of their
innovative offerings. Many asserted that the data should not, by default, be
“public data” or subject to total transparency. They said that the prospect of
having their data about acquisition cost, pricing, staffing, sales, profit and
other performance analytics being shared with others would deter them
from entering the sandbox. This is closely-guarded competitive information,
and even sharing it with a regulator would be considered a possible threat to
business strategies. They would be more comfortable sharing outcome
data—such as data about number of users and outcomes of users—
particularly if other competitors must share these data with the regulator as
well.
4. Concern over failed testing at the sandbox stage. One concern of possible
sandbox entrants was that a failed offering may receive more public scrutiny
if it occurs as part of the sandbox than if the company stayed in the regular
marketplace and had the same product failure. They expressed concern that
the data about this failure would be publicly available and the story of that
failure might turn out to be a liability for the company. They could instead
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develop the offering in the current regulatory scheme, not expose the
innovation explicitly to the regulator, and then choose how much attention
to draw to their offering.
5. More states involved, more entrants. Several participants mentioned that
they would be more likely to devote resources to entering the sandbox if
there were multiple states involved in it. This multistate involvement could
be explicit in the form of states as members of the sandbox, or states could
be “watchers” of the sandbox with potential to also extend non-enforcement
guarantees or open their markets to successful sandbox experiments. Such
involvement would encourage more entrants, particularly if states with
larger legal markets were to be involved. That said, participants agreed that
being vetted and legitimated by a regulator in one state would be
worthwhile, in the expectation that it could positively influence their
relationship with other states’ regulators.
A focus on access. A final cluster of points that emerged from the workshop and
subsequent conversations with interested parties was about the need to prioritize access to
justice and equity in the sandbox design. Many reflected, after the workshop, that the sandbox
most likely will lead to innovations, especially initially, that serve the middle and upper classes,
who can afford unbundled legal service offerings. They questioned whether the sandbox could
be designed to incentivize benefits to extend to people with less money to spend on services.
Some specific ideas included:
1. Obligation to distribute innovations to low-income communities. As more
offerings succeed in the sandbox, there might be obligations for the
companies to give free licenses, software, or other access to people who
cannot afford them.
2. Matchmaking between technologists, legal aid, and social service groups.
Could a regulator, or associated group, help encourage more access-oriented
entrants by bringing together experts with new technologies and business
models with professionals who work closely with low-income communities?
In this way, the regulator could help legal aid lawyers and social service
providers better understand how they might harness emerging technologies
and do “innovation” (when most of them do not have the resources to do
this on their own). The regulator might also offer incentives and training to
possible entrants who are focused on low-income consumers.
3. Particular encouragements in the application call. Participants also
recommended that the regulator might specifically call for access-oriented
innovations when it announces the sandbox. The regulator could identify
promising uses of data, AI, staffing, and business models that the literature
and experts have already identified for promoting access to justice.
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Utah’s Licensed Paralegal Practitioner
Program Starts Small
A Utah Supreme Court justice believes the nonlawyer
initiative designed to bolster access to justice is poised for
growth.
By LYLE MORAN
On December 12, 2019 at 11:45 AM
Utah’s first cohort of licensed paralegal practitioners features just four members, but state
officials expects the program for nonlawyers to grow significantly in the years to come.
Utah Supreme Court Justice Deno Himonas said he anticipates there will be 20 LPPs in two
years and 200 in a decade.
The initiative, designed to strengthen access to justice, permits licensees to complete
limited legal tasks in three practice areas: family law, debt collection, and landlord/tenant.

Himonas said Utah hopes to generate more applicants for the program through increasing
awareness of its existence and broadening the educational opportunities made available to
secure the license.
Applicants without a J.D. must complete LPP-approved courses for ethics and for any
practice area in which they want to be licensed. Utah Valley University is the only
institution currently offering the courses, though Himonas said having the courses offered
more broadly would help.
“I want the program to be as accessible as possible,” he said, noting he would
particularly like to see those in rural communities be able to participate.

All applicants for licensure must pass the LPP Ethics Exam and an exam in the area in
which they wish to practice.
Four additional applicants are expected to take their exams in March, so by next spring
there could be double the number of LPPs, said former LPP administrator Carrie T.
Boren of the Utah State Bar.
Boren said she is confident the LPPs will help address the gap in access to justice for the
public. “We want them to have sound legal advice they can trust at a cost they can
afford,” she said. “We are really proud of the [LPP] program, and I think it will do great
things.”
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The paralegal program is expected to be independently evaluated by two academics:
Professor Anna E. Carpenter of University of Utah’s S.J. Quinney College of Law and
Assistant Professor Alyx Mark of Wesleyan University.
Himonas said Utah is hopeful its work with the evaluators might shed light on other
practice areas in which paralegals could be licensed, such as expungements. “We want to
think about whether there are other potential good candidates,” he said.
Utah’s licensed paralegal practitioner program comes several years after Washington
became the first state to permit limited license legal technicians, or LLLTs.
Meanwhile, Utah’s LPP program is just one component of the state’s multifaceted efforts
to bolster access to justice. Earlier this year, the Utah Work Group on Regulatory
Reform proposed a series of changes to the state’s regulation of the legal market,
including a “regulatory sandbox” that would allow nontraditional legal entities to test
out innovations without committing the unauthorized practice of law.
The Utah Supreme Court approved the recommendations and implementation work is
under way. The planned action steps will be evaluated for their effectiveness.
“We are not interested in empty gestures,” Himonas said. “I want to know that these
things are working.”
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TO TACKLE THE UNMET LEGAL NEEDS CRISIS, UTAH
SUPREME COURT UNANIMOUSLY ENDORSES A PILOT
PROGRAM TO ASSESS CHANGES TO THE GOVERNANCE OF
THE PRACTICE OF LAW
Salt Lake City, UT— In an historic vote, the Utah Supreme Court voted
unanimously on Wednesday to authorize a pilot program to test pioneering
changes to the practice of law and changes designed to address the accessto-justice crisis in America.
These changes allow individuals and entities to explore creative ways to
safely allow lawyers and non-lawyers to practice law and to reduce
constraints on how lawyers market and promote their services. In order to
assess whether the changes are working as intended, the Supreme Court
has authorized the core portions of these changes for a two-year period. At
the conclusion of that time, the Supreme Court will carefully evaluate
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whether the program should continue. The evaluation will be based on a
review of data collected from those entities and individuals participating in
the program. The Supreme Court’s willingness to experiment with
innovation is an important step, especially now, because the need for more
affordable legal help has reached crisis levels as a result of the COVID-19
pandemic and its economic fallout. Many Utahns are facing crushing
challenges that require legal help, including lost jobs, bankruptcy and debt,
and health and family crises. Now more than ever new legal services and
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providers are needed to ease this crisis of access to justice.

The Court’s Reform-leading Efforts
The Utah Supreme Court has led the way on reforming the rules governing
lawyers and the practice of law to increase Utahns’ access to legal help.
Over the past two years, a task force established by the Supreme Court has
researched and developed a model through which new and creative legal
business models, services, and providers—under careful oversight—could
offer safe and innovative legal services to Utahns. The resulting proposals,
set out in the Supreme Court’s Standing Order 15 and associated revisions
to the Rules of Professional Conduct, establish a regulatory sandbox for
non-traditional legal providers and services, including entities with nonlawyer investment or ownership. The proposal also establishes an Of ce of
Legal Services Innovation—a new of ce within the Supreme Court that will
assess and recommend sandbox applicants to the Court, as well as oversee
those applicants that are authorized by the Court to offer legal services.
The rule changes and the sandbox, which the Supreme Court authorized
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pursuant to its plenary and exclusive constitutional mandate to govern the
practice of law, represent perhaps the most promising effort by courts to
tackle the access-to-justice crisis in the last hundred years.

Taking Input from All Sources into Account
Before voting on the changes, the Utah Supreme Court provided for a
lengthy ninety-day comment period. Through the comment period and
extensive outreach and research efforts, the Supreme Court and its task
force were able to gather and take into account input on the proposals from
the public, lawyers, the Utah Bar Commission—the body directly
overseeing Utah’s lawyers—and subject matter experts. As a direct result of
this input, the Supreme Court made a number of important changes to the
initial proposals. These changes included: (1) increasing transparency into
the application and approval process, (2) adding clearer channels for
complaints regarding the new legal services, (3) severely restricting any
roles for disbarred or suspended lawyers and those with certain felony
convictions, (4) more explicitly articulating the program’s access-to-justice
goals, (5) and more clearly delineating that the program will sunset in two
years absent further order of the Supreme Court.

A New Legal Frontier
Justice Deno Himonas who, along with John Lund, past-President of the
Utah Bar, led the effort, summed up the need for innovative solutions in the
face of America’s access-to-justice crisis as follows, “We cannot volunteer
ourselves across the access-to-justice gap. We have spent billions of dollars
trying this approach. It hasn’t worked. And hammering away at the problem
with the same tools is Einstein’s very de nition of insanity. What is needed
is a market-based approach that simultaneously respects and protects
consumer needs. That is the power and beauty of the Supreme Court’s rule
changes and the legal regulatory sandbox.” Now, under the leadership of
the Supreme Court and the Bar Commission, which will have an important
role in the Innovation Of ce, Utah will be the rst state in the nation to lay
the foundation for a truly accessible and affordable, consumer-oriented
legal services system.
# # #
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Utah Supreme Court Standing Order No. 15
This Standing Order establishes a pilot legal regulatory sandbox and an
Office of Legal Services Innovation to assist the Utah Supreme Court
with overseeing and regulating the practice of law by nontraditional
legal service providers or by traditional providers offering nontraditional
legal services. Unless otherwise provided, this Order shall expire on the
second anniversary of its effective date.
The Standing Order is effective as of August 14, 2020.

Background
The access-to-justice crisis across the globe, the United States, and
Utah has reached the breaking point. 1 As to how affordable and
accessible civil justice is to people, the 2020 World Justice Project
Rules of Law Index ranks the United States 109th of 128
countries. 2 As to that same factor, out of the thirty-seven highincome countries, the United States ranks dead last. 3
To put it into perspective, a recent study by the Legal Services
Corporation found that 86 percent “of the civil legal problems
reported by low-income Americans in [2016–17] received
inadequate or no legal help.” 4 Similarly, a recently published
study out of California “[m]odeled on the Legal Services” study,
concluded that 60 percent of that state’s low-income citizens and
55 percent of its citizens “regardless of income experience at least
Access to justice means the ability of citizens to meaningfully access
solutions to their justice problems, which includes access to legal
information, advice, and resources, as well as access to the courts. See
Rebecca L. Sandefur, Access to What?, DAEDALUS, Winter 2019, 49.

1

WORLD JUSTICE PROJECT, WORLD JUSTICE PROJECT RULE OF LAW INDEX
2020
14,
https://worldjusticeproject.org/sites/default/files/documents/WJPROLI-2020-Online_0.pdf.
2

3

Id.

LEGAL SERVICES CORPORATION, THE JUSTICE GAP: MEASURING THE
UNMET CIVIL LEGAL NEEDS OF LOW-INCOME AMERICANS (2017).
4
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one civil legal problem in their household each year.” The study
also found that 85 percent of these legal problems “received no or
inadequate legal help.” 5 Closer to home, an in-depth April 2020
analysis of the legal needs of Utahns living at 200 percent or less
of the federal poverty guidelines found that their unmet legal
needs stood at 82 percent. 6
For years, the Utah Supreme Court has made combating the
access-to-justice crisis confronting Utahns of all socioeconomic
levels a top priority. To date, the Supreme Court, along with the
Judicial Council and the Utah Bar Association, have worked
ceaselessly to improve access to justice through many initiatives:
the Utah Courts Self-Help Center, the Licensed Paralegal
Practitioner Program, form reform, and the Online Dispute
Resolution Program, to name but a few. What has become clear
during this time is that real change in Utahns’ access to legal
services requires recognition that we will never volunteer
ourselves across the access-to-justice divide and that what is
needed is market-based, far-reaching reform focused on opening
up the legal market to new providers, business models, and
service options.
In its boldest step toward bridging the access-to-justice gap, the
Supreme Court has undertaken an effort to reevaluate and amend
several of the regulations it has historically relied upon in
governing the practice of law. This Standing Order and
accompanying rule changes implement that effort. The Supreme
Court believes that the regulatory reform set out in this Standing
Order will shrink the access-to-justice gap by fostering innovation

STATE BAR OF CALIFORNIA TASK FORCE ON ACCESS THROUGH
INNOVATION OF LEGAL SERVICES, FINAL REPORT AND RECOMMENDATION
11–12 (2020) (emphasis added).
5

UTAH FOUNDATION, THE JUSTICE GAP: ADDRESSING THE UNMET LEGAL
NEEDS OF LOWER-INCOME UTAHNS 23 (2020).
6
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and harnessing market forces, all while protecting consumers of
legal services from harm. 7

1. General Provisions
In accordance with its plenary and exclusive authority and
responsibility under article VIII, section 4 of the Utah Constitution
to govern the practice of law, the Utah Supreme Court establishes
the Office of Legal Services Innovation (Innovation Office). The
Innovation Office will operate under the direct auspices of the
Supreme Court and its purpose will be to assist the Supreme
Court in overseeing and regulating nontraditional legal services
providers and the delivery of nontraditional legal services. 8 To
this end, and subject to Supreme Court oversight, the Innovation
Office will establish and administer a pilot legal regulatory
sandbox (Sandbox) 9 through which individuals and entities may
be approved to offer nontraditional legal services to the public
through nontraditional providers or traditional providers using
novel approaches and means, including options not permitted by
the Rules of Professional Conduct and other applicable rules. The
Supreme Court establishes the Innovation Office and the Sandbox

The Supreme Court’s decision to pursue changes regarding its
governance of the practice of law is in keeping with (1) the Resolution of
the Conference of Chief Justices and (2) the Resolution of the American
Bar Association’s House of Delegates “to consider regulatory
innovations that have the potential to improve the accessibility,
affordability, and quality of civil legal services, while also ensuring
necessary and appropriate protections that best serve clients and the
public . . . .”

7

In Utah, the practice of law is defined by Utah Supreme Court Rule
of Professional Practice 14-802. This Standing Order incorporates that
definition. For an understanding of “nontraditional legal services
providers” and “nontraditional legal services,” please refer to Section 3.3
(Regulatory Scope).

8

A regulatory sandbox is a policy tool through which a government
or regulatory body permits limited relaxation of applicable rules to
facilitate the development and testing of innovative business models,
products, or services by sandbox participants.
9
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for a pilot phase of two years from the effective date of this
Standing Order. At the end of that period, the Supreme Court will
carefully evaluate the program as a whole, including the Sandbox,
to determine if it should continue. Indeed, unless expressly
authorized by the Supreme Court, the program will expire at the
conclusion of the two-year study period.

2. Innovation Office
In carrying out the responsibilities designated to it by the Utah
Supreme Court, the Innovation Office, at all times, will be subject
to the Supreme Court’s direction and control. Furthermore, the
Innovation Office will have no authority to regulate any
individuals, entities, or activities that are beyond the Supreme
Court’s constitutional scope and mandate to govern the practice of
law. 10 With these overarching restrictions firmly in mind, the
Innovation Office will have responsibility with respect to the
regulation of non-traditional legal services provided by traditional
legal providers and non-traditional and traditional legal services
provided by non-traditional legal providers, including those
services offered within the Sandbox and those that have been
approved for the general legal market (“exit or exited the
Sandbox”). The Innovation Office will be responsible for
(1) evaluating potential entrants to the Sandbox and
recommending to the Supreme Court which entrants should to be
admitted; (2) developing, overseeing, and regulating the Sandbox,
including establishing protocols and monitoring nontraditional
legal providers and services therein, as well as terminating an
By way of illustration, the Supreme Court has authorized real estate
agents to advise their customers with respect to, and to complete, stateapproved forms directly related to the sale of real estate. See Rule of the
Utah Supreme Court Rules of Professional Practice 14-802(c)(12)(A).
Outside of this grant, and the ability to modify it, the Supreme Court has
no authority with respect to regulating real estate agents. That authority
rests with the legislative and executive branches. By way of further
illustration, some attorneys hold both J.D.s and M.D.s. The Supreme
Court only governs the ability of these individuals to practice law. It has
never interfered with their ability to practice medicine.

10
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entrant’s participation in the Sandbox where deemed appropriate
and in keeping with the regulatory principles set forth below; and
(3) recommending to the Supreme Court which entrants be
permitted to exit the Sandbox and enter the general legal market. 11
The Innovation Office will be funded initially by a grant from the
State Justice Institute and in-kind contributions from the National
Center for State Courts and the Institute for the Advancement of
the American Legal System. The Innovation Office will have the
authority to seek additional grant funding and may also be
supported through licensing fees as noted in Section 4.9.
The Innovation Office will meet regularly and at least monthly, on
a day and at a time and place of its convenience. It will also report
monthly to the Supreme Court during one of the Court’s regularly
scheduled meetings.

2.1

Office Composition

The Utah Supreme Court will appoint the members of the
Innovation Office. 12 The Innovation Office will consist of a Chair,
Vice-Chair, and nine additional members, all serving on a
volunteer basis. Five of the members shall serve as the Executive
Committee of the Innovation Office. The Executive Committee
shall be composed of the Chair, Vice-Chair, Executive Director,
and two additional members appointed by the Court. The
Executive Committee will be responsible for setting the Agenda
for each meeting of the Innovation Office and for making initial
recommendations to the Innovation Office regarding applicants.
In the event of a vacancy, or on its own motion, the Supreme
Court will appoint, depending on the vacancy, a new Chair, ViceChair, or member. The Court will strive to appoint nonlawyers
11

Innovation Office resources may limit the number of Sandbox entrants.

12 The Supreme Court Task Force on Regulatory Reform shall continue to
operate pending the appointment of the members of the Innovation
Office. Upon appointment of the members of the Innovation Office, Utah
Supreme Court Standing Order 14 shall be vacated in accordance with
the terms of that Standing Order.
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(pubic members) as at least five of the members and will prioritize
a membership body diverse across gender, race, ethnicity, sexual
orientation, socioeconomic background, and professional
expertise.
Innovation Office actions will be taken by majority vote by a
quorum of the members.

2.2

Conflicts of Interests

The Utah Supreme Court acknowledges that instances may arise
in which Innovation Office members may face conflicts of interest
between their business or personal affairs and their member
duties. A conflict of interest arises when members—or a member
of their immediate family—have a financial interest in a Sandbox
applicant or participant or in an entity that has successfully exited
the Sandbox. For example, a member’s firm may apply to offer
services as part of the Sandbox. Recognizing that transparency
and public confidence are paramount concerns, the Supreme
Court requires that in cases of conflict, the implicated member(s)
disclose the conflict to the Innovation Office in writing and recuse
from any involvement regarding that particular Sandbox
applicant or participant. The Innovation Office will maintain a
record of all conflicts and recusals and make all records related to
conflicts and recusals publicly available.

2.3

Office Authority

Subject to the limitations set forth in the Standing Order and the
ultimate authority and control of the Utah Supreme Court, the
Innovation Office will have the authority to oversee the
nontraditional provision of legal services (see Section 3.3.2 on
Regulatory Scope) using an objectives-based and risk-based
approach to regulation.
Objectives-based regulation specifically and clearly articulates
regulatory objectives to guide development and implementation.
Both the Innovation Office and the Sandbox participants will be
guided in their actions by specific objectives.
Risk-based regulation uses data-driven assessments of market
activities to target regulatory resources to those entities and
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activities presenting the highest risk to the regulatory objectives
and consumer well-being. Using risk-based regulation enables the
Innovation Office to better prioritize its resources and manage
risks in the Utah legal services market.
The Supreme Court grants the Innovation Office the authority to
develop and propose processes and procedures around licensing,
monitoring, and enforcement to carry out its mission in light of
the Regulatory Objective and Regulatory Principles outlined in
Section 3. 13
The Innovation Office must submit proposed processes,
procedures, and fee schedules to the Supreme Court for approval
as they are developed and before they take effect.

3. Regulatory Objective, Principles, and Scope
3.1

Regulatory Objective

The overarching goal of this reform is to improve access to justice.
With this goal firmly in mind, the Innovation Office will be
guided by a single regulatory objective: To ensure consumers
have access to a well-developed, high-quality, innovative,
affordable, and competitive market for legal services. The Utah
Supreme Court’s view is that adherence to this objective will
improve access to justice by improving the ability of Utahns to
meaningfully access solutions to their justice problems, including
access to legal information, advice, and other resources, as well as
access to the courts.

The Implementation Task Force on Regulatory Reform has already
established an Innovation Office Manual. A copy of that manual may be
viewed at sandbox.utcourt.gov.

13
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3.2

Regulatory Principles

The Innovation Office will be guided by the following regulatory
principles:
1. Regulation should be based on the evaluation of risk to the
consumer. 14
2. Risk to the consumer should be evaluated relative to the
current legal services options available. 15
3. Regulation should establish probabilistic thresholds for
acceptable levels of harm. 16
4. Regulation should be empirically driven. 17
5. Regulation should
approach. 18

be

guided

by

a

market-based

The phrase “based on the evaluation of risk” means that regulatory
intervention should be proportional and responsive to the actual risk of
harm posed to the consumer, as supported by the evidence.

14

The phrase “relative to the current legal service options available”
means that risk should not be evaluated as against an ideal of perfect
legal representation by a lawyer. Risk should rather be measured as
against the reality of current market options for consumers. In many
cases, that means no access to legal representation or legal resources at
all.

15

The phrase “probabilistic thresholds for acceptable levels of harm”
(the chance a consumer is harmed) means the probability of a risk
occurring and the magnitude of the harm should the risk occur. Based on
this assessment, the Innovation Office will determine thresholds of
acceptable risks for identified harms. Regulatory resources should be
focused on areas in which, on balance, there is a high probability of harm
or a significant impact from that harm on the consumer or the market.

16

The phrase “empirically driven” means that the regulatory approach
and actions must be supported, whenever possible, by data from the
legal services market.

17

The phrase “market-based approach” means that regulatory tactics
should seek to align regulatory incentives with increased revenue or
decreased costs for market participants in order to encourage desired
behavior or outcomes.
18
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3.3

Regulatory Scope

As noted, under the auspices of the Utah Supreme Court, the
Innovation Office will be responsible for developing, overseeing,
and regulating the Sandbox, including the oversight of
nontraditional legal providers and services therein. The Supreme
Court offers the following examples to help individuals and
entities, lawyers and nonlawyers alike, understand the Innovation
Office’s regulatory scope. These examples are just that and the list
is not intended to be exhaustive.

3.3.1

Outside the Regulatory Scope

Individuals and entities that carry out the following activities are
outside the Innovation Office’s regulatory scope, remain under
the Utah Bar’s authority, and need not notify the Innovation
Office:
Partnerships, corporations, and companies entirely owned and
controlled by lawyers in good standing; individual lawyers with
an active Utah Bar license; and legal services nonprofits:
(i) offering traditional legal services as permitted under the
Rules of Professional Conduct; or
(ii) using new advertising, solicitation, fee-sharing, or feesplitting approaches as contemplated by the Rules of
Professional Conduct. 19

Partnerships, corporations, and companies entirely owned and
controlled by lawyers; individual lawyers with an active Utah Bar
license; and legal services nonprofits may not, however, engage in feesplitting or fee-sharing in an effort to avoid the prohibition against
outside ownership set forth in rule 5.4A of the Utah Rules of Professional
Conduct.
19

9 OF 18

191

3.3.2

Within the Innovation Office’s Regulatory
Scope

Individuals and entities that carry out the following activities are
within the scope of the Innovation Office’s regulatory authority
and are subject to this Standing Order’s requirements: 20
(a) Partnerships, corporations, and companies entirely owned and
controlled by lawyers; individual lawyers with an active Utah
Bar license; and legal services nonprofits partnering with a
nonlawyer-owned entity to offer legal services as
contemplated by Rule 5.4B;
(b) Nonlawyer owned entities, or legal entities in which
nonlawyers are partial owners (for profit or nonprofit):
(i) offering legal practice options whether directly or by
partnership, joint venture, subsidiary, franchise, or other
corporate structure or business arrangement, not
authorized under the Rules of Professional Conduct in
effect prior to [Month] [Date], 2020, or under Utah
Supreme Court Rule of Professional Practice 14-802; or
(ii) practicing law through technology platforms, or lawyer or
nonlawyer staff, or through an acquired law firm.

3.3.3

Disbarred Lawyers and Individuals with
Criminal History

Disbarred Lawyers. The Utah Supreme Court has determined
that lawyers who have been disbarred 21 present a significant risk
of harm to consumers if in the position of ownership or control of
This list is not meant to be exclusive or exhaustive. There may be
business arrangements, models, products, or services not contemplated
in Section 3.3.2, which are welcome and should come through the
Sandbox. The Sandbox is not, however, meant to enable lawyers not
licensed in Utah to practice in Utah without authorization from the Utah
State Bar.
20

For purposes of this Standing Order, a lawyer whose license has been
suspended qualifies as a disbarred lawyer during the period of
suspension.
21
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an entity or individual providing legal services. Therefore,
disbarred lawyers are not permitted to gain or hold an ownership
interest of greater than 10 percent in any entity authorized to
practice law under Rule 5.4B or this Standing Order.
In addition, any entity applying for authorization to offer services
in the Sandbox must disclose the following:
(a) whether the entity has any material corporate relationship
and/or business partnership with a disbarred lawyer, and
(b) whether a disbarred lawyer works with or within the
entity, in either an employment or contractual relationship,
and is in a managerial role in the direct provision of legal
services to consumers.
Criminal History. The Supreme Court has determined that
individuals with certain serious criminal histories may present an
increased risk of harm to consumers if in the position of
ownership or control of a legal service entity.
Any entity applying for authorization to offer services in the
Sandbox must disclose the following:
(a) whether any individual holding an ownership interest of
greater than 10 percent in the entity has a felony criminal
history,
(b) whether the entity has any material corporate relationship
or business partnership with an individual with a felony
criminal history, and
(c) whether an individual with a felony criminal history
works with or within the entity, in either an employment
or contractual relationship, and is in a managerial role in
the direct provision of legal services to consumers.
The Innovation Office, on receipt of any disclosures required
above, will incorporate the information into the risk assessment of
the entity as appropriate. To the extent permitted by law, the
Innovation Office may also conduct independent criminal history
checks.
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Falsifying any information, including lawyer status and
individual criminal history, is a basis for dismissal from the
Sandbox and in the event the entity or individual has exited the
Sandbox, a basis for loss of licensure. Other criminal and civil
sanctions may also apply.

4. The Sandbox
The Sandbox is a policy tool by which the Utah Supreme Court,
through the Innovation Office, can permit innovative legal
services to be offered to the public in a controlled environment.
The Innovation Office will develop, oversee, and regulate the
Sandbox according to the guidance outlined in this Standing
Order. Individuals and entities wanting to offer the public
nontraditional legal business models, services, or products must
notify the Innovation Office. Individuals and entities in the
Sandbox will be subject to such data reporting requirements and
ongoing supervision as the Innovation Office determines, so long
as the requirements fall within its regulatory authority.

4.1

Application

All individuals and entities that fall within the Regulatory Scope
(Section 3.3.2) must apply to the Innovation Office for
authorization to enter the Sandbox.

4.2

Application Process

The objective of the application process is for the Innovation
Office to determine that the legal service proposed by the
applicant furthers the Regulatory Objective and does not present
unacceptable levels of risk of consumer harm. The Innovation
Office will develop an efficient and responsive process for intake,
review, assessment, and response to applications.
The Utah Supreme Court contemplates that the application
process will be iterative and will include communications
between the Innovation Office and the various applicants, as
necessary.
The Innovation Office will make a determination as to whether an
applicant’s proposed legal service furthers the Regulatory
Objective and does not present an unacceptable risk of consumer
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harm. The Innovation Office will make recommendations to the
Supreme Court regarding whether an applicant should be
authorized and the associated requirements for the applicant (e.g.,
reporting, disclosure, risk mitigation, insurance requirements). In
developing these requirements, the Innovation Office will
consider the Regulatory Objective and Regulatory Principles.
If the Innovation Office does not find that an applicant’s proposed
legal service furthers the Regulatory Objective or finds that it
presents an unacceptable risk of consumer harm, the Innovation
Office will deny the proposed authorization, and will include a
brief written explanation supporting the finding. The Innovation
Office will develop a process for appeal of a denial of a proposed
authorization to the Supreme Court.

4.3

Authorization

As with the licensing of lawyers and Licensed Paralegal
Practitioners, the Utah Supreme Court will ultimately be
responsible for approving or denying authorization to
nontraditional legal service providers.
An approved application means permission to offer the proposed
legal service in the Sandbox as outlined in the approval and under
the Innovation Office’s authority. Authorized participants and
services are deemed authorized to practice law in Utah, albeit on a
limited and temporary basis, under Utah Supreme Court Rule of
Professional Practice 14-802.
Denial of authorization by the Supreme Court has the effect of
returning the application to the Innovation Office. The Supreme
Court may include a brief written explanation of the reasons for
its decision not to authorize the applicant. This information may
guide the applicant in how to potentially resolve concerns and
revise its application for reconsideration for authorization.
However, to be clear, some (perhaps many) applicants may not be
approved to enter or exit the Sandbox.
Additionally, and to be clear, authorization to practice law does
not impact any of the other requirements that may be imposed
upon an entity (e.g., business license, tax commission registration,
etc.).
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4.4

Licensing (Exiting the Sandbox)

Sandbox participants that are able to demonstrate that their legal
services are safe—i.e., that they do not cause levels of consumer
harm above threshold levels established by the Innovation
Office—may be approved to exit the Sandbox and may be granted
the appropriate license to practice law by the Utah Supreme Court
pursuant to Utah Supreme Court Rule of Professional Practice
14-802. Such providers and services will remain under the
regulatory authority of the Supreme Court, through the
Innovation Office and subject to such monitoring and reporting
requirements as the terms of the license indicate and subject to the
enforcement authority of the Innovation Office.
The Innovation Office will develop the process (subject to
Supreme Court approval) by which providers and services exit
the Sandbox. It is anticipated that this process will generally
follow that outlined for application approval, including an
assessment of the provider or service, a finding on the consumer
safety of the provider or service, and a recommendation to the
Supreme Court as to the scope of the license and associated
requirements (e.g., reporting). The Innovation Office is authorized
to make the licensing assessment, findings, and recommendations
at both the individual or entity level and a more categorical
level—i.e., to recommend that a category of legal service
providers be licensed to practice law in Utah.
If the Innovation Office does not find that a participant’s proposed
legal service furthers the Regulatory Objective or finds that it
presents an unacceptable risk of consumer harm, the Innovation
Office will deny the proposed licensure, and will include a brief
written explanation supporting the finding. The Innovation Office
will develop and propose the process for appeal of a denial of
Sandbox exit to the Supreme Court.

4.5

Fees

The Innovation Office will have the authority to propose a fee
schedule to the Utah Supreme Court. Unless otherwise required,
fees paid will be used to fund the Innovation Office.
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4.6

Monitoring and Measuring Risk

The Innovation Office will have the authority to develop the
measurements by which it assesses and manages risk. The
Innovation Office will identify specific harms presenting the most
significant risk to the Regulatory Objective. All regulated
providers, whether in the Sandbox or after exiting, have a
proactive duty to report any unforeseen risks or harms of which
they become aware.
As noted, the Innovation Office will have the authority to develop
specific data reporting requirements to monitor consumer risk of
harm as part of both Sandbox authorization and general licensing
of proposed legal services. The Innovation Office will develop
processes and procedures for intake, review, and assessment of
incoming data at an individual provider level, across different
market sectors, and across the market as a whole. The Innovation
Office will have the authority to increase or decrease reporting
requirements as indicated by the provider’s performance in the
market and compliance with the Innovation Office’s requirements.
The Innovation Office will have the authority to take proactive
actions to effect monitoring of providers and the market as a
whole, including but not limited to market surveys, expert audits,
anonymous testing, and “secret shopper” tests. The Innovation
Office will also develop processes and procedures for intake,
review, and assessment of information coming from sources such
as media, other governmental or nongovernmental institutions,
whistleblowers, and academia.
The Utah Supreme Court acknowledges that this regulatory
approach does not remove all possibility of harm from the market
and, in fact, contemplates that sometimes there may be no
regulatory enforcement action even though some consumers may
experience harm. Nevertheless, aggrieved consumers may seek
relief and remedy through traditional channels of civil litigation
or, if applicable, the criminal justice system.

4.7

Consumer Complaints

The Innovation Office will develop a process by which consumers
may directly complain to the Office. The Innovation Office will
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develop a process by which individual complaint information is
fed into the larger data reporting system to contribute to the
assessment of risk.

4.8

Enforcement

The Innovation Office will develop standards for enforcement
authority upon regulated providers in line with the Regulatory
Objective and Regulatory Principles. Enforcement will generally
be triggered when the evidence of consumer harm exceeds the
applicable acceptable consumer harm threshold. The Innovation
Office will also develop the range of enforcement mechanisms it
deems appropriate, including but not limited to education,
increased reporting requirements, fines, and suspension or
termination of authorization or license. Last, the Innovation Office
will develop a process for appealing enforcement decisions to the
Innovation Office, and then to the Utah Supreme Court.
Once the Innovation Office has developed these various processes
and procedures, they will be submitted to the Supreme Court for
review and, if appropriate, approval. Both the Supreme Court and
the Innovation Office will strive to make the enforcement process
as transparent, targeted, and responsive as possible.

4.9

Standards of Conduct

As stated in Rule 5.4(B), lawyers engaging with the nontraditional
provision of legal services, as owners, employees, contractors, or
business partners with Sandbox participants or licensed providers
are required to uphold their duties as required by the Rules of
Professional Conduct.

4.10

Confidentiality

The Innovation Office shall maintain a commitment to
transparency in the execution of its mission. Identities of
applicants to the Sandbox and the applications themselves are
presumed to be public information and will be shared via the
Innovation Office website.
Applicants may designate appropriate, specific information in the
application and/or in any data reported as required by the
Innovation Office as confidential business information under the
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Government Records and Access Management Act (GRAMA). See
UTAH CODE § 63G-2-305(1)–(2). The Innovation Office will
maintain the confidentiality of such designated information and it
will be redacted from the publicly released documents. Nothing,
however, in this paragraph limits the ability of the Innovation
Office to provide aggregate and anonymized data sets to outside
researchers, subject to a duly executed data sharing agreement
with the Court.

4.11

Reporting Requirements

The Innovation Office will be responsible for regular reporting to
the Utah Supreme Court and the public on the status of the
Sandbox, the Sandbox participants, licensed providers, and
consumers.
The reports to the Supreme Court must be monthly. Reports to the
Supreme Court must include the following:
o
o

o

o
o

The number of applicants
General information about applicants (e.g., type of legal
entity, ownership makeup, target market, proposed type
of service, legal need to be addressed, subject matter
served)
Numbers of (along with general information)
o Applicants recommended for Sandbox entry
o Applicants denied Sandbox entry
o Sandbox applicants on hold
o Applicants recommended to exit Sandbox
o Applicants not recommended to exit Sandbox
Numbers and demographic data (as available) on
consumers served by the Sandbox and licensed providers
Identification of risk trends and responses

The Innovation Office will, subject to existing law, have the
authority to determine the nature and frequency of its reports to
the public, but must, at a minimum, report the information
identified above on an annual basis (keeping anonymity and
confidentiality as required).
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4.12

Jurisdiction

Entities authorized to practice law within the Sandbox and
licensed to practice law on exiting the Sandbox are subject to the
jurisdiction of this Court. Any false or misleading statements
made by entities or their members throughout the regulatory
relationship, whether during application, authorization, reporting,
monitoring, or enforcement, whether discovered at the time or at
any time afterward, will be independent grounds for enforcement
and an aggravating factor in any enforcement proceeding based
on other conduct. Any fraudulent or materially misleading
statements made by an entity or its members to the Innovation
Office or the Court may result in revocation of the entity’s
authorization to practice law.

4.13

Termination of Pilot Phase

The Sandbox is a policy tool, adopted by the Utah Supreme Court
to develop a new regulatory approach to nontraditional legal
services and to inform the Supreme Court’s decision-making on
rule changes necessary to support the expanded legal services
market. The Supreme Court has set out a two-year period of
operation for this pilot phase of the Innovation Office and
Sandbox.
At the end of the pilot phase, the Supreme Court will determine if
and in what form the Innovation Office will continue. Sandbox
participants authorized and in good standing at the end of the
two-year period and for whom there appears to be little risk of
consumer harm will be able to continue operations under the
authority of the Innovation Office or other appropriate entity
should the Innovation Office cease to exist. Entities that have
successfully exited the Sandbox will be able to continue
operations under the authority of the Innovation Office or other
appropriate entity should the Innovation Office cease to exist.
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UTAH LEGAL REGULATORY REFORM: BASIC FACTS

Facts on Utah Reforms
Overview

The Utah Supreme Court has authorized bold reforms to the
regulation of lawyers and legal practice to increase Utahns access
to legal help and to optimize the ability of legal practitioners to
meet the challenges of economic and technological disruption.
The reforms include allowing new providers of legal help, new
business models for legal practitioners, and new methods of
providing legal help. The reforms will take place under a new
regulatory system focused on protecting consumers from harm.
Ultimate authority over all new providers rests in the Utah
Supreme Court.

Process

In late 2018, the Utah Supreme Court tasked Justice Deno Himonas
and John Lund, past President of the State Bar, to form a working
group to study and make recommendations to the Court on how to
reform the regulatory structure of the legal profession to promote
innovation to increase both access and affordability of legal
services. The working group included leading Utah lawyers and
leading academics, including two economists. The working group
submitted its report to the Supreme Court in August 2019. On
August 28, 2019, the Court voted unanimously to approve the
report and form the Implementation Task Force on Regulatory
Reform.

Report

Titled “Narrowing the Access to Justice Gap by Reimagining
Regulation,” the report submitted to the Court by the
working group proposed two main tracks for reform of the
regulation of legal practice.

Implementation
Task Force



Substantially loosening restrictions on the corporate practice
of law, lawyer advertising, solicitation, and fee arrangements,
including referrals and fee sharing;



Simultaneously establishing a new regulatory body under the
supervision and direction of the Supreme Court to advance
and implement a risk-based, empirically-grounded regulatory
process for legal service entities offering services in a pilot
regulatory sandbox structure.

The Implementation Task Force on Regulatory Reform is
made up of leading legal professionals and academics.
The Task Force has been working since September
2019 to formulate necessary rule changes and develop the
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regulatory framework for the new regulatory body
overseeing new legal service providers and methods. This
includes developing regulatory structure and process and
data reporting and protection requirements and regulatory
sandbox parameters.
Regulatory Approach

The Task Force is designing a new regulatory body to
oversee new providers and methods of legal practice using
an “objectives-based, risk-based” approach to regulation.
This means that regulation of these new providers will be
guided by a clear objective (goal) and effected by requiring
detailed reporting from providers on risk of harm to
consumers.
The objective set by the Supreme Court is: To ensure
consumers access to a well-developed, high-quality,
innovative, affordable, and competitive market for legal services.
Where the data show that the risk of a particular service is too high
(consumers are harmed more than they would be without the
service), the provider is fined, suspended, or terminated. All
licensing and enforcement decisions will rest finally with the Utah
Supreme Court.

Sandbox

The new regulatory body will use a regulatory sandbox
structure to pilot its model and to allow new providers and
services a controlled environment in which to launch and
test products, services, and models. A regulatory sandbox
is a well-established policy tool through which regulators
permit new models and services in a market under careful
oversight to test the interest, viability, and consumer
impact and inform policy development. In Utah, new legal
practice providers and services will have to apply to enter
the regulatory sandbox before they will be permitted to
offer services in the legal market. If they are admitted,
they will be able to offer services under careful oversight
until they are able to show no increase in consumer harm.

Why

The Utah Supreme Court recognized that the current
regulation of the legal system has created a crisis of access
for regular Americans and a professional crisis for many
American lawyers. The rules governing the practice of law
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are too complex, too strict, and divorced from the realities
of 21st century American life. The rules have become
economic restrictions, preventing lawyers from creating
new business models, developing new partnerships,
offering new kinds of services and products, and keeping
out many potential innovators. As the way legal help is
provided is changing rapidly because of technology and
globalization, the Court recognized the need for a more
open approach, able to be responsive and flexible with
changing circumstances while focused on protecting
consumers. Risk-based regulation is that approach.
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Utah Regulatory Reform
Frequently Asked Questions
I. The Need for Reform
Who is driving this reform movement?
 The Utah Supreme Court is driving this reform. Galvanized by concerns around the access
to justice gap in Utah and throughout the country, the Court has taken on multiple
projects to increase people’s ability to get innovative, high quality, affordable resolution
to their legal problems: online dispute resolution for small claims, licensed paralegal
practitioners, and regulatory reform.
 In fall 2018, the Court established a joint task force with the Utah State Bar to assess the
potential of regulatory reform, loosening restrictions around the practice of law to open
up the market for legal services. The task force was led by Justice Deno Himonas and
former President of the Utah State Bar and Parsons Behle partner John Lund.
 The task force submitted a report to the Supreme Court in August 2019 (Narrowing the
Access to Justice Gap by Reimagining Regulation). The report was approved and the
Court established an Implementation Task Force, including most of the initial members
and adding several more leaders of the Utah legal profession, including former Chief
Justice Christine Durham.
 This Standing Order to establish an Oversight Board for the regulatory sandbox is a result
of the Implementation Task Force’s work.
Why do we need such dramatic changes to how law is practiced?
 These are not such dramatic changes. It is simply allowing different kinds of organizations,
other than 100% lawyer-owned firms, to provide legal services – much like has happened
for decades in other professions like medicine and accounting, and in law in the U.K. and
Australia.
 The need for legal help is great: Each year thousands of Utahns face problems like
employment disputes, divorce or custody proceedings, small business matters, wage
theft, eviction, or consumer debt without any help at all. In Utah’s largest district, in 93%
of all family and civil law disputes, one party did not have a lawyer.
 Legal aid and pro bono legal help will never be able to meet the need. We need to
change the rules controlling who can offer legal help and how law is practiced and so that
people are able to get help in more ways when they need it.
Is this going to completely devalue my degree and my career? What does this mean for
lawyers, particularly as we enter another recession?
 These changes will open up new opportunities for lawyers to practice law in
new ways, in new business models, and with new colleagues.
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 Fewer people are using lawyers’ services already – lawyers are too expensive and cannot
meet people where and when they need help. We need new models for legal services,
including technology, to increase consumer engagement and demand.
 Currently, 33% of attorney time is spent on business development and 48% is spent on
administrative tasks. That leaves only 2.2 hours of billable time per 8 hour work day. By
partnering with other professionals, lawyers will not have to bear the entire risk and
responsibility of running a legal practice business, and can focus on practicing law.
But isn’t this effort just a way to open up the market for the Big Four or legal tech companies?
 No. The Big Four accounting firms already work with lawyers to provide multidisciplinary
services in the U.S., and legal tech companies like Legal Zoom and Rocket Lawyer already
serve thousands of Utahns in the context of the existing regulatory structure. Certainly
they will be permitted to offer new services in the sandbox, including partnering with
Utah lawyers, like anyone else.
 But the sandbox will allow for innovative services from a range of entities -- including
multi-professional firms and retail businesses or online tools with lawyer staff. One
potential example is the company EstateGuru, founded by Utah native Jon Chichoni,
which offers a tech platform to facilitate and scale individual lawyers’ ability to offer
estate planning services to consumers.
How are you going to ensure lawyers’ professional independence?
 Nothing in the proposed reforms removes a lawyer’s duties to his/her client under Utah’s
Rules of Professional Conduct including those of competence, diligence, loyalty, and
independence of judgement.
 To the extent any proposed business model could implicate a challenge to a lawyer’s
independence in a way that could harm a consumer, the new regulator will address this
as a potential risk to be identified, mitigated, and monitored.
 In jurisdictions that have permitted outside ownership or investment in legal practices,
such as the UK and Australia, no evidence has emerged of consumer harm caused by
compromised independence.
II. Regulatory Sandbox
What is being proposed and how are things going to change?
 The task force has made two major proposals focused on a careful and controlled
approach to opening up the market for legal services:
o (1) Changes to a number of the Utah Rules of Professional Conduct as follows:
 Rule 5.4 will allow fee-sharing with nonlawyers.
 Rule 5.4 will allow nonlawyer ownership investment, or
partnership in law firms or other entities providing legal practice

205

UTAH IMPLEMENTATION TASK FORCE ON REGULA TORY REFORM

services provided such entities are authorized by the Supreme Court.
 Rule 1.5(e) will be removed to permit fee-splitting among lawyers in the
same office.
 Rule 7.1 and the comments will be strengthened and clarified to focus on
false and/or misleading communications and the prohibition on
interactions of coercion, duress, or harassment.
 Rules 7.2, 7.3, 7.4, and 7.5 will be removed and referral fees will be
permitted, subject to Rule 7.1.
o (2) Establishment of a pilot of a new regulatory body under the authority and
oversight of the Supreme Court to regulate (license, oversee, and, as necessary,
enforce against) new legal providers and services within a structure called a
regulatory sandbox.


Under the new regulator, we hope to see new kinds of opportunities for
lawyers and new kinds of legal services for consumers. This could
include:
 Lawyers in partnership with other professionals such as
accountants or social workers.
 Lawyers working as staff attorneys for companies offering legal
services to the public. Such companies could include legal
technology companies, consumer focused companies such as banks
or retail establishments.
 Legal services, including legal advice, facilitated by technology or by
nonlawyer experts.

What is a sandbox anyway?
 The Sandbox is a policy tool used to develop a new regulatory approach. It is akin to a
pilot program, where a government body can change the rules in a very controlled and
time-limited way, monitor how things go, collect data, and analyze the results. The
“sandbox” metaphor is meant to convey a safe and bounded space for experimentation.
How are you going to protect consumers from bad legal help offered by unqualified
providers? How are you going to protect the most vulnerable from being exploited?
 Nontraditional sandbox applicants will provide a self-assessment of the risk of consumer
harm from their services, proposed actions to mitigate risk, and a consumer complaint
process. If these are not satisfactory, then the applicant will not be able to enter.
 New providers will be required to submit regular reports to the new regulator, providing
data on consumer complaints and satisfaction, and the regulator will also
conduct audits, expert testing, and secret shopper actions to independently
test quality -- with special attention to the most vulnerable populations.
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 If any of these new providers cause material harm to consumers, they will receive
sanctions (loss of license, fines, etc.)
Why isn’t the State Bar overseeing the sandbox?
 In consultation with leaders of the State Bar, we decided it made sense to have a mix of
lawyers and other professionals with expertise in providing services to consumers guide
this process. The State Bar is well-equipped to oversee the licensing and ongoing
oversight of individual lawyers. Overseeing entities requires different expertise, including
staff with backgrounds in economics and data analysis to understand the impact on the
legal services market.
So why would anyone enter the sandbox if they don’t know whether their model will be
allowed after the sandbox?
 Any organization that enters the sandbox will be able to continue operating in Utah
afterwards if they are able to demonstrate that their legal services are safe—i.e., that
they do not cause levels of consumer harm above threshold levels established by the
Innovation Office.
Isn’t the sandbox just a back-door way of doing deregulation?
 No. That’s why the sandbox is not just “we’re relaxing the rules for a while.” It says: “You
need to apply to offer services under these new rules,” and nontraditional applicants will
need to provide a self-assessment of the risk of consumer harm from their services,
proposed actions to mitigate risk, and a consumer complaint process. If these are not
satisfactory, they will not be approved.
 Moreover, the Innovation Office will collect data and monitor how these services are
being provided in order to make sure that consumers are protected -- and have the
authority to impose sanctions if there is too much risk, or harm is caused. This is a more
proactive approach to consumer protection than how we generally regulate legal
services, relying on complaints about lawyers after harm has occurred.
Is there any evidence that allowing corporations to practice law will actually increase access
to justice?
 Yes. The U.K. and Australia have allowed these kinds of organizations, and it has led to
more choices and better services for individuals and small businesses like fixed fees for
divorce or help with child custody issues; affordable help drafting wills; and advice on
employment matters.
 Today, there are too few options for people who aren’t poor enough to qualify for legal
aid, but also can’t pay upwards of $200/hour to for legal help. These reforms will help
change that.
Are the organizations that enter the sandbox subject to ethics rules?
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 Lawyers working in the sandbox have all the same duties to their clients under the ethics
rules like confidentiality, loyalty, independence of judgment, and conflicts. The sandbox
relaxes the rules around the economic or business-model aspects (not ethics) of the Rules
of Professional Conduct.
 The Innovation Office has the discretion to develop standards of conduct if necessary to
guide providers in applicable professional and ethical duties.
It sounds like this is opening the door to the MBAs taking over the way they have in medicine.
How is that going to be good for the profession?
 We see from medicine that allowing physicians to partner with professionals in other
fields enables them to benefit from the best expertise on how to deliver great services in
an efficient and effective way, and allows physicians to focus on delivering medical care.
Major Utah health providers like Intermountain help demonstrate how this kind of
approach can lead to the delivery of high-quality affordable care for consumers, and
satisfied physicians who can focus on practicing medicine.
What do you mean by “nontraditional provision of legal services”?
 This refers to legal services that would not be permitted under the Rules of Professional
Conduct for lawyers, which are not only ethics rules but also limits on the permissible
economic or business models for legal services.
 So in the sandbox, under the authority of the Innovation Office and Supreme Court:
- entities owned (in whole or in part) by people who are not lawyers can provide legal
services;
- law firms and other entities can enter into revenue and profit-sharing agreements
with other professionals; and
- organizations can use technology and people who aren’t lawyers to provide legal
advice to consumers.
 In the U.K., where similar reforms were enacted, innovative firms and services have
emerged such as: a firm in London that employs architects, accountants and solicitors,
and serves as a “one stop shop” for design planning, architecture, tax and legal; Parental
Choice, which helps parents find a nanny or au pair and also helps them understand their
legal obligations as employers; and Co-Op Legal Services, owned by a well-established
consumer-owned grocery chain that has used its brand and consumer-facing expertise to
provide will-writing, family, employment and other consumer legal services at affordable
prices.
Why is it a good idea to allow people who aren’t lawyers to provide legal advice?
 There are many areas – including housing, family law, and debt collection – where the
legal issues are fairly routine, but someone with experience in that area (even if
not a lawyer) can make a difference for individuals.
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 Studies on the use of such specialists in other countries, and in certain areas of federal
practice in the U.S., show they are as effective if not more so than lawyers.
 The choice in these areas is not between a lawyer or other professional; it is between
some help or no help at all.
III. Office of Legal Services Innovation
So what is this Innovation Office anyway: is it a new government agency, or is it a part of the
Utah Supreme Court?
 It is an office under the authority of the Supreme Court, to which the Supreme Court has
delegated the authority to oversee nontraditional providers of legal services. This is
similar to the Court’s delegation of authority to the State Bar to regulate lawyers.
 Just like in medicine, there are licensing boards that regulate individual physicians, and
other regulatory bodies that regulate hospitals and other health care organizations.
Can the Supreme Court create a new government agency without an act of the legislature?
Have other state Supreme Courts created new agencies like this before?
 This is not a new government agency. It is an office under the authority of the Supreme
Court. The Supreme Court has broad constitutional powers to oversee the provision of
legal services, and this is within its authority to do that.
 New York and New Jersey both have the authority to regulate entities that provide legal
services, but this is the first regulatory body, independent of the Bar, set up to do so in
the U.S. A similar regulatory body exists in the U.K., where allowing these kinds of
entities to deliver legal services has led to more choices and better services for
consumers, particularly in areas like family law.
How were the Innovation Office members chosen?
 The Supreme Court looked for a range of community leaders with diverse skillsets and
expertise. Some are lawyers, some are other professionals. It was important to have both
experience in providing legal services, but also others who could think about providing
services to consumers in ways that were different than traditional legal practice.
 Traditional legal practice and business models have failed to reach the majority of
individuals and small businesses in Utah with pressing legal needs. We need new ideas.
Will the Innovation Office meetings be public?
 Yes. We want this to be as transparent as possible so all stakeholders can understand
what is happening, and provide input on the process that is used.
Will the applications be publicly available?
 No. The organizations entering the sandbox need to have the confidence that
their plans to provide legal services are not handed over to potential
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competitors before they even open their doors in Utah. Otherwise, they will not have
sufficient incentive to enter the market in the first place.
How will this Innovation Office be funded?
 It will eventually be funded by fees from the providers who enter the sandbox. The
startup costs will be borne by the Supreme Court which may seek external funding as
well.
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Licensed Paralegal
Practitioner Program

Overview and Information

Scotti Hill, Esq.
LPP Administrator
Utah State Bar
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LPP Practice Areas and Scope of
Practice




LPPs can practice in the following areas of practice:


Family law



Debt Collection



Unlawful detainer (landlord-tenant) actions

Rule 14-802 also enumerates permissible actions for LPPs within the practice areas.
Under this rule, an LPP may:


Enter into a contractual relationship with a natural person (LPPs cannot represent
corporations);



Interview a client to determine the client's needs and goals;



Assist a client with completing approved forms and obtaining documents to support those forms
and review documents given by opposing party;



Complete a settlement agreement, sign the form and serve the written settlement agreement; and





Communicate with another party or the party's representative regarding the relevant forms
and matters.
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Educational Requirements


Law degree from ABA approved law school. Utah Supreme Court Rules of
Professional Practice. Rule 15-703(a)(4)(A);



Associate degree in paralegal studies from an accredited school. Rule 15703(a)(4)(B);



Bachelor’s degree in paralegal studies from an accredited school. Rule 15703(a)(4)(C);



Master’s Degree in legal studies or equivalent that is offered through an
Approved Law School;



Obtained either the Certified Paralegal (CP or CLA) credential from the
National Association of Legal Assistants (NALA); the Professional Paralegal (PP)
credential from the National Association of Legal Professionals (NALS); or the
Registered Paralegal (RP) credential from the National Federation of Paralegal
Associations (NFPA).
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Limited Time Waiver

“Grandfathering Provision”
For waiver of educational requirements only.


Bar may grant waiver of minimum educational requirements for three years from
the date the Bar initially begins to accept LPP applications for licensure. Rule 15705(a).



Applicant must show, within two years from the waiver request, that they:


Have filed the Application for a Limited Time Waiver and paid prescribed fees. Rule 15705(a)(1)



Are at least 21 years old. Rule 15-705(a)(2)



Have completed seven years of full-time substantive law related experience within the
10 years preceding the application, including experience in the practice area in which
they seek licensure. Rule 15-705(a)(3)





500 hours of substantive law-related experience in temporary separation, divorce,
parentage, cohabitant abuse, civil stalking, custody and support, and name change.



100 hours of substantive law-related experience in forcible entry and detainer or debt
collection.



Proof of substantive law related experience will be certified by supervising attorney,
meeting requirements in Rule 15-705(a)(3)(A)-(C)

Proof that applicant has successfully passed the LPP Ethics Examination and the LPP
Examinations for the practice areas in which the applicant will be licensed. Rule 15705(a)(4) and (a)(5)
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Experience Requirements


Applicants with a first law degree are exempt from experience requirement.



If no law degree, applicant must have 1500 total hours of substantive lawrelated experience within the last three years. 15-703(a)(5)





For licensure in family law, must have 500 hours of substantive law-related
experience in temporary separation, divorce, parentage, cohabitant abuse, civil
stalking, custody and support, and name change



For licensure in other areas, must have 100 hours of substantive law-related
experience in forcible entry and detainer or debt collection.

In all practice areas, applicants must have gained experience under the
supervision of a licensed Utah attorney or LPP.


Full or part-time job



Paid or unpaid internship



Volunteer or pro bono work
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Experience
Requirements- Continued


“Substantive Law-Related Experience” means the provision of legal
services as a paralegal, paralegal student, or law student including,
but not limited to, drafting pleadings, legal documents or
correspondence, completing forms, preparing reports or charts, legal
research, and interviewing clients or witnesses. Substantive lawrelated experience for landlord-tenant and debt collection includes,
but is not limited to, the provision of legal services in the areas of
bankruptcy, real estate, mortgage and/or banking law. Rule 15701(bb)


Substantive law-related experience does not include routine clerical or
administrative duties.
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Requirements for Applicants without a
First Professional Law Degree.




If an applicant has not obtained a first professional law degree, the applicant
will be required to complete:


Completion of LPP-Approved Courses for Ethics and any practice-area in which they
want to be licensed. Currently, Utah Valley University is the only institution that is
offering these courses; AND



A National Certification from one of the certification organizations set forth in the
next slide, unless the applicant possesses an Associate’s Degree or a Bachelor’s
Degree from an Accredited School or Program.

Applicants who have obtained a first professional law degree are not required
to take the LPP courses, but they are encouraged to do so.
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National Certification Requirement


Applicants who possess a first professional law degree, an MLS degree, or an
Associate’s Degree or Bachelor’s Degree in paralegal studies are exempt from
taking the National Certification.



All other applicants for licensure as an LPP must have obtained one of the
following:


Designation as a Certified Paralegal (CP) OR Certified Legal Assistant (CLA) by the
National Association of Legal Assistants (NALA). Click here for more information
about NALA certification.



Certification as a Professional Paralegal (PP) from the National Association for
Legal Professionals (NALS). Click here or more information about the NALS PP
certification.



Designation as a CORE Registered Paralegal (CRP) by the National Federation of
Paralegal Associations (NFPA). Click here for more information about the CRP
designation.
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Testing and Admissions


To be licensed, all LPPs must pass the LPP Ethics Exam and an exam for
the specific area in which they will be practicing. Rule 15-703(a)(6)-(7)



You can find specific information on the structure of the LPP exam on our
website here.



The Bar will oversee the admission of LPPs and will regulate licensing.




Each applicant must be of good moral character. Rule 15-708




LPPs will be required to complete 12 hours of Continuing Legal Education
per two-year reporting period. Rule 15-404.
The Bar will perform character and fitness examinations for each
applicant before they are admitted, similar to investigation for applicants
taking the Bar Exam.

LPPs will be governed by Standards of Professionalism and Civility and
Rules of Professional Conduct.


Rules are based on those that apply to attorneys.
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LPP Exam Application
Dates & Timelines

APPLICATIONS FOR LPP ADMISSION BY EXAMINATION – DEADLINES
MARCH EXAMINATION:
Application filing deadline date – October 1
Late filing deadline date – October 15 (include a $50 late fee)
Final filing deadline date – November 1 (include a $100 late fee)
AUGUST EXAMINATION:
Application filing deadline date – April 1
Late filing deadline date – April 15 (include a $50 late fee)
Final filing deadline date – May 1 (include a $100 late fee)
The Application, with all forms and applicable supplementary documentation, must
be received by the Bar (NOT postmarked) by close of business on the appropriate
filing deadline. If the deadline date falls on a Saturday, Sunday or holiday the
deadline date will be the first business day thereafter.
NO APPLICATIONS OR SUPPLEMENTAL DOCUMENTATION FOR APPLICATIONS WILL BE
ACCEPTED AFTER NOVEMBER 1 FOR THE MARCH LPP EXAMINATION AND MAY 1 FOR
THE AUGUST LPP EXAMINATION.
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Contact Information
Scotti Hill
LPP Administrator
Utah State Bar
(801) 746-5201
scotti.hill@utahbar.org
If you need immediate assistance, please email me at the
address above. I will be able to respond more quickly.
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When Gillian Hadfield was asked whether she would speak to a spring 2018 gathering of state court
leaders about how changing the way the legal profession is regulated could strengthen access to
justice, she was initially hesitant.
For years, the economist and law professor, who was then based at the University of Southern
California, had unsuccessfully urged bar associations to support ethics rules revisions that would
allow alternative business models in the legal industry.
“I’ve been singing this song for a very long time, and nobody is joining in,” Hadfield recalls telling
Thomas Clarke, the then-vice president of research and technology at the National Center for State
Courts, who invited her to speak.
However, Clarke assured her that this particular group of state supreme court justices and court
administrators from the western United States scheduled to gather in May 2018 was “a different
group” that was “ready to do something.”
Clarke’s words prompted Hadfield to agree to present at the conference in Vancouver, Washington,
but she decided to deviate from her typical ethics rules-focused message in hopes of generating a
better response.
Hadfield instead urged supreme courts to form a regulatory body that would license and oversee
nontraditional legal services providers, such as those with nonlawyer owners or investors. This
approach would not only usher in new business structures that could bring down the high cost of
legal assistance, she argued, but also ensure consumer protection.
Hadfield’s presentation resonated strongly with the Utah officials in attendance, according to John
Lund, the Utah State Bar’s then-president. He recalls that it caused members of the Utah delegation
“to sit around and say: ‘What do we do to deal with this?’”
Utah Supreme Court Justice Constandinos “Deno” Himonas was among those present who joined
Lund in voicing support for exploring Hadfield’s recommendations, and Lund says the ensuing
conversation “launched the idea of looking at regulatory reform in Utah.”
In the months that followed, the Utah Supreme Court created a working group that produced
proposals to overhaul Utah’s regulation of the legal industry, and the court later formed a task force
to advise it on implementing those measures.
The work of those two panels culminated in the state’s high court unanimously approving a
comprehensive set of regulatory reforms (https://www.abajournal.com/web/article/utah-embraces-nonlawyer-ownership-oflaw-firms-as-part-of-broad-reforms) in August that allowed for a significant opening of the legal market to
nonlawyers during a two-year pilot period.
Additionally, the court’s actions cemented Utah’s somewhat surprising status as one of the two
leaders, along with Arizona (https://www.abajournal.com/web/article/arizona-approves-alternative-business-structures-as-partof-access-to-justice-reforms), of a growing number of states adopting or considering changes to how they
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regulate the legal profession.
Those involved say Utah has made such rapid regulatory reform progress due to its supreme court
closely collaborating with state bar leadership, bringing in a variety of outside experts to provide
guidance and offering consistent support for bold action even in the face of some opposition.

Teaming up
Given its relatively small population and reputation for being politically conservative, Utah wasn’t an
obvious choice to blaze a trail for the rest of the country on access to justice.
“I don’t think anyone had Utah on their radar as the state likely to be leading the charge on regulatory
reform in the legal space,” says Joanna Mendoza, who served on California’s Task Force on Access
Through Innovation of Legal Services, which was formed to study regulatory changes in 2018.
Others, including Clarke from the National Center for State Courts, were less surprised. He points to
Utah’s history of embracing access-to-justice innovations, including online dispute resolution for
small claims cases and permitting licensed paralegal practitioners to handle some legal tasks.
“There is a culture there of trying new things that was already established long before the regulatoryreform project,” Clarke says.
Plus, there was a clear need for reform. A primary reason Hadfield’s Vancouver talk struck such a
chord with Utah officials was that they were already quite concerned about the growing struggle of
many members of the public in their state and nationwide to afford legal services.
In 2015, the Utah State Bar’s Futures Commission reported that defendants were self-represented in
98% of the debt collection cases and 97% of the eviction cases filed in Utah in the prior year.
Meanwhile, on the national level, the Legal Services Corporation reported in 2017
(https://www.lsc.gov/media-center/publications/2017-justice-gap-report) that low-income Americans receive inadequate
or no professional legal help for 86% of the civil legal problems they face annually.
But even though state bars and supreme courts across the nation have been well aware of the
increasing justice gap, they frequently have resisted calls to permit nonlawyer ownership or
investment in law firms as a way to address the problem. This reluctance has come amid attorneys’
concerns that profit motives would take precedence over the best interests of legal consumers and
result in substandard service.
With that history in mind, Lund told Utah Supreme Court leaders at the Vancouver gathering that
for lawyers to consider permitting new economic structures in the law, “they need to know that the
court is supportive of their willingness to do that.”
In turn, Himonas told Lund that such an initiative would require state bar leadership being on board.
“It seemed important that it be a joint effort to make it work,” says Himonas, noting the two entities
had successfully partnered on prior access-to-justice projects.
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Both Lund and Himonas pledged support to the cause, prompting Lund’s work to ensure the bar
would play a proactive role in the reform efforts being contemplated even after his term as president
expired.
This led to H. Dickson Burton, Lund’s replacement as state bar president, requesting in an August
2018 letter that the Utah Supreme Court establish a panel to study regulatory reform.
In response, the court created a 12-member Work Group on Regulatory Reform in the latter stages
of 2018 that was co-chaired by Himonas and Lund. The group’s members included Burton, Utah
State Bar General Counsel Elizabeth Wright and Heather White, past co-chair of the state bar’s
Innovation in Law Practice Committee.

Outside the box
The panel also featured regulatory reform proponents and
access-to-justice experts from across North America.
Hadfield, who transitioned in 2018 to her current role as a
professor of law and strategic management at the
University of Toronto, was a member of the group, as was
Clarke of the NCSC. Other academics included were
Margaret Hagan, director of the Legal Design Lab at
Stanford University; and Lucy Ricca, a fellow and former
executive director of the Stanford Center on the Legal
Profession.
“The issue for the task force was not—as it has been with
almost every other bar/court task force— ‘Should we do
this?’” Hadfield recalls. “It was: ‘How do we do this?’”
One way the group worked to answer that question was
through participation in a design lab led by Hagan in
Justice Deno Himonas.
which the panel tried to devise ethics rules changes that
would allow the legal industry to harness the power of capital and technology while still protecting
clients.
The work group also closely studied the regulatory reforms in the United Kingdom brought about by
the Legal Services Act of 2007, which paved the way for alternative business structures. As part of
that examination, leaders of the Utah group frequently sought the counsel of Crispin Passmore, the
former executive director of the Solicitors Regulation Authority in the U.K.
“You want different perspectives at all times,” Himonas says.
After months of intensive efforts, the Utah work group unveiled its recommendations in an August
2019 report (https://www.utahbar.org/wp-content/uploads/2019/08/FINAL-Task-Force-Report.pdf), titled Narrowing the
Access-to-Justice Gap by Reimagining Regulation.
https://www.abajournal.com/web/article/how-utahs-judicial-and-state-bar-officials-worked-together-for-regulatory-reform
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A primary component of the group’s proposals was the creation of a regulatory sandbox that would
allow nontraditional legal services providers, including those with nonlawyer investors or owners, to
test new ways of serving legal consumers without the fear of being accused of the unauthorized
practice of law. Opening the legal market in this fashion would encourage capital investment in new
technologies and service models that might not otherwise be funded, the work group argued.
Overall, the sandbox would provide an environment that “permits innovation to happen in
designated areas while addressing risk and generating data to inform the regulatory process,” the
report said.
Later in August 2019, the Utah Supreme Court issued a press release
(https://www.utcourts.gov/utc/news/2019/08/29/utah-supreme-court-adopts-groundbreaking-changes-to-legal-service-regulation/)

saying it had unanimously voted to pursue the work group’s recommended reforms and would create
an implementation task force to help do so.
Arizona State University professor Rebecca Sandefur, who has extensively researched access-tojustice issues, joined the implementation group. She says Utah bringing in voices beyond just lawyers
and judges played a key role in its regulatory reform progress.
“It is very difficult to do something new or innovative if all you have accessible to you are the
perspectives that created the status quo,” says Sandefur, an American Bar Foundation faculty fellow.
Another benefit of utilizing outside advisers was their ability to dedicate extensive time to the reform
efforts and secure the funding to do so, according to Utah officials.

Sticking together
Meanwhile, Lund and Himonas also endeavored to keep the state bar engaged with the reform
implementation efforts.
Lund says he recommended the bar’s leadership form their own committee to independently assess
the reform proposals, a suggestion the bar took.
In July, the bar’s Committee on Regulatory Reform published its findings and recommendations on
the measures the supreme court formally released for public comment in April
(https://www.abajournal.com/news/article/utahs-high-court-proposes-wide-ranging-legal-industry-reforms).
The report (https://www.abajournal.com/files/Utah_Reg_Reform_bar_report_7-8-20.pdf) said bar members supported the
court’s goal of increasing access to justice, but there was “a clear majority view that the methods and
means proposed by the supreme court to meet this aspiration potentially might miss the mark.”
For example, the committee said there were concerns that the court’s proposals emphasized lowering
the cost of legal services and products “without significant regard to the quality of such services and
products.”
The committee recommended the court make several changes, such as requiring sandbox applicants
to address an access-to-justice need for the poor and demonstrate they will deliver high-quality legal
services and products.
https://www.abajournal.com/web/article/how-utahs-judicial-and-state-bar-officials-worked-together-for-regulatory-reform
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In the press release (https://www.utcourts.gov/utc/news/2020/08/13/to-tackle-the-unmet-legal-needs-crisis-utah-supreme-courtunanimously-endorses-a-pilot-program-to-assess-changes-to-the-governance-of-the-practice-of-law/) the supreme court issued in
August announcing its approval of a sandbox pilot program, the court said it “made a number of
important changes” to the initial reform proposals in response to feedback from the bar and others.
These revisions included requiring greater transparency about the sandbox application and approval
process, as well as more clearly spelling out the access-to-justice goals of the reforms.
“To their credit, I think they did listen and I think they did appreciate some of our
recommendations,” says Erik Christiansen, a Parsons Behle & Latimer shareholder who co-chaired
the bar’s regulatory reform committee.
Christiansen is also among those who say Utah’s regulatory reform push has benefited from having a
smaller population of lawyers than many other jurisdictions, which has limited the impact of lawyer
opposition to such changes.
As of late September, the Utah State Bar had just shy of 10,500 members, according to a bar
spokesman.
“Small states are great incubators for innovation,” Christiansen says.

Court leadership
But even with the state bar’s close involvement and significant assistance from outside experts, it was
still ultimately up to the five-justice Utah Supreme Court to determine whether any regulatory
reforms would be implemented.
Chief Justice Matthew B. Durrant says the court had vigorous debate about the regulatory overhaul
proposals, but unanimously determined the concerns raised by some members of the legal
community did not outweigh the potential benefits of reform.
“We care very much what lawyers think about it, but we also have an obligation to the public,”
Durrant says. “And so many needs are just not being met.”
The chief justice credits Himonas for his yeoman’s work as the court’s point person on regulatory
reform, saying his “tirelessness and enthusiasm made him the perfect person to lead the charge.”
Himonas says his interest in the issue was driven by the legal system’s failures to ensure broad access
to justice and his belief that “hammering away at the problem with the same tools is Einstein’s very
definition of insanity.”
In August, Utah’s court-approved sandbox pilot (https://sandbox.utcourts.gov) that permits attorney fee
sharing with nonlawyers launched. The supreme court shortly thereafter approved five applicants
(https://www.abajournal.com/web/article/rocket-lawyer-given-approval-to-join-utahs-regulatory-sandbox-program) to begin
operating as part of the trial run, and additional entities have been approved for entry in the weeks
since.

https://www.abajournal.com/web/article/how-utahs-judicial-and-state-bar-officials-worked-together-for-regulatory-reform
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At the conclusion of the two-year pilot period, the supreme court plans to determine whether the
major reforms it adopted should continue based on its review of data collected from entities
participating in the sandbox.
“My sincere hope is that we see that a number of these applicants really are advancing the access-tojustice cause,” Himonas says.
As for Hadfield, she is among the regulatory reform proponents who have called what Utah has
accomplished to date “historic” and praised the supreme court for its courage to move forward.
“It’s shown the leadership that so many of us kept thinking was going to appear and did not for a very
long time,” she says.
Give us feedback, share a story tip or update, or report an error.

Copyright 2020 American Bar Association. All rights reserved.
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Utah Supreme Court Justice Constandinos “Deno” Himonas: “It is one thing to be a visionary, it is another
thing to be a working visionary.” Photo by Benjamin Hager/ABA Journal

Utah Supreme Court Justice Constandinos “Deno” Himonas is fond of saying that trying to
tackle the growing justice gap with the same strategies is “Einstein’s definition of insanity.”
One key reason he says that is because of the size of the problem. The Legal Services
Corp. reported in 2017 that low-income Americans receive inadequate or no professional
legal help for 86% of the civil legal problems they face annually.
So when Himonas heard economist Gillian Hadfield speak at a May 2018 conference
about how modernizing the way the legal industry is regulated could increase access to
justice, he was immediately intrigued. So was litigator John Lund, the then-president of the
Utah State Bar, who says he was struck by the idea that overhauling the traditional
regulatory structure could open up the legal market to new providers and much-needed
innovation.
Shortly thereafter, Himonas and Lund helped convince the state supreme court and state
bar, respectively, that regulatory reforms were worth seriously considering. Their collective
leadership, including as co-chairs of two different committees in the years since, paved
the way for the Utah Supreme Court’s unanimous vote in August
(https://www.abajournal.com/web/article/utah-embraces-nonlawyer-ownership-of-law-firms-as-part-of-broad-reforms) to adopt
a package of sweeping regulatory changes. The reforms, which permit nontraditional legal
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services providers to test new ways of serving consumers, have propelled Utah to the
front of the pack of the growing number of U.S. jurisdictions implementing or considering
similar measures.
“Utah will be the first state in the nation to lay the foundation for a truly accessible and
affordable consumer-oriented legal services system,” the supreme court said in an August
press release (https://www.utcourts.gov/utc/news/2020/08/13/to-tackle-the-unmet-legal-needs-crisis-utah-supreme-courtunanimously-endorses-a-pilot-program-to-assess-changes-to-the-governance-of-the-practice-of-law/) announcing the
approved reforms.
The groundwork for the changes was laid by a working group the Utah Supreme Court
created in late 2018. As part of their work as co-chairs, Himonas and Lund say they
endeavored to ensure the group included members with a wide array of perspectives and
areas of knowledge. As a result, the panel featured a variety of outside experts as well as
members with ties to the bar and the court system.
After months of intensive work, the group issued a report in August 2019
(https://www.utahbar.org/wp-content/uploads/2019/08/FINAL-Task-Force-Report.pdf) that concluded “the time for
regulatory reform is now.”
The centerpiece of the group’s recommendations was the proposed creation of a
regulatory sandbox in which nontraditional legal services providers—including those with
nonlawyer owners or investors—could provide legal assistance without the fear of being
accused of the unauthorized practice of law.
Opponents of relaxing traditional prohibitions against nonlawyer ownership have argued
that it could hurt the profession by putting profits before the quality of representation,
ultimately harming the public. However, proponents of reform contend that relaxing UPL
regulations is necessary to allow innovation to occur. In Utah, the working group argued
that the sandbox approach would generate data to inform whether opening up the legal
marketplace to nonlawyers and new services would serve the public well in the long term.
Lund, 61, credits Himonas with being a “force of nature” who not only helped the working
group develop its proposals but also played a key role in writing the panel’s report. “He is
an amazing guy when you want to get things done, and he has got a lot of passion.”
Himonas praises Lund, a Parsons Behle & Latimer shareholder, for his consistent support
for exploring comprehensive regulatory changes and for volunteering hundreds of hours of
his time.
“It is one thing to be a visionary; it is another thing to be a working visionary,” says
Himonas, 56.
Both Himonas and Lund acknowledge receiving criticism for their support of regulatory
reforms that are unpopular in segments of the broader legal community. But they say their
confidence that the measures will eventually produce greater access to justice, as well as
benefit the profession as a whole, has kept them plowing ahead.
“What I’m totally devoted to is improving access to justice and really giving the law back to
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Photo of John Lund by Harry Caston Photos
the people and giving them the tools so they can access their law,” Himonas says.
Himonas and the court have the final say on whether the applications for entry to the
sandbox are granted, but the court also created a new Office of Legal Services Innovation
(https://sandbox.utcourts.gov/) to oversee the program. Lund was named chair of the innovation
office.
“It’s an opportunity to be at the front end of just some wonderful and fascinating
discussions about where our profession is going,” he says of the role.
Read more: 2021 Legal Rebels: Meet 10 legal professionals who are courting
change (https://www.abajournal.com/magazine/article/2021_legal_rebels_courting_change)
Give us feedback, share a story tip or update, or report an error.

Copyright 2021 American Bar Association. All rights reserved.
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February 23, 2021

Utah State Bar Regulatory Reform Committee
c/o Erik Christiansen
Parsons Behle & Latimer
201 South Main St.
Salt Lake City, UT 84111

Re:

Letter of Inquiry to the Office of Legal Services Innovation

Dear Committee:
Thank you very much for your recent letter expressing interest in the operations of the Court’s
Office of Legal Services Innovation. We are most appreciative of the Utah State Bar’s support of
the Utah Supreme Court’s historic initiative to explore regulatory reform to increase access to
justice. As the Court’s delegates implementing that effort, we certainly welcome the
opportunity to address the Committee’s questions.
As you noted, the Court has stressed the importance of transparency from the outset of this
project and we have strived to provide that. Indeed, as more fully addressed below, the
answers to your questions are found for the most part in materials that we have made publicly
available in the due course of the Office’s operations. As a further measure of transparency, we
intend to post both your letter and our response on the Office’s website, so that they are
available to the public at large.
Your letter requested information about six items. We address each of those below.
Criteria for Approval - The criteria for consideration of an application to the sandbox are spelled
out in detail in the Court’s Standing Order No. 15 and in the Innovation Office Manual, a copy of
which is attached. The Manual has been approved by the Court and is revised occasionally. The
Committee, just like any member of the public, can go to our website, sandbox.utcourts.gov,
for the most recent version of the Manual.
Part III of the Manual sets forth the Innovation Office’s process for reviewing applications. The
four Qualifiers are listed. The Office’s process for Risk Assessment is described. The Manual
expressly lists the three potential risks to consumers which are being assessed by the Office and
by the Court. The Manual also describes the Service Model Risk Categories which are being
used to determine where a particular sandbox proposal falls along the risk spectrum. The next
several pages of the Manual then articulate the potential risks of each Service Model and the
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related data and disclosure requirements in place for that Service Model. In addition to
identifying the Service Models in each proposal, the application and review process also
identifies the specific Service Categories in which the applicant is seeking to provide service.
These are the criteria being applied by the Office and by the Court. To your specific question,
the same criteria are applied to each applicant.
As for why each specific applicant was approved, we wish to first stress that our Office does not
approve applicants. The Utah Supreme Court does that. Our responsibility is to assess the
applications and make recommendations to the Court. For applications approved by the Court
both the Office’s recommendation and the Court’s resulting Order are publicly available on our
website. Here is an example of that documentation from the application of Sudbury
Consulting’s Expungement Project in partnership with Code for America (also attached). The
recommendation discusses whether each of the Qualifiers is met, what Service Models are
used, and other details of the proposals. The assessment process focuses on the extent of
potential harm to consumers and how to address those risks by working through the criteria
discussed above. A copy of the current blank application form is also attached.
The Applicant’s Potential Effect on Meeting Unmet Legal Needs - Whether a particular
applicant’s proposal will directly meet particular unmet legal needs and, if so to what extent,
will be best answered through the data developed by the sandbox project. As the Committee
no doubt understands, the Court is testing a hypothesis with the sandbox. The hypothesis is
that allowing non-traditional legal models will lead to improvements in both the accessibility
and affordability of legal services. The data generated by sandbox participants should allow
both our Office and third-party evaluators to determine whether the hypothesis is valid.
However, under the Court’s formulation of the Sandbox and what can be tested in it, that issue
was approached in a different and more impactful way. This is best understood by considering
the Court’s sole objective of this regulatory activity, as found in Section 3.1 of Standing Order
No. 15. There the Supreme Court stated:
3.1

Regulatory Objective

The overarching goal of this reform is to improve access to justice. With this goal
firmly in mind, the Innovation Office will be guided by a single regulatory
objective: To ensure consumers have access to a well-developed, high-quality,
innovative, affordable, and competitive market for legal services. The Utah
Supreme Court’s view is that adherence to this objective will improve access to
justice by improving the ability of Utahns to meaningfully access solutions to
their justice problems, including access to legal information, advice, and other
resources, as well as access to the courts.
This has been incorporated into one of the Qualifiers mentioned earlier. To meet the
Regulatory Qualifier, an applicant’s proposal must appear to increase the market of affordable
legal services for consumers. A proposal could meet this qualifier by offering legal services to a
segment of the market not currently served by lawyers. A proposal could also meet this
2
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qualifier because it targets legal needs that are either underserved by lawyers or only served by
lawyers at prices that are not affordable to people of ordinary means. A proposal could also
meet this qualifier if it combines legal services with other professional services in a way that
makes the overall set of services affordable or more accessible to consumers. Importantly, in
stating the Regulatory Objective as it has, the Court has articulated a broad view of access to
justice, stressing the need for all Utahns to be able to get meaningful access to help with their
legal problems. This is not constrained to some specific income level nor is it constrained to
traditional legal services as they have been developed and provided by lawyers. The premise is
to build up the market more broadly, both on the supply side and on the demand side.
The Workings of a Sandbox Participant’s Project - The third item in your list of inquiries is about
how the project of each approved applicant will work. You can review those details for each
approved applicant in their authorization packets, as well as monthly reports on applications all
applications posted on the Office’s website: https://sandbox.utcourts.gov/approved. The
Office’s inquiry into these proposals is entirely focused on the potential for harm to consumers:
What does the entity offer to consumers and could it harm consumers if not done properly?
To illustrate, consider an actual applicant using software, such as FOCL. As described in our
recommendation:
FOCL Law proposes offering a software platform to guide consumers through the
process of completing financial disclosures related to divorce proceedings (Utah
Rule of Civil Procedure 26.1). The software walks consumers through the Utah
disclosure form and provides basic information and nonlegal advice assistance to
enable completion. The software can be used by lawyers or by pro se litigants.
The software was developed and is managed by a Utah licensed lawyer
employed by the company.
While this describes what the software does for consumers, it does not describe how the
software works. That is because the way the software works is not material. So long as it
provides results that are not detrimental to the consumer, the specific algorithms in the
software are not for the Office to investigate. Instead, as described in the Manual, such models
are subjected to audits of their services to assess the actual competence of the service
provided. If attorney review of FOCL Law’s software in action showed it was generating
erroneous financial disclosures, then the Office would have a basis for requiring FOCL to either
fix its program or stop providing services.
Expected Data from Participants - The data required from participants vary depending on the
level of assessed risk and are spelled out in the manual. By way of example, here are the data
requirements for either a nonlawyer provider with lawyer involvement or a software provider
with lawyer involvement, both of which are classified as moderate risk:

3
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Consumer
Service

Criteria of Assessment

Provider

General

General

All services
under the
fee sharing
model

Specific
consumer
service

Consumer achieves an
inaccurate or inappropriate
legal result.
Consumer fails to exercise legal
rights through ignorance or
bad advice.

All services
under the
fee sharing
model

Consumer purchases an
unnecessary or inappropriate
legal service.

Measure

Reporting

Number of people served

Monthly

Geographic info (requested)

Monthly

Revenue / receipt info

Monthly

All consumer complaints

Monthly

Nonfinancial (legal) outcomes data
(% customers that did / did not get
the outcome they sought)

Monthly

Financial outcome data (benefit
obtained / loss prevented) broken
down by outcome (verdict,
settlement, etc.)

Monthly

(Potential) Expert review of
redacted case file

As
determined

Thus, in addition to the general information called for in the first four lines of this table, a
provider in the moderate risk category must also provide case specific information for each
service category in which they are authorized. This includes both financial and non-financial
outcome data. The reporting frequency for moderate risk participants is monthly. For less risky
models, the reporting is quarterly. Of course, all data are anonymized so that client
confidentiality can be maintained.
Assessed Risks of a Particular Proposal - As outlined above, the Office’s process is to understand
the service models presented in each proposal. The Office then uses the identified service
models to guide each proposal’s risk assessment process. The three primary risks to the
consumer are listed in the manual. However, the manual further discusses the risks of
particular models. Indeed, Part B of the manual is a several page long description of the various
risks which may be posed by certain aspects of certain models. We encourage you to fully
review it; however, here is an excerpt pertaining to non-lawyer ownership:
Nonlawyer investment / ownership presents the potential risk that nonlawyer
owners / investors, unfamiliar with and unlimited by the legal Rules of
Professional Conduct, could undermine the legal services model to the
consumer’s detriment. It potentially increases the likelihood of implementing
business practices that increase the consumer harm risk across all three risk
areas. The potential negative impacts of nonlawyer investment / ownership are
significantly lower if the nonlawyers have less than majority ownership.

4
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Anticipated Impact on Lawyers Working in the Area of the Applicant - As the foregoing
discussion clarifies, the Court has directed the Office to use a risk-based approach focused on
concern for the consumers of legal services, not on concern for the current providers of legal
services. The impact on lawyers working in the area is not within the Office’s remit. So far,
however, most of the sandbox proposals are lawyer-led and most include lawyers as some part
of the business model.
The Office is charged with exploring whether innovation will lead to a wider, more affordable
and more accessible range of legal services for the people of Utah. Whether that will increase
or reduce the demand for the services of lawyers is unknown. In the early going we have seen
new delivery systems for those services as opposed to a wholesale replacement of the lawyers.
By analogy, the advent of Netflix came as Blockbuster faded; however, has the total amount of
entertainment content and the number of actors, writers and producers employed in that
industry increased or decreased? Similarly, even though the business models and economic
structure for legal services might change, the essential need for smart, well-trained people to
give legal advice to others will not go away.
The Court’s experiment in regulatory reform is as much a response to what is already
happening in legal markets as an instigation of change. We would hope that the Bar, whether
through your Committee or otherwise, would consider anew how to assist lawyers both adapt
to and benefit from the changes being brought about by the broader impacts of changes in
technology, information and consumer expectations in our ever-more complex legal system.
We hope theses responses to your six areas of inquiry are helpful to you, at least in pointing
you towards the materials that address the questions you posed. You suggest there might be
some desire not to share information with the Bar; that is not at all the case. The Office has
been given very clear direction to be as transparent as possible to all concerned, and that
includes the Bar. Other than protection of confidential business information from applicants
and of deliberative information, our intent is to operate openly in all respects. Our meetings,
our minutes, our reports to the Court and all other such activities are open to the fullest extent
possible.
As to the question you raise about the Client Security Fund, this is not something the Office has
considered in detail. Lawyers participating in sandbox approved entities are generally not
relieved of their obligation to comply with the Rules of Professional Conduct and remain subject
to disciplinary activity like any other member of the Utah Bar. Similarly, if those lawyers were to
act in some way that warranted a payment from the Client Security Fund, we would expect that
resource to remain available to their clients irrespective of the context in which the lawyer
harmed his or her client. However, if the harm were caused by some provider other than a
lawyer, perhaps an accountant in a multidisciplinary practice or a non-lawyer provider, then
that would seem to be outside the scope of the Client Security Fund. This strikes us as
something to test against the language of the rules establishing the Client Security Fund.
In closing, we would like to thank you for your interest and for your leadership of the Bar on
this important matter. After you have studied the Office’s manual and the other materials we
5
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have referenced, if you believe it would be helpful, we would be pleased to have a Zoom call
with your committee.
Very truly yours,

John R. Lund
CC:

Heather Farnsworth, Utah State Bar President
Hon. Constandinos Himonas, Utah Supreme Courts
Lucy Ricca, Executive Director, Utah Supreme Court’s Office of Legal Services Innovation
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Article
Why Attorneys Should Embrace LPPs
by Scotti Hill

Who are LPPs and why should law firms hire them?
A year and a half after it’s inaugural licensing examination, the
Utah State Bar’s Licensed Paralegal Practitioner (LPP) program
has seen incremental but consistent growth. Beginning with a
2015 task force sponsored by the Utah Supreme Court, the LPP
program was implemented as an entirely new legal profession
with two predominant goals in mind: to assist the ever-increasing
population of self-represented parties in the state of Utah, and
to create an independent market for a novel legal professional.
The Utah State Bar, seizing upon early trends of LPP program
implementation throughout the nation, began licensing qualified
applicants in 2019, and to date has licensed thirteen LPPs. LPPs
are authorized to practice law in the following areas: family law,
debt collection, and unlawful detainer (evictions) actions. This
scope of practice is codified in Judicial Council Code of Judicial
Administration Rule 14-802 as an exception to the unauthorized
practice of law. LPPs may enter into contractual relationships
and represent clients, assist clients in completing relevant
pleadings, motions, and applicable forms, and negotiate with
opposing counsel on settlement and mediation discussions. An
LPP’s scope of practice is limited to forms approved by the
Judicial Council.
Like attorneys, licensing for LPPs is contingent upon successfully
passing a rigorous licensing exam administered twice yearly by
the Bar. Additionally, LPPs are bound by the Rules of
Professional Conduct and have annual CLE requirements.
With the implementation of legal ‘paraprofessionals’ on the rise
nationally, Utah LPPs are pioneering a new form of legal
services and representing clients previously unlikely to seek out
legal assistance. Most of the current slate of LPPs work for law
firms, raising interesting questions about how attorneys and
LPPs are working together and how they may forge new and
innovative business arrangements. In my survey of firms that
currently employ LPPs, two major themes emerged: LPPs make
firms more well-rounded in their offerings and thus capture
more of the market as a “full-service firm,” and in doing so,
have the potential to greatly benefit the public at large.
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Capturing more of the market as a ‘full-service’
law firm
Dean Andreasen and Diana Telfer, both Directors, Shareholders
and Co-Chairs of the Family Law Practice Group at Clyde Snow
Sessions, say their firm has benefited from having an LPP on
staff. In 2019, the firm’s paralegal Amber Alleman expressed a
desire to get licensed. The firm was eager to assist Amber in her
endeavor. In 2020, Amber was named the distinguished
paralegal of the year by the Utah State Bar.
“Our firm was immediately supportive. Amber has done really
well and now has her own book of business,” says Telfer. Now,
not only is Amber bringing in clients who traditionally could not
afford an attorney, but also those who may be wary of going to a
law firm for help. In many of her cases, she has been retained
to assist with smaller, less complex legal issues.
“I think it speaks volumes about an individual’s motivation to
the law as a profession,” says Brandon Baxter, partner at Peck
Hadfield Baxter and Moore, of employees willing to undergo the
rigorous licensing requirements of the LPP program. Baxter’s
Logan-based firm employs two recently licensed LPPs: Tonya Wright
and Rheane Swenson. “Philosophically, if you really believe in
your paralegals, you will support them in their goals. This
increased training is also going to pay dividends for your firm.”
Another benefit of working within a law firm, however, is the
support in cases where legal issues evolve throughout the
course of the representation. In such cases, one of the firm’s
associates can assist for issues outside the scope of an LPP’s

SCOTTI HILL is Associate General
Counsel and LPP Administrator at the
Utah State Bar.
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Indeed, an LPP can help clients go through complex paperwork,
such as a custody agreement, and utilize their billable rate to help
navigate the client through the legal process. This is particularly
important as more clients opt to represent themselves due to
high legal costs.

Holly Nelson, Partner at Dart Adamson and Donovan agrees.
“Having an LPP at our firm allows us to meet the needs of more
clients than we could have helped previously,” she says. “If it’s
an issue that doesn’t justify a partner’s fees, it’s great to have the
option to still take care of that person. The firm’s LPP “Susan
[Morandy], has so much experience doing this type of work.
She’s actually been doing family law longer than I have.”

“Sometimes clients don’t know what questions to ask and often
don’t have someone to help them through the process. Having
an LPP to assist is empowering and it provides a great service to
our community,” Shaeffer says.

The ease of access is also desirable, as attorneys may be booked out
for months with active caseloads, whereas LPPs, due to the limited
scope of their work, may be able to assist a client relatively quickly.

“Change and things that are different are hard, I get that. LPPs,
however, provide a really valuable service,” says Nelson.

Why Attorneys Should Embrace LPPs

Ultimately, “LPPs are going to enhance your business, rather
than take it away,” says Telfer.

“While our LPP isn’t doing a really involved representation,
there’s an immense value in getting simple questions answered,”
says John Shaeffer, Partner at Dart Adamson and Donovan.
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practice. This “cross-fertilization” as Andreasen puts it, can
benefit the entire firm and the public. “It’s not cost or time
effective for a partner or senior associate to handle a case that
would typically be handled by someone like Amber, but [hers]
is [an] important aspect of legal services that we want to
provide to the public in general.”

Undoubtedly, there remain those who are skeptical of LPPs and
even worry they may take business away from attorneys.

Ben Miller has represented hundreds of
clients in state and federal courts as an
appellate advocate and strategist. And as an
adjunct professor of law, he has taught
classes on legal writing, oral advocacy, and
criminal law and procedure. His justice
reform op-eds have appeared widely in
venues like The Washington Post, Slate, and
Politico.
We welcome him.
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The data bears out that the market predominantly captured by
LPPs are not those who would otherwise hire lawyers, but instead
those who would opt for self-representation. As Nelson explains,
The LPPs that I know in this community are all with
well-respected firms. It’s a whole part of a service
that you can provide at a firm, which is highly
valuable and translates to other areas of law where
you want to be able to provide services that
correspond and justify the fees. Hiring an LPP gives
you a better way to truly be a ‘full service’ law firm,
Those firms who have now hired LPPs believe that not only has the
decision already paid off, but that it will allow them to capture a
market share previously unimaginable without an LPP’s services.
“From a law-office perspective, we appear more appealing in the
marketplace when we can bring a broad range of services to the
public and market something to people that more closely fits their
particular needs,” Shaeffer says. “It’s also such a bonus for minds
other than attorneys to be looking at a legal issue,” Nelson adds.
“Our LPPs take clients we might have previously turned away,”
says Baxter. “It’s great because now there’s a super high-quality
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person who can assist them with that issue.” In some cases, he
says, a client, whom the firm previously assisted with a personal
injury matter, may later need help with a divorce. “Because we
have a pre-existing relationship with that client, they would prefer
to use us for their legal needs. Prior to recently however, we
wouldn’t have been able to assist with such cases,” says Baxter.

Access to Justice
A 2019 report from the Utah Work Group on Regulatory Reform
noted that “At least one party was unrepresented throughout the
entirety of the suit in 93% of all civil and family law disputes
disposed of in the Third District in 2018.”
Now, LPPs can assist those who would otherwise go at it alone.
By billing at a lower rate than attorneys, LPPs can assist those who
traditionally forfeit legal services and opt for self-representation.
“In terms of public service, the LPP program is great because of
its relative affordability – [the program] is a good public service
and access to justice initiative, which is great PR for any firm
wishing to show their commitment to these issues,” says Telfer.
“I see it as an all-around benefit, even to a solo practitioner.
[An LPP] is bringing in cases that could offset the costs of running
the office.”
When Shaeffer found out about the LPP program, he recognized
the access to justice goals of the program as consistent with his
firm’s pro bono initiatives. Others agree.
“I view the LPP program as one of the best, most targeted ways to
meet the unrecognized legal needs of our population,” says Baxter.
“The practice of law is a lot about service, and in helping
others, it has brought a lot of meaning to my life. Seeing Tonya
and Rheane being able to do that is exciting.”

Conclusion
Now, five years after a Utah Supreme Court Task Force recommended
the creation of the LPP program, other states are following suit.
Recently, Arizona’s Supreme Court issued an order creating a
Licensed Paraprofessional to allow nonlawyers to offer limited
legal services to clients in certain civil and criminal cases.
Likewise, Minnesota has launched a pilot program whereby
legal paraprofessionals may aid parties in evictions and domestic
issues. Other jurisdictions are following suit. With Utah paving
the way, members of the Bar are wise to adapt to the vast
opportunities of this profession, including partnerships that can
bolster their firm’s economic and charitable opportunities.
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EXECUTIVE SUMMARY
Creation and Charge of Task Force
On November 21, 2018, then Chief Justice Scott Bales issued Administrative Order No.
2018-111, which established the Task Force on Delivery of Legal Services. The administrative
order outlined the purpose of the task force as follows:
a) Restyle, update, and reorganize Rule 31(d) of the Arizona Rules of Supreme Court to
simplify and clarify its provisions.
b) Review the Legal Document Preparers program and related Arizona Code of Judicial
Administration requirements and, if warranted, recommend revisions to the existing rules
and code sections that would improve access to and quality of legal services and
information provided by legal document preparers.
c) Examine and recommend whether nonlawyers, with specific qualifications, should be
allowed to provide limited legal services, including representing individuals in civil
proceedings in limited jurisdiction courts, and administrative hearings not otherwise
allowed by Rule 31(d), and family court.
d) Review Supreme Court Rule 42, ER 1.2 related to scope of representation and determine
if changes to this and other rules would encourage broader use of limited scope
representation by individuals needing legal services.
e) Recommend whether Supreme Court rules should be modified to allow for co-ownership
by lawyers and nonlawyers in entities providing legal services.
f) In the Chair’s discretion, consider and recommend other rule or code changes or pilot
projects on the foregoing topics concerning the delivery of legal services.
The administrative order further directed the task force to submit a report and recommendations
to the Arizona Judicial Council (AJC) by October 1, 2019. The report that follows consists of the
task force’s recommendations for the AJC’s review and consideration.
The Task Force Process
Members of the task force represented a wide variety of perspectives on the delivery of
legal services. From January through September 2019, the task force met monthly, discussing the
issues outlined by Administrative Order 2018-111 and its charge. The task force received
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presentations on various innovative approaches employed nationally and internationally to deliver
legal services. The task force also heard from speakers about the changing legal marketplace and
the impact of those changes on the cost of legal services and on the legal profession itself.
Information about how local, national, and international community leaders are examining,
exploring, and implementing innovative ways of delivering legal services was a regular part of
information shared and discussed at monthly meetings.
Due to the number and complexity of topics the task force was charged with addressing
and the limited time it had to explore those topics, task force members divided into two
workgroups. 1 Workgroups met in breakout sessions during monthly task force meetings as well
as in meetings held separately as needed. Workgroups invited subject matter experts, legal
practitioners, and other stakeholders to give presentations and to testify on various topics. Each
task force meeting included presentations by the workgroups, along with questions from and
feedback by all task force members about workgroup efforts. Task force meetings were attended
by the public and stakeholders who were encouraged to comment on the recommendations
generated by the workgroups.

This approach facilitated input from different perspectives,

accounted for potential overlap among workgroups, ensured workgroups were not working in
isolation, and recognized that members of the public and local stakeholders had a substantial
interest in and knowledge about the topics being explored that would facilitate developing
meaningful final recommendations.

1

A workgroup co-led by Don Bivens and Stacy Butler addressed items (a) through (c) and a
workgroup led by Judge Maria Elena Cruz addressed items (d) through (f) of the task force’s
charge.
2
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Abbreviated Recommendations
1. Eliminate Arizona’s Rules of Professional Conduct (ER) 5.4 and 5.7 and amend ERs 1.0
through 5.3 to remove the explicit barrier to lawyers and nonlawyers co-owning businesses
that engage in the practice of law while preserving the dual goals of ensuring the
professional independence of lawyers and protecting the public. In anticipation of these
rule changes, the Supreme Court should immediately convene a group to explore regulation
of legal entities in which nonlawyers have a financial interest.
2. Modify ERs 7.1 through 7.5 (the “Advertising Rules”) to incorporate many of the 2018
ABA Advertising Rule amendments and to align the rules with the recommendation to
amend ERs 1.0 through 5.3 and eliminate ERs 5.4 and 5.7.
3. Promote education and information on what unbundled legal services are to the bench, bar,
and public to encourage expanded understanding and utilization of unbundled legal
services.
4. Revise Rule 38(d), Arizona Rules of Supreme Court, to clarify when a law student at an
accredited law school or recent law school graduate may practice law under the supervision
of a lawyer admitted to practice in Arizona, what legal services the law student or law
graduate may provide, and the duties and obligations of the supervising lawyer.
5. Revise Rule 31(d), Arizona Rules of Supreme Court, by re-styling the rule into four
separate rules, making the rule easier to navigate and understand.
6. Develop, via a future steering committee, a tier of nonlawyer legal service providers,
qualified by education, training, and examination, to provide limited legal services to
clients, including representation in court and at administrative proceedings.
7. Initiate, by administrative order, the Licensed Legal Advocate Pilot program developed by
the Innovation for Justice Program at the University of Arizona James E. Rogers College
3
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of Law, to expand delivery of legal services to domestic violence survivors through the
creation of a new tier of legal service provider.
8. Initiate, by administrative order, the DVLAP Document Preparer Pilot program as
proposed by the Arizona Foundation for Legal Services and Education (the “Bar
Foundation”) to create exceptions to the requirements of the Legal Document Preparer
program and allow domestic violence lay advocates to prepare legal documents for victims
of domestic violence receiving services through the Bar Foundation’s Domestic Violence
Legal Assistance Program (DVLAP).
9. Make the following changes to improve access to and the quality of legal services provided
by certified Legal Document Preparers:
a. Amend ACJA § 7-208 to allow LDPs to speak in court when addressed by a judge.
b. Amend ACJA § 7-208 to further define permissible and prohibited activities of
LDPs.
c. The Arizona Supreme Court should pursue a campaign of educating the bench,
members of the bar, and the public regarding what a legal document preparer is,
what they can do, and what they are prohibited from doing.
d. Amend ACJA § 7-208 to remove the restrictions prohibiting legal document
preparers from assisting clients who are represented by counsel.
e. Recommend increased access to LDP training, especially online, particularly for
LDPs in rural areas.
f. Amend the ACJA and any other rules governing the investigation of and seeking
of legal sanctions for engaging in unauthorized practice of law when the actions in

4
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question involve a person acting in a manner that a legal document preparer would
act if certified.
10. Advance and encourage local courts to establish positions and programs where nonlawyers
located within the court are available to provide direct person-to-person legal information
to self-represented litigants about court processes and available self-help services.

5
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REPORT AND RECOMMENDTIONS
I. Background
The American Bar Association Commission on the Future of Legal Services found that
“[d]espite sustained efforts to expand the public access to legal services, significant unmet needs
persist” and that “[m]ost people living in poverty, and the majority of moderate-income
individuals, do not receive the legal help they need.” 2 In 2017, the Legal Services Corporation
released a report, finding that 86% of civil legal matters reported by low-income Americans in the
prior year received no or inadequate legal help. 3

Relevant to the task force’s work, the

Commission found that as of the last census, 63 million people met the financial qualifications for
legal aid, but funding for the Legal Services Corporation is inadequate.” 4 In fact, in some
jurisdictions more than 80% of civil litigants are in poverty and unrepresented. 5 Importantly, one
study has shown that “well over 100 million Americans [are] living with civil justice problems
many involving what the American Bar Association has termed ‘basic human needs,’” including

2

Commission on the Future of Legal Services, Report on the Future of Legal Services in the United
States, 11-14 (American Bar Association 2016), available at
https://www.americanbar.org/content/dam/aba/images/abanews/2016FLSReport_FNL_WEB.pdf
3

Legal Services Corporation, The Justice Gap: Measuring the Unmet Civil Legal Needs of LowIncome Americans (2017), available at
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf; National Center for
State Courts, Nonlawyer Legal Assistant Roles Efficacy, Design, and Implementation, 1 (2015)
(Research on unmet civil legal needs suggest that around 80% of such need does not make it into
a court. At the same time, legal aid organizations are able to satisfy less than half of those that
request legal help.).
4

Commission on the Future of Legal Services, supra note 2, at p. 12.

5

Id.

6
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matters such as housing (evictions and mortgage foreclosure), child custody proceedings, and debt
collection. 6
One reason for the current “justice gap” is that the costs of hiring lawyers has increased
since the 1970s, and many individual litigants have been forced to forego using professional legal
services and either represent themselves or ignore their legal problems. 7 Professor William D.
Henderson, Indiana University Maurer School of Law, has noted the alarming decline in legal
representation for what he calls the “PeopleLaw sector,” observing that law firms have gradually
shifted the core of their client base from individuals to entities. Indeed, while total receipts of
United States law firms from 2007 to 2012 rose by $21 billion, receipts from representing
individuals declined by almost $7 billion. Correspondingly, the percentage of revenue generated
by representing individuals fell 4.8% during that time period. 8 And according to a report issued
by the National Center for State Courts, 76% of 900,000 civil cases examined from July 1, 2012
through June 30, 2013 involved at least one self-represented party. 9
Small firm lawyers, who primarily serve the PeopleLaw sector, are struggling to earn a
living, which curtails their abilities to represent people unable to pay adequate amounts for legal
services. 10 According to the 2017 Clio Legal Trends Report, the average small firm lawyer bills

6

Id. (quoting Rebecca L. Sandefur, What We Know and Need to Know About the Legal Needs of
the Public, 67 S.C. L. Rev. 433, 466 (2016)).
7

William Henderson, The Decline of the People Law Sector, November 19, 2017, Post 037,
available at https://www.legalevolution.org/2017/11/decline-peoplelaw-sector-037/.
8

Id. at i.

9

National Center for State Courts, The Landscape of Civil Litigation in State Courts, 31-33 (2015),
available at https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeReport-2015.ashx.

10

See Henderson, supra note 7 at p. 14-15.
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$260 per hour, performs 2.3 hours billable work a day, bills 1.9 hours of that work, and collects
86% of invoiced fees. 11 As a result, the average small firm lawyer earns $422 per day before
paying overhead costs. These lawyers are spending roughly the same amount of time looking for
legal work and running their business as they are performing legal work for clients. 12 Professor
Henderson suggests that this lagging legal productivity may result in part from ethical rules that
restrict ownership of law forms to lawyers because “ethics rules are the primary mechanism for
regulating the market for legal services.” 13 Also, a growing mismatch between the cost of
litigation and amounts in controversy has made many cases unattractive to lawyers and clients
alike. 14
Courts across the nation strive to give litigants greater access to civil justice. Much of that
focus, in the past decade, has been on providing clear information to self-represented litigants
about court processes and procedures. But despite these efforts, the justice gap has grown between
those who can afford to pay for legal services and those who cannot do so. Clearly, merely
assisting litigants to navigate the justice system alone is insufficient to ensure that Arizonans have
meaningful access to our courts to resolve legal issues. And although subsidized and free legal

11

Clio, 2017 Legal Trends Report, 17 (2017), https://www.clio.com/resources/legal-trends/2017report/.
12

Id.

13

Henderson, supra note 7, at p. 21 (citing Larry E. Ribstein, Ethical Rules, Agency Costs, and
law Firm Structures, 84 Va. L. Rev. 1707 (1998) (noting that “[e]thical rules are a form of
professional self-regulation enforced by civil liability or professional discipline.”)).
14

National Center for State Courts, Civil Justice Initiative: The Landscape of Civil Litigation in
State Courts, 25 (2015), available at
https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeReport-2015.ashx.
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services, including low bono and pro bono legal services, are a key part to solving this access to
justice gap, they are insufficient. “U.S. lawyers would have to increase their pro bono efforts . . .
to over nine hundred hours each to provide some measure of assistance to all households with civil
legal needs.” 15
Considering the large market for legal services left unserved by lawyers, technology-based
and artificial intelligence platforms have stepped in to serve clients. Online entities assist
customers to form businesses, register trademarks, and draft wills and other legal forms.
Arizona has long explored new ways of delivering legal services. Since 2003, the Arizona
Supreme Court has authorized the certification of Legal Document Preparers (“LDPs”), and the
State Bar of Arizona recently implemented a web-based “Find A Lawyer” program, connecting
those with legal needs to lawyers willing to do the work pro bono or at an affordable cost. 16
Arizona courts have also worked to expand and clarify ways in which court staff can provide legal
information to self-represented parties. 17 Arizona, like other states, has also recently turned to
technology to help bridge the justice gap. Examples include implementing a virtual resource center
through the award-winning webpage AZCourtHelp.org with legal information sheets and legal
information videos, pilot online dispute resolution programs, and the design of an online program
(AZPoint.org) to streamline drafting, filing, serving, and transmitting orders of protection.

15

Commission on the Future of Legal Services, supra note 2, at p. 14 (citing Gillian K. Hadfield,
Innovating Access: Changing the Way Courts Regulate Legal Markets, Daedalus 5 (2014)).
16

https://azbar.legalserviceslink.com/

17

See, e.g., the Arizona Commission on Access to Justice’s Question and Response Handbook
available in print for court employees and accessible online through AZCourtHelp.org available
at https://www.azcourthelp.org/faq.
9
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It is against this backdrop and Arizona’s many years of efforts to advance access to justice
that the task force was established and carried out its work. The task force developed 10
recommendations in relation to the six topics it was charged with analyzing. The following pages
summarize those recommendations and the impetus and rationale behind them.

II. Recommendations.
Recommendation 1: Eliminate Arizona’s ERs 5.4 and 5.7 and amend ERs 1.0 through
5.3 to remove the explicit barrier to lawyers and nonlawyers co-owning businesses
that engage in the practice of law while preserving the dual goals of ensuring the
professional independence of lawyers and protecting the public.
A. Review of National Efforts and Recommendation Development.
Ethical rules have been called out as contributing to the justice gap as demonstrated by
Professor Henderson’s Legal Marketplace Landscape Report. 18 Henderson’s watershed report
and the work of the Association of Professional Responsibility Lawyers (APRL) make clear that
Arizona’s ethical rules should be amended given that lawyers are increasingly providing services
in a manner other than through traditional legal partnerships or professional corporations. E.R.
5.4, which generally prohibits lawyers from sharing fees with nonlawyers and prohibits
nonlawyers from having any financial interest in law firms, has been identified as a barrier to
innovation in the delivery of legal services.
Arizona is not alone in considering significant and innovative changes to the ethical rules
that restrict ownership of any business that engages in the practice of law to lawyers alone. In
June 2019 the Board of Trustees of the State Bar of California voted to seek public comment on
broad concepts for changing California’s ethical rules that would allow limited alternative business

18

Henderson, supra note 7, at p. 21; Oregon State Bar Futures Task Force, Future: The Future of
Legal Services in Oregon, Executive Summery, 4 (2017), available at
http://www.osbar.org/_docs/resources/taskforces/futures/futurestf_summary.pdf (citing
Commission on the Future of Legal Services, supra note 2, at p. 16).
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structures. 19

These concepts include loosening rules on passive investment and allowing

nonlawyers to partner with lawyers in the formation of businesses that provide legal services. Utah
is similarly considering a two-year pilot “sandbox” program that would allow the formation of
alternative business structures and regulate those businesses through an independent regulatory
body overseen by the Utah Supreme Court. In addition, Washington D.C. has allowed limited
alternative business structures for several decades 20 and the American Bar Association (“ABA”)
Commission on the Future of Legal Services has also considered proposals to eliminate model
ethical rule 5.4. 21
Task force members not only heard from Professor Henderson but spoke with
representatives from the Washington D.C. Bar about the effect of D.C.’s 5.4 rule changes, heard
from ethics experts locally, and attended a summit hosted by the Institute for the Advancement of
the American Legal System (“IAALS”), that focused on regulatory changes related to the practice
of law. The task force received information about past and present efforts of national organizations
like the ABA and APRL to consider and propose rule changes that would allow for the creation of
alternative legal business structures. To assist it, the workgroup assigned to examine whether to
permit nonlawyer ownership of firms invited two Arizona ethics lawyers to join in forming
proposals. 22 A sentiment that resounded within the workgroup was that lawyers have the ethical

19

See State Bar of California Task Force on Access Through Innovation of Legal Services Report:
Request to Circulate Tentative Recommendations for Public Comment, July 11, 2019, available at
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000024450.pdf.
20

Rule 5.4, D.C. Rules of Professional Conduct.

21

Commission on the Future of Legal Services, supra note 2, at p. 66.

22

Patricia A. Sallen, a legal ethics consultant and lawyer based in Phoenix, Arizona, whose work
has included serving as Director of Special Services and Ethics with the Arizona State Bar,
11
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obligation to assure legal services are available to the public, and that if the rules of professional
conduct stand in the way of making those services available, then the rules should be changed,
albeit in a way that continues to protect the public.
Before deciding to recommend eliminating ER 5.4, the task force considered and rejected
two other proposals offered by the workgroup. First, similar to Washington D.C.’s approach, the
task force considered amending Rule 5.4 to allow the formation of alternative business structures. 23
The goal of this proposal was to open business possibilities and allow passive investment in legal
services businesses. Important aspects of this proposal included disclosing to the public and clients
that the businesses involved nonlawyer partners or investors, registering with the State Bar, and
reinforcing the ethical rules that address lawyer independence and conflicts of interest. Major
hurdles faced by the workgroup in attempting to merely amend ER 5.4 and other ethical rules
addressing the independence of lawyers and protection of the public included how to regulate
nonlawyers, the impossibility of identifying all possible businesses arrangements that might be
formed and considering the effect of such rule changes on multi-jurisdiction law practices.
Second, the task force explored recommending a pilot “sandbox” program in which ER 5.4
would be waived for entities that applied for and were granted permission to operate as multidiscipline legal service providers. This proposal was rooted in the idea that entrepreneurial lawyers
and nonlawyers would pilot a range of different business forms, which would permit the Supreme

working as ethics counsel for the Arizona State Bar, membership on the Arizona Supreme Court
Attorney Regulation Advisory Committee, and teaching and writing about ethics-related topics
nationally. Lynda L. Shely, is a Scottsdale, Arizona, attorney who provides ethics advice and
representation to lawyers and law firms in Arizona and the District of Columbia, presents
nationally on ethics-related topics, served as Director of Ethics for the State Bar of Arizona, has
been called as an ethics expert witness, is a member of the Association of Professional
Responsibility Lawyers (APRL), and is active in ABA committees.
23

Commission on the Future of Legal Services, supra note 2, at p. 42.
12
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Court to determine how ER 5.4 should be amended and eliminate the guesswork involved in the
first proposal. Hurdles to this proposal included identifying who would decide applications for
waivers of the ethical rules and whether the limited duration of a pilot project would deter business
formation because of the risk that the businesses would have to close if the pilot program did not
result in permanent rule changes.
The task force ultimately concluded that no compelling reason exists for maintaining ER
5.4 because its twin goals of protecting a lawyer’s independent professional judgment and
protecting the public are reflected in other ethical rules which can be strengthened. The task force
therefore voted to file a rule petition to eliminate ERs 5.4 and 5.7 and modify ERs 1.0 through 5.3
to ensure lawyer independence and public protection. Considering these changes, the task force
also recommends eliminating ER 5.7.
After significant discussion, the task force relatedly recommends that the Supreme Court
convene a group to explore entity regulation for firms in which nonlawyers have an ownership
interest. Currently, Arizona’s rules of professional responsibility apply only to lawyers. But entity
regulation is not a unique concept. The United Kingdom regulates legal entities, and the Utah
Work Group on Regulatory Reform recently made a proposal regarding the issue. Utah proposes
developing a new regulatory body for legal services. As the Utah Supreme Court moves forward
with revising the rules of practice, it will simultaneously pursue creation of a new regulator,
operating under the supervision and direction of the Supreme Court, for the provision of legal
services. Utah anticipates some form of an independent, non-profit regulator with delegated
regulatory authority over some or all legal services. 24
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The Utah Work Group on Regulatory Reform, Narrowing the Access-to-Justice Gap by
Reimagining Regulation, 15, 21 (2019) available at https://www.utahbar.org/wpcontent/uploads/2019/08/FINAL-Task-Force-Report.pdf
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Entity regulation should be explored as an additional tool to ensure lawyer independence,
client confidentiality, and consumer protection. Given the limited time afforded the task force for
its work, it did not explore in detail the advisability of legal entity regulation or what such
regulation would entail. Task force members considered, however, whether entity regulation
should, at least, (1) require a lawyer with a financial interest or managerial authority in a legal
entity to be responsible for nonlawyer owners to the same extent as if the nonlawyers were lawyers,
(2) require informed written consent from clients acknowledging both a nonlawyer’s financial
interest or managerial authority in the entity and the entity’s commitment to the lawyer’s
independence of professional judgment, and (3) designate one person in the entity to be responsible
for the nonlawyers’ compliance with any regulations.
The proposed amendments are summarized below and are detailed in Appendix 1
accompanying this report.
B. Summary of Proposed Elimination of ERs 5.4 and 5.7 and Amendments to ERs 1.0
through 5.3.
The proposed amendments to Arizona’s ERs 1.0 through 5.3 would remove the
requirement restricting the ownership of any business that engages in the practice of law
exclusively to lawyers. This recommendation is centered in the elimination of ER 5.4 and redefining the term “firm” in ER 1.0(c). Proposed changes to the ethical rules also ensure that the
concepts of a lawyer’s independent professional judgment and protection of the public are
emphasized in the remaining ethical rules. Several proposed amendments eliminate comments to
the rules, incorporating any substantive comments into the rules themselves, deleting comments
that are duplicative or unnecessary, and amending remaining comments to be more concise and
instructive. All proposed rule changes are designed to ensure that the ethical rules governing
conflicts, obligations to the client, professional independence of lawyers, and maintaining the
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overarching goal of protecting the public that have traditionally been the core values of the rules
of professional conduct remain, regardless whether services are provided by a business that
involves a partnership between lawyers and nonlawyers, involve passive investment in a purely
legal services business, or provides both legal and nonlegal services.
ER 5.4 Professional Independence of a Lawyer
ER 5.4, which prohibits sharing fees with nonlawyers and forming partnerships with
nonlawyers if any part of the partnership’s activities include the practice of law, is “directed mainly
against entrepreneurial relationships with nonlawyers” and aimed at “protecting a lawyer’s
independence in exercising professional judgment on the client’s behalf free from control by
nonlawyers.” 25 The ABA Model Rule 5.4 and its predecessor rules as far back as the 1928 Canons
of Professional Ethics, “originated in legislation aimed at forbidding lawyers from being employed
by corporations to provide services to members of the public.” 26 The prohibition was not rooted
in protecting the public but in economic protectionism.

There was “no evidence that the

corporations then supplying lawyers to clients were harming the public, and the transparent
motivation behind the legislation was to protect lawyers’ businesses.” 27 In evaluating the need to
continue ER 5.4, the task force considered whether the rule serves a modern purpose and concluded
it no longer serves any purpose, and in fact may impede the legal profession’s ability to innovate
to fill the access-to-civil-justice gap.
ER 5.4’s negative effect was evident during the great recession, when many lawyers
expressed interest in partnering with nonlawyers to be a “one-stop shop” for consumers who
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ABA Formal Ethics Opinion 01-423 (2001).
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Bruce A. Green, Lawyers Professional Independence: Overrated or Undervalued? 46 Akron L.
Rev. 599, 618 (2013).
27

Id.
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wanted to refinance home loans, stop foreclosures, or participate in short sales. Typically, lawyers
endeavored to create partnerships with mortgage brokers and real estate agents to help consumers.
But ER 5.4’s bar to partnering with a nonlawyer to provide legal services prohibited lawyers from
forming these relationships. And yet creating single entities to offer all those services may have
served consumer-clients’ best interests.
The legal profession cannot continue to pretend that lawyers operate in a vacuum,
surrounded and aided only by other lawyers or that lawyers practice law in a hierarchy in which
only lawyers should be owners. Nonlawyers are instrumental in helping lawyers deliver legal
services, and they bring valuable skills to the table.
Eliminating ER 5.4 would allow, for example:
•

A nonlawyer to have an ownership interest in a partnership in which a lawyer provides
legal services to others outside the entity;

•

A nonlawyer partner in a firm to provide nonlegal services to clients of the entity;

•

A nonlawyer to serve as a firm’s chief financial officer or chief technology officer; and

•

A lawyer to pay nonlawyer personnel a percentage of fees earned by the law firm on a
particular case.
Eliminating ER 5.4 will not remove protection afforded a lawyer’s professional

independence and the public. ER 1.8(f), for example, already directs that third-party payers such
as insurance companies cannot interfere with a lawyer’s independent professional judgment or the
client-lawyer relationship.
ER 1.0 Terminology
The proposed amendments include a new definition of “firm” to account for ownership
interests in legal businesses by nonlawyers. The amendments include broadening the definition of
“screened” to clarify that reasonably adequate procedures to screen both lawyers and nonlawyers
16
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with ownership interests must be undertaken, and the amended definition provides direction on
what constitutes “reasonably adequate procedures.”
In addition, proposed amendments to ER 1.0 incorporate concepts from existing comments
to the rule and other rules that the task force determined were important enough to be part of the
rule’s text. Amendments also define previously undefined phrases in rules that are necessary to
address the new concept of nonlawyers having an ownership interest in firms and those nonlawyers
providing nonlegal services to firm clients.
ER 1.5 Fees
The proposed amendments to ER 1.5 are rooted in ensuring that the language of the rule
reflects the change to the definition of “firm” in ER 1.0(c) and reflects the elimination of ER 5.4’s
prohibition of a business providing legal services to be owned by lawyers and nonlawyers alike.
The proposed rule also incorporates language from current comments to clearly provide that the
rule applies to firms dividing a single billing to a client and firms jointly working on a matter. The
rule further requires that division of responsibility must be reasonable.
ER 1.6 Confidentiality
The amendment to ER 1.6 requires that a lawyer make reasonable efforts to prevent
inadvertent or unauthorized disclosure of confidential information about a client, even if the
services the firm provides to the client are purely nonlegal. The task force recognized that by
eliminating ER 5.4 and allowing lawyers and nonlawyers to partner together to form businesses
that might provide both legal and nonlegal services, it remains imperative to protect clients and
the confidentially of representations.

Therefore, the amendment to ER 1.6 preserves that

protection and clarifies that regardless whether a client is receiving legal services from a lawyer
or receiving nonlegal services from a nonlawyer, the traditional protections of the client’s
information apply to all aspects of the business.
17
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ER 1.7 Conflict of Interest: Current Clients
There are no proposed amendments to ER 1.7. However, the concept of personal-interest
conflicts addressed in comment 10 to the rule were imported into the new definition in ER 1.0(o),
and amendments to ERs 1.8, 1.10, and 5.3 address other conflict-related issues. This permits
elimination of comment 10 while adding these essential concepts into the text of the ethical rules.
ER 1.8 Conflict of Interest: Current Clients: Specific Rules
An amendment to this rule adds subsection (m), which states that when lawyers refer clients
for nonlegal services provided either by the lawyer or nonlawyers in the firm or refer clients to a
separate entity in which the lawyer has a financial interest, they must comply with ERs 1.7 and
1.8(a). This addition takes content from comment 3 and moves it into the rule’s text. In addition,
comments 1, 2, and 3 are deleted because relevant parts of comments 1 and 3 are made part of a
new definition of “business transaction” in ER 1.0(n) and comment 2 merely restates ER 1.8(a)
and is therefore redundant. In addition, the personal-interest conflicts issue addressed in comments
to ER 1.7 are included in a new provision to ER 1.8.
ER 1.10 Imputation of Conflicts of Interest: General Rule
ER 1.10(a) is amended to address nonlawyers. With the elimination of ER 5.4, nonlawyers
will be able to play significant roles in firms, including having ownership interests. Therefore, the
rules should explicitly address imputation of their conflicts. Amendments to the comments include
deleting comments 1 through 4. Comment 1, which discusses a “firm,” is no longer needed in light
of the expanded definition of “firm” in ER 1.0(c). Comments 2 and 3 summarize the concepts of
imputation, with one important exception that addresses conflicts if a lawyer owns all or part of an
opposing party. That exception was expanded to include nonlawyers and was added to the rule’s
text as subsection (f), which provides that a conflict is imputed to the entire firm if a lawyer or
nonlawyer owns all or part of an opposing party. Comment 4 contains important concepts the task
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force determined should be part of the rule itself. New subsection (g) therefore allows disqualified
nonlawyers to be screened from matters without imputing the conflict to the firm, unless the
nonlawyer is an owner, shareholder, partner, officer or director of the firm. Similarly, new
subsection (h) allows lawyers to be screened if they are disqualified because of events or conduct
that occurred before they became licensed lawyers, unless the lawyer is an owner, shareholder,
partner, officer, or director of the firm.
ER 1.17 Sale of Law Practice or Firm
Current subsections (a) and (b) are removed considering the elimination of ER 5.4, which,
in turn, rendered many comments to the rule unnecessary. Several new subsections were added to
move important information from remaining comments into the rule’s text. Subsection (a)(1) now
requires the seller to disclose the purchaser’s identity. Subsection (c) states that the purchaser
cannot increase fees to clients to finance the sale, and the purchaser must honor existing
arrangements between the seller and clients regarding fees and scope of work. New subsection (d)
requires the seller to give notice to clients before allowing a purchaser to access detailed client
information. New subsection (e) requires the seller to ensure that a purchaser is qualified and new
subsection (f) advises that if courts must approve substitution, the matter cannot be included in the
sale until obtaining that approval. Finally, new subsection (g) makes the rule inapplicable to
transfers of legal representation unrelated to a sale of the firm. No comments are necessary for the
proposed rule.
ER 5.1 Responsibilities of Lawyers Who Have Ownership Interests or are Managers or
Supervisors
Amendments to this rule were made in part because a lawyer may hold an ownership
interest in a firm in a variety of ways. The rule is no longer limited to a “partner” and instead a
broader reference to “ownership interests” was added to the title because of the change in the
definition of “firm” in ER 1.0(c) and the elimination of ER 5.4. As with several other ERs
19
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discussed here, the task force determined that comments to this rule addressed important concepts
that should be part of the rule. The definition of “internal policies and procedures” was moved
from the comment to subsection (b). Subsection (c) now states that whether a lawyer has
supervisory duties over lawyers may vary depending on the circumstances. And, subsection (d)
now provides guidance on what constitutes reasonable remedial action.

No comments are

necessary for the proposed rule.
ER 5.3 Responsibilities Regarding Nonlawyers
The task force determined that the rule should refer to both nonlawyers in the firm and
nonlawyer assistants, who can be inside or outside the firm, and therefore a change to the title was
made to identify the scope of the rule. As with ER 5.1(a), ER 5.3(a) now instructs that lawyers
and firms must ensure lawyers and nonlawyers alike undertake reasonable measures to conform to
the Rules of Professional Conduct. The remaining amendments move important information from
the comments to the rule itself. A definition of “reasonable measures” was added to subsection
(b), while direction on what constitutes a direct supervisor’s “reasonable efforts” was added in
subsection (c)(1). New subsection (c)(3) requires that lawyers give directions appropriate under
the circumstances to nonlawyers outside the firm and guidance on allocating responsibility for
monitoring an external nonlawyer when the client directs that the lawyer select the particular
nonlawyer was added to new subsection (c)(4). Finally, new subsection (d) requires that each firm
designate one lawyer who is responsible for establishing policies and procedures in the firm to
assure that all nonlawyers comply with the lawyers’ ethical obligations. The task force suggests
that the State Bar may then require that the lawyer identify on the annual dues statement which
lawyer in the firm is responsible under ER 5.3(d), similar to the requirement that each lawyer
identify the lawyer responsible for the firm trust account procedures. This would provide a level
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of entity accountability to assure that a specific attorney must establish appropriate nonlawyer
ethics procedures.
ER 5.7 Responsibilities Regarding Law Related Services
In evaluating whether to recommend eliminating ER 5.4, the task force considered the need
to maintain ER 5.7. Under the existing rule, and depending on the circumstances, a lawyer may
be obligated to provide the recipient of law-related services the full panoply of protections enjoyed
by the lawyer-client relationship.
Considering the recommendation to eliminate ER 5.4, and thus allow lawyers to partner
with nonlawyers, ER 5.7 seems unnecessary and restrictive of innovation. The general conflictof-interest and confidentiality rules, as well as the rules protecting the professional independence
of lawyers, as amended, should suffice to protect clients.

Recommendation 2: Modify Arizona’s ERs 7.1 through 7.5 to incorporate many 2018
ABA Advertising Rule amendments and to align the rules with the recommendation
to eliminate ERs 5.4 and 5.7 and amend ERs 1.0 through 5.3.
A. ABA Model Rule Changes and National Trends.
In 1977, the United States Supreme Court decided Bates v. State Bar of Arizona, 28 and in
1985 Arizona adopted the ABA Model Rules. Current ERs 7.1 through 7.5 (the “Advertising
Rules”), which govern lawyer communications about legal services, have not substantively
changed since their adoption in 1985, despite compelling reasons to make changes. 29
Technological advances in the delivery of legal services as well as cross-border marketing of legal
services through the internet, television, radio, and even print advertising have changed the ways
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Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

29

Portions of this summary are derived from the Standing Committee on Ethics and Professional
Responsibility’s 2018 Report and Resolution 101 for amendment of the ABA Model Rules on
Professional Conduct on lawyer advertising.
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consumers learn about available legal services. These changes, as well as the mobility of clients
and lawyers, require more uniformity in the rules that regulate lawyer advertising among United
States jurisdictions. Therefore, the task force recommends bringing the Advertising Rules into
conformity with recent changes made by the ABA in 2018 and aligning the rules with current
realities of lawyer advertising and law practice.
The task force’s recommended amendments to the Advertising Rules accommodate three
trends calling for simplicity and uniformity in the regulation of lawyer advertising. First, lawyers
increasingly practice across state and international borders, and clients often need services in
multiple jurisdictions. Second, technologies that were not prevalent in 1985 to search for
professional services today are ubiquitous. 30 Third, trends in First Amendment and antitrust law
suggest that burdensome and unnecessary restrictions on the dissemination of accurate information
about legal services may be unlawful. 31

30

See Association of Professional Responsibility Lawyers 2015 Report of the Regulation of
Lawyer
Advertising
Committee
(2015)
[hereinafter
APRL
2015
Report],
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aprl_ju
ne_22_2015%20report.authcheckdam.pdf at 18-19 (“According to a Pew Research Center 2014
Social Media Update, for the 81% of American Adults who use the Internet: 52% of online adults
now use two or more social media sites; 71% are on Facebook; 70% engage in daily use; 56% of
all online adults 65 and older use Facebook; 23% use Twitter; 26% use Instagram; 49% engage in
daily use; 53% of online young adults (18-29) use Instagram; and 28% use LinkedIn.”).
31

For nearly 20 years, the Federal Trade Commission (FTC) has actively opposed lawyer
regulation where the FTC believed it would, for example, restrict consumer access to factually
accurate information regarding the availability of lawyer services. The FTC has reminded
regulators in Alabama, Arizona, Florida, Indiana, Louisiana, New Jersey, New Mexico, New York,
Ohio, Tennessee, and Texas that overly broad advertising restrictions may reduce competition,
violate federal antitrust laws, and impermissibly restrict truthful information about legal services.
For developments in First Amendment law on lawyer advertising, see APRL June 2015 Report,
supra note 30, at 7-18.
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Empirical data from a survey sent to bar regulators by APRL regarding the enforcement of
current advertising rules shows that complaints about lawyer advertising are rare; the vast majority
of advertising complaints are filed by other lawyers and not consumers, and most complaints are
handled informally, even when there is a provable advertising rule violation. 32 APRL’s survey
data is consistent with charges received by the State Bar of Arizona regarding lawyer advertising.
Based in part on this data, in August 2018 the ABA House of Delegates adopted model rule
amendments while maintaining the primary regulatory standard for advertising – communications
must be truthful and not misleading.

33

The State Bar of Arizona expressed support for these

amendments through the vetting process. Many jurisdictions currently are considering adoption
of the 2018 ABA Model Rule amendments – and some jurisdictions, such as Virginia, Washington,
and Oregon already have updated their Rules with variations on the recommendations.
B. Summary of Proposed Amendments to ERs 7.1 through 7.5.
The proposed amendments to Arizona’s ERs 7.1 through 7.5 incorporate many of the 2018
ABA Model Rule amendments and fulfill the task force’s charge to identify issues and
improvements in the delivery of legal services. As evidenced by Recommendation 1 above, the
task force recommends eliminating or amending ethical rules that impede lawyers’ abilities to
provide cost-effective legal services.
The proposed amendments to the Advertising Rules would:
•

retain the rules’ primary regulatory mandate of refraining from making false and
misleading communications;
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ABA Report and Resolution 101 on Lawyer Advertising, August, 2018:
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/final_d
ar_resolution_and_report_advertising_report_as_amended_by_rules_and_calendar_for_submissi
on_004.pdf
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•

set forth the requirements for who may identify themselves as a “certified specialist” in an
area of law;

•

maintain reasonable restrictions on direct solicitation of specific potential clients; and

•

eliminate obsolete and anticompetitive provisions that unreasonably restrict the
dissemination of truthful advertising.
The most significant proposed amendment, which goes beyond the 2018 ABA Model Rule

amendments, would eliminate current ER 7.2(b)’s prohibition against giving anyone anything of
“value” for recommending a lawyer or referring a potential client to a lawyer. Anecdotally, it has
been observed that this provision is violated daily because, taken literally, this provision prohibits
taking an existing client golfing to say thank you for a referral or giving a firm paralegal a gift card
or sending flowers for referring a family member to the firm. Similarly, there are many ethics
opinions issued both in Arizona 34 and around the United States that provide convoluted attempts
to distinguish between what is permissible “group advertising” versus what is an impermissible
“referral service.” Not only do these technical interpretations serve no productive regulatory
purpose, but the unnecessary complexity in the regulations stifles lawyers’ abilities to embrace
more efficient online marketing platforms for fear the website or service may be deemed a forprofit referral service.
Rule 7.2(b)’s prohibition against “giving anything of value” exists although there is no
quantifiable data evidencing that for-profit referral services or even paying for referrals confuses
or harms consumers. Consumers do not expect online marketing platforms to be nonprofit
operations – which are the only referral services permissible under the current regulatory

34

See State Bar of Ariz. Ops.05-08 (2005), 06-06 (2006); 10-01 (2010), and 11-02 (2011).
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framework. Note that Florida, one of the most restrictive lawyer advertising jurisdictions in the
country, already permits for-profit referral services.
The proposed changes to the Advertising Rules are set forth in Appendix 1. The following
summarizes those changes.
ER 7.1 Communications Concerning a Lawyer’s Services
The amended rule retains the existing prohibition against “false and misleading”
communications about a lawyer’s services.

Most bar regulators in the United States have

expressed the view that this provision is the rule primarily relied on to regulate lawyer advertising.
The current requirements for identifying a lawyer as a “certified specialist” were moved from
current ER 7.4 into new ER 7.1(b) and the proposed amendment updates the language from
restricting use of the term “specialist” to restricting only the use of the phrase “certified specialist,”
consistent with the ABA Model Rule. This change avoids constitutional challenges to the overly
restrictive prohibition in current ER 7.4, which limits use of the term “specialist.” The proposed
changes would also bring Arizona’s rule in line with the ABA Model Rule language in noting that
lawyers may not identify themselves as “certified specialists” unless they comply with the
requirements set forth in Court rules. The reference in new ER 7.1(b) to new criteria for certified
specialist will be contained in Supreme Court Rule 44, and this cross-reference will assist lawyers
researching Arizona’s certified specialist advertising requirements. Explanatory comments from
current ER 7.4 have been moved to the comments of ER 7.1 to reassure patent attorneys that their
specialization is still recognized.
The amendments also move the requirement that all communications must contain the
name of a lawyer or law firm and some “contact” information from ER 7.2(c) into new ER 7.1(c).
Comments to 7.1 also now include explanatory comments regarding law firm names that were in
current ER 7.5. This is consistent with the 2018 Amendments to the ABA Model Rules of
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Professional Conduct and clarifies that disbarred lawyers’ names and names of lawyers on
disability inactive status cannot continue in a firm name.
ER 7.2 (RESERVED)
Current ER 7.2 sets forth specific rules concerning lawyer advertising. The task force
recommends deleting that rule and moving the substance of current ER 7.2(c) to new ER 7.1(c).
There consumer protection afforded by current ER 7.2 can be provided by less non-competitive
provisions. For instance, the rules on conflicts of interest, including ERs 1.7, 1.8, and 1.10, protect
clients/consumers because they restrict a lawyer’s (and firm’s) representation of a client if the
lawyer’s own interests could “materially limit” the lawyer’s independent professional judgment in
representing the client. Thus, a lawyer cannot be “forced” to represent a client simply because
they were referred by someone who the lawyer pays as a referral source. The conflict of interest
rules control who and how a lawyer may represent a client, and such representations must be free
of any conflict that could materially limit the lawyer’s objectivity. And disclosures revealing that
a lawyer will pay referral fees sufficiently informs consumers about the referral system. Such
disclosures may be required to comply with ER 7.1’s “false and misleading” standard to assure
that adequate information is conveyed to website visitors or referral sources about the fact that the
site is not a nonprofit operation.
ER 7.3 Solicitation of Clients
Consistent with the 2018 Amendments to the ABA Model Rules, the title of this rule was
modified, and a definition of “solicitation” was added. This rule governs direct marketing to
individuals with specific needs for legal services, as opposed to general advertising on billboards,
business cards, print advertisements, television commercials, websites, and the like. The proposed
amendments are narrowly tailored to protect consumers who need legal services in particular
matters from overreaching by lawyers. The amendments would preclude, for example, solicitation
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letters sent to homeowners in a community where there are known construction defects, car
accident victims, members of a neighborhood that has been affected by an environmental hazard,
and individuals charged with crimes. Solicitation would not include sending a letter to everyone
in a certain zip code simply to introduce a law firm to a general community that does not have a
specific legal need (such as an estate planning firm sending letters to everyone in Paradise Valley
or a family law attorney sending announcement postcards to all businesses in her business
complex, announcing the opening of her office). Solicitation also would exempt class action court
or rule-required notifications.
ER 7.3 retains the prohibition against in-person (face to face or door-to-door) and real-time
electronic (such as telephone calls or Facetime) solicitation, unless the prospective client falls
within certain categories of individuals not likely to be overwhelmed by a lawyer’s
advocacy/solicitation skills, such as other lawyers, a former client, or a family member or friend
of the lawyer. And even for these categories of prospective clients, a lawyer cannot solicit them
(or anyone) if they have made known that they do not want to be solicited or the communication
involves coercion, harassment, or duress. At the same time, an amendment to ER 7.3 adds an
exception to the prohibition against in-person solicitation for communications directly with
business people who regularly hire lawyers for business legal services, consistent with the 2018
Amendments to the ABA Model Rules. The task force notes that this language was vetted
extensively through ABA entities and Bar regulators to assure that the language could not be
misinterpreted to mean, for instance, that a lawyer could call someone who regularly hires business
lawyers to solicit business for criminal defense, bankruptcy, or family law matters. The language
in the proposed amendment limits this category of prospective client to only those who regularly
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retain counsel for business purposes and therefore are experienced at receiving calls, emails, and
meetings with lawyers seeking to represent their companies.
The proposed amendments delete the current Rule’s “ADVERTISING MATERIAL”
notation requirement for envelopes (and filing requirement), consistent with the 2018
Amendments to the ABA Model Rules. Several jurisdictions, including, for instance, the District
of Columbia, Massachusetts, Maine, Pennsylvania, North Dakota, Oregon, and Washington either
have never had a notation requirement or deleted the requirement years ago. None of these
jurisdictions indicate any consumer confusion in receiving written communications from lawyers.
Nor is there any empirical evidence to indicate that the notation serves a necessary purpose in
alerting consumers to the contents of an envelope. Given the changes in technology and methods
of direct marketing consumers receive on a regular basis, there is far less likelihood of a consumer
being confused about the purpose of a direct mail solicitation letter or email today, than perhaps
existed in 1985 when the notation requirement was adopted.
ER 7.4 (RESERVED)
Current ER 7.4 concerns a lawyers’ abilities to communicate their fields of practice. As
noted previously, the requirements for identifying a lawyer as a “certified specialist” was moved
to new ER 7.1(b). Comments to ER 7.4 regarding patent attorneys were moved to ER 7.1. The
remainder of ER 7.4 has been deleted as duplicative of proposed ER 7.1.
ER 7.5 (RESERVED)
Current ER 7.5 concerns firm names and letterheads. The ABA deleted ER 7.5 as
unnecessary, given that ER 7.5 simply described information in a firm name that might be false or
misleading. The task force recommends deleting ER 7.5 because it is not needed to regulate law
firm names. ER 7.1 is sufficient and the more commonly used regulation. As previously
explained, the task force recommends moving ER 7.5’s comments to ER 7.1.
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Recommendation 3: Promote education and information on what unbundled legal
services are to the bench, bar, and public to encourage expanded understanding and
utilization of unbundled legal services.
When lawyers provide limited scope representation also known as “unbundled” legal
services, clients hire them to perform a specific task or represent them for only a limited process
or issue of the legal matter instead of the entire matter. There is no standard unbundled process
because lawyers perform many different tasks and clients have different needs. Arizona has
allowed lawyers to engage in limited scope representation since 2003. 35 However, the practice
appears to be used predominately by lawyers who work in family law. One explanation for the
lack of lawyers engaging in limited scope representation is a concern that once the limited
representation ends between the client and the lawyer, the court will continue to require the lawyer
to represent the client beyond the limited scope agreement.
The task force reviewed articles and best practices concerning unbundled legal services.
Unbundled legal services have existed in the American legal system for some time as many legal
engagements can be broken into discrete tasks. However, it is imperative that courts explicitly
support this model of providing legal services to ensure that the bench, bar, and public fully
understand what this type of legal service entails and ensure that consumers do not go without
representation rather than pay the high cost of a full-service legal engagement.
To remedy these concerns the task force recommends:
A. The Supreme Court should explicitly support the delivery of unbundled legal services
through a campaign of education for the bench and court staff in Arizona.
The task force recommends that the Supreme Court incorporate information on what
unbundled legal services are, how to recognize an entry of limited appearance and notice of
termination of appearance, and how to honor those limited engagements in cases. This education
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ER 1.2(c), Ariz. R. Sup. Ct. 42.
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campaign should include educating court clerk offices and staff on unbundled legal services so
that staff can ensure once a notice of termination of limited appearance is entered, the attorney is
no longer noticed or required to appear in court for matters unrelated to the limited scope of service
for which they had appeared. The task force recommends that the Court include information on
unbundled legal services in new judge orientation programs and in annual judicial conference and
leadership conference programs.
B. The State Bar should explicitly promote and educate the bar about unbundled legal
services.
The task force recommends that the State Bar of Arizona encourage listings and promotion
of lawyers offering unbundled legal services. The State Bar recently launched a Find-A-Lawyer
portal that aids consumers in connecting with lawyers offering needed legal assistance in particular
areas of the law. This website also allows consumers to indicate their ability to pay for such
services which opens a pathway for lawyers conducting pro bono work to connect to clients in
need of services with limited financial means. The task force recommends the State Bar assess
the Find-A-Lawyer program to determine ways to allow consumers to identify attorneys who offer
unbundled legal services to encourage the public to obtain representation rather than go it alone
for the entirety of their matter.
The task force also recommends that the State Bar offer educational opportunities through
regular CLE programs, the annual bar conference, and articles in the Bar’s e-news and print
journals about what unbundled legal series are, best practices for initiating and terminating a
limited scope representation, including drafting limited scope fee agreements, and how to assess a
matter to determine if unbundled legal services are appropriate.
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C. Provide information to the public on the different types of lawyer representation,
including limited scope representation, on AZCourtHelp.org and AZCourts.gov.
The task force explored opportunities to educate the public on what unbundled legal
services are and how they differ from other types of legal services, particularly full-service legal
representation.

The Bar Foundation in conjunction with the Supreme Court hosts the

AZCourtHelp.org webpage which is a statewide virtual legal resource center. Cathleen Cole,
Content Manager for AZCourtHelp.org, developed a draft webpage that describes each type of
legal representation that an attorney might provide. Descriptions of the various types of legal
services include a summary of what each type of legal representation is and descriptions of what
each type of service entails. The page on unbundled legal services includes a Notice of Limited
Scope Representation form, a Notice of Completion of Limited Scope Representation form, and
an example of a limited scope representation contract.
At the time of this report, the Bar Foundation had launched this webpage. The task force
recommends that the Supreme Court continue to collaborate with the State Bar and the Bar
Foundation to ensure that relevant and meaningful content remains available on the type of legal
services pages to ensure that the public has every opportunity to learn about the types of legal
services they might secure to assist them with their legal needs.
In addition, the task force recommends that the Administrative Office of Courts develop
similar content on AZCourts.gov. The Court Programs Unit of the AOC also developed webpages
located under “Resources” in the Self-Help Center that explain the various types of legal
representation. In addition, the AOC is working on developing legal information sheets –
essentially pages that answer frequently asked questions – for inclusion on the types of
representation page. The task force recommends that the Court continue to support the efforts of
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the AOC to provide educational information to the public about the types of legal services,
particularly unbundled legal services, through the Court’s website.
D. Issue an administrative order drawing attention to limited scope representation and
adopting uniform notices.
The task force recommends that the Supreme Court issue an administrative order that
notifies the Judiciary that ER 1.2 explicitly allows limited scope representation (unbundled legal
services) by attorneys in Arizona if the appearances are reasonable under the circumstances. Lowincome individuals and increasing numbers of unrepresented litigants cannot afford the costs of
full-service legal representation. Although self-represented litigants may be armed with online
court forms and self-help materials, without advice and counsel from an attorney, many come to
court uninformed, unprepared, or simply overwhelmed.
The task force also recommends that the Supreme Court, by administrative order, adopt
two form notices for all practice areas:
•

A form Notice of Limited Scope Representation that a lawyer would file upon appearing
and which notifies the court that the filing attorney is entering the case for a specific scope
of representation (by date, time period, activity, or subject matter).

•

A Notice of Completion of Limited Scope Representation that notifies the court when the
attorney’s appearance terminates. Through education, judicial officers should learn that
such a withdrawal or termination of appearance does not require leave of court (1) if the
notice of limited appearance specifically states the scope of the appearance by date or time
period; or (2) upon the attorney filing a Notice of Completion, which must be served on
each of the parties, including the attorney’s client.
Finally the task force urges the Supreme Court to inform the bench through the

administrative order that (1) service on an attorney who has entered a limited appearance is
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required only for matters within the scope of the representation as stated in the notice, (2) any such
service must also be made on the party, and (3) service on the attorney for matters outside the
scope of the limited appearance does not extend the scope of the attorney’s representation. These
efforts will ensure that the bench, opposing parties or counsel, and court staff are aware of when
an attorney appearing for a limited purpose should be served with pleadings or noticed for court
appearances.
A proposed administrative order and forms can be found in Appendix 2 to this report.

Recommendation 4: Revise Rule 38(d), Arizona Rules of Supreme Court, to clarify
when a law student at an accredited law school or a recent law graduate may practice
law under the supervision of a lawyer admitted to practice in Arizona, what legal
services the law student or law graduate may provide, and the duties and obligations
of the supervising lawyer.
This recommendation was brought to the task force by members of the legal community.
In Arizona, law students can practice law under the supervision of a licensed attorney in
accordance with Arizona Supreme Court Rule 38(d). This limited student law practice is restricted
to students who are either supervised by an attorney in a public or private legal office or by a
clinical law professor in conjunction with a law school clinical program. Although Rule 38(d)
currently allows recent law graduates to engage in a limited practice of law until the first offering
of the Arizona bar examination, 36 the rule was drafted in a way that downplayed or masked this
opportunity for recent law graduates. Current Rule 38(d) is unduly complicated and unclear in
large part and fails to include certain program essentials. Thus, the proposed amendments revise
and reorganize the rule for clarity and substantive completeness. As revised, the proposed rule

36

Certification of a certified limited practice student shall commence on the date indicated on a
notice of certification and shall remain in effect . . . [until] the certified student fails to take or pass
the first general bar examination for which the student is eligible. Ariz. R. S. Ct. 38(d)(5)(F)(iv).
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sets out the program requirements and practice restrictions for both law students and recent law
graduates in a clear, organized, consistent, and complete manner.
The proposed amendments clarify that recent law graduates may be certified to engage in
the limited practice of law under the supervision of an attorney. The proposed amendments also
more clearly state that limited practice does not need to be tied to a clinical law program. At least
16 states allow recent law graduates to engage in the limited practice of law post-graduation and
pre-bar admission. These state programs share common features:
•

All programs have specified durations. For example, some programs authorize practice
only during the period in which the graduate has applied to take the first bar examination
after his or her graduation and is awaiting the results. Other programs include similar
restrictions and incorporate a tiered expiration date for the authorization to practice, such
as no later than 12 or 18 months after the graduate graduated from law school.

•

Most of these programs authorize graduates to practice law to the same extent law students
are authorized to practice law under programs like existing Rule 38(d)(5). Thus, graduates
are permitted to meet with clients, go to court, try cases, argue motions, and the like. Most
of the states authorize graduates to handle civil and criminal cases, although some restrict
the criminal cases to misdemeanors or less-serious felonies.

•

Several programs authorize graduates to practice for certain type of employers, such as
legal-aid clinics, public defenders, prosecutor’s offices, or city, county, and state offices or
agencies.

•

Many programs impose supervisory requirements that are similar to the supervisory
requirements imposed under existing Rule 38(d).
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•

A few programs require the dean of the graduate’s law school, or the graduate’s proposed
supervising attorney, to certify the graduate’s good character and competence to the state
supreme court or another entity. Other programs simply require the employer to comply
with the requirements of the program and do not require the employer to file any other
documentation with any court or state agency.
Although these other state programs vary in operational details, they all provide a means

by which law students and non-licensed law graduates may practice law, and effectively result in
expanding the delivery of legal services, especially by public agencies or public service groups
that provide legal services to individuals with limited resources. These programs do this by
allowing recent law school graduates in the process of becoming licensed to gain experience by
practicing law under the supervision of admitted lawyers for a limited duration. Because this
limited exception to licensure is anticipated to benefit the public, the task force’s proposed
amendments to Rule 38(d) fall squarely within the mandate to consider and evaluate new models
for delivering legal services.
Further, the amendments would eliminate, or at least lessen, many of the practical problems
experienced by law school graduates given the workload of the individuals involved in the
admission and character and fitness process. The amendments permit recent law graduates to
practice under the supervision of a lawyer after graduation from an ABA accredited law school if
the graduate takes the first Arizona uniform bar examination, or the first uniform bar examination
offered in another state for which the graduate is eligible. Certification to practice terminates
automatically if the graduate fails the bar examination, if the Committee on Character and Fitness
does not recommend to the Supreme Court the graduate’s admission to practice, if the graduate is
denied admission to practice law by the Supreme Court, or on the expiration of 12 months from
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the date of the graduate’s graduation from law school unless the Supreme Court extends the 12month period. If the graduate passes the bar examination, certification terminates 30 days after the
graduate has been notified of approval for admission to practice and eligibility to take the oath of
admission. Certification to practice for both graduates and law students also terminates on the
occurrence of other events such as failure to meet the requirements for certification.
Proposed amended Rule 38(d) is set forth in Appendix 3.

Recommendation 5: Revise Rule 31(d), Arizona Rules of Supreme Court, by restyling the rule into four separate rules, making the rule easier to navigate and
understand.
The task force was charged with re-styling Rule 31(d), Arizona Rules of Supreme Court,
which govern the practice of law. Over the years, Rule 31(d) has been expanded incrementally to
include thirty-one exceptions, becoming cumbersome and difficult to navigate. Consistent with
other restyling efforts, the task force separated current Rule 31 into four separate rules. Thus,
proposed Rule 31 incorporates current Rule 31(a), proposed Rule 31.1 incorporates current Rule
31(b), proposed Rule 31.2 incorporates current Rule 31(c), and proposed Rule 31.3 incorporates
current Rule 31(d). This restructuring is intended to make the rule easier to navigate and
understand. Consistent with the Arizona Supreme Court’s restyling conventions, the task force
sought to state the rules using the active voice and eliminate ambiguous words (especially “shall”)
and archaic terms (e.g., herein, thereto, etc.). The rules were also restated in a positive—rather
than prohibitory—manner (e.g., “a person may” rather than “a person may not,”; “a person or
entity may” rather than “nothing in this rule prohibits”).
The following is a summary of the changes recommended by the task force. The changes
in restyled Rules 31 through 31.2 are mostly stylistic, with one major exception. Currently, the
“authority to practice” in Rule 31(b) and the “unauthorized practice of law” in Rule 31(a)(2)(B)
state that one is authorized to practice law only if he or she is an active member of the State Bar
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of Arizona. One notable difference is restyled Rule 31.2(a), which specifically acknowledges that
Rules 38 and 39 authorize non-Bar members (such as in-house counsel and out-of-state lawyers
admitted pro hac vice) to practice law in Arizona.
The definition of “legal assistant/paralegal” was removed as that term is not used in current
or restyled Rule 31. The definition of “mediator” was not included in the restyled rule. The
definition of “unprofessional conduct” in current Rule 31(a)(2)(E) was not included in the restyled
rule. The term “unprofessional conduct” is not used in Rule 31. In a rule petition seeking to restyle
Rule 31, the task force also proposes an amendment to Supreme Court Rule 41 or 54 to include
the definition of “unprofessional conduct” as those rules depend on that definition.
The most extensive changes occur to current Rule 31(d), which the proposed rule
denominates as Rule 31.3. Rule 31(d) currently has thirty-one subsections with little reason to their
order. To make the rule more useful, subsection (d) was reorganized into ten subsections in
proposed Rule 31.3: (1) a “Generally” section; (2) Governmental Activities and Court Forms; (3)
Corporations, Limited Liability Companies, Associations, and Other Entities; (4) Administrative
Hearings and Agency Proceedings; (5) Tax-Related Activities and Proceedings; (6) Legal
Document Preparers; (7) Mediators; (8) Legal Assistants and Out-of-State Attorneys; (9)
Fiduciaries; and (10) Other.
The following matters merit specific mention. First, proposed restyled Rule 31.3(c)(i)(1)
provides a definition of “legal entity.”

Second, subsection (3) collapses the three current

provisions regarding the representation of companies and associations in municipal or justice
courts. Third, subsection (4) retains the provision authorizing a person to represent entities in
superior court in general stream adjudications. Fourth, subsection (5) collapses seven current rules
regarding the representation of various types of legal entities in administrative hearings or
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administrative proceedings. Fifth, subsection (6) sets forth in a single location a general exception
saying that a hearing officer or presiding officer can order an entity to be represented by counsel.
In addition, the task force considered rule petition R-18-0004, which the Supreme Court
had continued pending the task force’s recommendation. That petition seeks an amendment to the
rule that would permit owners of closely held corporations and like entities, or their designees, to
represent the entities in litigation. While the task force empathized with the plight of “mom and
pop” entities that cannot afford counsel and yet are deprived of the ability to represent the entities
in court, the task force does not recommend this proposal. Closely held corporations are not
limited to one or two owners, and a myriad of unanticipated consequences could occur if entities
are allowed to represent themselves. For example, nothing would prohibit a disbarred attorney
from representing the entity. Also, task force members expressed concerns that unless every
interest, particularly minority interests, agreed to the nonlawyer representation, the nonlawyer
representative might not adequately represent the interests of the business, but rather may only
represent majority interests. The task force’s proposed restyling of Rule 31(d) addresses the
organizational issues raised by the pending rule petition.
Finally, to the extent practicable, the task force endeavored to conform the rules to one
another to avoid expressing identical requirements in different ways. With one possible exception,
the task force does not recommend substantive changes to Rule 31. The task force clarified
language in proposed 31.3(d), which addresses “Tax-Related Activities and Proceedings.” Even
assuming this clarification effects a substantive change, the task force believes the change is within
its charge to simplify and clarify the Rule.
The restyled Rule 31 and a copy of existing Rule 31 are found in Appendix 4.
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Recommendation 6: Develop, via a future steering committee, a tier of nonlawyer
legal service providers, qualified by education, training, and examination, to provide
limited legal services to clients, including representation in court and at
administrative proceedings.
The task force recommends that Arizona develop a program to license nonlawyer “limited
license legal practitioners,” (“LLLPs”) qualified by education, training, and examination, to
provide legal advice and to advocate for clients within a limited scope of practice to be determined
by future steering committees. The task force discussed at length the elements that would be
required to establish an LLLP program, and we offer recommended next steps and component
parts below. But the “in the weeds” details required for different areas of certification and
regulation are many, and beyond the collective expertise of this task force.

We therefore

recommend that the Supreme Court appoint a steering committee (and perhaps subcommittees) to
establish reasonable parameters for LLLPs, including (A) different areas and scopes of practice;
(B) common ethical rules and discipline, (C) education, examination and licensing requirements,
and (D) assessment and evaluation methods for proposed program.

The task force highly

recommends an early focus on family law as a subject area for LLLPs, as this is where the greatest
need lies. However, the task force believes several other subject matter areas deserve serious
consideration, including all limited jurisdiction civil practice matters, limited jurisdiction criminal
matters that carry no prospect for incarceration, and many matters within administrative law. 37
Self-represented litigants encounter these practice areas every day in Arizona court with no access
to legal assistance.
Members of a steering committee should include lawyers experienced in the subject area,
judges who have presided over cases in the subject area, legal educators from law school and

37

The task force also identified areas of the law where practice should specifically be excluded
from the new tier due to their complexity and conflict with federal law. For example, federal law
prohibits nonlawyers from giving legal advice in bankruptcy (see 11 U.S.C. § 110(e)(2)).
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paralegal programs, court administrators, and public representatives. Litigants and potential
litigants currently excluded from most legal services should play some role in the steering
committee’s process. Guiding principles should include access to justice, service to the public,
economic sustainability, professional competence and accountability, and respect for our system
of justice.
Arizona is not the first state to consider licensing nonlawyers to provide limited legal
services. Washington and Utah have established programs to license nonlawyers to provide
limited legal services, as has Ontario, Canada, all of which the task force heard from during its
work. Other jurisdictions, including California, Colorado, Nevada, New Mexico, New York, and
Oregon are also examining the potential for nonlawyers to provide limited legal services.
Evidence exists that licensing nonlawyers to provide limited legal services will not
undermine the employment of lawyers. First, the legal needs targeted for LLLPs involve routine,
relatively straight-forward, high-volume but low-paying work that lawyers rarely perform, if ever.
Second, other recommendations in this report would allow lawyers to team with LLLPs to provide
complementary services, thereby increasing business opportunities for lawyers. Moreover, to date
no jurisdiction that allows certified nonlawyers to provide limited legal services has reported any
diminution in lawyer employment. The task force acknowledges that some lawyers may prove
instinctive skeptics on this issue, but the task force can find no empirical evidence that lawyers
risk economic harm from certified LLLPs who provide limited legal services to clients with unmet
legal needs.
The task force offers the following specific recommendations for consideration and
refinement by a steering committee:
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A. Areas of Practice and Scope of Practice
The steering committee should familiarize itself with the report and recommendation of
the Delivery of Legal Services Task Force, consider the practice areas explored by the task force
including hearing from members of the task force who were involved in the analysis of subject
matter areas and educational needs, and address questions raised by the task force about areas of
practice and scope of practice. Scope decisions include role definition, as well as identifying areas
of law and particular tasks suitable for LLLPs to perform.
The task force recommends that the scope of the new tier — unlike the current role of LDPs
— include the ability to provide legal advice and to make appearances in court on behalf of clients.
The task force recommends that the steering committee consider whether LLLPs should be able
to provide pre-litigation education about legal rights and responsibilities (for example, counseling
tenants about how to avoid eviction and counseling debtors about avoiding debt collection
litigation).
B. Oversight
The task force recommends that the steering committee develop ethical rules and regulation
for LLLPs and create a disciplinary process for the unauthorized practice of law and ethical
violations. In general, the task force recommends that such rules be approved by the Supreme
Court in the same manner that the Court governs rules for attorneys. The task force further
recommends that disciplinary matters for LLLPs be overseen by the State Bar of Arizona in the
same manner that the State Bar governs attorney discipline.
Oversight is a critical aspect of the program. Making regulatory requirements that are too
onerous will make the new tier unattractive and cost-prohibitive to both participants and users.38

38

The stifling effect of over-regulation on expansion of a new tier of service was one caution
shared by the State of Washington.
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At the same time, the market cannot be the only regulatory control. The steering committee should
identify a balance between existing regulatory processes and the scope of practice LLLPs will be
engaged in.
C. Education, Examination and Licensing
The steering committee should develop rules, regulations, and administration processes for
application and examination to certify LLLPs. The task force recommends, based on requirements
for lawyers and other legal paraprofessionals in Arizona, that the steering committee consider
regulations in the following areas:
•

application and licensing;

•

examination; and

•

development of curriculum to meet the requirements for obtaining a license.
Questions the task force did not have time or expertise to resolve include whether a

minimum number of academic credits in legal ethics be required; whether only ABA-accredited
legal training program be accepted; and whether equivalent credentials from other states or nations
might satisfy the education requirements in whole or in part. The task force considered whether
training should require an experiential learning component. If so, the task force recommends that
any experiential learning requirement be integrated into a broader academic program, as opposed
to a separate stand-alone endeavor. This recommendation comes after considering the barrier that
high experiential learning requirements have posed to the existing Washington State Limited
License Legal Technician program, and after considering what other states have shared with the
task force about barriers that experiential learning requirements can pose for people in rural areas
who apply for certification. Finally, the task force recommends that the steering committee might
explore a separate path to certification for existing LDPs and paralegals, who may have had a head
start on education and on-the-job experience.
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D. Assessment and Evaluation of the Program
The task force recommends that the steering committee develop methods for measuring
the appropriateness, effectiveness and sustainability of the LLLP program. Program goals should
be to increase access to justice and to protect consumers of legal services. Appropriateness might
require that the authorized tasks for LLLPs directly impact access to the courts and unmet legal
needs. Appropriateness might also include whether the education requirements and regulations
enable LLLPs to perform tasks competently.
Effectiveness might be measured by competence and usage. If self-represented litigants do
not engage the services of LLLPs, of course the program fails. But other measures of effectiveness
might include reduced burden on courts from self-represented litigants, improvements in
procedural justice, improvements in litigant understanding, and improved litigant outcomes such
as reduced costs for limited legal services and increased satisfaction ultimate legal outcomes.
Finally, the program should be assessed for sustainability, which would include economic
viability for the public, for the court system, and for LLLPs.

Recommendation 7: Initiate, by administrative order, the Licensed Legal Advocate
Pilot program developed by the Innovation for Justice Program at the University of
Arizona James E. Rogers College of Law, to expand delivery of legal services to
domestic violence survivors through the creation of a new tier of legal service
provider.
In spring 2019, the Innovation for Justice Program at the University of Arizona James E.
Rogers College of Law (i4J) brought graduate students, undergraduate students and over 50
members of the community together in i4J’s Innovating Legal Services course to explore a
challenge framed as: “should Arizona create a new tier of civil legal professional, and what could
that mean for survivors of domestic abuse?” That challenge was selected to provide a communityengaged “sandbox” that would supplement the task force’s exploration of whether nonlawyers,
with specific qualifications, should be allowed to provide limited legal services. i4J partnered with
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Emerge! Center Against Domestic Abuse and collaborated with community participants including
judges, attorneys, lay legal advocates, social services providers, government representatives,
domestic violence survivors, social scientists, interested community members, and other
stakeholders.
The results of i4J’s Innovating Legal Services course are presented in a report titled Report
to the Arizona Supreme Court Task Force on Delivery of Legal Services: Designing a New Tier of
Legal Professional for Survivors of Domestic Violence and a video summarizing that report. 39
Course co-instructors Stacy Butler and Jeffrey Willis shared the course’s report and video
presentation at a task force meeting. 40 The report demonstrates that domestic violence service
providers like Emerge! serve thousands of domestic abuse survivors a year. Lay legal advocates
employed by agencies like Emerge! provide information and explain processes within the legal
system, but currently cannot provide legal advice.
The Innovating Legal Services course developed a proposal for a pilot program that would
train lay legal advocates to become Licensed Legal Advocates (LLAs), able to provide legal advice
to domestic violence survivors as they navigate Arizona’s civil legal system. The proposed pilot
removes the barrier imposed by unauthorized practice of law restrictions, giving the LLAs the
ability to handle specifically-identified legal needs of participants at Emerge! and enhancing those
participants’ access to justice. The Innovating Legal Services course report identified above
details the scope of service LLAs would be allowed to provide, as well as the training and
education requirements LLAs would be required to complete to become an LLA. The report

39

The full report and video are available under the “projects” tab of the i4J webpage,
https://law.arizona.edu/i4J.
40

Retired Pima County Superior Court Judge Karen Adam also served as a co-instructor in the
course.
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further details licensing and regulation requirements, bench, bar, and public education about LLAs,
and an evaluation process for the pilot.
The task force recommends that the Supreme Court issue an administrative order
establishing the Licensed Legal Advocate Pilot program, developed by the Innovation for Justice
Program at the University of Arizona James E. Rogers College of Law, to expand delivery of legal
services to domestic violence survivors through the creation of a new tier of legal services provider.
A draft administrative order can be found in Appendix 5 of this report.

Recommendation 8: Initiate, by administrative order, the DVLAP Legal Document
Preparer Pilot program as proposed by the Arizona Bar Foundation.
The task force recommends that the proposal offered by the Bar Foundation on behalf of
the Domestic Violence Legal Assistance Project (“DVLAP”) to create a DVLAP Legal Document
Preparer Pilot program be adopted. The purpose of the Bar Foundation’s recommendation is to
increase access to free assistance in the completion of civil legal forms for domestic violence
victims. During the pilot program DVLAP Legal Document Preparers would provide this free
assistance to domestic violence victims who are receiving services from DVLAP programs in
Arizona. The Bar Foundation created this proposed pilot after service providers within DVLAP
identified three issues: a need among domestic violence survivors for assistance with the
completion of family law and other common court forms, capacity to leverage the role of lay legal
advocates within the civil legal justice system, and challenges with applying the traditional process
to become a certified legal document preparer to legal professionals working in a social service
capacity. 41 Because of the high demand for legal aid services, access to legal assistance from one

41

The Bar Foundation gave a presentation to the task force proposing this recommendation and
reported that in conversations throughout 2014 and 2015, lay legal advocates and various
stakeholders unanimously identified cost and time as the biggest barriers to lay legal advocates
using the current process to become certified legal document preparers. Arizona Foundation for
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of Arizona’s three Legal Services Corporation funded legal aid organizations is often limited to
basic advice on how to represent oneself, coupled with document preparation help. Lay legal
advocates funded by DVLAP can provide legal information to survivors but cannot complete
forms on their behalf. Using the existing LDP program and the infrastructure of the DVLAP
program, this recommendation would create a pilot project allowing lay legal advocates employed
by DVLAP-supported nonprofit domestic violence service and shelter programs to become
DVLAP Legal Document Preparers. Under the proposed pilot, the minimum requirements for
certification as an LDP under ACJA § 7-208 would be made less restrictive for DVLAP Legal
Document Preparers (DVLAP LDPs”) participating in the pilot as follows:
•

While LDPs with a high school diploma or GED must have two years of law-related
experience, 42 a DVLAP lay legal advocate with a high school diploma or GED would be
eligible to become a DVLAP LDP after one year of supervision by an attorney in a
partnering DVLAP legal aid office.

•

While LDPs with a four-year college degree must have one year of law-related experience,
a DVLAP lay legal advocate with a four-year college degree would be eligible to become
a DVLAP LDP after six months of supervision by an attorney in a partnering DVLAP
legal aid office.

•

DVLAP LDP would pay a lower certification fee.

Legal Services and Education, Legal Advocate Preparer: Expanding the Role of Lay Legal
Advocate, p. 3 (August 2019),
https://www.azcourts.gov/Portals/74/LSTF/Meetings/08142019/4LegalAdvocatePreparerProposa
l081419LSTF.pdf?ver=2019-08-12-091436-423.
42

ACJA § 7-208(3)(b)(6) states that "law related experience" is one or a combination of the
following: under the supervision of a licensed attorney, providing services in preparation of legal
documents prior to July 1, 2003, under the supervision of a certified legal document preparer after
July 1, 2003, or as a court employee.
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•

DVLAP LDP would be qualified through the LDP certification exam process and a
separate exam measuring DVLAP LDP competency in substantive areas of law.
In exchange for this relaxed eligibility requirement, the scope of work in which a DVLAP

LDP can engage is more limited that the scope of work authorized for LDPs pursuant to ACJA §
7-208. For example, an LDP can assist a self-represented litigant in identifying and completing
legal documents at the litigant’s direction, without the supervision of an attorney, for any form
“for which the legal document preparer’s level of competence will result in the preparation of an
accurate document.” 43 Conversely, an DVLAP LDP would only be authorized to assist a selfrepresented litigant in identifying and completing civil legal forms related to a domestic violence
victim’s family law needs (separation/divorce, legal decision making and/or parenting time, child
support, guardianship, and modifications of post-decree matters), housing matters (landlord/tenant
related to health, safety and eviction matters, foreclosure, and public housing issues), and areas of
law related to stability, safety and rights (including obtaining/preserving protective orders, public
benefits, victims’ rights, and safety planning matters such as securing documents). Unlike LDPs,
an DVLAP LDP in this pilot program would have a limited certification to provide document
preparation services only for DVLAP clients and would not be allowed to charge for those services.
In another recommendation made elsewhere in this report, the task force has recommended
that LDPs be allowed to respond if directly addressed by a judge. DVLAP LDP would similarly
be able to attend court with DVLAP clients to the same extent that LDPs can attend court with
their clients. Otherwise, DVLAP LDP would be subject to the same restrictions as LDPs, such as
not giving legal advice or advocating on behalf of domestic violence victims.

43

ACJA § 7-208(J)(4)(b).
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All pilot project participants must be employed by nonprofit organizations approved by the
Arizona Bar Foundation and DVLAP, and only domestic violence victims accessing services
through DVLAP can receive assistance from DVLAP LDP. The Bar Foundation’s report, shared
with the task force, detailed the minimum requirements for becoming a DVLAP LDP and set forth
a 24-month pilot project timeline. 44 The Bar Foundation would administrator the pilot project and
verify eligibility for each pilot project participant.

All pilot project participants would be

orientated to the purpose and goals of the pilot project and addendums to the current DVLAP
funding agreements or Memorandums of Understanding would be executed with each party
acknowledging the roles and responsibilities of each participant. Throughout the duration of the
pilot project, each participant would be required to report quarterly on all activities related to the
preparation of documents, number of domestic violence victims served, supervision and training
processes, and participate in the evaluation of the pilot project, including implementation of client
and stakeholder satisfaction surveys.

Recommendation 9: Make the following changes to improve access to and quality of
the legal services provided by certified Legal Document Preparers.
The task force was charged with reviewing the LDP program and related Arizona Code of
Judicial Administration (“ACJA”) requirements and, if warranted, making recommendations for
revisions to the existing rules and code sections that would improve access to and quality of legal
services provided by legal document preparers. Since 2003, Arizona has certified LDPs to prepare
legal documents for self-represented litigants. Rule 31, Arizona Rules of Supreme Court, defines

44

Legal Advocate Preparer: Expanding the Role of Lay Legal Advocate, Design of the Legal
Advocate Preparer Pilot Project, p. 8-11 (August 2019), available at
https://www.azcourts.gov/Portals/74/LSTF/Meetings/08142019/4LegalAdvocatePreparerProposa
l081419LSTF.pdf?ver=2019-08-12-091436-423.
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the practice of law and provides an exception that defines the scope of legal practice allowed to
LDPs. 45 Section 7-208(A) defines a “legal document preparer” as “an individual or business entity
certified pursuant to [ACJA § 7-208] to prepare or provide legal documents, without the
supervision of an attorney, for an entity or a member of the public who is engaging in self
representation in any legal matter . . . .” 46 LDPs spoke to the task force and testified before a
workgroup relating their work experiences and sharing suggestions for improvement in the LDP
program. In addition, members of the task force with experience in the LDP program shared their
observations and suggestions.
After review, the task force makes the following recommendations:
A. Amend ACJA § 7-208 to allow LDPs to speak in court when addressed by a judge.
The task force learned that some judges will directly address an LDP in court, knowing
that the LDP will be assisting the litigant in completing the necessary legal documents required by
the court. LDPs of course want to be responsive to a judge, but they are also mindful of potential
disciplinary action under current rules that prohibit an LDP from assisting consumers by speaking
in court unless “ordered” by the court to do so. The task force recommends a single word change
to ACJA § 7-208(J)(5)(b) to clarify that LDPs may assist a consumer in court when “authorized”
(as opposed to “ordered”) by the court. This proposed amendment does not give an LDP the right
to attend court on behalf of a client or to advocate for a client. But, allowing an LDP to interact
with a judge who purposefully opens a dialogue with the LDP in the interests of justice should be
permitted. The proposed amendment is as follows:
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ACJA § 7-208.
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ACJA § 7-208(A).
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A legal document preparer shall not attend court with a consumer
for the purpose of assisting the consumer in the court proceeding,
unless otherwise ordered authorized by the court. 47
B. Amend ACJA § 7-208 to further define permissible and prohibited activities of LDPs.
Since 2003, LDPs have assisted self-represented litigants with the completion of legal
forms and documents. However, there is some confusion as to the scope of documents LDPs can
complete. The task force recognized that LDPs sometimes need to conduct basic legal research to
do their jobs competently, such as prepare up-to-date documents that comply with new statutes or
court rules. However, LPDs cannot give legal advice. The line between conducting legal research
to assist a self-represented litigant in the form of completing a legal document and conducting
research for purposes of giving legal advice can be blurred. A perceived lack of clarity in the
current rules governing LDPs has led to some confusion, with some LDPs hesitant to conduct any
legal research and other LDPs going so far as to draft substantive motions and briefs based on their
legal research.
The task force recommends the ACJA § 7-208 be amended to provide clarity. First, § 7208 should clarify that an LDP may conduct legal research so far as needed to understand general
legal principles required to assist a client identify and complete a competent legal form or
document. Second, the rule should also clarify that an LDP cannot perform legal research for
providing legal options or legal advice to a client. LDP’s are limited to completing forms and
documents that conform to instructions and decisions communicated by clients. Similarly, an LDP
cannot perform legal research for purposes of advocating a legal theory on behalf of a client.
Specifically, LDPs cannot engage in legal analysis, i.e., conducting legal research and then
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ACJA § 7-208(J)(5)(b).
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applying that research to the facts of the client’s case to advocate for an outcome. This means
LDPs cannot draft substantive legal motions, 48 supporting memoranda, or appellate briefs to be
filed in any court. These types of legal activities are beyond the certification and the limited scope
of practice allowed to LDPs. However, LDPs can produce motions in family court cases using the
“motions form.” The task force envisions that the recommended LLLP program might well file
substantive motions and advocate on behalf of clients within the scope of the LLLPs particular
certification(s).
The task force urges the Supreme Court to direct the Certified Legal Document Preparers
Board and the Certification and Licensing Division to work together to draft a petition to amend
ACJA § 7-208 in accordance with this recommendation. The task force also recommends that the
amendment reference specific examples of court filings that LDPs can and cannot prepare.
C. The Arizona Supreme Court should pursue a campaign of educating the bench and
members of the bar on what a legal document preparer is, what they can do, and what
they are prohibited from doing.
The task force recommends that the Supreme Court produce information sheets (referred
to as Legal Info Sheets) that can be available in paper and electronically for self-help centers in
courts, and the court websites, AZCourtHelp.org, and Azcourts.gov, about LPD services.
Presentations should be delivered at the annual judicial conference to educate the bench about
LDPs. Moreover, the State Bar should educate its membership about LDPs through presentations
at the annual bar convention, articles in e-news and the Arizona Attorney Magazine or other
appropriate forums and publications.
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There was some debate within the task force regarding what constitutes a substantive legal
motion. As stated below, the task force recommends that the Certified Legal Document Preparers
Board and the Certification and Licensing Division develop a definition accompanied by a
comment with examples for clarity.
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D. Recommend ACJA § 7-208 be amended to remove the restrictions prohibiting legal
document preparers from assisting clients who are represented by counsel.
The task force has recommended elsewhere in this report that ER 5.4 be eliminated,
removing the barrier for attorneys to partner with nonlawyers, such as LDPs. 49 Moreover, the task
force has recommended elsewhere in this report that the Supreme Court take steps to expand the
utilization of limited scope representation. Anecdotally, limited scope representation occurs most
often in family law matters, an area in which LDPs often assist clients too. An LDP might well
assist in drafting most of the documents required for a divorce, but a lawyer may be needed to
advise on discrete legal questions.
This recommendation would allow otherwise self-represented litigants to benefit from the
services of both an LDP and an attorney. Amendment to § 7-208 as recommended is not intended
to create a relationship between an LDP and attorney akin to that of a paralegal working under the
supervision of an attorney. Rather, the amendment will allow both legal services providers to work
with a client simultaneously (with transparency and disclosure) where the client continues to direct
the work of the LDP consistent with existing rules.
E. Recommend that there be increased access to training, especially online, for LDPs,
particularly for LDPs in rural areas.
Many rural communities rely on LDPs due to the small number of attorneys in their area
as compared with the number of low-income residents in those communities. The task force
recommends that the Supreme Court direct increased access to training and continuing education
courses for LDPs concerning core skills and the LDP code of conduct. The task force further
recommends that these training and education materials be developed in a way that would allow
LDPs to participate online.
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See Recommendation 1 herein.
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F. Amend the ACJA and any other rules governing the investigation of and seeking of legal
sanctions for engaging in unauthorized practice of law when the actions in question
involve a person acting in a manner that a legal document preparer would act if
certified.
The task force learned through the course of its work that persons have wrongly held
themselves out as certified LDPs to the detriment of self-represented litigants. It is difficult to
pursue these persons for engaging in the unauthorized practice of law (“UPL”) in a swift and
consistent manner. Typically, a superior court judge orders the persons to cease the UPL on threat
of sanctions. The task force recommends that UPL matters be brought before the Presiding
Disciplinary Judge (PDJ) rather than a superior court judge. This recommendation is supported by
several considerations.
First, the sections of the ACJA governing LDPs and LDP sanctions already provides
authority for cease and desist orders against persons not certified but otherwise acting in the
manner of a certified LDP. 50 The current process brings UPL claims before superior court judges
who may not be intimately familiar with the certified LDP program, its governing regulations, or
the risks to consumers from uncertified persons pretending to be LDPs. Conversely the PDJ’s
function centers on regulatory matters, specifically enforcement of ethical rules and regulations
surrounding the practice of law by attorneys and the limited practice afforded to LDPs. The PDJ
already presides over LDP Board disciplinary sanctions and is therefore familiar with ACJA 7208 and Arizona Rule of Supreme Court, Rule 31. It would be consistent with Arizona’s existing
process regulating the practice of law to have the PDJ preside over UPL matters related to persons
who pretend to be, but are not, certified LDPs. The task force also recommends that the Supreme
Court identify any rule or statutory changes necessary for assessment of a civil fine against those
persons found to be engaging in the kind of UPL discussed here.
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ACJA § 7-201(E)(6).
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The task force acknowledges that there are inherent difficulties in enforcing the limited
sanctions available to address UPL cases. But, having these matters go through the PDJ would
result in consistent application of the rules, sharing of these decisions on the PDJ’s website and
further increasing the confidence of the bench and bar in the LDP program.

Recommendation 10: Advance and encourage local courts to establish positions or
programs where nonlawyers are located within the court to provide direct personto-person legal information about court processes to self-represented litigants.
Arizona courts have initiated programs to make information about legal processes available
to self-represented litigants. Some programs reach self-represented litigants statewide, such as
self-help resources like legal information sheets and legal information videos available on
AZCourts.gov and AZCourtHelp.org. Few Arizona courts, however, offer programs that provide
direct “person to person” assistance to self-represented litigants. Two counties offer such services
in Arizona, each different from the other, but both developed based on local resources and other
practical considerations. For example, the Superior Court of Santa Cruz County employs a court
coordinator who meets with self-represented litigants by appointment to assist them in identifying
proper forms and giving them legal information about court processes. The court coordinator
discloses to all litigants that she cannot give legal advice, that she may meet with an opposing
litigant, and that litigant information is confidential. Conversely, the Maricopa County Superior
Court Providing Access to Court Services (“PACS”)/AmeriCorps navigator program uses
undergraduate students serving as AmeriCorps Navigators alongside staff in the Court’s Law
Library Resource Center (“LLRC”). Self-represented litigants can go to the LLRC to research
law, obtain forms and receive assistance in completing them, file documents in the LRRC (versus
the clerk’s office), and get assistance with finding a courtroom or other court location. The LLRC
also partners with the Arizona State University, Sandra Day O’Connor Legal Center to provide
court customers with 15 minutes of free on-site legal advice from volunteer attorneys two days per
54
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week. This program has an office in the Superior Court of Coconino County as well. The
remaining Arizona courts do not have programs where a self-represented litigant can get direct
person-to-person assistance.
Many Arizona residents live in rural communities, where significant distances separate
home and the nearest courthouse. More importantly, rural residents have fewer opportunities to
confer with lawyers or LDPs than urban and suburban residents. 51 Arizona’s rural areas, like rural
areas across the nation, are experiencing population declines and aging attorney populations.52
Therefore, the attorney population in rural areas is diminishing while the average age of lawyers
in rural areas is increasing, meaning rural residents are increasingly more likely to be selfrepresented. 53

In addition, rural courts are closing, increasing the justice gap in rural

communities. 54
Urban and suburban areas face their own challenges meeting the needs of self-represented
litigants. Burgeoning dockets can be slowed as judges attempt to accommodate the lack of legal
knowledge possessed by self-represented litigants.
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Conference of State Court Administrators Courts Need to Enhance Access to Justice in Rural
America, p. 1-3 (2018), available at
https://cosca.ncsc.org/~/media/Microsites/Files/COSCA/Policy%20Papers/Policy-Paper-1-282019.ashx.
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Id. at 2.
Id. at 3.
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Example, in 2018 the Santa Cruz County Board of Supervisors voted to close the court in
Sonoita, forcing residents to travel another 30 miles or more, no small distance to rural residents,
to Nogales for court services.
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The task force’s review of various court coordinator and court navigator programs here and
elsewhere 55 demonstrates that well-trained and appropriately supervised nonlawyers can perform
a wide array of tasks to help self-represented litigants understand and manage their cases.
Understanding the need for each jurisdiction to identify and adopt a program that is
sustainable, the task force recommends that the Supreme Court pursue means to advance
establishment of nonlawyer staff who are located within the court and who provide direct personto-person court and civil process navigation assistance to self-represented litigants in local courts.

III. Conclusion
The task force undertook the Supreme Court’s assigned tasks with great enthusiasm and
worked as diligently as possible within the limited time allotted to make significant
recommendations to “move the ball forward” in closing the civil justice gap. Some in the bar and
in the public may have grave concerns about some recommendations. Skepticism is healthy and
welcomed in debating the merits of our recommendations. When all is said and done, we are
hopeful that our system of justice in Arizona is remolded to accommodate the needs of all
Arizonans needing legal assistance without sacrificing the high ethical and performance standards
necessary to protect the public.
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See report from the Justice Lab at Georgetown Law Center, titled Nonlawyer Navigators in State
Courts: An Emerging Consensus.
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OPPOSITION STATEMENT 56
Hon. Peter B. Swann
Chief Judge, Arizona Court of Appeals, Division I
I wholeheartedly embrace the basic mission of the Task Force to make access to legal
services more affordable to all. And I concur with recommendation numbers 2-5, 7, 8, and 10 in
its report. I write separately, however, because I view recommendation number 1 as posing a
serious threat to the long-term health of the justice system, and I view recommendations number
6 and 9 as ineffective proposals that create more risk of public harm than opportunity for good.
The Report begins with a discussion of a problem whose existence cannot be disputed:
legal services are too expensive, and most citizens are priced out of the ability to secure meaningful
justice through the courts. The Report does not, however, examine the barriers to justice erected
by the court system itself: understaffing, which contributes to delay and cost, and bloated, onesize-fits-all procedural rules that are designed for the most complex cases. The recommendations
then take an odd turn: rather than examining the reasons that the system is so difficult and
expensive to navigate, the Task Force’s first recommendation is to cast aside ethical rules in an
effort to make the practice of law more profitable. Such a proposal would make Arizona unique
in the nation, and a leader in the race to the bottom of legal ethics.
I was honored to serve on the Civil Justice Reform Committee and the Restyling Task
Forces for the Civil and Family Rules. In my opinion, the rules that came from those efforts are
among the most cogent sets of procedural rules in effect in any jurisdiction. But the existing rules
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The task force discussed many of Judge Swann’s concerns (some are newly raised in his
opposition statement) and ultimately rejected them. The task force modestly supported having
court-employed navigators but lacked sufficient time to formulate a recommendation. (See
Recommendation 10.) Finally, because the minority position was received after the last task force
meeting, the task force was unable to discuss it and address specific points.
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should ensure the effective litigation of all cases, and in this regard they fail. Though the current
rules do an excellent job of implementing the “Cadillac” system of trial by jury and cutting-edge
discovery techniques, they are completely ineffective at offering a simple path to dispute resolution
for self-represented litigants, and they offer no streamlined procedures for small cases. 57 The
complexity of the system – indeed the very need for legal services in many cases – is a problem of
our own making. I respectfully submit that the Task Force should have directed its attention to
systemic reforms, and not to finding ways to direct even more resources to an already-too-resourcehungry system. If the court system is too complex for the average citizen, then we must create a
simpler and more efficient system – not new industries that will continue to consume the public’s
money.
Bad legal advice is never a bargain. And nothing in the Report suggests that allowing
nonlawyers to own law firms or otherwise practice law will increase the quality of legal services.
Yet the recommendations from which I dissent here are designed to enhance the role of nonlawyers
in the delivery of legal services at every level. The argument seems to be that “something is better
than nothing,” and because traditional legal representation is often unaffordable, a corps of new
service providers is the answer. This argument ignores the underlying reality that our system is
ill-designed to assist the very people it tries to help.
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For reasons addressed at length by the Civil Justice Reform Committee, Arizona’s system of
compulsory arbitration has proven ineffective at ensuring access to justice. The Task Force
nonetheless declined to devote time to alternative procedures that would better enable selfrepresented litigants to handle their own matters without the cost of a lawyer, LDP or LLLP.
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Recommendation 1:
Recommendation number one is to eliminate the ethical rules prohibiting nonlawyer
ownership of law practices. To be clear, this recommendation would allow anyone, including
disbarred lawyers, large corporations, and venture capitalists to have full equity stakes in law firms
while escaping any duties to the clients. No other state has adopted such a proposal. 58 And while
I take pride in Arizona’s spirit of innovation, this proposal is neither innovative nor responsible.
The proposal would surely open vistas of new sources of wealth for lawyers, but it would not
benefit the public.
The Task Force’s discussions of this proposal often questioned why the current rules
against nonlawyer equity, which have existed in every state for at least decades, exist at all. The
Report proclaims “Ethical rules have been called out as contributing to the justice gap as
demonstrated by [the Henderson Report].” Indeed, the Report relies exclusively on the Henderson
Report for this proposition. The fact that a professor has “called out” ethical rules is, to my mind,
no more persuasive than the fact that a substantial part of the population has “called out” lawyers
as greedy crooks. Both beliefs are no doubt sincere – I submit that neither is correct.
There is no empirical proof that ethical rules have created the problems with the delivery
of legal services. I find this perspective troubling, and therefore highlight a few of the reasons for
the existing rule.
The relationship between attorney and client is the most sacred of fiduciary relationships.
The duties of loyalty and confidentiality that are present in every representation are foundational
to a functioning justice system. Proponents of the recommendation will point out that they are
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Washington, D.C. and Utah have made modest efforts at exploring alternate business structures,
but the Task Force recommendation takes an absolutist approach, and expressly rejects the
approaches of these jurisdictions.
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proposing no changes to the rules governing loyalty and confidentiality. But this is at most
theoretically half-correct. As a matter of law, practice, and human nature, the fiduciary duties
owed to partners and other investors are quite real. And the interest of an investor may well be in
conflict with that of a client.
Investors owe no duty of loyalty to the clients of the lawyers in whom they invest. The
lawyers in such relationships would retain the full duty of undivided loyalty to the client, yet
assume fiduciary duties to conduct the representations to maximize profit for the nonlawyer
partner. It does not take great imagination to understand that undivided loyalty would be a
practical impossibility in such a relationship.
Because the recommendation does not include a proposal for entity regulation (opting
instead to leave the question for future study), a nonlawyer investor with interests directly adverse
to the client would generally not impute that conflict to the lawyer. Under the proposed revisions
to ER1.10, nonlawyer conflicts would be imputed only in the rare circumstance when the
nonlawyer owns the opposing party. Lawyers would then be free to represent clients despite
conflicts of interest that would rightly disqualify a law firm operating under the current rules.
Though it might be comforting to suppose that no lawyer would take advantage of such a situation,
it is not realistic.
Much of the need for legal services exists in Arizona’s smaller communities. The
recommendation contains no limits on the types of entities that could be formed, or on their size.
Under the proposal, an entity could effectively buy up a majority of the practices in these
communities, consuming brick-and-mortar law firms and leaving residents of those communities
with no real choice but to be represented by a lawyer beholden to the entity. Under the proposal,
both sides of a dispute could even be represented by lawyers beholden to the same entity.

60

307

The risks of such conflicts are not theoretical. Under the current rules, all individuals with
an ownership stake in a law firm must be lawyers. All such individuals owe the same duty of
loyalty to the client. The proposal would shatter that unified duty, and require that clients entrust
their rights, their lives, and their secrets to a lawyer who has an affirmative duty (not merely a
desire) to maximize profit – even at the expense of the client.
A glimpse of this phenomenon can be seen in the use of captive law firms by insurance
companies. Insurance defense counsel already experience an evolved form of control over
representation through aggressive cost restraints. And while few insurance defense counsel would
candidly deny those restrictions sometimes interfere with their ability to provide the best service
to their clients, they are nonetheless able to serve ethically when there is significant alignment of
interests between the insurer and the insured. In these cases, the insurer bears the financial risk of
any enforced lack of diligence. Imagine, however, that there was no alignment of interests between
the insurer and insured, and the insurer did not bear the risk of shoddy legal work. What incentive
would the insurer then have except to drive quality down?
The latter, nearly unimaginable, scenario is exactly what the recommendation entails. Any
entity could substitute itself for the insurer in the above example, control local markets, drive costs
(and quality) down, and control fees.

But apart from the rare legal malpractice judgment, the

nonlawyer would bear no practical risk if the results of its business practices were an increase in
unjust or unfavorable results. And the risk of a malpractice judgment could neatly be reduced by
requiring clients to sign retainer agreements with comprehensive arbitration clauses.
I fail to see how the public would be benefitted by a system that allows law firm owners to
run the business aspect of the practice without regard to the interests of clients or serious conflicts,
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and without meaningful economic risk or ethical regulation.

The goal of the Supreme Court

should be to promote access to justice, not merely access to for-profit services.
The Court should consider the harm that will befall the public perception of a justice
system that strips away ethical constraints on lawyers in favor of corporate profits. Public
confidence in lawyers is already low. Yet public confidence in the courts remains high, and that
confidence is the basis of the legitimacy of the justice system itself. If the Arizona Supreme Court
is perceived as placing a thumb on the scale in favor of lawyers and investors, it is difficult to see
how that public confidence will be enhanced. “Trickle down economics” might be the subject of
fair debate, but “trickle down justice” is not. There is simply no likelihood that nonlawyers will
enhance the quality of justice in Arizona, and I urge the Court not to place Arizona on the track to
be the first jurisdiction to be seduced by such an argument.
Recommendation 6:
Arizona ranks 51st in lawyers per capita in the United States, including the District of
Columbia and Puerto Rico. 59 And with so few lawyers, Arizona is still home to one of the largest
trial courts in the nation. This is important, because it undercuts the relevance of the national
economic data underlying the speculations advanced in the “watershed” Henderson paper on
which the Report places such heavy reliance. Because the relative supply and demand for legal
services in Arizona is far out of line with much of the country, the relevance of Professor
Henderson’s economic models is questionable. But if one thing is clear, it is that Arizonans are
not clamoring for more lawyers. Nor is there a public thirst for practitioners who never attended
law school and charge a “mere” $100 per hour. What the public rightfully wants is a system of
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For raw lawyer-population data, see ABA National Lawyer Population Survey, 2019,
https://www.americanbar.org/content/dam/aba/administrative/market_research/national-lawyerpopulation-by-state-2019.pdf
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justice that is itself more scalable and responsive to its diverse needs – a system it can navigate for
free.
A theme in the Task Force deliberations was a sense that because services like LegalZoom
exist, the Court should embrace them and create a new industry of nonlawyers to offer similar
services. By the same reasoning, the existence of WebMD should prompt the state to allow anyone
to take a few courses, pass a test, and prescribe medication. Both arguments are fallacious, and
any expansion of legal services provided by nonlawyers should instead be justified by a firm
conviction that the services will benefit the public without significant risk. Recommendation
number 6 does not satisfy that test.
Indeed, experienced practitioners understand that services such as LegalZoom actually
create massive risk for clients. While basic forms can be useful tools, it is dangerous in the extreme
to assume that they constitute adequate legal services. Rarely are an individual’s legal needs so
“standard” that a simple form will ensure the efficient or effective protection of legal rights. And
the use of such devices without adequate advice concerning the implications of various courses of
action can transform a simple problem into ruinous litigation. I fail to grasp how a corps of
individuals with minimal legal training and experience can expect to protect their clients’ interests.
The Task Force’s response to my question, of course, is that many legal problems are fairly
simple and do not require the full resources of a lawyer. To be sure, services are often effectively
rendered today by a paralegal operating under the supervision of a lawyer. But that supervision is
critical: in our complex justice system, every move entails great risk of unintended consequences
and it is naive to assume that a nonlawyer will be effective in providing the advice needed to guard
against such risks. A simple problem poorly managed can become a complex problem, and the
Task Force’s tacit assumption that “simple” matters can safely be left to forms is simply wrong.
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My objections to recommendation number 6 is not simply a kneejerk defense of a guild. I
recognize that nonlawyers can and do serve critical roles in assuring access to justice. To that end,
I regret that the Task Force did not include in its recommendations my proposal to create a system
of court navigators who could provide meaningful information to litigants at the courthouse. I
regret that it did not propose the creation of alternative procedural tracks for self-represented
litigants in smaller disputes. And yet I agree with its support for targeted nonprofit programs
aimed at providing services in specific case types. Programs carefully developed by each of
Arizona’s two law schools and the Arizona Bar Foundation reflect the type of careful planning and
targeted services that are likely to provide services to those in crisis who could not otherwise afford
them. By contrast, the sweeping recommendations of the Task Force to create a new class of
practitioner, the LLLP, have been the product of a few days of discussion, and the details are left
to a future steering committee.
By acknowledging that a steering committee would be needed to do the real work of
defining the LLLP tier, the Task Force highlights the extreme difficulty of turning a “new tier”
into a successful program. The Task Force worked for nine months, yet its recommendation
provides only the most skeletal description of the proposed LLLP program. Put simply, the
concept is not fully baked. In view of the large number of issues (both known and unknown) that
remain unaddressed, I suggest that the Court either reject the recommendation outright or request
further detailed study before deciding to create such a tier. It would be unwise to decide to create
the LLLP program until its precise contours can be described and debated.
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Recommendation 9:
I agree with most of the components of Recommendation number 9. I disagree, however,
with subpart (a), which would authorize LDPs to speak in court. Though the Task Force
acknowledges that LDPs are engaged in the practice of law (a prerequisite to the Court’s regulation
of LDPs), it speaks with two inconsistent voices. On the one hand, it seeks to expand the role of
LDPs by letting them address a court. On the other hand, it sets LDPs up for failure by prescribing
unworkable limitations on their ability to do legal research. I find both proposals untenable.
Legal research is a First Amendment right. Any person is free to conduct legal research,
and I cannot see how the Court can lawfully prohibit such research. But even if a prohibition were
constitutionally possible, where is the public good in such a proposal? The Court has already
created the LDP tier of practitioners, and any notion that they do not provide legal advice is folly.
Legal advice is inherent in any aspect of the practice of law, and a LDP cannot properly fill out a
form or prepare an original document without creating legal consequences.
It is essential, if we are to have such a tier in Arizona, that LDPs be empowered to provide
the best service possible to clients. An uninformed LDP is an ineffective or even dangerous LDP,
and I submit that LDPs should face no restrictions on research activities. If we cannot trust LDPs
to conduct legal research, then we should not allow them to practice law in any form. But I have
no reason to believe that LDPs would not be able to conduct legal research appropriately as long
as the services they offer do not exceed the scope authorized by the code. I would therefore delete
the restriction.
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APPENDIX
APPENDIX 1: Proposed Amended ERs (Clean and Redline) 60
ER 1.0 Terminology (Clean)
(a) – (b) No Change.
(c) "Firm" or "law firm" denotes a lawyer or lawyers in any affiliation, or any entity that
provides legal services for which it employs lawyers. Whether two or more lawyers
constitute a firm can depend on the specific facts.
(d) – (f) No Change.
(g) – (i) [Formerly (h) – (j)] No Change.
(j) “Screened” denotes the isolation of a lawyer or nonlawyer from any participation in a
matter through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer or
nonlawyer is obligated to protect under these Rules or other law.
(1) Reasonably adequate procedures include:
(i) Written notice to all affected firm personnel that a screen is in place and
the screened lawyer or nonlawyer must avoid any communication with
other firm personnel about the screened matter;
(ii) Adoption of mechanisms to deny access by the screened lawyer or
nonlawyer to firm files or other information, including information in
electronic form, relating to the screened matter;
(iii) Acknowledgment by the screened lawyer or nonlawyer of the
obligation not to communicate with any other firm personnel with respect
to the matter and to avoid any contact with any firm files or other
information, including information in electronic form, relating to the matter;
(iv) Periodic reminders of the screen to all affected firm personnel.
(v) Additional screening measures that are appropriate for the particular
matter will depend on the circumstances.
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This Appendix presents all of the ERs covered by Recommendations 1 and 2. A clean version
of each ER is followed immediately by a redline version of that ER.
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(2) Screening measures must be implemented as soon as practical after a lawyer,
nonlawyer or firm knows or reasonably should know that there is a need for
screening.
(k) – (m) [Formerly (l) – (n)] No Change.
(n) “Business transaction,” when used in reference to conflicts of interests:
(1) includes but is not limited to
(i) The sale of goods or services related to the practice of law to existing
clients of a firm’s legal practice;
(ii) A lawyer referring a client to nonlegal services performed by others
within a firm or a separate entity in which the lawyer or the lawyer’s firm
has a financial interest;
(iii) Transactions between a lawyer or a firm and a client in which a lawyer
or firm accepts nonmonetary property or an interest in the client's business
as payment of all or part of a fee.
(2) does not include
(i) Ordinary fee arrangements between client and lawyer;
(ii) Standard commercial transactions between a lawyer and a client for
products or services that the client generally markets to others and over
which the lawyer has no advantage with the client.
(o) “Personal interests,” when used in reference to conflicts of interests, include but are not
limited to:
(1) The probity of a lawyer’s own conduct, or the conduct of a nonlawyer in the
firm, in a transaction;
(2) Referring clients to a nonlawyer within a firm to provide nonlegal services; or
(3) Referring clients to an enterprise in which a firm lawyer or nonlawyer has an
undisclosed or disclosed financial interest.
(p) “Authorized to practice law in this jurisdiction” denotes a firm that employs lawyers or
nonlawyers who provide legal services as authorized by Rule 31.
(q) “Nonlawyer” denotes a person not licensed as a lawyer in this jurisdiction or who is
licensed in another jurisdiction but is not authorized by these rules to practice Arizona law.
(r) “Nonlawyer assistant” denotes a person, whether an employee or independent
contractor, who is not licensed to practice law in this jurisdiction, including but not limited
to secretaries, investigators, law student interns, and paraprofessionals. Law enforcement
personnel are not considered the nonlawyer assistants of government lawyers.
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Comment [2019 amendments]
Confirmed in Writing
[1] No Change.
Firm
[2] Similar questions can also arise with respect to lawyers in legal aid, legal services
organizations, and other entities that include nonlawyers and provide other services in
addition to legal services. Depending upon the structure of the organization, the entire
organization or different components of it may constitute a firm or firms for purposes of
these Rules. For instance, an organization that provides legal, accounting, and financial
planning services to clients is a “firm” for purposes of these Rules for which a lawyer is
responsible for assuring that reasonable measures are in place to safeguard client
confidences and avoid conflicts of interest by all employees, officers, directors, owners,
shareholders, and members of the firm regardless of whether or not the nonlawyers
participate in providing legal services. See Rules 5.1, 5.2 and 5.3.
Fraud
[3] – [5] No Change, except renumbered from comments [5] – [7].

ER 1.0 Terminology (Redline)
(a) – (b) No Change.
(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional
corporation sole proprietorship, or other association; or lawyers employed in a legal
services organization or the legal department of a corporation or other organization any
affiliation, or any entity that provides legal services for which it employs lawyers. Whether
government lawyers should be treated as a firm depends on the particular Rule involved
and the specific facts of the situation two or more lawyers constitute a firm can depend on
the specific facts.
(d) – (f) No Change.
(g) “Partner” denotes a member of a partnership, a shareholder in a law firm organized as
a professional corporation, or a member of an association authorized to practice law.
(h g) No Change other than renumbered.
(i h) No Change other than renumbered.
(j i) “No Change other than renumbered.
(k j) “Screened” denotes the isolation of a lawyer or nonlawyer from any participation in a
matter through the timely imposition of procedures within a firm that are reasonably
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adequate under the circumstances to protect information that the isolated lawyer or
nonlawyer is obligated to protect under these Rules or other law.
(1) Reasonably adequate procedures include:
(i) Written notice to all affected firm personnel that a screen is in place and the
screened lawyer or nonlawyer must avoid any communication with other firm
personnel about the screened matter;
(ii) Adoption of mechanisms to deny access by the screened lawyer or
nonlawyer to firm files or other information, including information in electronic
form, relating to the screened matter;
(iii) Acknowledgment by the screened lawyer or nonlawyer of the obligation
not to communicate with any other firm personnel with respect to the matter
and to avoid any contact with any firm files or other information, including
information in electronic form, relating to the matter
(iv) Periodic reminders of the screen to all affected firm personnel.
(v) Additional screening measures that are appropriate for the particular matter
will depend on the circumstances.
(2) Screening measures must be implemented as soon as practical after a lawyer,
nonlawyer or firm knows or reasonably should know that there is a need for
screening.
(l k) – (n m) No Change, other than renumbered.
(n) “Business transaction,” when used in reference to conflicts of interests:
(1) includes but is not limited to
(i) The sale of goods or services related to the practice of law to existing clients
of a firm’s legal practice;
(ii) A lawyer referring a client to nonlegal services performed by others within
a firm or a separate entity in which the lawyer or the lawyer’s firm has a
financial interest;
(iii) Transactions between a lawyer or a firm and a client in which a lawyer or
firm accepts nonmonetary property or an interest in the client's business as
payment of all or part of a fee.
(2) does not include
(i) Ordinary fee arrangements between client and lawyer;
(ii) Standard commercial transactions between a lawyer and a client for
products or services that the client generally markets to others and over which
the lawyer has no advantage with the client.
(o) “Personal interests,” when used in reference to conflicts of interests, include but are not
limited to:
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(1) The probity of a lawyer’s own conduct, or the conduct of a nonlawyer in the
firm, in a transaction;
(2) Referring clients to a nonlawyer within a firm to provide nonlegal services; or
(3) Referring clients to an enterprise in which a firm lawyer or nonlawyer has an
undisclosed or disclosed financial interest.
(p) “Authorized to practice law in this jurisdiction” denotes a firm that employs lawyers or
nonlawyers who provide legal services as authorized by Rule 31.
(q) “Nonlawyer” denotes a person not licensed as a lawyer in this jurisdiction or who is
licensed in another jurisdiction but is not authorized by these rules to practice Arizona law.
(r) “Nonlawyer assistant” denotes a person, whether an employee or independent
contractor, who is not licensed to practice law in this jurisdiction, including but not limited
to secretaries, investigators, law student interns, and paraprofessionals. Law enforcement
personnel are not considered the nonlawyer assistants of government lawyers.

Comment [2003 2019 amendment]
Confirmed Writing
[1] No Change.
Firm
[2] Whether two or more lawyers constitute a firm within paragraph (c) can depend on the
specific facts. For example, two practitioners who share office space and occasionally
consult or assist each other ordinarily would not be regarded as constituting a
firm. However, if they present themselves to the public in a way that suggests that they
are a firm or conduct themselves as a firm, they should be regarded as a firm for purposes
of the Rules. The terms of any formal agreement between associated lawyers are relevant
in determining whether they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is relevant in doubtful cases
to consider the underlying purpose of the Rule that is involved. A group of lawyers could
be regarded as a firm for purposes of the Rule that the same lawyer should not represent
opposing parties in litigation, while it might not be so regarded for purposes of the Rule
that information acquired by one lawyer is attributed to another.
[3] With respect to the law department of an organization, including the government, there
is ordinarily no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to
the identity of the client. For example, it may not be clear whether the law department of
a corporation represents a subsidiary or an affiliated corporation, as well as the corporation
by which the members of the department are directly employed. A similar question can
arise concerning an unincorporated association and its local affiliates.
[4 2] Similar questions can also arise with respect to lawyers in legal aid, and legal services
organizations, and other entities that include nonlawyers and provide other services in
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addition to legal services. Depending upon the structure of the organization, the entire
organization or different components of it may constitute a firm or firms for purposes of
these Rules. For instance, an organization that provides legal, accounting, and financial
planning services to clients is a “firm” for purposes of these Rules for which a lawyer is
responsible for assuring that reasonable measures are in place to safeguard client
confidences and avoid conflicts of interest by all employees, officers, directors, owners,
shareholders, and members of the firm regardless of whether or not the nonlawyers
participate in providing legal services. See Rules 5.1, 5.2, and 5.3.
Fraud
[3 5] – [5 7] No Change, other than renumbered.
Screened
[8] This definition applies to situations where screening of a personally disqualified lawyer
is permitted to remove imputation of a conflict of interest under ERs 1.10, 1.11, 1.12 or
1.18.
[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally
disqualified lawyer should acknowledge the obligation not to communicate with any of the
other lawyers in the firm with respect to the matter. Similarly, other lawyers in the firm
who are working on the matter should be informed that the screening is in place and that
they may not communicate with the personally disqualified lawyer with respect to the
matter. Additional screening measures that are appropriate for the particular matter will
depend on the circumstances. To implement, reinforce and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake such
procedures as a written undertaking by the screened lawyer to avoid any communication
with other firm personnel and any contact with any firm files or other information,
including information in electronic form, relating to the matter, written notice and
instructions to all other firm personnel forbidding any communication with the screened
lawyer relating to the matter, denial of access by the screened lawyer to firm files or other
information, including information in electronic form, relating to the matter, and periodic
reminders of the screen to the screened lawyer and all other firm personnel.
[10] In order to be effective, screening measures must be implemented as soon as practical
after a lawyer or law firm knows or reasonably should know that there is a need for
screening.
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ER 1.5 Fees (Clean)
(a) – (d) No Change.
(e) Two or more firms jointly working on a matter may divide a fee resulting from a single
billing to a client if:
(1) the basis for division of the fees and the firms among whom the fees are to be
divided are disclosed in writing to the client;
(2) the client consents to the division of fees, in a writing signed by the client;
(3) the total fee is reasonable; and
(4) the division of responsibility among firms is reasonable in light of the client's
need that the entire representation be completely and diligently completed.
Comment [2019 amendment]
Reasonableness of Fee and Expenses
[1] No Change.
Basis or Rate of Fee
[2] – [3] No Change.
Terms of Payment
[4] – [5] No Change.
Prohibited Contingent Fees
[6] No Change.
Disclosure of Refund Rights for Certain prepaid Fees
[7] No Change.
Disputes Over Fees
[8] No Change, except renumbered from comment [10].

ER 1.5 Fees (Redline)
(a) – (d) No Change.
(e) A division of s fee between lawyers who are not in the same firm may be made only
Two or more firms jointly working on a matter may divide a fee resulting from a single
billing to a client if:
(1) the division is in proportion to the services performed by each lawyer or each
lawyer receiving any portion of the fee assumes joint responsibility for the
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representation; the basis for division of the fees and the firms among whom the fees
are to be divided are disclosed in writing to the client;
(2) the client agrees consents to the division of fees, in a writing signed by the
client;, to the participation of all the lawyers involved and the division of the fees
and responsibilities between lawyers; and
(3) the total fee is reasonable; and
(4) the division of responsibility among firms is reasonable in light of the client's
need that the entire representation be completely and diligently completed.
Comment [2003 2019 amendment]
Reasonableness of Fee and Expenses
[1] No Change.
Basis or Rate of Fee
[2] – [3] No Change.
Term of Payment
[4] – [5] No Change.
Prohibited Contingent Fees
[6] No Change.
Disclosure of Refund Rights for Certain Prepaid Fees
[7] No Change.
Division of Fee
[8] A division of fee is a single billing to a client covering the fee of two or more lawyers
who are not in the same firm. A division of fee facilitates association of more than one
lawyer in a matter in which neither alone could serve the client as well, and most often is
used when the fee is contingent and the division is between a referring lawyer and a trial
specialist. Paragraph (e) permits the lawyers to divide a fee by agreement between the
participating lawyers, if the division is in proportion to the services performed by each
lawyer or all lawyer assume joint responsibility for the representation and the client agrees,
in a writing signed by the client, to the arrangement. A lawyer should only refer a matter
to a lawyer who the referring lawyer reasonably believes is competent to handle the matter
and any division of responsibility among lawyers working jointly on a matter should be
reasonable in light of the client's need that the entire representation be completely and
diligently completed. See ERs 1.1, 1.3. If the referring lawyer knows that the lawyer to
whom the matter was referred has engaged in a violation of these Rules, the referring
lawyer should take appropriate steps to protect the interests of the client. Except as
permitted by this Rule, referral fees are prohibited by ER 7.2(b).
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[9] Paragraph (e) does not prohibit or regulate division of fees to be received in the future
for work done when lawyers were previously associated in a law firm.
Dispute Over Fees
[10 8] No Change, other than renumbered.

74

321

ER 1.6 Confidentiality (Clean)
(a) – (d) No change.
(e) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client, even if the firm provides the client with only nonlegal services.
2003 Comment [amended 2019]
[1] This Rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer's representation of the client, including
representation by the firm for only nonlegal services. See ER 1.18 for the lawyer's duties
with respect to information provided to the lawyer by a prospective client, ER 1.9(c)(2) for
the lawyer's duty not to reveal information relating to the lawyer's prior representation of a
former client and ERs 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of
such information to the disadvantage of clients and former clients.
[2] - [4] No Change.
Authorized Disclosure
[5] Except to the extent that the client's instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation some situations, for example, a lawyer may
be impliedly authorized to admit a fact that cannot properly be disputed or, to make a
disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in
the course of the firm's practice, disclose to each other, and nonlawyers in the firm,
information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers.
[6] No Change.
Disclosure Adverse to Client
[7] – [20] No Change
Withdrawal
[21] No Change.
Acting Competently to Preserve Confidentiality
[22] Paragraph (e) requires a lawyer to act competently to safeguard information relating to the
representation of a client against unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are participating in the representation
of the client or who are subject to the lawyer's supervision including individuals who are providing
nonlegal services through the firm. Lawyers shall establish reasonable safeguards within firms to
assure that all information learned from or about a firm client shall remain confidential even if the
only services provided to the client are nonlegal services. See ERs 1.1, 5.1 and 5.3. The
unauthorized access to, or the inadvertent or unauthorized disclosure of, information relating to
the representation of a client does not constitute a violation of paragraph (e) if the lawyer has made
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reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the
reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are not employed, the cost of
employing additional safeguards, the difficulty of implementing the safeguards, and the extent to
which the safeguards adversely affect the lawyer's ability to represent clients (e.g., by making a
device or important piece of software excessively difficult to use). A client may require the lawyer
to implement special security measures not required by this ER or may give informed consent to
forgo security measures that would otherwise be required by this ER. Whether a lawyer may be
required to take additional steps to safeguard a client's information in order to comply with other
law, such as state and federal laws that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information, is beyond the
scope of these ERs. For a lawyer's duties when sharing information with nonlawyers outside the
lawyer's own firm, see ER 5.3, Comments [3]–[4].
[23] No Change.
Former Client
[24] No Change.

ER 1.6 Confidentiality (Redline)
(a) – (d) No change.
(e) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client, even if the firm provides the client with only nonlegal services.
2003 Comment [amended 2009 2019]
[1] This Rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer's representation of the client, including
representation by the firm for only nonlegal services. See ER 1.18 for the lawyer's duties
with respect to information provided to the lawyer by a prospective client, ER 1.9(c)(2) for
the lawyer's duty not to reveal information relating to the lawyer's prior representation of a
former client and ERs 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of
such information to the disadvantage of clients and former clients.
[2] - [4] No Change.
Authorized Disclosure
[5] Except to the extent that the client's instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation some situations, for example, a lawyer may
be impliedly authorized to admit a fact that cannot properly be disputed or, to make a
disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in
the course of the firm's practice, disclose to each other, and nonlawyers in the firm,
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information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers.
[6] No Change.
Disclosure Adverse to Client
[7] – [20] No Change
Withdrawal
[21] No Change.
Acting Competently to Preserve Confidentiality
[22] Paragraph (e) requires a lawyer to act competently to safeguard information relating to the
representation of a client against unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are participating in the representation
of the client or who are subject to the lawyer's supervision including individuals who are providing
nonlegal services through the firm. Lawyers shall establish reasonable safeguards within firms to
assure that all information learned from or about a firm client shall remain confidential even if the
only services provided to the client are nonlegal services. See ERs 1.1, 5.1 and 5.3. The
unauthorized access to, or the inadvertent or unauthorized disclosure of, information relating to
the representation of a client does not constitute a violation of paragraph (e) if the lawyer has made
reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the
reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are not employed, the cost of
employing additional safeguards, the difficulty of implementing the safeguards, and the extent to
which the safeguards adversely affect the lawyer's ability to represent clients (e.g., by making a
device or important piece of software excessively difficult to use). A client may require the lawyer
to implement special security measures not required by this ER or may give informed consent to
forgo security measures that would otherwise be required by this ER. Whether a lawyer may be
required to take additional steps to safeguard a client's information in order to comply with other
law, such as state and federal laws that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information, is beyond the
scope of these ERs. For a lawyer's duties when sharing information with nonlawyers outside the
lawyer's own firm, see ER 5.3, Comments [3]–[4].
[23] No Change.
Former Client
[24] No Change.
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ER 1.7 Conflict of Interest: Current Clients (Clean)
No change to the black letter rule.
Comment [2019 amendment]
[1] – [9] No Change.
[10] – [33] No change except renumbered from [11] – [34]

ER 1.7 Conflict of Interest: Current Clients (Redline)
No change to the black letter rule.
Comment [2003 2019 amendment]
[1] – [9] No Change.
Personal Interest Conflicts
[10] The lawyer’s own interests should not be permitted to have an adverse effect on representation
of a client. For example, if the probity of the lawyer’s own conduct in a transaction is in serious
question, it may be difficult or impossible for the lawyer to give a client detached advice. Similarly,
a lawyer may not allow related business interest to affect representation, for example, by referring
clients to an enterprise in which the lawyer has an undisclosed financial interest. See ER 1.8 for
specific Rules pertaining to a number of personal interest conflicts, including business transactions
with clients. See also ER 1.10 (personal interest conflicts under ER 1.7 ordinarily are not imputed
to other lawyers in a law firm).
[11 10] – [12 11] No Change other than renumbered.
[13 12] – [34 33] No change other than renumbered.
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ER 1.8 Conflict of Interest: Current Clients: Specific Rules (Clean)
(a) – (l) No Change.
(m) A lawyer or firm must comply with ER 1.7 if the client expects the lawyer or firm to
represent the client in a business transaction or when the lawyer's or firm’s financial interest
otherwise poses a significant risk that the representation of the client will be materially
limited by the lawyer's or firm’s financial interest in the transaction.
Comment [2019 amendment]
[1] The risk to a client is greatest when the client expects the lawyers to represent the client
in the transaction itself or when the lawyer’s financial interest otherwise poses a significant
risk that the lawyer’s representation of the client will be materially limited by the lawyer’s
financial interest I the transaction. Here the lawyer’s role requires that that lawyer must
comply, not only with requirements of paragraph (a), but also with requirements of ER 1.7.
Under that Rule, the lawyer must disclose the risks associated with the lawyers dual role
as both legal adviser and participant in the transaction, including when lawyers refer clients
for nonlegal services provided in the firm by either the lawyer or nonlawyer in the form or
refer clients through a separate entity in which the lawyer has a financial interest, such as
the risk that the lawyer will structure the transaction or give legal advice in a way that
favors the lawyer’s interests at the expense of the client. Moreover, the lawyer must obtain
the client’s informed consent. In some cases, the lawyer’s interest may be such that ER 1.7
will preclude the lawyer from seeking the client’s consent to the transaction.
[2] – [19] No Change, excepted renumbered from comments [4] to [21].

ER 1.8 Conflict of Interest: Current Clients: Specific Rules (Redline)
(a) – (l) No Change.
(m) A lawyer or firm must comply with ER 1.7 if the client expects the lawyer or firm to
represent the client in a business transaction or when the lawyer's or firm’s financial interest
otherwise poses a significant risk that the representation of the client will be materially
limited by the lawyer's or firm’s financial interest in the transaction.
Comment [2003 2019 amendment]
Business Transactions Between Client and Lawyer
[1] A lawyer’s legal skill and training, together with the relationship of trust and confidence
between lawyers and client, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction with a client, for example a loan
or sales transaction or a lawyer investment on behalf of a client. The requirements of
paragraph (a) must be met even when the transaction is not closely related to the subject
matter of the representation, as when a lawyer drafting a will for a client learns that the
client needs money for unrelated expenses and offers to make a loan to the client The Rule
applies to lawyers engaged in the sale of goods or services related to the practice of law,
for example, the sale of title insurance or investment services to existing clients of the
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lawyer’s legal practice. See ER 5.7. It also applies to lawyers purchasing property from
estates they represent. It does not apply to ordinary fee arrangements between client and
lawyer, which are governed by ER 1.5, although its requirements must be met when the
lawyer accepts an interest in the client’s business or other nonmonetary property as
payment of all or part of a fee. In addition, the Rule does not apply to standard commercial
transactions between the lawyer and the client for products or services that the client
generally markets to others, for example, banking or brokerage services, medical services,
products manufactured or distributed by the client, and utilities services. IN such
transactions, the lawyer has no advantage in dealing with the client, and the restrictions in
paragraph (a) are unnecessary and impracticable.
[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its
essential terms be communicated to the client in writing, in a manner that can be reasonably
understood. Paragraph (a)(2) requires that the client also be advised, in writing, of the
desirability of seeking advice of independent legal counsel. It also requires that the client
be given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that the
lawyer obtain the client’s informed consent, in a writing signed by the client, both to the
essential terms of the transaction and to the lawyer’s role. When necessary, the lawyer
should discuss both the materials risks of the proposed transaction, including any risk
presented by the lawyer’s involvement, and the existence of reasonably available
alternatives and should explain why the advice of independent legal counsel is desirable.
See ER 1.0(e) (definition of informed consent).
[3 1] The risk to a client is greatest when the client expects the lawyers to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses a
significant risk that the lawyer’s representation of the client will be materially limited by
the lawyer’s financial interest in the transaction. Here the lawyer’s role requires that the
lawyer must comply, not only with requirements of paragraph (a), but also with
requirements of ER 1.7. Under that Rule, the lawyer must disclose the risks associated with
the lawyers dual role as both legal adviser and participant in the transaction, including
when lawyers refer clients for nonlegal services provided in the firm by either the lawyer
or nonlawyer in the firm or refer clients through a separate entity in which the lawyer has
a financial interest, such as the risk that the lawyer will structure the transaction or give
legal advice in a way that favors the lawyer’s interests at the expense of the client.
Moreover, the lawyer must obtain the client’s informed consent. In some cases, the
lawyer’s interest may be such that ER 1.7 will preclude the lawyer from seeking the client’s
consent to the transaction.
[4 2] – [21 19] No Change, other than renumbered.
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ER 1.10 Imputation of Conflicts of Interest: General Rule (Clean)
(a) While lawyers and nonlawyers are associated in a firm, none of them shall knowingly
represent a client on legal or nonlegal matters when any one of them practicing alone would
be prohibited from doing so by ERs 1.7 or 1.9, unless the prohibition is based on a personal
interest of the prohibited lawyer or nonlawyer and does not present a significant risk of
materially limiting the representation of the client by the remaining lawyers and
nonlawyers in the firm.
(b) – (e) [No change.]
(f) If a lawyer or nonlawyer in a firm owns all or part of an opposing party, the personal
disqualification of the lawyer or nonlawyer is imputed to all others in the firm.
(g) If a nonlawyer is personally disqualified, the nonlawyer may be screened and the
nonlawyer’s personal disqualification is not imputed to the rest of the firm unless the
nonlawyer is an owner, shareholder, partner, officer or director of the firm.
(h) If a lawyer is personally disqualified from representing a client due to events or conduct
in which the person engaged before the person became licensed as a lawyer, the lawyer
may be screened, and the lawyer’s personal disqualification is not imputed to the rest of
the firm unless the lawyer is an owner, shareholder, partner, officer or director of the firm.
Comment [2019 amendment]
[1] – [7] No change, except renumbered from current [5] – [11].

ER 1.10 Imputation of Conflicts of Interest: General Rule (Redline)
(a) While lawyers and nonlawyers are associated in a firm, none of them shall knowingly
represent a client on legal or nonlegal matters when any one of them practicing alone would
be prohibited from doing so by ERs 1.7 or 1.9, unless the prohibition is based on a personal
interest of the prohibited lawyer or nonlawyer and does not present a significant risk of
materially limiting the representation of the client by the remaining lawyers and
nonlawyers in the firm.
(b) – (e) No change.
(f) If a lawyer or nonlawyer in a firm owns all or part of an opposing party, the personal
disqualification of the lawyer or nonlawyer is imputed to all others in the firm.
(g) If a nonlawyer is personally disqualified pursuant to paragraph (a),, the nonlawyer may
be screened and the nonlawyer’s personal disqualification is not imputed to the rest of the
firm unless the nonlawyer is an owner, shareholder, partner, officer or director of the firm.
(h) If a lawyer is personally disqualified from representing a client due to events or conduct
in which the person engaged before the person became licensed as a lawyer, the lawyer
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may be screened, and the lawyer’s personal disqualification is not imputed to the rest of
the firm unless the lawyer is an owner, shareholder, partner, officer or director of the firm.
Comment [2003 and 2016 2019 amendment]
Definition of Firm
[1] For purposes of the Rules of Professional Conduct, the term ‘firm’ denotes lawyers in
a law partnership, professional corporation, sole proprietorship or other association; or
lawyers employed in a legal services organization of the legal department of a corporation
or other organization. See ER 1.0(c). Whether two or more lawyers constitute a firm within
this definition can depend on the specific facts. See ER 1.0 Comments [2] – [4].
Principles of Imputed Disqualification
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle
of loyalty to the client as it applies to lawyers who practice in a law firm. Such situations
can be considered from the premise that a firm of lawyers is essentially one lawyer for
purposes of the rules governing loyalty to the client, or from the premise that each lawyer
is vicariously bound by the obligation of loyalty owed by each lawyer with whom the
lawyer is associated. Paragraph (a) operates only among the lawyers currently associated
in a firm. When a lawyer moves from one firm to another, the situation is governed by ERs
1.9(b) and 1.10(b).
[3] The rule in paragraph (a) does not prohibit representation where neither questions of
client loyalty nor protection of confidential information are presented. Where one lawyer
a firm could not effectively represent a given client because of strong political beliefs, for
example, but that lawyer will do no work on the case and the personal beliefs of the lawyer
will not materially limit the representation by others in the firm, the firm should not be
disqualified. On the other hand, for example, if an opposing party in a case were owned by
a lawyer in the law firm, and others in the firm are reasonably likely to be materially limited
in pursuing the matter because of loyalty to that lawyer, the personal disqualification of the
lawyer would be imputed to all others in the firm. A disqualification arising under ER 1.8(l)
from a family or cohabitating relationship is persona and ordinarily is not imputed to other
lawyers with whom the lawyers are associated.
[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm
where the person prohibited from involvement in a matter is a nonlawyer, such as a
paralegal or legal secretary. Nor does paragraph (a) prohibit representation if the lawyer is
prohibited from acting because of events before the person became a lawyer, for example,
work that a person did while a law student. Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid communication to others in
the firm of confidential information that both the nonlawyers and firm have a legal duty to
protect. See ERs 1.0(k) and 5.3.
[5 1] – [11 7] No change, other than renumbered.
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ER 1.17 Sale of Law Practice or Firm (Clean)
(a) A firm may sell or purchase a law practice, or a practice area of a firm, including good
will, if the seller gives written notice to each of the seller's clients regarding:
(1) the proposed sale, including the identity of the purchaser;
(2) the client's right to retain other counsel or to take possession of the file; and
(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object within
ninety (90) days of receipt of the notice.
(b) If a client cannot be given notice, the representation of that client may be transferred to
the purchaser only upon entry of an order so authorizing by a court having jurisdiction. The
seller may disclose to the court in camera information relating to the representation only to
the extent necessary to obtain an order authorizing the transfer of a file.
(c) A sale may not be financed by increases in fees charged the clients of the
practice. Existing arrangements between the seller and the client as to fees and the scope
of the work must be honored by the purchaser.
(d) Before providing a purchaser access to detailed information relating to the
representation, including client files, the seller must provide the written notice to a client
as described above.
(e) Lawyers participating in the sale of a law practice or a practice area must exercise
competence in identifying a purchaser qualified to assume the practice and the purchaser's
obligation to undertake the representation competently; avoid disqualifying conflicts, and
secure the client's informed consent for those conflicts that can be agreed to and the
obligation to protect information relating to the representation.
(f) If approval of the substitution of the purchasing lawyer for a selling firm is required by
the rules of any tribunal in which a matter is pending, such approval must be obtained
before the matter can be included in the sale.
(g) This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.
[Note: All Comments to existing ER 1.17 were deleted.]

ER 1.17 Sale of Law Practice or Firm (Redline)
(a) A lawyer or a law firm may sell or purchase a law practice, or an area of law practice a
practice area of a firm, including good will, if the following conditions are satisfied seller
gives written notice to each of the seller's clients regarding:
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(a) The seller ceases to engage the private practice of law, or in the area of practice that has
been sold, in the geographic area(s) in which the practice has been conducted;
(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law
firms;
(c) The seller gives written notice to each of the seller's clients regarding;
(1) the proposed sale, including the identity of the purchaser;
(2) the client's right to retain other counsel or to take possession of the file; and
(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object within
ninety (90) days of receipt of the notice.
(b) If a client cannot be given notice, the representation of that client may be transferred to
the purchaser only upon entry of an order so authorizing by a court having jurisdiction. The
seller may disclose to the court in camera information relating to the representation only to
the extent necessary to obtain an order authorizing the transfer of a file.
(d) The fees charged clients shall not be increased by reason of the sale.
(c) A sale may not be financed by increases in fees charged the clients of the
practice. Existing arrangements between the seller and the client as to fees and the scope
of the work must be honored by the purchaser.
(d) Before providing a purchaser access to detailed information relating to the
representation, including client files, the seller must provide the written notice to a client
as described above.
(e) Lawyers participating in the sale of a law practice or a practice area must exercise
competence in identifying a purchaser qualified to assume the practice and the purchaser's
obligation to undertake the representation competently; avoid disqualifying conflicts, and
secure the client's informed consent for those conflicts that can be agreed to and the
obligation to protect information relating to the representation.
(f) If approval of the substitution of the purchasing lawyer for a selling firm is required by
the rules of any tribunal in which a matter is pending, such approval must be obtained
before the matter can be included in the sale.
(g) This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.
Comment [2003 rule]
[All comments to ER 1.17 were deleted]
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ER 5.1 Responsibilities of Lawyers Who Have Ownership Interests or are Managers or
Supervisors (Clean)
(a) A lawyer who has an ownership interest in a firm, and a lawyer who individually or
together with other lawyers possesses comparable managerial authority in a firm, shall
make reasonable efforts to ensure that the firm has in effect internal policies and procedures
giving reasonable assurance that all lawyers and nonlawyers in the firm conform to these,
(1) Internal policies and procedures include, but are not limited to, those designed
to detect and resolve conflicts of interest, maintaining confidentiality, identifying
dates by which actions must be taken in pending matters, account for client funds
and property and ensure that inexperienced lawyers are properly supervised.
(2) Other measures may be required depending on the firm's structure and the nature
of its practice.
(b) A lawyer having supervisory authority over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct. The
degree of supervision required is that which is reasonable under the circumstances, taking
into account factors such as the experience of the persons who is being supervised and the
amount of work involved. Whether a lawyer has supervisory authority may vary given the
circumstances.
(c) A lawyer shall be personally responsible for another lawyer's violation of the Rules of
Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer has an ownership interest in or has comparable managerial authority
in the firm in which the other lawyer practices, or has supervisory authority over
the other lawyer, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.
(i) Appropriate remedial action by an owner or managing lawyer depends
on the immediacy of that lawyer's involvement and the seriousness of the
misconduct.
(ii) A supervisor must intervene to prevent avoidable consequences of
misconduct if the supervisor knows that the misconduct occurred.

ER 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers Lawyers Who
Have Ownership Interests or are Managers or Supervisors (Redline)
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possess comparable managerial authority in a firm, shall make reasonable efforts to ensure
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that the firm has in effect measures giving reasonable assurance that all lawyers in the firm
conform to the Rules of Professional Conduct.
(a) A lawyer who has an ownership interest in a firm, and a lawyer who individually or
together with other lawyers possesses comparable managerial authority in a firm, shall
make reasonable efforts to ensure that the firm has in effect internal policies and procedures
giving reasonable assurance that all lawyers and nonlawyers in the firm conform to these,
(1) Internal policies and procedures include, but are not limited to, those designed
to detect and resolve conflicts of interest, maintaining confidentiality, identifying
dates by which actions must be taken in pending matters, account for client funds
and property and ensure that inexperienced lawyers are properly supervised.
(2) Other measures may be required depending on the firm's structure and the nature
of its practice.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct. The
degree of supervision required is that which is reasonable under the circumstances, taking
into account factors such as the experience of the person who is being supervised and the
amount of work supervised. Whether a lawyer has supervisory authority may vary given
the circumstances.
(c) A lawyer shall be personally responsible for another lawyer's violation of the Rules of
Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer is a partner has an ownership interest in or has comparable
managerial authority in the firm in which the other lawyer practices, or has direct
supervisory authority over the other lawyer, and knows of the conduct at a time
when its consequences can be avoided or mitigated but fails to take reasonable
remedial action.
(i) Appropriate remedial action by an owner or managing lawyer depends
on the immediacy of that lawyer's involvement and the seriousness of the
misconduct.
(ii) A supervisor must intervene to prevent avoidable consequences of
misconduct if the supervisor knows that the misconduct occurred.
Comment [2003 amendment]
[Note: All Comments to existing ER 5.1 were deleted.]
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ER 5.3. Responsibilities Regarding Nonlawyers (Clean)
(a) A lawyer who in a firm shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that the conduct of nonlawyers, including those who
have equity interests in the firm, is compatible with the professional obligations of the
lawyer. Reasonable measures include but are not limited to adopting and enforcing policies
and procedures designed:
(1) to prevent nonlawyers in a firm from directing, controlling or materially limiting
the lawyer’s independent professional judgment on behalf of clients or materially
influencing which clients a lawyer does or does not represent; and.
(2) to ensure that nonlawyers comport themselves in accordance with the lawyer’s
ethical obligations, including, but not limited to, avoiding conflicts of interest and
maintaining the confidentiality of all firm client information.
(b) A lawyer having supervisory authority over a nonlawyer within or outside a firm shall
make reasonable efforts to ensure that the nonlawyer’s conduct is compatible with the
professional obligations of the lawyer.
(1) Reasonable efforts include providing to nonlawyers appropriate instruction and
supervision concerning the ethical aspects of their employment or retention,
particularly regarding the obligation not to disclose information relating to the
representation of the client.
(2) Measures employed in supervising nonlawyers should take into account that
they may not have legal training and are not subject to professional discipline.
(3) When retaining or directing a nonlawyer outside the firm, a lawyer should
communicate directions appropriate under the circumstances to give reasonable
assurance that the nonlawyer's conduct is compatible with the professional
obligations of the lawyer.
(4) Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer.
(c) A lawyer shall be responsible for conduct of a nonlawyer that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer has managerial authority in the firm and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take reasonable
remedial action.
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(d) When a firm includes nonlawyers who have an equity interest or managerial authority
in the form, any lawyer practicing therein shall ensure that a lawyer has been identified as
responsible for establishing policies and procedures within the firm to assure nonlawyer
compliance with these rules.
[Note: All Comments to existing ER 5.3 were deleted.]

ER 5.3. Responsibilities Regarding Nonlawyers Assistants (Redline)
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possess
comparable managerial authority in a law firm shall reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that the person’s is compatible
with the professional obligations of the lawyer;.
(a b) a lawyer having direct supervisory authority over the nonlawyer A lawyer in a firm
shall make reasonable efforts to ensure that the person’s conduct firm has in effect
measures giving reasonable assurance that the conduct of nonlawyers, including those who
have equity interests in the firm, is compatible with the professional obligations of the
lawyer.; and Reasonable measures include, but are not limited to, adopting and enforcing
policies and procedures designed:
(1) to prevent nonlawyers in a firm from directing, controlling or materially limiting
the lawyer’s independent professional judgment on behalf of clients or materially
influencing which clients a lawyer does or does not represent; and.
(2) to ensure that nonlawyers comport themselves in accordance with the lawyer’s
ethical obligations, including, but not limited to, avoiding conflicts of interest and
maintaining the confidentiality of all firm client information.
(b) A lawyer having supervisory authority over a nonlawyer within or outside a firm shall
make reasonable efforts to ensure that the nonlawyer’s conduct is compatible with the
professional obligations of the lawyer.
(1) Reasonable efforts include providing to nonlawyers appropriate instruction and
supervision concerning the ethical aspects of their employment or retention,
particularly regarding the obligation not to disclose information relating to the
representation of the client.
(2) Measures employed in supervising nonlawyers should take into account that
they may not have legal training and are not subject to professional discipline.
(3) When retaining or directing a nonlawyer outside the firm, a lawyer should
communicate directions appropriate under the circumstances to give reasonable
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assurance that the nonlawyer's conduct is compatible with the professional
obligations of the lawyer.
(4) Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer.
(c) a A lawyer shall be responsible for conduct of such a person a nonlawyer that would be
a violation of the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the firm in
which the person is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.
(d) When a firm includes nonlawyers who have an equity interest or managerial authority
in the firm, any lawyer practicing therein shall ensure that a lawyer has been identified as
responsible for establishing policies and procedures within the firm to assure nonlawyer
compliance with these rules.
Comment [2003 amendment]
[Note: All Comments to existing ER 5.3 were deleted.]
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ER 5.4 Professional Independence of a Lawyer (Clean)
[Note: The entirety of this rule was deleted.]

ER 5.4 Professional Independence of a Lawyer (Redline)
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for
the payment of money, over a reasonable period of time after the lawyer’s death, to the
lawyer’s estate or to one or more specified persons;
(2) a lawyer who purchases the practice of a deceased, disabled, or dis appeared lawyer
may, pursuant to the provisions of ER 1.17, pay to the estate or to other representative of
that lawyer the agreed-upon purchase price:
(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement
plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and
(4) a lawyer may share court-awarded legal fees or fees otherwise received and permissible
under these rules with a nonprofit organization that employed, retained or recommended
employment of the lawyer in the matter.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer’s professional judgment in
rendering such legal services.
(d) A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for profit, if:
(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the
estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during
administration;
(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar
responsibility in any form of association other than a corporation; or
(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.
Comment [2003 amendment]
[1] The provisions of this Rule express traditional limitations on the sharing of fees. These
limitations are to protect the lawyer’s professional independence of judgment. Where
someone other than the client pays the lawyer’s fee or salary, or recommends employment
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of the lawyer, that arrangement does not modify the lawyer’s obligation to the client. As
stated in paragraph (c), such arrangements should not interfere with the lawyer’s
professional judgment.
[2] This Rule also expresses traditional limitations on permitting a third party to direct or
regulate the lawyer’s professional judgment in rendering legal services to another. See also
ER 1.8(f) (lawyer may accept compensation from a third party as long as there is no
interference with the lawyer’s independent professional judgment and the client gives
informed consent).
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ER 5.7 Responsibilities Regarding Law-Related Service (Clean)
[Note: The entirety of this rule was deleted.]

ER 5.7. Responsibilities Regarding Law-Related Services (Redline)
(a) A lawyer may provide, to clients and to others, law-related services, as defined in paragraph
(b), either:
(1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal
services to clients; or
(2) by a separate entity which is controlled by the lawyer individually or with others.
Where the law-related services are provided by the lawyer in circumstances that are not
distinct from the lawyer's provision of legal services to clients, the lawyer shall be subject
to the provisions of the Rules of Professional Conduct in the course of providing such
services. In circumstances in which law-related services are provided by a separate entity
controlled by the lawyer individually or with others, the lawyer shall not be subject to the
Rules of Professional Conduct, in the course of providing such services, only if the lawyer
takes reasonable measures to assure that a person obtaining the law-related services knows
that the services of the separate entity are not legal services and that the protections of the
client-lawyer relationship do not apply.
(b) The term law-related services denotes services that might reasonably be performed in
conjunction with and in substance are related to the provision of legal services, and that are not
prohibited as unauthorized practice of law when provided by a nonlawyer.
Comment [2003 rule]
[1] When a lawyer performs law-related services or controls an organization that does so, there
exists the potential for ethical problems. Principal among these is the possibility that the person
for whom the law-related services are performed fails to understand that the services may not carry
with them the protections normally afforded as part of the client-lawyer relationship. The recipient
of the law-related services may expect, for example, that the protection of client confidences,
prohibitions against representation of persons with conflict interests, and obligations of a lawyer
to maintain professional independence apply to the provision of law-related services when that
may not be the case.
[2] ER 5.7 applies to the provision of law-related services by a lawyer even when the lawyer does
not provide any legal services to the person for whom the law-related services are performed. The
Rule identifies the circumstances in which all of the Rules of Professional Conduct apply to the
provision of law-related services. Even when those circumstances do not exist, however, the
conduct of a lawyer involved in the provision of law-related services is subject to those Rules that
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apply generally to lawyer conduct, regardless of whether the conduct involves the provision of
legal services. See, e.g., ER 8.4.
[3] When law-related services are provided by a lawyer under circumstances that are not distinct
from the lawyer's provision of legal services to clients, the lawyer in providing the law-related
services must adhere to the requirements of the Rules of Professional Conduct as provided in
paragraph (a)(1).
[4] Law-related services also may be provided through an entity that is distinct from that through
which the lawyer provides legal services. If the lawyer individually or with others has control of
such an entity's operations, the Rule requires the lawyer to take reasonable measures to assure that
each person using the services of the entity knows that the services provided by the entity are not
legal services and that the Rules of Professional Conduct that relate to the client-lawyer
relationship do not apply. A lawyer's control of an entity extends to the ability to direct its
operation. Whether a lawyer has such control will depend upon the circumstances of the particular
case.
[5] When a client-lawyer relationship exists with a person who is referred by a lawyer to a separate
law-related service entity controlled by the lawyer, individually or with others, the lawyer must
comply with ER 1.8(a).
[6] In taking the reasonable measures referred to in paragraph (a) to assure that a person using lawrelated services understands the practical effect or significance of the inapplicability of the Rules
of Professional Conduct, the lawyer should communicate to the person receiving the law-related
services, in a manner sufficient to assure that the person understands the significance of the fact,
that the relationship of the person to the business entity will not be a client-lawyer relationship.
The communication should be made before entering into an agreement for provision of or
providing law-related services, and preferably should be in writing.
[7] The burden is upon the lawyer to show that the lawyer has taken reasonable measures under
the circumstances to communicate the desired understanding. For instance, a sophisticated user of
law-related services, such as a publicly held corporation, may require a lesser explanation than
someone unaccustomed to making distinctions between legal services and law-related services,
such as an individual seeking tax advice from a lawyer-accountant or investigative services in
connection with a lawsuit.
[8] Regardless of the sophistication of potential recipients of law-related services, a lawyer should
take special care to keep separate the provision of law-related and legal services in order to
minimize the risk that the recipient will assume that the law-related services are legal services. The
risk of such confusion is especially acute when the lawyer renders both types of services with
respect to the same matter. Under some circumstances the legal and law-related services may be
so closely entwined that they cannot be distinguished from each other, and the requirement of
disclosure and consultation imposed by paragraph (a) of the Rule cannot be met. In such a case a
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lawyer will be responsible for assuring that both the lawyer's conduct and, to the extent required
by ER 5.3, that of nonlawyer employees in the distinct entity which the lawyer controls complies
in all respects with the Rules of Professional Conduct.
[9] A broad range of economic and other interests of clients may be served by lawyers engaging
in the delivery of law- related services. Examples of law-related services include providing title
insurance, financial planning, accounting, trust services, real estate counseling, legislative
lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent,
medical or environmental consulting.
[10] When a lawyer is obliged to accord the recipients of such services the protections of those
Rules that apply to the client-lawyer relationship, the lawyer must take special care to heed the
proscriptions of the Rules addressing conflict of interest (ERs 1.7 through 1.11, especially ERs
1.7(a)(2) and 1.8(a), (b) and (f)), and to scrupulously adhere to the requirements of ER 1.6 relating
to disclosure of confidential information. The promotion of the law-related services must also in
all respects comply with ERs 7.1 through 7.3, dealing with advertising and solicitation. In that
regard, lawyers should take special care to identify the obligations that may be imposed as a result
of a jurisdiction's decisional law.
[11] When the full protections of all of the Rules of Professional Conduct do not apply to the
provision of law-related services, principles of law external to the Rules, for example, the law of
principal and agent, govern the legal duties owed to those receiving the services. Those other legal
principles may establish a different degree of protection for the recipient with respect to
confidentiality of information, conflicts of interest and permissible business relationships with
clients. See also ER 8. 4.
[12] Variations in language of this Rule from ABA Model Rule 5.7 as adopted in 2002 are
not intended to imply a difference in substance.
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ER 7.1. Communications Concerning a Lawyer's Services (Clean)
A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's
services.
(a) A communication is false or misleading if it contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement considered as a whole not materially
misleading.
(b) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of
law, unless the lawyer complies with Arizona Supreme Court Rule 44 requirements.
(c) Any communication made pursuant to this Rule shall include the name and contact information
for at least one lawyer or law firm responsible for its content.
[1] Misleading truthful statements are prohibited by this Rule. A truthful statement is misleading
if it omits a fact necessary to make the lawyer's communication considered as a whole not
materially misleading. A truthful statement is misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer's
services for which there is no reasonable factual foundation. A truthful statement also is
misleading if presented in a way that creates a substantial likelihood that a reasonable person would
believe the lawyer’s communication requires that person to take further action when, in fact, no
action is required.
[2] A communication that truthfully reports a lawyer's achievements on behalf of clients or former
clients may be misleading if presented so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for other clients in similar matters without
reference to the specific factual and legal circumstances of each client's case. Similarly, an
unsubstantiated comparison of the lawyer's services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a reasonable person to
conclude that the comparison can be substantiated. The inclusion of a clear and conspicuous
disclaimer or qualifying language may preclude a finding that a statement is likely to create
unjustified expectations or otherwise mislead the public.
[3] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation. ER 8.4(c). See also ER 8.4(e) for the prohibition against stating or
implying an ability to influence improperly a government agency or official or to achieve results
by means that violate the Rules of Professional Conduct or other law.
Firm Names
[4] Firm names, letterhead and professional designations are communications concerning a
lawyer’s services. A firm may be designated by the names of all or some of its current members,
by the names of deceased members where there has been a succession in the firm’s identity or by
a trade name if it is not false or misleading. A firm name cannot include the name of a lawyer who
is disbarred or on disability inactive status because to continue to use a disbarred lawyer’s name
is misleading. A lawyer or law firm may be designated by a distinctive website address, social
media username or comparable professional designation that is not misleading. A law firm name
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or designation is misleading if it implies a connection with a government agency, with a deceased
lawyer who was not a former member of the firm, with a lawyer not associated with the firm or a
predecessor firm, with a nonlawyer or with a public or charitable legal services organization. If a
firm uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an
express statement explaining that it is not a public legal aid organization may be required to avoid
a misleading implication.
[5] A law firm with offices in more than one jurisdiction may use the same name or other
professional designation in each jurisdiction. Lawyers may not imply or hold themselves out as
practicing together in one firm when they are not a firm, as defined in Rule 1.0(c), because to do
so would be false and misleading. It is misleading to use the name of a lawyer holding a public
office in the name of a law firm, or in communications on the law firm’s behalf, during any
substantial period in which the lawyer is not actively and regularly practicing with the firm.
[6] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer
“concentrates in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields
based on the lawyer’s experience, specialized training or education, but such communications are
subject to the “false and misleading” standard applied in this Rule to communications concerning
a lawyer’s services.
Certified Specialists
[7] The Patent and Trademark Office has a long-established policy of designating lawyers
practicing before the Office. The designation of Admiralty practice also has a long historical
tradition associated with maritime commerce and the federal courts. A lawyer’s communications
about these practice areas are not prohibited by this Rule.
[8] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if
such certification is granted by an organization approved by an appropriate authority of a state, the
District of Columbia or a United States Territory or accredited by the American Bar Association
or another organization, such as a state supreme court or a state bar association, that has been
approved by the authority of the state, the District of Columbia or a United States Territory to
accredit organizations that certify lawyers as specialists. Certification signifies that an objective
entity has recognized an advanced degree of knowledge and experience in the specialty area greater
than is suggested by general licensure to practice law. Certifying organizations may be expected
to apply standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition
as a specialist is meaningful and reliable. To ensure that consumers can obtain access to useful
information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.
Required Contact Information
[9] This Rule requires that any communication about a lawyer or law firm’s services include the
name of, and contact information for, the lawyer or law firm. Contact information includes a
website address, a telephone number, an email address or a physical office location.
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ER 7.1 Communications Concerning a Lawyer's Services (Redline)
A lawyer shall not make or knowingly permit to be made on the lawyer's behalf a false or
misleading communication about the lawyer or the lawyer's services.
(a) A communication is false or misleading if it contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement considered as a whole not materially
misleading.
(b) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of
law, unless the lawyer complies with Arizona Supreme Court Rule 44 requirements.
(c) Any communication made pursuant to this Rule shall include the name and contact information
for at least one lawyer or law firm responsible for its content.
Comment [2003 Rule 2019 amendment]
[1] This Rule governs all communications about a lawyer's services, including advertising
permitted by ER 7.2. Whatever means are used to make known a lawyer's services, statements
about them must be truthful. A clear and conspicuous disclaimer or qualifying language may
preclude a finding that a statement is false or misleading.
[2 1] Misleading Ttruthful statements that are misleading are also prohibited by this Rule. A
truthful statement is misleading if it omits a fact necessary to make the lawyer's communication
considered as a whole not materially misleading. A truthful statement is also misleading if there
is a substantial likelihood that it will lead a reasonable person to formulate a specific conclusion
about the lawyer or the lawyer's services for which there is no reasonable factual foundation. A
truthful statement also is misleading if presented in a way that creates a substantial likelihood that
a reasonable person would believe the lawyer’s communication requires that person to take further
action when, in fact, no action is required.
[3 2] Promising or guaranteeing a particular outcome or result is misleading. A communication
that truthfully reports a lawyer's achievements on behalf of clients or former clients may be
misleading if presented so as to lead a reasonable person to form an unjustified expectation that
the same results could be obtained for other clients in similar matters without reference to the
specific factual and legal circumstances of each client's case. Similarly, an unsubstantiated
comparison of the lawyer's services or fees with the services or fees of other lawyers may be
misleading if presented with such specificity as would lead a reasonable person to conclude that
the comparison can be substantiated. The inclusion of a clear and conspicuous disclaimer or
qualifying language may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead the public.
[4 3] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation. ER 8.4(c). See also ER 8.4(e) for the prohibition against stating or
implying an ability to influence improperly a government agency or official or to achieve results
by means that violate the Rules of Professional Conduct or other law.
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Firm Names
[4] Firm names, letterhead and professional designations are communications concerning a
lawyer’s services. A firm may be designated by the names of all or some of its current members,
by the names of deceased members where there has been a succession in the firm’s identity or by
a trade name if it is not false or misleading. A firm name cannot include the name of a lawyer who
is disbarred or on disability inactive status because to continue to use a disbarred lawyer’s name
is misleading. A lawyer or law firm may be designated by a distinctive website address, social
media username or comparable professional designation that is not misleading. A law firm name
or designation is misleading if it implies a connection with a government agency, with a deceased
lawyer who was not a former member of the firm, with a lawyer not associated with the firm or a
predecessor firm, with a nonlawyer or with a public or charitable legal services organization. If a
firm uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an
express statement explaining that it is not a public legal aid organization may be required to avoid
a misleading implication.
[5] A law firm with offices in more than one jurisdiction may use the same name or other
professional designation in each jurisdiction. Lawyers may not imply or hold themselves out as
practicing together in one firm when they are not a firm, as defined in Rule 1.0(c), because to do
so would be false and misleading. It is misleading to use the name of a lawyer holding a public
office in the name of a law firm, or in communications on the law firm’s behalf, during any
substantial period in which the lawyer is not actively and regularly practicing with the firm.
Whether a communication about a lawyer or legal services is false or misleading is based upon the
perception of a reasonable person.
[6] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer
“concentrates in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields
based on the lawyer’s experience, specialized training or education, but such communications are
subject to the “false and misleading” standard applied in this Rule to communications concerning
a lawyer’s services. See comment to ER 5.5(b)(2) regarding advertisements and communications
by non-members. A non-member lawyer’s failure to inform prospective clients that the lawyer is
not licensed to practice law by the Supreme Court of Arizona or has limited his or her practice to
federal or tribal legal matters may be misleading.
Certified Specialists
[7] The Patent and Trademark Office has a long-established policy of designating lawyers
practicing before the Office. The designation of Admiralty practice also has a long historical
tradition associated with maritime commerce and the federal courts. A lawyer’s communications
about these practice areas are not prohibited by this Rule.
[8] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if
such certification is granted by an organization approved by an appropriate authority of a state, the
District of Columbia or a U.S. Territory or accredited by the American Bar Association or another
organization, such as a state supreme court or a state bar association, that has been approved by
the authority of the state, the District of Columbia or a U.S. Territory to accredit organizations that
certify lawyers as specialists. Certification signifies that an objective entity has recognized an
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advanced degree of knowledge and experience in the specialty area greater than is suggested by
general licensure to practice law. Certifying organizations may be expected to apply standards of
experience, knowledge and proficiency to ensure that a lawyer’s recognition as a specialist is
meaningful and reliable. To ensure that consumers can obtain access to useful information about
an organization granting certification, the name of the certifying organization must be included in
any communication regarding the certification.
Required Contact Information
[9] This Rule requires that any communication about a lawyer or law firm’s services include the
name of, and contact information for, the lawyer or law firm. Contact information includes a
website address, a telephone number, an email address or a physical office location.
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ER 7.2 [RESERVED] (Clean)

ER 7.2 [RESERVED] Advertising Communications Concerning a Lawyer’s Services:
Specific Rules (Redline)
(a) Subject to the requirements of ERs 7.1 and 7.3, a lawyer may advertise services through written,
recorded or electronic communication, including public media.
(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services
except that a lawyer may:
(1) pay the reasonable costs of advertisements or communications permitted by this Rule:
(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer
referral service, which may include, in addition to any membership fee, a fee calculated as
a percentage of legal fees earned by the lawyer to whom the service or organization has
referred a matter, provided that any such percentage fee shall not exceed ten percent, and
shall be used only to help defray the reasonable operating expenses of the service or
organization and to fund public service activities, including the delivery of pro bono legal
services. The fees paid by a client referred by such service shall not exceed the total charges
that the client would have paid had no such service been involved. A qualified lawyer
referral service is a lawyer referral service that has been approved by an appropriate
regulatory authority; and
(3) pay for a law practice in accordance with ER 1.17.
(c) Any communication made pursuant to this Rule shall include the name and contact information
for at least one lawyer or law firm responsible for its content.
(d) Every advertisement (including advertisement by written solicitation) that contains information
about the lawyer's fees shall be subject to the following requirements:
(1) advertisements and written solicitations indicating that the charging of a fee is
contingent on outcome or that the fee will be a percentage of the recovery shall disclose
(A) that the client will be liable for expenses regardless of outcome unless the repayment
of such is contingent upon the outcome of the matter and (B) whether the percentage fee
will be computed before expenses are deducted from the recovery;
(2) range of fees or hourly rates for services may be communicated provided that the client
is informed in writing at the commencement of any client-lawyer relationship that the total
fee within the range which will be charged or the total hours to be devoted will vary
depending upon that particular matter to be handled for each client and the client is entitled
without obligation to an estimate of the fee within the range likely to be charged;
(3) fixed fees for specific routine legal services, the description of which would not be
misunderstood or be deceptive, may be communicated provided that the client is informed
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in writing at the commencement of any client-lawyer relationship that the quoted fee will
be available only to clients whose matters fall within the services described and that the
client is entitled without obligation to a specific estimate of the fee likely to be charged;
(4) a lawyer who advertises a specific fee, range of fees or hourly rate for a particular
service shall honor the advertised fee, or range of fees, for at least ninety (90) days unless
the advertisement specifies a shorter period; provided, for advertisements in the yellow
pages of telephone directories or other media not published more frequently than annually,
the advertised fee or range of fees shall be honored for no less than one year following
publication.
(e) Advertisements on the electronic media may contain the same information as permitted in
advertisements in the print media. If a law firm advertises on electronic media and a person appears
purporting to be a lawyer, such person shall in fact be a lawyer employed full-time at the
advertising law firm. If a law firm advertises a particular legal service on electronic media, and a
lawyer appears as the person purporting to render the service, the lawyer appearing shall be the
lawyer who will actually perform the service advertised unless the advertisement discloses that the
service may be performed by other lawyers in the firm.
(f) Communications required by paragraphs (c) and (d) shall be clear and conspicuous. To be “clear
and conspicuous” a communication must be of such size, color, contrast, location, duration,
cadence, and audibility that an ordinary person can readily notice, read, hear, and understand it.
Comment [2003 rule]
[1] To assist the public in learning about and obtaining legal services, lawyers should be allowed
to make known their services not only through reputation but also through organized information
campaigns in the form of advertising. Advertising involves an active quest for clients, contrary to
the tradition that a lawyer should not seek clientele. However, the public's need to know about
legal services can be fulfilled in part through advertising. This need is particularly acute in the case
of persons of moderate means who have not made extensive use of legal services. The interest in
expanding public information about legal services ought to prevail over considerations of tradition.
Nevertheless, advertising by lawyers entails the risk of practices that are misleading or
overreaching.
[2] This ER permits public dissemination of information concerning a lawyer's name or firm name,
address, email address, website, and telephone number; the kinds of services the lawyer will
undertake; the basis on which the lawyer's fees are determined, including prices for specific
services and payment and credit arrangements; a lawyer's foreign language ability; names of
references and, with their consent, names of clients regularly represented; and other information
that might invite the attention of those seeking legal assistance.
[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective
judgment. Some jurisdictions have had extensive prohibitions against television and other forms
of advertising, against advertising going beyond specified facts about a lawyer, or against
“undignified” advertising. Television, the Internet, and other forms of electronic communication
are now among the most powerful media for getting information to the public, particularly persons
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of low and moderate income; prohibiting television, Internet, and other forms of electronic
advertising, therefore, would impede the flow of information about legal services to many sectors
of the public. Limiting the information that may be advertised has a similar effect and assumes
that the bar can accurately forecast the kind of information that the public would regard as
relevant. But see ER 7.3(a) for the prohibition against a solicitation through a real-time electronic
exchange initiated by the lawyer.
[4] Neither this Rule nor ER 7.3 prohibits communications authorized by law, such as notice to
members of a class action litigation.
[5] Except as permitted under paragraphs (b)(1)–(b)(3), lawyers are not permitted to pay others for
recommending the lawyer's services or channeling professional work in a manner that violates ER
7.3. A communication contains a recommendation if it endorses or vouches for a lawyer's
credentials, abilities, competence, character, or other professional qualities. Directory listings,
group advertisements, and online referral services that list lawyers by practice area do not
constitute impermissible “recommendations.”
[3] Paragraph (b)(1), however, allows a lawyer to pay for advertising and communications
permitted by this ER, including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations, sponsorship
fees, Internet-based advertisements, and group advertising. A lawyer may compensate employees,
agents and vendors who are engaged to provide marketing or client-development services, such as
publicists, public-relations personnel, business-development staff and website designers.
Moreover, a lawyer may pay others for generating client leads, such as Internet-based client leads,
as long as the lead generator is consistent with ERs 1.5(e) (division of fees) and 5.4 (professional
independence of the lawyer), and the lead generator's communications are consistent with ER 7.1
(communications concerning a lawyer's services). To comply with ER 7.1, a lawyer must not pay
a lead generator that states, implies, or creates a reasonable impression that it is recommending the
lawyer, is making the referral without payment from the lawyer, or has analyzed a person's legal
problems when determining which lawyer should receive the referral. Giving or receiving a de
minimis gift that is not a quid pro quo for referring a particular client is permissible. See also ER
5.3 (duties of lawyers and law firms with respect to the conduct of nonlawyers); ER 8.4 (duty to
avoid violating the ERs through the actions of another).
[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar
delivery system that assists people who seek to secure legal representation. Published and
electronic group advertising and directories are not lawyer referral services, but participation in
such listings is governed by ERs 7.1 and 7.4. A lawyer referral service, on the other hand, is any
organization in which a person or entity receives requests for lawyer services, and allocates such
requests to a particular lawyer or lawyers or that holds itself out to the public as a lawyer referral
service. Such referral services are understood by the public to be consumer-oriented organizations
that provide unbiased referrals to lawyers with appropriate experience in the subject matter of the
representation and afford other client protections, such as complaint procedures or malpractice
insurance requirements. Consequently, this ER only permits a lawyer to pay the usual charges of
a not-for-profit or qualified lawyer referral service. A qualified lawyer referral service is one that
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is approved by an appropriate regulatory authority, such as the State Bar of Arizona, as affording
adequate protections for the public.
[7] The reasonable operating expenses of a legal service plan or lawyer referral service include
payment of the actual expenses of operating, conducting, promoting and developing the service,
including expenditures for capital purposes for the service, as determined on a reasonable
accounting basis and with provision for reasonable reserves. Public service activities of a legal
service plan or lawyer referral service include the following: (a) furnishing or providing funding
for legal services to persons and entities financially unable to pay for all or part of such services;
(b) developing and implementing programs to educate members of the public with respect to the
law, the judicial system, the legal profession, or the need, manner of obtaining, and availability of
legal services; and (c) creating and administering programs to improve the administration of justice
or aid in relations between the Bar and the public.
[8] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a
lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. See ER 5.3. Legal service plans and lawyer
referral services may communicate with the public, but such communication must be in conformity
with these ERs. Thus, advertising must not be false or misleading, as would be the case if the
communications of a group advertising program or a group legal services plan would mislead the
public to think that it was a lawyer referral service sponsored by a state agency or bar association.
Nor could the lawyer allow in-person, telephonic, or real-time contacts that would violate ER 7.3.
[9] Paragraph (f) requires communications under paragraphs (c) and (d) to be clear and
conspicuous. In addition to the requirements of paragraph (f), a statement may not contradict or be
inconsistent with any other information with which it is presented. If a statement modifies,
explains, or clarifies other information with which it is presented, it must be presented in proximity
to the information it modifies, in a manner that is readily noticeable, readable, and understandable,
and it must not be obscured in any manner.
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ER 7.3. Solicitation of Clients (Clean)
(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or firm
that is directed to a specific person the lawyer knows or reasonably should know needs legal
services in a particular matter and that offers to provide, or reasonably can be understood as
offering to provide, legal services for that matter.
(b) A lawyer shall not solicit professional employment by live person-to-person contact when a
significant motive for the lawyer's doing so is the lawyer's or firm’s pecuniary gain, unless the
contact is with a:
(1) lawyer;
(2) person who has a family, close personal, or prior business or professional relationship with
the lawyer or firm; or
(3) person who routinely uses for business purposes the type of legal services offered by the
lawyer.
(c) A lawyer shall not solicit professional employment or knowingly permit solicitation on the
lawyer's behalf even when not otherwise prohibited by paragraph (b), if:
(1) the target of the solicitation has made known to the lawyer a desire not to be solicited by
the lawyer; or
(2) the solicitation involves coercion, duress or harassment; or
(d) This Rule does not prohibit communications authorized by law or ordered by a court or other
tribunal.
(e) Notwithstanding the prohibitions in this Rule, a lawyer may participate with a prepaid or group
legal service plan operated by an organization not owned or directed by the lawyer that uses live
person-to-person contact to solicit memberships or subscriptions for the plan from persons who
are not known to need legal services in a particular matter covered by the plan.
Comment
[1] A lawyer's communication is not a solicitation if it is directed to the general public, such as
through a billboard, an Internet banner advertisement, a website or a television commercial, or if
it is in response to a request for information or is automatically generated in response to electronic
searches.
[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and other realtime visual or auditory person-to-person communications, where the person is subject to a direct
personal encounter without time for reflection. Such person-to-person contact does not include
chat rooms, text messages, or other written communications that recipients may easily disregard.
A potential for overreaching exists when a lawyer seeking pecuniary gain solicits a person known
to be in need of legal services. This form of contact subjects a person to the private importuning
of the trained advocate in a direct interpersonal encounter. The person, who may already feel
overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult
fully to evaluate all available alternatives with reasoned judgment and appropriate self-interest in
the face of the lawyer's presence and insistence upon an immediate response. The situation is
fraught with the possibility of under influence, intimidation, and overreaching.
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[3] The potential for overreaching inherent in live person-to-person contact justifies its prohibition,
since lawyers have alternative means of conveying necessary information to those who may be in
need of legal services. In particular, communications can be mailed or transmitted by email or
other electronic means that do not violate other laws. Those forms of communications make it
possible for the public to be informed about the need for legal services, and about the qualifications
of available lawyers and law firms, without subjecting the public to live person-to-person
persuasion that may overwhelm the person's judgment.
[4] The contents of advertisements and communications permitted under ER 7.2 can be
permanently recorded so that they cannot be disputed. This potential for informal review is itself
likely to help guard against statements and claims that might constitute false and misleading
communications, in violation of ER 7.1. The contents of live person-to-person contact can be
disputed and may not be subject to third-party scrutiny. Consequently, they are much more likely
to approach (and occasionally cross) the dividing line between accurate representations and those
that are false and misleading.
[5] There is far less likelihood that a lawyer would engage in overreaching against a former client
or a person with whom the lawyer has a close personal, family, business or professional
relationship, or in situations in which the lawyer is motivated by considerations other than the
lawyer's pecuniary gain. Nor is there a serious potential for overreaching when the person
contacted is a lawyer or is known to routinely use the type of legal services involved for business
purposes. Examples include persons who routinely hire outside counsel to represent the entity;
entrepreneurs who regularly engage business, employment law or intellectual property lawyers;
small business proprietors who routinely hire lawyers for lease or contract issues; and other people
who routinely retain lawyers for business transactions or formations. Paragraph (b) is not intended
to prohibit a lawyer from participating in constitutionally protected activities of public or charitable
legal-service organizations or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to their members
or beneficiaries.
[6] A solicitation that contains false or misleading information within the meaning of ER 7.1, that
involves coercion, duress or harassment within the meaning of ER 7.3(c)(2), or that involves
contact with someone who has made known to the lawyer a desire not to be solicited by the lawyer
within the meaning of ER 7.3(c)(1) is prohibited. Live, person-to-person contact of individuals
who may be especially vulnerable to coercion or duress ordinarily is not appropriate, including,
for example, the elderly, disabled, or those whose first language is not English.
[7] This Rule does not prohibit a lawyer from contacting representatives of organizations or groups
that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities of the availability of
and details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to
offer. This form of communication is not directed to people who are seeking legal services for
themselves. Rather, it is usually addressed to an individual acting in a fiduciary capacity seeking
a supplier of legal services for others who may, if they choose, become prospective clients of the
lawyer.
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[8] Communications authorized by law or ordered by a court or tribunal include a notice to
potential members of a class in class action litigation.

ER 7.3 Solicitation of Clients (Clean)
(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or firm
that is directed to a specific person the lawyer knows or reasonably should know needs legal
services in a particular matter and that offers to provide, or reasonably can be understood as
offering to provide, legal services for that matter.
(a b) A lawyer shall not solicit professional employment by live person-to-person in-person, live
telephone or real-time electronic contact solicit professional employment from the person
contacted or employ or compensate another to do so when a significant motive for the lawyer's
doing so is the lawyer's or firm’s pecuniary gain, unless the person contacted contact is with a:
(1) is a lawyer; or
(2) person who has a family, close personal, or prior business or professional relationship
with the lawyer or firm; or
(3) person who routinely uses for business purposes the type of legal services offered by
the lawyer.
(b c) A lawyer shall not solicit professional employment or knowingly permit solicitation on the
lawyer's behalf from the person contacted by written, recorded or electronic communication or by
in-person, telephone or real-time electronic contact even when not otherwise prohibited by
paragraph (ab), if:
(1) the target of the solicitation has made known to the lawyer a desire not to be solicited
by the lawyer; or
(2) the solicitation involves coercion, duress or harassment; or
(3) the solicitation relates to a personal injury or wrongful death and is made within thirty
(30) days of such occurrence.
(d) This Rule does not prohibit communications authorized by law or ordered by a court or other
tribunal.
(c) Every written, recorded or electronic communication from a lawyer soliciting professional
employment from anyone known or believed likely to be in need of legal services for a particular
matter shall include the words "Advertising Material" in twice the font size of the body of the
communication on the outside envelope, if any, and at the beginning and ending of any recorded
or electronic communication, unless the recipient of the communication is a person specified in
paragraphs (a)(1) or (a)(2).
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(1) At the time of dissemination of such written communication, a written copy shall be
forwarded to the State Bar of Arizona at its Phoenix office.
(2) Written communications mailed to prospective clients shall be sent only by regular U.S.
mail, not by registered mail or other forms of restricted delivery.
(3) If a contract for representation is mailed with the written communication, the contract shall
be marked "sample" in red ink and shall contain the words "do not sign" on the client signature
line.
(4) The lawyer initiating the communication shall bear the burden of proof regarding the
truthfulness of all facts contained in the communication, and shall, upon request of the State
Bar or the recipient of the communication, disclose how the identity and specific legal need of
the potential recipient were discovered.
(d e) Notwithstanding the prohibitions in paragraph (a)this Rule, a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by the lawyer
that uses in live person-to-person or telephone contact to solicit memberships or subscriptions for
the plan from persons who are not known to need legal services in a particular matter covered by
the plan.
2003 Comment [2009 2019 amendment]
[1] A solicitation is a targeted communication initiated by the lawyer that is directed to a specific
person and that offers to provide, or can reasonably be understood as offering to provide, legal
services. In contrast, a A lawyer's communication typically does is not constitute a solicitation if
it is directed to the general public, such as through a billboard, an Internet banner advertisement,
a website or a television commercial, or if it is in response to a request for information or is
automatically generated in response to Internet electronic searches. See ER 8.4 (duty to avoid
violating the ERs through the actions of another).
[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and other realtime visual or auditory person-to-person communications, where the person is subject to a direct
personal encounter without time for reflection. Such person-to-person contact does not include
chat rooms, text messages, or other written communications that recipients may easily disregard.
There is a A potential for abuse overreaching exists when a lawyer seeking pecuniary gain solicits
solicitation a person involves direct in-person, live telephone or real-time electronic contact by a
lawyer with someone known to be in need of legal services. This These forms of contact subjects a
person to the private importuning of the trained advocate in a direct interpersonal encounter. The
person, who may already feel overwhelmed by the circumstances giving rise to the need for legal
services, may find it difficult fully to evaluate all available alternatives with reasoned judgment
and appropriate self-interest in the face of the lawyer's presence and insistence upon an immediate
response being retained immediately. The situation is fraught with the possibility of undue
influence, intimidation, and overreaching.
[3] The This potential for abuse overreaching inherent in direct in-person, live person-to-person
contact telephone or real-time electronic solicitation justifies its prohibition, particularly since
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lawyers have alternative means of conveying necessary information to those who may be in need
of legal services. In particular, communications can be mailed or transmitted by email or other
electronic means that do not involve real-time contact and do not violate other laws governing
solicitations. Those forms of communications and solicitations make it possible for the public to
be informed about the need for legal services, and about the qualifications of available lawyers
and law firms, without subjecting the public to direct in live person-to-person, telephone or realtime electronic persuasion that may overwhelm the person's judgment.
[4] The use of general advertising and written, recorded or electronic communications to transmit
information from lawyer to the public, rather than direct in-person, live telephone or real-time
electronic contact, will help to assure that the information flows cleanly as well as freely. The
contents of advertisements and communications permitted under ER 7.2 can be permanently
recorded so that they cannot be disputed and may be shared with others who know the lawyer.
This potential for informal review is itself likely to help guard against statements and claims that
might constitute false and misleading communications, in violation of ER 7.1. The contents of
direct in-live person-to-person, live telephone or real-time electronic contact can be disputed and
may not be subject to third-party scrutiny. Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between accurate representations and those that are false
and misleading.
[5] There is far less likelihood that a lawyer would engage in abusive practices overreaching
against a former client or a person with whom the lawyer has a close personal, or family, business
or professional relationship, or in situations in which the lawyer is motivated by considerations
other than the lawyer's pecuniary gain. Nor is there a serious potential for abuse overreaching when
the person contacted is a lawyer or is known to routinely use the type of legal services involved
for business purposes. Examples include persons who routinely hire outside counsel to represent
the entity; entrepreneurs who regularly engage business, employment law or intellectual property
lawyers; small business proprietors who routinely hire lawyers for lease or contract issues; and
other people who routinely retain lawyers for business transactions or formations. Consequently,
the general prohibition in ER 7.3(a) and the requirements of ER 7.3(c) are not applicable in those
situations. Also, p Paragraph (ab) is not intended to prohibit a lawyer from participating in
constitutionally protected activities of public or charitable legal-service organizations or bona fide
political, social, civic, fraternal, employee or trade organizations whose purposes include
providing or recommending legal services to its their members or beneficiaries.
[6] But even permitted forms of solicitation can be abused. Thus, any A solicitation which that
contains false or misleading information which is false or misleading within the meaning of ER
7.1, which that involves coercion, duress or harassment within the meaning of ER 7.3(b c)(2), or
which that involves contact with someone who has made known to the lawyer a desire not to be
solicited by the lawyer within the meaning of ER 7.3(b c)(1) is prohibited. Moreover, if after
sending a letter or other communication to a person as permitted by paragraph (c), the lawyer
receives no response, any further effort to communicate with the person may violate the provisions
of ER 7.3(b). Live, person-to-person contact of individuals who may be especially vulnerable to
coercion or duress ordinarily is not appropriate, including, for example, the elderly, disabled, or
those whose first language is not English.
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[7] This ER Rule is does not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if they choose, become
prospective clients of the lawyer. Under these circumstances, the activity which the lawyer
undertakes in communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising permitted under
ER 7.2.
[8] The requirement in ER 7.3(c) that certain communications be marked "Advertising Material"
does not apply to communications sent in response to requests of potential clients or their
spokespersons or sponsors. General announcements by lawyers, including changes in personnel
or office location, do not constitute communications soliciting professional employment from a
client known to be in need of legal services within the meaning of this Rule.
[9] Lawyers may comply with the requirement of paragraph (c)(1) by submitting (a) a copy of
every written, recorded or electronic communication soliciting professional employment from a
prospective client known or believed likely to be in need of legal services for a particular matter,
or (b) a single copy of any identical communication published or sent to more than one person and
a list of the names and mailing or e-mail addresses or fax numbers of the intended recipients and
the dates identical solicitations were published or sent. Lawyers may comply with the requirement
of paragraph (c)(1) by submitting the required communications and information to the State Bar
on a monthly basis.
[10] The State Bar may dispose of the submissions received pursuant to paragraph (c)(1) after one
year following receipt.
[11] Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses
personal contact to solicit members for its group or prepaid legal service plan, provided that the
personal contact is not undertaken by any lawyer who would be a provider of legal services through
the plan. The organization must not be owned by or directed (whether as manager or otherwise)
by any lawyer or law firm that participates in the plan. For example, paragraph (d) would not
permit a lawyer to create an organization controlled directly or indirectly by the lawyer and use
the organization for the in-person or telephone solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these
organizations also must not be directed to a person known to need legal services in a particular
matter, but is to be designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal service plan must reasonably assure
that the plan sponsors are in compliance with ERs 7.1, 7.2 and 7.3(b). See ER 8.4(a).
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ER 7.4 [RESERVED] (Clean)

ER 7.4. [RESERVED] Communication of Fields of Practice (Redline)
(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields
of law. A lawyer shall not state or imply that the lawyer is a specialist except as follows:
(1) a lawyer admitted to engage in patent practice before the United States Patent and Trademark
Office may use the designation "patent attorney" or a substantially similar designation;
(2) a lawyer engaged in admiralty practice may use the designation "admiralty," "proctor in
admiralty" or a substantially similar designation; and (3) a lawyer certified by the Arizona Board
of Legal Specialization or by a national entity that has standards for certification substantially the
same as those established by the board may state the area or areas of specialization in which the
lawyer is certified. Prior to stating that the lawyer is a specialist certified by a national entity, the
entity must be recognized by the board as having standards for certification substantially the
same as those established by the board. If the national entity has not been recognized by the
board, it may make application for recognition by completing an application form provided by
the board.
(b) Communications to the Arizona Board of Legal Specialization and its Advisory Commissions
relating to an applicant's qualifications for specialization certification shall be absolutely
privileged, and no civil action predicated thereon may be instituted or maintained against any
evaluator, staff or witness who communicates with or before the Board or its Advisory
Commissions. Members of the Board of Legal Specialization, its Advisory Commission, and
others involved in the specialization certification process shall be immune from suit for any
conduct in the course of their official duties.
Comment
[1] This Rule permits a lawyer to indicate areas of practice in communications about the lawyer's
services; for example, in a telephone directory or other advertising. If a lawyer practices only in
certain fields, or will not accept matters except in such fields, the lawyer is permitted so to
indicate. However, stating that the lawyer is a "specialist" in a particular field is not
permitted. These terms have acquired a secondary meaning implying formal recognition as a
specialist. Hence, use of these terms may be misleading unless the lawyer is certified or recognized
in accordance with procedures in the state where the lawyer is licensed to practice.
[2] Recognition of specialization in patent matters is a matter of long-established policy of the
Patent and Trademark Office. Designation of admiralty practice has a long historical tradition
associated with maritime commerce and the federal courts.
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ER 7.5 [RESERVED] (Clean)

ER 7.5. [RESERVED] Firm Names and Letterheads (Redline)
(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates
ER 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection
with a government agency or with a public or charitable legal services organization and is not
otherwise in violation of Rule 7.1.
(b) A law firm with offices in more than one jurisdiction may use the same name or other
professional designation in each jurisdiction, but identification of the lawyers in an office of the
firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction
where the office is located.
(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial period in which the lawyer is not actively
and regularly practicing with the firm.
(d) Lawyers may state or imply that they practice in a partnership or other organization only when
that is the fact.
COMMENT TO 2003 AND 2012 AMENDMENTS
[1] [2012 Amendment] A firm may be designated by the names of all or some of its members, by
the names of deceased or retired members where there has been a continuing succession in the
firm's identity, or by a trade name such as the “ABC Legal Clinic.” A lawyer or law firm may also
be designated by a distinctive website address or comparable professional designation that
complies with ER 7.1.
[2] [2003 Amendment] With regard to paragraph (d), lawyers sharing office facilities, but who are
not in fact associated with each other in a law firm, may not denominate themselves as, for
example, “Smith and Jones,” for that title suggests that they are practicing law together in a firm.
[3] [2003 Amendment] “Of counsel” designation may be used to state or imply a relationship
between lawyers only if the relationship is close, personal, continuous, and regular.
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APPENDIX 2: Draft Administrative Order and Forms Re: Limited Scope
Representation
IN THE SUPREME COURT OF THE STATE OF ARIZONA
____________________________________

In the Matter of:

)
)
LIMITED SCOPE REPRESENTATION
)
(DELIVERY OF UNBUNDLED LEGAL )
SERVICES)
)
)
____________________________________)

Administrative Order
No. 2019 - ________

Low-income individuals and increasing numbers of unrepresented litigants cannot afford
the costs of full-service legal representation. Limited scope representation, or unbundled legal
services, describes a legal service delivery method whereby an attorney assists a client with
specific elements of the matter, as opposed to handling the case from beginning to end.
Although self-represented litigants may avail themselves of online court forms and selfhelp materials, without advice and counsel from an attorney, those litigants may come to court
uninformed, unprepared, or simply overwhelmed. Others may be unable to afford the cost of legal
representation for every aspect of their case. These situations impede access to justice. Limited
scope representation provides unrepresented litigants an option for effective representation they
may more easily afford.
Unbundling of legal services is authorized and does not violate the Arizona Rules of
Professional Conduct as long as the attorney’s representation is reasonable under the
circumstances. (Arizona Ethics Rule 1.2 governs limited scope representation).
Approved limited scope representation forms are commonly used in civil and family law
matters, (Rule 5.3 of the Rules of Civil Procedure and Rule 9 of the Family Law Rules of
Procedure). The delivery of Legal Services Task Force recommended that a general notice of
limited scope representation and notice of completion of limited scope representation be developed
for any area of law that may not already offer a form. See Appendix A to this Order for Notice of
Limited Scope Representation and Notice of Completion of Limited Scope Representation.
Therefore, pursuant to Article VI, Section 3, of the Arizona Constitution,
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IT IS ORDERED, that to the extent not inconsistent with the Rules of this Court, an
attorney may enter a limited appearance when representing a client.
IT IS ORDERED, that in accordance with Rule 1.2 of the Arizona Rules of Professional
Conduct, an attorney may enter a limited appearance in a court proceeding including, but not
limited to, discovery, motions practice, or hearings.
IT IS ORDERED, that an attorney’s appearance may be limited by date, time period,
activity, or subject matter, when specifically stated in a Notice of Limited Appearance filed and
served prior to or simultaneous with the proceeding(s) for which the attorney appears.
IT IS ORDERED, that the attorney’s limited appearance terminates when that attorney files
a Notice of Completion of Limited Scope Representation, which must be served on each of the
parties, including the limited appearance attorney’s own client.
IT IS ORDERED, that (1) service on an attorney who has entered a limited appearance is
required only for matters within the scope of the representation as stated in the notice; (2) any such
service also must be made on the party; and (3) service on the attorney for matters outside the
scope of the limited appearance does not extend the scope of the attorney’s representation.
IT IS ORDERED, that this Administrative Order shall take effect on the date of this Order.

Dated this _______ day of ______________________, 2019.

____________________________________
ROBERT BRUTINEL
Chief Justice
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FOR CLERK’S USE ONLY

IN
IN THE MATTER OF:

(Plaintiff/Petitioner)

ARIZONA SUPERIOR COURT
COUNTY
CASE NO.:

NOTICE OF
LIMITED SCOPE
REPRESENTATION

(Defendant/Respondent)
THE CLERK OF THE COURT will please note that I am entering an appearance limited to
(select one and specify):
date:
______________________________________________________________________________________________________________.

time period:
___________________________________________________________________.
activity:
______________________________________________________________________.
subject matter:
__________________________________________________________________.
My appearance will terminate upon my filing a Notice of Completion.
My client and I agree that my appearance is limited and does not extend beyond what is specified
above without mutual and informed consent and unless a new Notice of Limited Scope
Representation is filed.
Notices and documents concerning my limited scope representation must be served on me and
my client. All notices and documents regarding matters outside the scope of my representation
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must be served only on my client and any other counsel who has entered an appearance on my
client’s behalf.
I hereby certify that the foregoing information is true and correct to the best of my knowledge
and belief and that on the _________ day of ____________________, 20____, I served a copy
of this Notice of Limited Scope Representation on all parties or their counsel and on my client by
hand, first-class mail, or electronically by agreement of the parties, court rule or court order.

Signature

Street address

Print name and Bar number

City, state, zip code

Phone number

Email address

Date
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FOR CLERK’S USE ONLY

IN
IN THE MATTER OF:

(Plaintiff/Petitioner)

ARIZONA SUPERIOR COURT
COUNTY
CASE NO.:
NOTICE OF
COMPLETION OF
LIMITED SCOPE
REPRESENTATION

(Defendant/Respondent)
THE CLERK OF THE COURT will please note that as of the ____ day of _______________,
20___, I completed the (select one):
date:
______________________________________________________________________________________________________________

time period:
___________________________________________________________________
activity:
______________________________________________________________________
subject matter:
__________________________________________________________________
specified in my Notice of Limited Scope Representation. The filing of this Notice of Completion
terminates my appearance without necessity of leave of court. I informed my client that my
appearance was temporary and will terminate upon the filing of this Notice of Completion.
Any subsequent notices or documents pertaining to this case must now be served on my client
and any other counsel who has entered an appearance on my client’s behalf.
I hereby certify that the foregoing information is true and correct to the best of my knowledge
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and belief and that on the _________ day of ____________________, 20____, I served a copy
of this Notice of Completion of Limited Scope Representation on all parties or their counsel and
on my client by hand, first-class mail, or electronically by agreement of the parties, court rule or
court order.

Signature

Street address

Print name and Bar number

City, state, zip code

Phone number

Email address

Date
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APPENDIX 3: Rule 38(d), Arizona Rules of Supreme Court
Proposed Rule 38(d), Arizona Rules of Supreme Court (Clean)
(d) Clinical Law Professors, Law Students, and Law Graduates
1. Purpose. This purpose of this rule is to provide law students and recent law school graduates
with supervised instruction and training in the practice of law for a limited time, and to facilitate
volunteer opportunities for those individuals in pro bono contexts.
2. Definitions.
A. “Law school” means a law school either provisionally or fully accredited by the American
Bar Association.
B. “Certified limited practice student” is a law student of an accredited law school who holds a
currently effective Arizona Supreme Court Certification as a certified limited practice student.
C. “Certified limited practice graduate” is a law graduate of an accredited law school who holds
a currently effective Arizona Supreme Court Certification as a certified limited practice
graduate.
D. “Clinical Law Professor” is a faculty member teaching a clinical law program at a law school
in Arizona either provisionally or fully accredited by the American Bar Association.
E. “Dean” means the dean, the academic associate dean, or the dean’s designee of the accredited
law school where the law student is enrolled or the law graduate was enrolled on graduation.
F. “Period of supervision” means the dates for which the supervising attorney has declared, on
the application for certification or recertification, that he or she will be responsible for any work
performed by the certified limited practice student or the certified limited practice graduate under
his or her supervision.
G. “Supervising attorney” is an active member of the State Bar of Arizona in good standing
who has practiced law or taught law in an accredited law school as a full-time occupation for at
least two years, and agrees in writing to supervise the certified limited practice student or
certified limited practice graduate pursuant to these rules, and is identified as the supervising
attorney in the application for certification or recertification. The supervising attorney may
designate a deputy, assistant, or other staff attorney to supervise the certified limited practice
student or certified limited practice graduate when permitted by these rules.
H. “Volunteer legal services program” means a volunteer legal services program managed by an
approved legal services organization in cooperation with an accredited law school. Approved
legal service organizations are defined in paragraph (e)(2)(C) of this rule.
3. General Provisions.
A. Limited Bar Membership. To the extent a professor, law student, or law graduate is engaged
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in the practice of law under this rule, the professor, law student, or law graduate shall, for the
limited purpose of performing professional services authorized by this rule, be deemed an active
member of the state bar (but not required to pay fees). The provisions of this rule shall govern
rather than the provisions of other rules relating to admission and discipline.
B. Nonapplicability of Attorney Discipline Rules to Terms of the Certification. The procedures
otherwise provided by law or court rule governing the discipline of lawyers shall not be
applicable to the termination of the certification of a clinical law professor, certified limited
practice student, or certified limited practice graduate pursuant to these rules. Termination of
certification shall be without prejudice to the privilege of the professor, law student, or law
graduate to apply for admission to practice law if the professor, law student, or law graduate is
in other respects qualified for such admission.
C. Effect of Certification on Application for Admission to Bar. The certification of a clinical law
professor, law student, or law graduate shall not be considered as an advantage or a disadvantage
to the professor, law student, or law graduate in an application for admission to the state bar.
D. Privileged Communications. The rules of law and of evidence relating to privileged
communications between attorney and client shall govern communications made or received by
and among professors, supervising and designated attorneys, certified limited practice students,
and certified limited practice graduates.
4. Clinical Law Professors.
A. Activities of Clinical Law Professors. A clinical law professor who is certified pursuant to
this rule may appear as a lawyer solely in connection with supervision of students in a clinical
law program in a law school in Arizona., A clinical law professor may appear in any court or
before any administrative tribunal in this state in the matters enumerated in paragraph (d)(5)(C)
of this rule on behalf of any person, if the person on whose behalf the appearance is being made
has consented in writing to that appearance. Such written consent shall be filed in the record of
the case and shall be brought to the attention of the judge of the court or the presiding officer of
the administrative tribunal.

B. Requirements and Limitations for Clinical Law School Professors. To appear as a lawyer
pursuant to these rules, the clinical law professor must:
i. be admitted by examination to the bar of any state or the District of Columbia;
ii. neither ask for nor receive any compensation or remuneration of any kind for such services
from the person on whose behalf the services are rendered;
iii. certify in writing that the clinical law professor has read and is familiar with the Arizona
Rules of Professional Conduct and the Rules of the Supreme Court of Arizona and statutes of
the State of Arizona relating to the conduct of lawyers; and
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iv. submit evidence that the clinical law professor has successfully completed the course on
Arizona law described in Rule 34(j).
C. Certification of the Clinical Law Professor. The certification shall be signed by the clinical
law professor and the dean of the law school on the form prescribed by the clerk of the Court
and shall be filed with the clerk and the state bar. The certification shall remain in effect until
withdrawn.
D. Duty to Ensure Adequate Supervision and Guidance of Certified Limited Practice Student.
The clinical law professor must ensure that certified limited practice students receive adequate
supervision and guidance while participating in the law school’s clinical law program.
E. Termination of Certification.
i. The dean at any time, with or without cause or notice or hearing, may terminate a
certification of a clinical law professor by filing a notice of the termination with the clerk of
the Supreme Court. The clerk shall mail copies of the notice to the clinical law professor and
the state bar.
ii. The Court at any time, with or without cause or notice or hearing, may terminate a
certification of a clinical law professor by filing notice of the termination with the clerk of this
Court. The clerk shall mail copies of the notice to the clinical law professor and the state bar.
5. Law Students
A. Law Student Eligibility for Limited Practice Certification. To be eligible to become a certified
limited practice student, an applicant must

i. have successfully completed legal studies amounting to at least two semesters, or the
equivalent academic hour credits if the law school or the student is on some basis other than a
semester, at an accredited law school;
ii. neither ask for nor receive any compensation or remuneration of any kind for services
rendered by the certified limited practice student from the person on whose behalf the services
are rendered; this requirement does not prevent a supervising lawyer, legal services
organization, law school, public defender agency, or the state or any political subdivision
thereof from paying compensation to the eligible law student, or prevent any such lawyer or
agency from requesting compensation or remuneration for legal services as otherwise
authorized;
iii. certify in writing that the student has read and is familiar with the Arizona Rules of
Professional Conduct, the rules of the Supreme Court of Arizona, and the statutes of the State
of Arizona relating to the conduct of attorneys; and
iv. be certified by the dean of the law school where the student is enrolled as being in good
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academic standing, of good character, and as having either successfully completed or being
currently enrolled in and attending academic courses in civil procedure, criminal law,
evidence, and professional responsibility.
B. Application to become a Certified Limited Practice Student or Extend the Certification Period
i. All applications to become a certified limited practice student or to extend the period of
certification must be submitted on a form provided by the clerk of the Court, to the clerk, with
all the information requested on the form, together with any designated fee. The clerk of the
Court shall send a copy of all approved student limited practice certifications to the admissions
department of the state bar.
ii. The application for certification or extension must be signed by the applicant, the dean, of
the law school in which the applicant is enrolled, and the supervising attorney.
iii. The applicant must attest that he or she meets all of the requirements of this rule; will
immediately notify the clerk of the Court if he or she no longer meets the requirements of the
rules; and has read and will abide by the Arizona Rules of Professional Conduct and these
rules.
iv. The dean of the law school in which the applicant is enrolled must attest that the applicant
meets the requirements of these rules, and, to the best of the dean’s knowledge, is qualified by
ability, training, or character to participate in the activities permitted by these rules. The dean
must immediately notify the Clerk of the Court if the certified limited practice student no
longer meets the requirements of these rules.
v. The supervising attorney must specify the period during which he or she will be responsible
for supervising the applicant and attest that he or she has read and will abide by the Arizona
Rules of Professional Responsibility, these rules, and will assume responsibility under the
requirements of these rules.
C. Permitted Activities and Requirements of a Certified Limited Practice Student; Presence of
Supervising or Designated Attorney
i. Court and Administrative Tribunal Appearances. A certified limited practice student may
appear in any court or before any administrative tribunal in this state on behalf of any person
who has consented in writing to that appearance if the supervising attorney has provided
written approval of that appearance. The written consent and approval shall be filed in the
record of the case and shall be brought to the attention of the judge or presiding officer and
the certified limited practice student must advise the court on the occasion of the student’s
initial appearance in the case of the certification to appear as a law student pursuant to these
rules.
ii. Presence of Supervising Attorney or Designated Attorney. The supervising attorney or
designated attorney must appear with the certified limited practice student in the following
circumstances:
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a. In any civil case in justice, municipal, and magistrate court, unless the person on
whose behalf the appearance is being made consents to the absence of the
supervising attorney or designated attorney;
b. In any civil case in superior court or before any administrative tribunal.
c. In any criminal case on behalf of the state or any political subdivision of the state
if the case is in the superior court or any appellate court;
d. In any felony criminal defense case in justice, municipal, and magistrate court, and
in any criminal case in superior court;
e. In any misdemeanor criminal defense case, unless the person on whose behalf the
appearance is being made consents to the absence of the supervising attorney or
designated attorney; however, the supervising attorney or designated attorney
must be present during trial; and
f. In oral argument in the Arizona Supreme Court and the Arizona Court of Appeals,
but only with the specific approval of the court for that case.
g. Notwithstanding anything in this section, the court may at any time and in any
proceeding require the supervising attorney or designated attorney to be present.
ii. Other Client Representation Activities. Under the supervision of the supervising attorney,
but outside the supervisor’s presence, a certified limited practice student may:
a. prepare pleadings and other documents to be filed in any matter in which the
certified limited practice student is eligible to appear, but such pleadings or
documents must be signed by the supervising attorney or designated attorney;
b. prepare briefs, motions, and other documents to be filed in appellate courts of this
state, but such documents must be signed by the supervising attorney or designated
attorney;
c. assist indigent inmates of correctional institutions or other persons who request
such assistance in preparing applications and supporting documents for postconviction relief, except when the assignment of counsel in the matter is required
by any constitutional provision, statute, or rule of this Court. If there is a lawyer of
record in the matter, all assistance must be supervised by the lawyer of record, and
all documents submitted to the court on behalf of such a client must be signed by
the lawyer of record and the supervising attorney or designated attorney;
d. give legal advice and perform other appropriate legal services, but only with the
consent of the supervising attorney or designated attorney.
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iii. Other Non-Representation Activities. In connection with a volunteer legal services
program and at the invitation or request of a court or tribunal, a certified limited practice
student may appear as a law student volunteer to assist the proceeding in any civil matter,
provided:
a. the assistance is given to an otherwise unrepresented individual in an uncontested
proceeding without entering an appearance as counsel;
b. the student’s supervising attorney is associated with the particular volunteer legal
services program;
c. the certified limited practice student has received the written consent and
acknowledgment of non-representation by the unrepresented person, which written
consent shall be obtained by the volunteer legal services program and brought to the
attention of the court.

D. Use of the Title “Certified Limited Practice Student.”
i. A certified limited practice student may use the title “Certified Limited Practice Student”
only in connection with activities performed pursuant to these rules.
ii. When a certified limited practice student’s name is printed or signature is included on
written materials prepared pursuant to these rules, the written material must also state that the
student is a certified limited practice student pursuant to these rules; state the name of the
supervising attorney; be signed by the supervising attorney or designated attorney; and
otherwise comply with these rules.
iii. A certified limited practice student shall not hold himself or herself out as an active member
of the state bar.
iv. Nothing in these rules prohibits a certified limited practice student from describing his or
her participation in this program on a resume or letter seeking employment as long as the
description is not false, deceptive, or misleading.
E. Duties of the Supervising Attorney. The supervising attorney must:
i. supervise and assume professional responsibility for any work performed by the certified
limited practice student while under his or her supervision;
ii. assist and counsel the certified limited practice student in the activities authorized by these
rules and review such activities with the certified limited practice student, all to the extent
required for the proper training of the certified limited practice student and the protection of
the client;
iii. read, approve, and sign any pleadings, briefs or other documents prepared by the certified
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limited practice student before the filing thereof, and read and approve any document prepared
by the certified limited practice student for execution by any person. If a designated attorney
performs this duty in place of the supervising attorney, the supervising attorney shall still
provide general supervision;
iv. promptly notify the clerk of the Court in writing if his or her supervision of the certified
limited practice student has or will cease before the date indicated on the certification.
F. Substitution of the Supervising Attorney. If the supervising attorney becomes unable to
supervise the certified limited practice student during the period of certification, the certified
limited practice student must designate a substitute supervising attorney by submitting a form
provided by the clerk of the Court, to the clerk, together with any designated fee. The substitute
supervising attorney must sign the form and specify the period during which he or she will be
responsible for supervising the certified limited practice student. The substitute supervising
attorney must also attest that he or she has read and will abide by the Arizona Rules of Professional
Responsibility and will comply with the requirements of these rules.
G. Duration and Termination of Certification. Certification of a certified limited practice student
shall begin on the date specified in the certification and shall remain in effect for the period
specified in the certification unless sooner terminated by the earliest of the following occurrences:
i. The certified limited practice student requests termination of the certification in writing or
notifies the clerk of the Court that he or she no longer meets the requirements of these rules.
In such event the clerk shall send written notice to the student, the student’s supervising
attorney, the dean, and the state bar.
ii. The supervising attorney notifies the clerk of the Court in writing that his or her supervision
of the certified limited practice student will cease before the date specified in the notice of
certification. In such event, the clerk shall send written notice to the student, the student’s
supervising attorney, the dean, and the state bar. The dean may issue a modified certification
reflecting the substitution of a new supervising attorney.
iii. The dean at any time, with or without cause and notice or hearing, files notice of the
termination with the clerk of the Court.
iv. The Court at any time, with or without cause and notice or hearing, files notice of the
termination with the clerk of the Court.
v. One or more of the requirements for certification no longer exists or the certified limited
practice student or supervising attorney fails to comply fully with any provision of these rules
or any other pertinent statute, rule, or regulation. In the event of termination, the clerk of the
Court shall send written notice to the student, the student’s supervising attorney, the dean, and
the state bar.
6. Law Graduates
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A. Law Graduate Eligibility for Limited Practice Certificate. To be eligible to become a certified
limited practice graduate, an applicant must:
i. have graduated from an accredited law school;
ii. neither ask for nor receive any compensation or remuneration of any kind for services
rendered by the certified limited practice graduate from the person on whose behalf the
services are rendered; this requirement does not prevent a supervising lawyer, legal services
organization, law school, public defender agency, or the state or any political subdivision
thereof from paying compensation to the eligible law graduate, or prevent any such lawyer or
agency from requesting compensation or remuneration for legal services as otherwise
authorized;
iii. certify in writing that the law graduate has read and is familiar with the Arizona Rules of
Professional Conduct, the rules of the Supreme Court of Arizona, and the statutes of the State
of Arizona relating to the conduct of attorneys; and
iv. be certified by the dean of the accredited law school where the law graduate was enrolled
on graduation as having graduated in good academic standing and being of good character.
B. Application to Become a Certified Limited Practice Graduate
i. All applications to become a certified limited practice graduate must be submitted on a form
provided by the clerk of the Court, to the clerk, with all the information requested on the form,
together with any designated fee. The clerk of the Court shall send a copy of all approved
graduate limited practice certifications to the admissions department of the state bar.
ii. The application for certification must be signed by the applicant, the dean of the law school
where the applicant was enrolled on graduation, and the supervising attorney.
iii. The applicant must attest that he or she meets all of the requirements of this rule, will
immediately notify the clerk of the Court if he or she no longer meets the requirements of the
rules, and has read and will abide by the Arizona Rules of Professional Conduct and these
rules.
iv. The dean of the law school where the applicant was enrolled on graduation must attest that
the applicant meets the requirements of these rules, and, to the best of the dean’s knowledge,
is qualified by ability, training, or character to participate in the activities permitted by these
rules. The dean must immediately notify the clerk of the Court if the certified limited practice
graduate no longer meets the requirements of these rules.
v. The supervising attorney must specify the period during which he or she will be responsible
for and will supervise the applicant and attest that he or she has read and will abide by, the
Arizona Rules of Professional Responsibility, these rules, and will assume responsibility under
the requirements of these rules.
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C. Permitted Activities and Requirements of a Certified Limited Practice Graduate; Presence of
Supervising Attorney or Designated Attorney
i. Court and Administrative Tribunal Appearances. A certified limited practice graduate may
appear in any court or before any administrative tribunal in this state on behalf of any person
who has consented in writing to that appearance if the supervising attorney has also provided
written approval of that appearance. In each case, the written consent and approval must be
filed in the case and be brought to the attention of the judge or the presiding officer. In addition,
the certified limited practice graduate must advise the court at the law graduate’s first
appearance in the case of the certification to appear as a law graduate pursuant to these rules.
ii. Presence of Supervising Attorney or Designated Attorney. The supervising attorney or
designated attorney must appear with the certified limited practice graduate in the following
circumstances:
a. In any civil case in justice, municipal, and magistrate court unless the person on
whose behalf the appearance is being made consents to the absence of the supervising
attorney or designated attorney;
b. In any civil case in superior court or before any administrative tribunal;
c. In any criminal case on behalf of the state or any political subdivision of the state
if the case is in the superior court or any appellate court;
d. In any felony criminal defense case in justice, municipal, and magistrate court, and
in any criminal case in superior court;
e. In any misdemeanor criminal defense case unless the person on whose behalf the
appearance is being made consents to the absence of the supervising attorney or
designated attorney; however, the supervising attorney or designated attorney must
be present during trial; and
f. In oral argument in the Arizona Supreme Court and the Arizona Court of Appeals,
but only with the specific approval of the court for that case.
g. Notwithstanding anything in this section, the court may at any time and in any
proceeding require the supervising attorney or designated attorney to be present.
ii. Other Client Representation Activities. Under the general supervision of the supervising
attorney or designated attorney, but outside his or her presence, a certified limited practice
graduate may:
a. prepare pleadings and other documents to be filed in any matter in which the certified
limited practice graduate is eligible to appear, but such pleadings or documents must be
signed by the supervising attorney or designated attorney if filed in the superior court,
Arizona Court of Appeals, Arizona Supreme Court, or with an administrative tribunal;
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b. prepare briefs, motions, and other documents to be filed in appellate courts of this state,
but such documents must be signed by the supervising attorney or designated attorney;
c. assist indigent inmates of correctional institutions or other persons who request assistance
in preparing applications and supporting documents for post-conviction relief, except when
the assignment of counsel in the matter is required by any constitutional provision, statute,
or rule of this Court. If there is a lawyer of record in the matter, all assistance must be
supervised by the lawyer of record, and all documents submitted to the court on behalf of
such a client must be signed by the lawyer of record and the supervising attorney or
designated attorney;
d. give legal advice and perform other appropriate legal services, but only after consultation
with and consent of the supervising attorney or designated attorney.
iii. Other Non-Representation Activities. In connection with a volunteer legal services
program and at the invitation and request of a court or tribunal, a certified limited practice
graduate may appear as a law graduate volunteer to assist the proceeding in any civil matter,
provided:
a. the assistance is given to an otherwise unrepresented individual in an uncontested
proceeding without entering an appearance as counsel;
b. the certified limited practice graduate’s supervising attorney is associated with the
particular volunteer legal services program;
c. the certified limited practice graduate has received the written consent and
acknowledgment of non-representation by the unrepresented person, which written consent
shall be obtained by the volunteer legal services program and brought to the attention of the
court.
D. Use of the Title “Certified Limited Practice Graduate.”
i. A certified limited practice graduate may use the title “Certified Limited Practice Graduate”
only in connection with activities performed pursuant to these rules.
ii. When a certified limited practice graduate’s name is printed or signature is included on
written materials prepared pursuant to these rules, the written material must also state that the
law graduate is a certified limited practice graduate pursuant to these rules, state the name of
the supervising attorney, be signed by the supervising attorney or designated attorney if
required by these rules, and otherwise comply with these rules.
iii. A certified limited practice graduate shall not hold himself or herself out as an active
member of the state bar.
iv. Nothing in these rules prohibits a certified limited practice graduate from describing his or
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her participation in this program on a resume or letter seeking employment as long as the
description is not false, deceptive, or misleading.
E. Duties of the Supervising Attorney. The supervising attorney must:
i. supervise and assume professional responsibility for any work performed by the certified
limited practice graduate while under his or her supervision;
ii. assist and counsel the certified limited practice graduate in the activities authorized by these
rules and review such activities with the certified limited practice graduate, all to the extent
required for the proper training of the certified limited practice graduate and the protection of
the client;
iii. read and approve all pleadings, briefs, or other documents prepared by the certified limited
practice graduate as required by these rules; sign any pleading, brief, or other document if
required by these rules, and read and approve any document prepared by the certified limited
practice graduate for execution by any person. If a designated attorney performs this duty in
place of the supervising attorney, the supervising attorney must still provide general
supervision;
iv. assume professional responsibility for all pleadings, briefs, or other documents filed in any
court or with an administrative tribunal by the certified limited practice graduate under his or
her supervision;
v. promptly notify the clerk of the Court in writing if his or her supervision of the certified
limited graduate has or will cease before the date indicated on the certification.
F. Substitution of the Supervising Attorney. If the supervising attorney becomes unable to
supervise the certified limited practice graduate during the period of certification, the certified
limited practice graduate must designate a substitute supervising attorney by submitting a form
provided by the clerk of the Court, to the clerk, together with any designated fee. The substitute
supervising attorney must sign the form and specify the period during which he or she will be
responsible for supervising the certified limited practice graduate. The substitute supervising
attorney must also attest that he or she has read and will abide by the Arizona Rules of Professional
Responsibility and will comply with the requirements of these rules.
G. Duration and Termination of Certification. Certification of a certified limited practice graduate
shall begin on the date specified in the certification and shall remain in effect for the period
specified in the certification unless sooner terminated by the earliest of the following occurrences:
i. The certified limited practice graduate requests termination of the certification in writing or
notifies the Clerk of the Court that he or she no longer meets the requirements of these rules.
In such event, the clerk shall send written notice to the law graduate, the law graduate’s
supervising attorney, the dean, and the state bar.
ii. The supervising attorney notifies the clerk of the Court in writing that his or her supervision
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of the certified limited practice graduate will cease before the date specified in the certification.
In such event, the clerk shall send written notice to the law graduate, the law graduate’s
supervising attorney, the dean, and the state bar.
iii. The dean at any time, with or without cause and notice or hearing, files notice of the
termination with the clerk of the Court.
iv. The Court at any time, with or without cause or notice or hearing, files notice of the
termination with the clerk of the Court.
v. One or more of the requirements for certification no longer exists or the certified limited
practice graduate or supervising attorney fails to comply fully with any provision of these rules
or any other pertinent statute, rule or regulation. In the event of termination, the clerk of the
Court shall send written notice to the law graduate, the law graduate’s supervising attorney,
the dean, and the state bar.
vi. The law graduate fails to take the first Arizona uniform bar examination, or the first uniform
bar examination offered in another jurisdiction for which the law graduate is eligible.
vii. The law graduate fails to pass the first Arizona uniform bar examination for which the law
graduate is eligible or fails to obtain a score equal to or greater than the acceptable score
established by the Committee on Examinations on the first uniform bar examination offered
in another jurisdiction for which the law graduate is eligible.
viii. Thirty days after the Court notifies the law graduate that he or she has been approved for
admission to practice law and is eligible to take the oath of admission.
ix. The Committee on Character and Fitness does not recommend to the Court that the law
graduate be admitted to practice law.
x. The law graduate is denied admission to practice law by the Court.
xi. The law graduate is admitted to practice law.
xii. Expiration of 12 months from the date of the law graduate’s graduation from law school
unless, before expiration of the 12-month period and for good cause shown by the law graduate,
the Court extends the 12-month period.
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Rule 38, Arizona Rules of Supreme Court (Redline)
(a) – (c) No Change.
(d) Clinical Law Professors, and Law Students, and Law Graduates
1. Purpose. This rule is adopted to encourage law schools to provide clinical instruction of varying
kinds The purpose of this rule is to provide law students and recent law school graduates with
supervised instruction and training in the practice of law for a limited time, and to facilitate
volunteer opportunities for those individuals in pro bono contexts.
2. Definitions.
A. “Accredited law school” “Law school” means a law school either provisionally or fully
approved and accredited by the American Bar Association.
B. “Certified limited practice student” is a law student or a graduate of an accredited law school
who holds a currently effective Arizona Supreme Court Certification as a certified limited
practice student.
C. “Certified limited practice graduate” is a law graduate of an accredited law school who holds
a currently effective Arizona Supreme Court Certification as a certified limited practice
graduate.
D. “Clinical Law Professor” is a faculty member teaching a clinical law program at a law school
in Arizona either provisionally or fully accredited by the American Bar Association.
C. E. “Dean” means the dean, the academic associate dean, or the dean’s designee of the
accredited law school where the law student is enrolled or the law graduate was enrolled on
graduation.
D. “Designated attorney” is, exclusively in the case of government, any deputy, assistant or other
staff attorney authorized and selected by a supervising attorney to supervise the certified limited
practice student where permitted by these rules.
E. F. “Period of supervision” means the dates for which the supervising attorney has declared,
on the application for certification or recertification, that he or she will be responsible for any
work performed by the certified limited practice student or the certified limited practice graduate
under his or her supervision.
F. “Personal presence” means the supervising attorney or designated attorney is in the physical
presence of the certified limited practice student.
G. “Rules” means Rule 38, Rules of Supreme Court.
H. G. “Supervising attorney” is an attorney admitted to Arizona full or limited practice who
active member of the State Bar of Arizona in good standing who has practiced law or taught
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law in an accredited law school as a full-time occupation for at least two years, and agrees in
writing to supervise the certified limited practice student or certified limited practice graduate
pursuant to these rules, and is identified as the supervising attorney in and whose names appears
on the application for certification or recertification. The supervising attorney may designate a
deputy, assistant, or other staff attorney to supervise the certified limited practice student or
certified limited practice graduate when permitted by these rules.
H. “Volunteer legal services program” means a volunteer legal services program managed by an
approved legal services organization in cooperation with an accredited law school. Approved
legal service organizations are defined in paragraph (e)(2)(C) of this rule.
3. General Provisions.
A. Limited Bar Membership. To the extent a professor, or a law student, or law graduate is
engaged in the practice of law under this rule, the professor, or law student, or law graduate
shall, for the limited purpose of performing professional services authorized by this rule, be
deemed an active member of the state bar (but not required to pay fees). The provisions of this
rule shall govern rather than the provisions of other rules relating to admission and discipline.
B. Nonapplicability of Attorney Discipline Rules to Terms of the Certification. The procedures
otherwise provided by law or court rule governing the discipline of lawyers shall not be
applicable to the termination of the certification of a clinical law professor, or a certified limited
practice student, or certified limited practice graduate pursuant to this rule these rules.
Termination of certification shall be without prejudice to the privilege of the professor, or the
law student, or law graduate to make application apply for admission to practice law if the
professor, or the law student, or law graduate is in other respects qualified for such admission.
C. Effect of Certification on Application for Admission to Bar. The certification of a clinical law
professor, or a limited practice law student, or law graduate shall in no way not be considered as
an advantage or a disadvantage to the professor, or the law student, or law graduate in an
application for admission to the state bar.
D. Privileged Communications. The rules of law and of evidence relating to privileged
communications between attorney and client shall govern communications made or received by
and among professors, supervising and designated attorneys (and designated attorneys), and
certified limited student practice students, and certified limited practice graduates.
4. Clinical Law Professors.
A. Activities of Clinical Law Professors. A clinical law professor not a member of the state bar
but who is certified pursuant to this rule may appear as a lawyer solely, in connection with
supervision of students in a clinical law program approved by the dean and faculty of in a law
school in Arizona either provisionally or fully approved and accredited by the American Bar
Association,. A clinical law professor may appear in any court or before any administrative
tribunal in this state in the matters enumerated in paragraph (d)(5)(C) of this rule on behalf of
any person, if the person on whose behalf the appearance is being made has consented in writing
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to that appearance. Such written consent shall be filed in the record of the case and shall be
brought to the attention of the judge of the court or the presiding officer of the administrative
tribunal.
B. Requirements and Limitations for Clinical Law School Professors. In order to make an
appearance To appear as a lawyer pursuant to this these rules, the clinical law professor must:
i. be duly employed as a faulty member of a law school in Arizona either provisionally or
fully approved or accredited by the American Bar Association for the purpose, inter alia, of
instructing and supervising a clinical law program approved by the dean and faulty of such
law school;
ii i. be admitted by examination to the bar of another any state or the District of Columbia;
iii. ii. neither ask for nor receive any compensation or remuneration of any kind for such
services from the person on whose behalf the services are rendered;
iv. iii. certify in writing that the clinical law professor has read and is familiar with the Arizona
Rules of Professional Conduct and the Rules of the Supreme Court of Arizona and statutes of
the State of Arizona relating to the conduct of lawyers; and
v. iv. submit evidence that the clinical law professor has successfully completed the course on
Arizona law described in Rule 34(j).
C. Certification of the Clinical Law Professor. The certification shall be signed by the clinical
law professor and the dean of the law school on the form prescribed by the clerk of this the Court
and shall be filed with the clerk and the state bar. The certification shall remain in effect until
withdrawn.
D. Duty to Ensure Adequate Supervision and Guidance of Certified Limited Practice Student. It
shall be the responsibility of tThe clinical law professor must to ensure that certified limited
practice students receive adequate supervision and guidance while participating in the law
school’s clinical law program. In the case of a certified student who has graduated and
participates in the program pending the taking of the bar examination, the clinical law professor
shall, on a monthly basis, based on such reporting from the certified limited practice student and
the supervising attorney as the law school shall require, confirm that the certified graduate has
received and is receiving adequate attorney supervision and guidance.
E. Withdrawal or Termination of Certification.
i. The dean at any time, with or without cause or notice or hearing, may withdraw terminate a
certification of a clinical law professor at any time by filing a notice to that effect, with or
without stating the cause for the withdrawal, of the termination with the clerk of this Court,
who shall forthwith mail copies thereof to the clinical law professor and the State Bar of
Arizona the Supreme Court. The clerk shall mail copies of the notice to the clinical law
professor and the state bar.
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ii. The Court at any time, with or without cause or notice or hearing, may terminate the a
certification of a clinical law professor at any time without cause and without notice or hearing
by filing notice of the termination with the clerk of this Court and with the state bar. The clerk
shall mail copies of the notice to the clinical law professor and the state bar.
5. Practical Training of Law Students
A. Law Student Eligibility for Limited Practice Certification. To be eligible to become a certified
limited practice student, a law student applicant an applicant must
i. have successfully completed legal studies amounting to at least two semesters, or the
equivalent academic hour credits if the law school or the student is on some basis other than a
semester, at an accredited law school, subject to the time limitation set forth in these rules;
ii. neither ask for nor receive any compensation or remuneration of any kind for services
rendered by the certified limited practice student from the person on whose behalf the services
are rendered, but this shall not; this requirement does not prevent a supervising lawyer, legal
aid bureau services organization, law school, public defender agency, or the state or any
political subdivision thereof from paying compensation to the eligible law student, nor shall it
or prevent any such lawyer or agency from making such charges for its services as it may
otherwise properly require requesting compensation or remuneration for legal services as
otherwise authorized;
iii. certify in writing that the student has read and is familiar with the Arizona Rules of
Professional Conduct, and the rules of the Supreme Court of Arizona, and the statutes of the
State of Arizona relating to the conduct of attorneys; and
iv. be certified by the dean of the accredited law school where the student is enrolled (or was
enrolled on graduation), or by the dean’s designee, as being in good academic standing, of
good character, and as having either successfully completed or being currently enrolled in and
attending, academic courses in civil procedure, criminal law, evidence, and professional
responsibility.
B. Application for to become a Certified Limited Practice Student or Extend the Certification
Period
i. All applications for student to become a certified limited practice certification student or
requests to change or add a supervising attorney or to extend the period of certification
pursuant to these rules must be submitted on a form provided by the clerk of the Court, to the
clerk, with all the information requested on the form, together with any designated appropriate
nonrefundable processing fee. The clerk of the Court shall send a copy of all approved student
limited practice certifications to the admissions department of the state bar.
ii. The application for certification shall require the signature of the applicant, the dean,
associate dean, or assistant dean of the accredited law school in which the applicant is enrolled,
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and the signature of the supervising attorney. The application for certification or extension
must be signed by the applicant, the dean, of the law school in which the applicant is enrolled,
and the supervising attorney.
iii. The applicant shall must attest that he or she meets all of the requirements of the this rules;
agrees to and shall will immediately notify the clerk of the Court in the event if he or she no
longer meets the requirements of the rules; and tat he or she has read, is familiar with and will
abide by the Arizona Rules of Professional Conduct of the State of Arizona and these rules.
iv. The dean, associate dean, or assistant dean of the accredited law school in which the
applicant is enrolled shall must attest that the applicant meets the requirements of these rules,;
that he or she shall immediately notify the clerk of the Court in the event that the certified
limited practice student no longer meets the requirements of these rules; and that he or she has
no knowledge of facts or information that would indicate that the applicant is not and, to the
best of the dean’s knowledge, is qualified by ability, training, or character to participate in the
activities permitted by these rules. The dean must immediately notify the Clerk of the Court
if the certified limited practice student no longer meets the requirements of these rules.
v. The supervising attorney shall must specify the period during which he or she will be
responsible for and will supervise supervising the applicant and attest that he or she has read,
is familiar with, and will abide by the Arizona Rules of Professional Responsibility, these
rules, and will assume responsibility under the requirements of these rules.
C. Permitted Activities and Requirements of a Certified Limited Practice Certification Student;
Physical Presence of Supervising or Designated Attorney
i. Court and Administrative Tribunal Appearances. A certified limited practice student may
appear in any court or before any administrative tribunal in this state on behalf of any person
if that person on whose behalf the student is appearing who has consented in writing to that
appearance and if the supervising attorney has also indicated in writing provided written
approval of that appearance. IN each case, Tthe written consent and approval shall be filed in
the record of the case and shall be brought to the attention of the judge of the court or the
presiding officer of the administrative tribunal. In addition, and the certified limited practice
student shall orally must advise the court on the occasion of the student’s initial appearance in
the case of the certification to appear as a law student pursuant to these rules. A certified
limited practice student may appear in the following matters:
a. Civil Matters. In civil cases in justice, municipal, and magistrate courts, the supervising
lawyer (or designated lawyer) is not required to be personally present in court if the person
on whose behalf an appearance is being made consents to the supervising lawyer’s absence.
b. Criminal Matters on Behalf of the State. In any criminal matter on behalf of the state or
any political subdivision thereof with the written approval of the supervising attorney (or
designated attorney), the supervising attorney (or designated attorney) must be present
except when such appearance is in justice, municipal, or magistrate courts.

134

381

c. Felony Criminal Defense Matters. In any felony criminal defense matter in justice,
municipal, and magistrate courts, and any criminal matter in superior court, the supervising
attorney (or designated attorney) must be personally be present throughout the proceedings
and shall be fully responsible for the manner in which they are conducted.
d. Misdemeanor Criminal Defense Matters. In any misdemeanor criminal defense matter in
justice, municipal, or magistrate courts, the supervising attorney 9or designated attorney) is
not required to be personally present in court, so long as the person on whose behalf an
appearance is being made consents to the supervising attorney’s absence; however, the
supervising attorney shall be present during trial.
e. Appellate Oral Argument. A certified limited practice student may participate in oral
arguments in the Arizona Supreme Court and Court of Appeals, but only in the presence of
the supervising attorney (or designated attorney) and with the specific approval of the court
for that case.
Notwithstanding anything hereinabove set forth, the court may at any time and in any proceeding
require the supervising attorney (or designated attorney) to be personally present for such period
and under such circumstances as the court may direct.
ii. Presence of Supervising Attorney or Designated Attorney. The supervising attorney or
designated attorney must appear with the certified limited practice student in the following
circumstances:
a. In any civil case in justice, municipal, and magistrate court, unless the person on whose
behalf the appearance is being made consents to the absence of the supervising attorney or
designated attorney;
b. In any civil case in superior court or before any administrative tribunal.
c. In any criminal case on behalf of the state or any political subdivision of the state if the
case is in the superior court or any appellate court;
d. In any felony criminal defense case in justice, municipal, and magistrate court, and in
any criminal case in superior court;
e. In any misdemeanor criminal defense case, unless the person on whose behalf the
appearance is being made consents to the absence of the supervising attorney or designated
attorney; however, the supervising attorney or designated attorney must be present during
trial; and
f. In oral argument in the Arizona Supreme Court and the Arizona Court of Appeals, but
only with the specific approval of the court for that case.
g. Notwithstanding anything in this section, the court may at any time and in any
proceeding require the supervising attorney or designated attorney to be present.
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ii. Other Client Representation Activities. Under the general supervision of the supervising
attorney (or designated attorney), but outside his or her personal the supervisor’s presence, a
certified limited practice student may:
a. prepare pleadings and other documents to be filed in any matter in which the certified
limited practice student is eligible to appear, but such pleadings or documents must be
signed by the supervising attorney (or designated attorney;
b. prepare briefs, abstracts motions, and other documents to be filed in appellate courts of
this state, but such documents must be signed by the supervising attorney (or designated
attorney);
c. provide assistance to assist indigent inmates of correctional institutions or other persons
who request such assistance in preparing applications and supporting documents for postconviction relief, except when the assignment of counsel in the matter is required by any
constitutional provision, statute, or rule of this Court. (iIf there is a lawyer of record in the
matter, all such assistance must be supervised by the lawyer of record, and all documents
submitted to the court on behalf of such a client must be signed by the lawyer of record
and the supervising attorney (or designated attorney);
d. render give legal advice and perform other appropriate legal services, but only after prior
consultation with and upon the express with the consent of the supervising attorney (or
designated attorney).
iii. Other Non-Representation Activities. A certified limited practice student may perform any
advisory or non-representational activity which could be performed by a person who is not a
member of the state bar, subject to the approval by the supervising attorney (or designated
attorney). In connection with a volunteer legal services program and at the invitation or request
of a court or tribunal, a certified limited practice student may appear as a law student volunteer
to assist the proceeding in any civil matter, provided:
a. the assistance is given to an otherwise unrepresented individual in an uncontested
proceeding without entering an appearance as counsel;
b. the student’s supervising attorney is associated with the particular volunteer legal
services program;
c. the certified limited practice student has received the written consent and
acknowledgment of non-representation by the unrepresented person, which written
consent shall be obtained by the volunteer legal services program and brought to the
attention of the court.

D. Use of the Title “Certified Limited Practice Student.”
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i. In connection with activities performed pursuant to these rules, a A certified limited practice
student may use the title “Certified Limited Practice Student” only and may not use the title
in connection with activities not performed pursuant to these rules.
ii. When a certified limited practice student’s name is printed or signature is included on
written materials prepared pursuant to these rules, the written material must also state that the
student is a certified limited practice student pursuant to these rules; state the name of the
supervising attorney; be signed by the supervising attorney or designated attorney; and
otherwise comply with these rules.
iii. A certified limited practice student may not and shall not in any way hold himself or herself
out as a regularly admitted or an active member of the state bar.
iv. Nothing contained in these rules prohibits a certified limited practice student from
describing his or her participation in this program on a resume or letter seeking employment
as long as the description is not false, deceptive, or misleading.
E. Requirements and Duties of the Supervising Attorney. The supervising attorney shall must:
i. be an active member of the state bar under these rules, and before supervising a certified
limited practice student shall have practiced law or taught law in an accredited law school as
a full-time occupation for at least two years;
ii. supervise no more than five (5) certified limited practice students concurrently; provided,
however, that a supervising attorney who is employed full time to supervise law students as
part of an organized law school or government agency training program may supervise up to,
but in no case more than fifty (50) certified students;
iii. i. supervise and assume personal professional responsibility for any work performed by the
certified limited practice student while under his or her supervision;
iv. ii. assist and counsel the certified limited practice student in the activities authorized by
these rules and review such activities with the certified limited practice student, all to the extent
required for the proper training of the certified limited practice student and the protection of
the client;
v. iii. read, approve, and sign any pleadings, briefs or other documents prepared by the certified
limited practice student before the filing thereof, and read and approve any document prepared
by the certified limited practice student for execution by any person. If a designated attorney
performs this duty in place of the supervising attorney, the supervising attorney shall still
provide general supervision;
vi. provide the level of supervision to the certified limited practice student required by these
rules (exclusively in the case of government agencies, a designated attorney may, in the place
of the supervising attorney, perform the obligation set forth in this subparagraph, but the
Supervising Attorney shall still provide supervision); and
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vii. in the case of a certified student who is participating in a clinical program post-graduation
pending the taking of the bar examination, report to the clinical law professor and the dean of
the law school, as the law school shall require, on a monthly basis regarding the supervising
attorney’s supervision and guidance of the certified student.
vii. iv. promptly notify the clerk of the Court in writing if his or her supervision of the certified
limited practice student has or will cease before the date indicated on the certification.
F. Substitution of the Supervising Attorney. If the supervising attorney becomes unable to
supervise the certified limited practice student during the period of certification, the certified
limited practice student must designate a substitute supervising attorney by submitting a form
provided by the clerk of the Court, to the clerk, together with any designated fee. The substitute
supervising attorney must sign the form and specify the period during which he or she will be
responsible for supervising the certified limited practice student. The substitute supervising
attorney must also attest that he or she has read and will abide by the Arizona Rules of Professional
Responsibility and will comply with the requirements of these rules.
F. G. Duration and Termination of Certification. Certification of a certified limited practice student
shall commence begin on the date indicated on specified in the certification and shall remain in
effect for the period specified in the notice of certification unless sooner terminated pursuant to by
the earliest of the following occurrences:
i. Termination by the Student. The certified limited practice student may requests termination
of the certification in writing or notify notifies the clerk of the Court that he or she no longer
meets the requirements of this rule, and these rules. iIn such event the clerk shall send written
notice to the student, the student’s supervising attorney, the dean, and the state bar.
ii. Termination by the Supervising Attorney. The supervising attorney may notify notifies the
clerk of the Court in writing that his or her supervision of the certified limited practice student
will cease before the date specified in the notice of certification. In such event, the clerk shall
send written notice to the student, the student’s supervising attorney, the dean, and the state
bar., and tThe dean may issue a modified certification reflecting the substitution of a new
supervising attorney, as necessary.
iii. Termination by the Dean. A certification of student limited practice may be terminated by
tThe dean at any time, with or without cause and without notice or hearing, by filing files
notice of the termination with the clerk of the Court. A certification of student limited practice
shall be terminated if one or more of the requirements for the certification no longer exists or
the certified limited practice student, supervising attorney or designated attorney fails to
comply fully with any provision of these rules or any other pertinent statute, rule or regulation.
In the event of termination, the clerk of the Court shall send written notice to the student, the
student’s supervising attorney, the dean, and the state bar.
iv. Failure to take or Pass the Bar Examination. A certification of a student limited practice
shall be terminated if the certified student fails to take or pass the first general bar examination
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for which the student is eligible. The Court at any time, with or without cause and notice or
hearing, files notice of the termination with the clerk of the Court.
v. Termination by the Arizona Supreme Court. A certification of student limited practice may
be terminated by the Arizona Supreme Court any time, without cause and without notice or
hearing, by filing notice of the termination with the clerk of the Court. A certification of
student limited practice shall be terminated if oOne or more of the requirements for the
certification no longer exists or the certified limited practice student, or supervising attorney
or designated attorney fails to comply fully with any provision of these rules or any other
pertinent statute, rule, or regulation. In the event of termination, the clerk of the Court shall
send written notice to the student, the student’s supervising attorney, the dean, and the state
bar.
6. Law Graduates
A. Law Graduate Eligibility for Limited Practice Certificate. To be eligible to become a certified
limited practice graduate, an applicant must:
i. have graduated from an accredited law school;
ii. neither ask for nor receive any compensation or remuneration of any kind for services
rendered by the certified limited practice graduate from the person on whose behalf the
services are rendered; this requirement does not prevent a supervising lawyer, legal services
organization, law school, public defender agency, or the state or any political subdivision
thereof from paying compensation to the eligible law graduate, or prevent any such lawyer or
agency from requesting compensation or remuneration for legal services as otherwise
authorized;
iii. certify in writing that the law graduate has read and is familiar with the Arizona Rules of
Professional Conduct, the rules of the Supreme Court of Arizona, and the statutes of the State
of Arizona relating to the conduct of attorneys; and
iv. be certified by the dean of the accredited law school where the law graduate was enrolled
on graduation as having graduated in good academic standing and being of good character.
B. Application to Become a Certified Limited Practice Graduate
i. All applications to become a certified limited practice graduate must be submitted on a form
provided by the clerk of the Court, to the clerk, with all the information requested on the form,
together with any designated fee. The clerk of the Court shall send a copy of all approved
graduate limited practice certifications to the admissions department of the state bar.
ii. The application for certification must be signed by the applicant, the dean of the law school
where the applicant was enrolled on graduation, and the supervising attorney.
iii. The applicant must attest that he or she meets all of the requirements of this rule, will
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immediately notify the clerk of the Court if he or she no longer meets the requirements of the
rules, and has read and will abide by the Arizona Rules of Professional Conduct and these
rules.
iv. The dean of the law school where the applicant was enrolled on graduation must attest that
the applicant meets the requirements of these rules, and, to the best of the dean’s knowledge,
is qualified by ability, training, or character to participate in the activities permitted by these
rules. The dean must immediately notify the clerk of the Court if the certified limited practice
graduate no longer meets the requirements of these rules.
v. The supervising attorney must specify the period during which he or she will be responsible
for and will supervise the applicant and attest that he or she has read and will abide by, the
Arizona Rules of Professional Responsibility, these rules, and will assume responsibility under
the requirements of these rules.
C. Permitted Activities and Requirements of a Certified Limited Practice Graduate; Presence of
Supervising Attorney or Designated Attorney
i. Court and Administrative Tribunal Appearances. A certified limited practice graduate may
appear in any court or before any administrative tribunal in this state on behalf of any person
who has consented in writing to that appearance if the supervising attorney has also provided
written approval of that appearance. In each case, the written consent and approval must be
filed in the case and be brought to the attention of the judge or the presiding officer. In addition,
the certified limited practice graduate must advise the court at the law graduate’s first
appearance in the case of the certification to appear as a law graduate pursuant to these rules.
ii. Presence of Supervising Attorney or Designated Attorney. The supervising attorney or
designated attorney must appear with the certified limited practice graduate in the following
circumstances:
a. In any civil case in justice, municipal, and magistrate court unless the person on
whose behalf the appearance is being made consents to the absence of the supervising
attorney or designated attorney;
b. In any civil case in superior court or before any administrative tribunal;
c. In any criminal case on behalf of the state or any political subdivision of the state
if the case is in the superior court or any appellate court;
d. In any felony criminal defense case in justice, municipal, and magistrate court, and
in any criminal case in superior court;
e. In any misdemeanor criminal defense case unless the person on whose behalf the
appearance is being made consents to the absence of the supervising attorney or
designated attorney; however, the supervising attorney or designated attorney must
be present during trial; and
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f. In oral argument in the Arizona Supreme Court and the Arizona Court of Appeals,
but only with the specific approval of the court for that case.
g. Notwithstanding anything in this section, the court may at any time and in any
proceeding require the supervising attorney or designated attorney to be present.
ii. Other Client Representation Activities. Under the general supervision of the supervising
attorney or designated attorney, but outside his or her presence, a certified limited practice
graduate may:
a. prepare pleadings and other documents to be filed in any matter in which the certified
limited practice graduate is eligible to appear, but such pleadings or documents must be
signed by the supervising attorney or designated attorney if filed in the superior court,
Arizona Court of Appeals, Arizona Supreme Court, or with an administrative tribunal;
b. prepare briefs, motions, and other documents to be filed in appellate courts of this state,
but such documents must be signed by the supervising attorney or designated attorney;
c. assist indigent inmates of correctional institutions or other persons who request assistance
in preparing applications and supporting documents for post-conviction relief, except when
the assignment of counsel in the matter is required by any constitutional provision, statute,
or rule of this Court. If there is a lawyer of record in the matter, all assistance must be
supervised by the lawyer of record, and all documents submitted to the court on behalf of
such a client must be signed by the lawyer of record and the supervising attorney or
designated attorney;
d. give legal advice and perform other appropriate legal services, but only after consultation
with and consent of the supervising attorney or designated attorney.
iii. Other Non-Representation Activities. In connection with a volunteer legal services
program and at the invitation and request of a court or tribunal, a certified limited practice
graduate may appear as a law graduate volunteer to assist the proceeding in any civil matter,
provided:
a. the assistance is given to an otherwise unrepresented individual in an uncontested
proceeding without entering an appearance as counsel;
b. the certified limited practice graduate’s supervising attorney is associated with the
particular volunteer legal services program;
c. the certified limited practice graduate has received the written consent and
acknowledgment of non-representation by the unrepresented person, which written consent
shall be obtained by the volunteer legal services program and brought to the attention of the
court.
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D. Use of the Title “Certified Limited Practice Graduate.”
i. A certified limited practice graduate may use the title “Certified Limited Practice Graduate”
only in connection with activities performed pursuant to these rules.
ii. When a certified limited practice graduate’s name is printed or signature is included on
written materials prepared pursuant to these rules, the written material must also state that the
law graduate is a certified limited practice graduate pursuant to these rules, state the name of
the supervising attorney, be signed by the supervising attorney or designated attorney if
required by these rules, and otherwise comply with these rules.
iii. A certified limited practice graduate shall not hold himself or herself out as an active
member of the state bar.
iv. Nothing in these rules prohibits a certified limited practice graduate from describing his or
her participation in this program on a resume or letter seeking employment as long as the
description is not false, deceptive, or misleading.
E. Duties of the Supervising Attorney. The supervising attorney must:
i. supervise and assume professional responsibility for any work performed by the certified
limited practice graduate while under his or her supervision;
ii. assist and counsel the certified limited practice graduate in the activities authorized by these
rules and review such activities with the certified limited practice graduate, all to the extent
required for the proper training of the certified limited practice graduate and the protection of
the client;
iii. read and approve all pleadings, briefs, or other documents prepared by the certified limited
practice graduate as required by these rules; sign any pleading, brief, or other document if
required by these rules, and read and approve any document prepared by the certified limited
practice graduate for execution by any person. If a designated attorney performs this duty in
place of the supervising attorney, the supervising attorney must still provide general
supervision;
iv. assume professional responsibility for all pleadings, briefs, or other documents filed in any
court or with an administrative tribunal by the certified limited practice graduate under his or
her supervision;
v. promptly notify the clerk of the Court in writing if his or her supervision of the certified
limited graduate has or will cease before the date indicated on the certification.
F. Substitution of the Supervising Attorney. If the supervising attorney becomes unable to
supervise the certified limited practice graduate during the period of certification, the certified
limited practice graduate must designate a substitute supervising attorney by submitting a form
provided by the clerk of the Court, to the clerk, together with any designated fee. The substitute
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supervising attorney must sign the form and specify the period during which he or she will be
responsible for supervising the certified limited practice graduate. The substitute supervising
attorney must also attest that he or she has read and will abide by the Arizona Rules of Professional
Responsibility and will comply with the requirements of these rules.
G. Duration and Termination of Certification. Certification of a certified limited practice graduate
shall begin on the date specified in the certification and shall remain in effect for the period
specified in the certification unless sooner terminated by the earliest of the following occurrences:
i. The certified limited practice graduate requests termination of the certification in writing or
notifies the Clerk of the Court that he or she no longer meets the requirements of these rules.
In such event, the clerk shall send written notice to the law graduate, the law graduate’s
supervising attorney, the dean, and the state bar.
ii. The supervising attorney notifies the clerk of the Court in writing that his or her supervision
of the certified limited practice graduate will cease before the date specified in the certification.
In such event, the clerk shall send written notice to the law graduate, the law graduate’s
supervising attorney, the dean, and the state bar.
iii. The dean at any time, with or without cause and notice or hearing, files notice of the
termination with the clerk of the Court.
iv. The Court at any time, with or without cause or notice or hearing, files notice of the
termination with the clerk of the Court.
v. One or more of the requirements for certification no longer exists or the certified limited
practice graduate or supervising attorney fails to comply fully with any provision of these rules
or any other pertinent statute, rule or regulation. In the event of termination, the clerk of the
Court shall send written notice to the law graduate, the law graduate’s supervising attorney,
the dean, and the state bar.
vi. The law graduate fails to take the first Arizona uniform bar examination, or the first uniform
bar examination offered in another jurisdiction for which the law graduate is eligible.
vii. The law graduate fails to pass the first Arizona uniform bar examination for which the law
graduate is eligible or fails to obtain a score equal to or greater than the acceptable score
established by the Committee on Examinations on the first uniform bar examination offered
in another jurisdiction for which the law graduate is eligible.
viii. Thirty days after the Court notifies the law graduate that he or she has been approved for
admission to practice law and is eligible to take the oath of admission.
ix. The Committee on Character and Fitness does not recommend to the Court that the law
graduate be admitted to practice law.
x. The law graduate is denied admission to practice law by the Court.
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xi. The law graduate is admitted to practice law.
xii. Expiration of 12 months from the date of the law graduate’s graduation from law school
unless, before expiration of the 12-month period and for good cause shown by the law graduate,
the Court extends the 12-month period.
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APPENDIX 4: Rule 31, Arizona Rules of Supreme Court
Proposed Restyled Arizona Rule of Supreme Court 31 (Clean).
Rule 31. Supreme Court Jurisdiction
(a) Jurisdiction. The Arizona Supreme Court has jurisdiction over any person or entity
engaged in the authorized or unauthorized “practice of law” in Arizona, as that phrase is defined
in (b).
(b) Definition. “Practice of law” means providing legal advice or services to or for another
by:
(1) preparing or expressing legal opinions to or for another person or entity;
(2) representing a person or entity in a judicial, quasi-judicial, or administrative proceeding, or
other formal dispute resolution process such as arbitration or mediation;
(3) preparing a document, in any medium, on behalf of a specific person or entity for filing in
any court, administrative agency, or tribunal;
(4) negotiating legal rights or responsibilities on behalf of a specific person or entity; or
(5) preparing a document, in any medium, intended to affect or secure a specific person’s or
entity’s legal rights.
Rule 31.1. Authorized Practice of Law.
(a) Requirement. A person may engage in the practice of law in Arizona, or represent that he
or she is authorized to engage in the practice of law in Arizona, only if:
(1) the person is an active member in good standing of the State Bar of Arizona under Rule 32;
or
(2) the person is specifically authorized to do so under Rules 31.3, 38, or 39.
(b) Lack of Good Standing. A person who is currently suspended or has been disbarred from
the State Bar of Arizona, or is currently on disability inactive status, is not a member in good
standing of the State Bar of Arizona under Rule 31.1(a)(1).
Rule 31.2. Unauthorized Practice of Law. Except as provided in Rule 31.3, a person or entity
who is not authorized to practice law in Arizona under Rule 31.1(a) must not:
(a) engage in the practice of law in Arizona; or
(b) use the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” “law office,”
“J.D.,” “Esq.,” or other equivalent words that are reasonably likely to induce others to believe that
the person or entity is authorized to engage in the practice of law in Arizona.
Rule 31.3. Exceptions to Rule 31.2.
(a) Generally. Notwithstanding Rule 31.2, a person or entity may engage in the practice of
law in a limited manner as authorized in Rule 31.3(b) through (e), but the person or entity who
engages in such an activity is subject to the Arizona Supreme Court’s jurisdiction concerning that
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activity. A person who is currently suspended or has been disbarred from the State Bar of Arizona,
or is currently on disability inactive status, may not engage any of the activities specified in this
Rule 31.3 unless this rule authorizes a specific activity.
(b) Governmental Activities and Court Forms.
(1) In Furtherance of Official Duties. An elected official or employee of a governmental
entity may perform the duties of his or her office and carry out the government entity’s regular
course of business.
(2) Forms. The Supreme Court, Court of Appeals, superior court, and limited jurisdiction
courts may create and distribute forms for use in Arizona courts.
(c) Legal Entities.
(1) Definition. “Legal entity” means an organization that has legal standing under Arizona
law to sue or be sued in its own right, including a corporation, a limited liability company, a
partnership, an association as defined in A.R.S. §§ 33-1202 or 33-1802, or a trust.
(2) Documents. A legal entity may prepare documents incidental to its regular course of
business or other regular activity if they are for the entity’s use and are not made available to third
parties.
(3) Justice and Municipal Courts. A person may represent a legal entity in a proceeding
before a justice court or municipal court if:
(A) the person is a full-time officer, partner, member, manager, or employee of the entity;
(B) the entity has specifically authorized the person to represent it in the proceeding;
(C) such representation is not the person’s primary duty to the entity, but is secondary or
incidental to other duties relating to the entity’s management or operation; and
(D) the person is not receiving separate or additional compensation for representing the
entity (other than receiving reimbursement for costs).
(4) General Stream Adjudication Proceeding. A person may represent a legal entity in
superior court in a general stream adjudication proceeding conducted under A.R.S. §§ 45-251 et
seq. (including a proceeding before a master appointed under A.R.S. § 45-255) if:
(A) the person is a full-time officer, partner, member, manager, or employee of the entity;
(B) the entity has specifically authorized the person to represent it in the proceeding;
(C) such representation is not the person’s primary duty to the entity but is secondary or
incidental to other duties related to the entity’s management or operation; and
(D) the person is not receiving separate or additional compensation for representing the
corporation or association (other than receiving reimbursement for costs).
(5) Administrative Hearings and Agency Proceedings. A person may represent a legal entity
in a proceeding before the Office of Administrative Hearings, or before an Arizona administrative
agency, or commission, or board, if:
(A) the person is a full-time officer, partner, member, manager, or employee of the entity;
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(B) the entity has specifically authorized the person to represent it in the particular
proceeding;
(C) such representation is not the person’s primary duty to the entity, but is secondary or
incidental to other duties relating to the entity’s management or operation; and
(D) the person is not receiving separate or additional compensation for representing the
entity (other than receiving reimbursement for costs).
(6) Exception. Despite Rule 31.3(c)(3) through (c)(5), a court, the hearing officer, or the officer
presiding at the agency or commission proceeding, may order the entity to appear only through
counsel if the court or officer determines that the person representing the entity is interfering with
the proceeding’s orderly progress or imposing undue burdens on other parties.
(d) Tax-Related Activities and Proceedings.
(1) A person may prepare a tax return for an entity or another person.
(2) A certified public accountant or other federally authorized tax practitioner (as that term is
defined in A.R.S. § 42-2069(D)(1)) may:
(A) render individual and corporate financial and tax advice to clients and prepare taxrelated documents for filing with governmental agencies;
(B) represent a taxpayer in a dispute before the State Board of Tax Appeals if the amount
at issue is less than $25,000; and
(C) practice before the Internal Revenue Service or other federal agencies if authorized to
do so.
(3) A property tax agent (as that term is defined in A.R.S. § 32-3651), who is registered with
the Arizona State Board of Appraisal under A.R.S. § 32-3642, may practice as authorized under
A.R.S. § 42-16001.
(4) A person may represent a party in a small claims proceeding in Arizona Tax Court
conducted under A.R.S. §§ 12-161 et seq.
(5) In any tax-related proceeding before the Arizona Department of Revenue, the Office of
Administrative Hearings relating to the Arizona Department of Revenue, a state or county board
of equalization, the Arizona Department of Transportation, the Arizona Department of Economic
Security, the Arizona Department of Child Safety, the Arizona Corporation Commission, or any
county, city, or town taxing or appeals official, a person may represent a taxpayer if:
(A) the person is:
(i) a certified public accountant,
(ii) a federally authorized tax practitioner (as that term is defined in A.R.S. § 422069(D)(1)); or
(iii) in matters in which the amount in dispute, including tax, interest and penalties, is
less than $5,000, the taxpayer’s duly appointed representative; or
(B) the taxpayer is a legal entity (including a governmental entity) and:
(i) the person is full-time officer partner, member, manager, or employee of the entity;
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(ii) the entity has specifically authorized the person to represent it in the proceeding;
(iii) such representation is not the person’s primary duty to the entity, but is secondary
or incidental to other duties relating to the entity’s management or operation; and
(v) the person is not receiving separate or additional compensation for such
representation (other than receiving reimbursement for costs).
(e) Other.
(1) Children with Disabilities. In any administrative proceeding under 20 U.S.C. §§ 1415(f)
or (k) regarding any matter relating to the identification, evaluation, educational placement, or the
provision of a free appropriate public education for a child with a disability or suspected disability,
a person may represent a party if:
(A) the hearing officer determines that the person has special knowledge or training with
respect to the problems of children with disabilities; and
(B) the person is not charging a fee for representing the party (other than receiving
reimbursement for costs).
Despite these provisions, the hearing officer may order the party to appear only through
counsel or in some other manner if he or she determines that the person representing the party is
interfering with the proceeding’s orderly progress or imposing undue burdens on other parties.
(2) Department of Fire, Building and Life Safety. In any landlord/tenant dispute before the
Arizona Department of Fire, Building and Life Safety, a person may represent a party if:
(A) the party has specifically authorized the person to represent the party in the proceeding;
and
(B) the person is not is not charging a fee for the representing the party (other than receiving
reimbursement for costs).
(3) Fiduciaries. A person licensed as a fiduciary under A.R.S. § 14-5651 may perform services
in compliance with Arizona Code of Judicial Administration § 7-202 without acting under the
supervision of an attorney authorized under Rule 31.1(a) to engage in the practice of law in
Arizona. Despite this provision, a court may suspend the fiduciary’s authority to act without an
attorney if it determines that lay representation is interfering with the proceeding’s orderly progress
or imposing undue burdens on other parties.
(4) Legal Document Preparers and Limited Licensed Legal Practitioners. Certified legal
document preparers and limited licensed legal practitioners may perform services in compliance
with the Arizona Code of Judicial Administration. This exception is not subject to the restriction
in the second sentence of Rule 31.3(a) if a disbarred or suspended attorney has been certified as a
legal document preparer or licensed as a limited license legal practitioner as provided in the
Arizona Code of Judicial Administration.
(5) Mediators.
(A) A person who is not authorized under Rule 31.1(a) to engage in the practice of law in
Arizona may prepare a written agreement settling a dispute or file such an agreement with the
appropriate court if:
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(i) the person is employed, appointed, or referred by a court or government entity and
is serving as a mediator at the direction of the court or a governmental entity; or
(ii) the person is participating without compensation in a nonprofit mediation program,
a community-based organization, or a professional association.
(B) Unless specifically authorized in Rule 31.3(e)(5)(A), a mediator who is not authorized
under Rule 31.1(a) to engage in the practice of law in Arizona and who prepares or provides
legal documents for the parties without attorney supervision must be certified as a legal
document preparer in compliance with the Arizona Code of Judicial Administration § 7-208.
(6) Nonlawyer Assistants and Out-of-State Attorneys.
(A) A nonlawyer assistant may act under an attorney’s supervision in compliance with ER
5.3 of the Arizona Rules of Professional Conduct. This exception is not subject to the
restriction in Rule 31.3(a) concerning a person who is currently suspended or has been
disbarred from the State Bar of Arizona, or is currently on disability inactive status.
(B) An attorney licensed in another jurisdiction may engage in conduct that is permitted
under ER 5.5 of the Arizona Rules of Professional Conduct.
(7) Personnel Boards. An employee may designate a person as a representative who is not
necessarily an attorney to represent the employee before any board hearing or any quasi-judicial
hearing dealing with personnel matters, but no fee may be charged (other than for reimbursement
of costs) for any services rendered in connection with such hearing by any such designated
representative who is not authorized under Rule 31.1(a) to engage in the practice of law in Arizona.
(8) State Bar Fee Arbitration. A person may represent a legal entity in a fee arbitration
proceeding conducted by the State Bar of Arizona Fee Arbitration Committee, if:
(A) the person is a full-time officer, partner, member, manager, or employee of the entity;
(B) the entity has specifically authorized the person to represent it in the particular
proceeding;
(C) such representation is not the person’s primary duty to the entity, but is secondary or
incidental to other duties relating to the entity’s management or operation; and
(D) the person is not receiving separate or additional compensation for representing the entity
(other than receiving reimbursement for costs).
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Current Rule 31, Arizona Rules of Supreme Court
Rule 31 Regulation of the Practice of Law
(a) Supreme Court Jurisdiction Over the Practice of Law
1. Jurisdiction. Any person or entity engaged in the practice of law or unauthorized practice of law
in this state, as defined by these rules, is subject to this court’s jurisdiction.
2. Definitions.
A. “Practice of law” means providing legal advice or services to or for another by:
(1) preparing any document in any medium intended to affect or secure legal rights for a
specific person or entity;
(2) preparing or expressing legal opinions;
(3) representing another in a judicial, quasi-judicial, or administrative proceeding, or other
formal dispute resolution process such as arbitration and mediation;
(4) preparing any document through any medium for filing in any court, administrative agency
or tribunal for a specific person or entity; or
(5) negotiating legal rights or responsibilities for a specific person or entity.
B. “Unauthorized practice of law” includes but is not limited to:
(1) engaging in the practice of law by persons or entities not authorized to practice pursuant
to paragraphs (b) or (c) or specially admitted to practice pursuant to Rule 38(a); or
(2) using the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” “law office,”
“J.D.,” “Esq.,” or other equivalent words by any person or entity who is not authorized to
practice law in this state pursuant to paragraphs (b) or (c) or specially admitted to practice
pursuant to Rule 38(a), the use of which is reasonably likely to induce others to believe that
the person or entity is authorized to engage in the practice of law in this state.
C. “Legal assistant/paralegal” means a person qualified by education and training who performs
substantive legal work requiring a sufficient knowledge of and expertise in legal concepts and
procedures, who is supervised by an active member of the State Bar of Arizona, and for whom
an active member of the state bar is responsible, unless otherwise authorized by supreme court
rule.
D. “Mediator” means an impartial individual who is appointed by a court or government entity
or engaged by disputants through written agreement to mediate a dispute. Serving as a mediator
is not the practice of law.
E. “Unprofessional conduct” means substantial or repeated violations of the Oath of Admission
150

397

to the Bar or the Lawyer’s Creed of Professionalism of the State Bar of Arizona.

(b) Authority to Practice. Except as hereinafter provided in section (d), no person shall practice
law in this state or represent in any way that he or she may practice law in this state unless the
person is an active member of the state bar.
(c) Restrictions on Disbarred Attorneys’ and Members’ Right to Practice. No member who is
currently suspended or on disability inactive status and no former member who has been disbarred
shall practice law in this state or represent in any way that he or she may practice law in this state.
(d) Exemptions. Notwithstanding the provisions of section (b), but subject to the limitations of
section (c) unless otherwise stated:
1. In any proceeding before the Department of Economic Security or Department of Child Safety,
including a hearing officer, an Appeal Tribunal or the Appeals Board, an individual party (either
claimant or opposing party) may be represented by a duly authorized agent who is not charging a
fee for the representation; an employer, including a corporate employer, may represent itself
through an officer or employee; or a duly authorized agent who is charging a fee may represent
any party, providing that an attorney authorized to practice law in the State of Arizona shall be
responsible for and supervise such agent.
2. An employee may designate a representative, not necessarily an attorney, before any board
hearing or any quasi-judicial hearing dealing with personnel matters, providing that no fee may be
charged for any services rendered in connection with such hearing by any such designated
representative not an attorney admitted to practice.
3. An officer of a corporation or a managing member of a limited liability company who is not an
active member of the state bar may represent such entity before a justice court or police court
provided that: the entity has specifically authorized such officer or managing member to represent
it before such courts; such representation is not the officer’s or managing member’s primary duty
to the entity, but secondary or incidental to other duties relating to the management or operation
of the entity; and the entity was an original party to or a first assignee of a conditional sales
contract, conveyance, transaction or occurrence that gave rise to the cause of action in such court,
and the assignment was not made for a collection purpose.
4. A person who is not an active member of the state bar may represent a party in small claims
procedures in the Arizona Tax Court, as provided in Title 12, Chapter 1, Article 4 of the Arizona
Revised Statutes.
5. In any proceeding in matters under Title 23, Chapter 2, Article 10 of the Arizona Revised
Statutes, before any administrative law judge of the Industrial Commission of Arizona or review
board of the Arizona Division of Occupational Safety and Health or any successor agency, a
corporate employer may be represented by an officer or other duly authorized agent of the
corporation who is not charging a fee for the representation.

151

398

6. An ambulance service may be represented by a corporate officer or employee who has been
specifically authorized by the ambulance service to represent it in an administrative hearing or
rehearing before the Arizona Department of Health Services as provided in Title 36, Chapter 21.1,
Article 2 of the Arizona Revised Statutes.
7. A person who is not an active member of the state bar may represent a corporation in small
claims procedures, so long as such person is a full-time officer or authorized full-time employee
of the corporation who is not charging a fee for the representation.
8. In any administrative appeal proceeding of the Department of Health Services, for behavioral
health services, pursuant to A.R.S. § 36-3413 (effective July 1, 1995), a party may be represented
by a duly authorized agent who is not charging a fee for the representation.
9. An officer or employee of a corporation or unincorporated association who is not an active
member of the state bar may represent the corporation or association before the superior court
(including proceedings before the master appointed according to A.R.S. § 45-255) in the general
stream adjudication proceedings conducted under Arizona Revised Statutes Title 45, Chapter 1,
Article 9, provided that: the corporation or association has specifically authorized such officer or
employee to represent it in this adjudication; such representation is not the officer’s or employee’s
primary duty to the corporation but secondary or incidental to other duties related to the
management or operation of the corporation or association; and the officer or employee is not
receiving separate or additional compensation (other than reimbursement for costs) for such
representation. Notwithstanding the foregoing provision, the court may require the substitution of
counsel whenever it determines that lay representation is interfering with the orderly progress of
the litigation or imposing undue burdens on the other litigants. In addition, the court may assess
an appropriate sanction against any party or attorney who has engaged in unreasonable, groundless,
abusive or obstructionist conduct.
10. An officer or full-time, permanent employee of a corporation who is not an active member of
the state bar may represent the corporation before the Arizona Department of Environmental
Quality in an administrative proceeding authorized under Arizona Revised Statutes. Title 49,
provided that: the corporation has specifically authorized such officer or employee to represent it
in the particular administrative hearing; such representation is not the officer’s or employee’s
primary duty to the corporation but secondary or incidental to other duties related to the
management or operation of the corporation; the officer or employee is not receiving separate or
additional compensation (other than reimbursement for costs) for such representation; and the
corporation has been provided with a timely and appropriate written general warning relating to
the potential effects of the proceeding on the corporation’s and its owners’ legal rights.
11. Unless otherwise specifically provided for in this rule, in proceedings before the Office of
Administrative Hearings, or in fee arbitration proceedings conducted under the auspices of the
State Bar of Arizona Fee Arbitration Committee, a legal entity may be represented by a full-time
officer, partner, member or manager of a limited liability company, or employee, provided that:
the legal entity has specifically authorized such person to represent it in the particular matter; such
representation is not the person’s primary duty to the legal entity, but secondary or incidental to
other duties relating to the management or operation of the legal entity; and the person is not
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receiving separate or additional compensation (other than reimbursement for costs) for such
representation.
12. In any administrative appeal proceeding relating to the Arizona Health Care Cost Containment
System, an individual may be represented by a duly authorized agent who is not charging a fee for
the representation.
13. In any administrative matter before the Arizona Department of Revenue, the Office of
Administrative Hearings relating to the Arizona Department of Revenue, a state or county board
of equalization, the Arizona Department of Transportation, the Arizona Department of Economic
Security, the Department of Child Safety, the Arizona Corporation Commission, or any county,
city, or town taxing or appeals official, a taxpayer may be represented by (1) a certified public
accountant, (2) a federally authorized tax practitioner, as that term is defined in A.R.S. § 422069(D)(1), or (3) in matters in which the dispute, including tax, interest and penalties, is less than
$5,000.00 (five thousand dollars), any duly appointed representative. A legal entity, including a
governmental entity, may be represented by a full-time officer, partner, member or manager of a
limited liability company, or employee, provided that: the legal entity has specifically authorized
such person to represent it in the particular matter; such representation is not the person’s primary
duty to the legal entity, but secondary or incidental to other duties relating to the management or
operation of the legal entity; and the person is not receiving separate or additional compensation
(other than reimbursement for costs) for such representation.
14. If the amount in any single dispute before the State Board of Tax Appeals is less than twentyfive thousand dollars, a taxpayer may be represented in that dispute before the board by a certified
public accountant or by a federally authorized tax practitioner, as that term is defined in A.R.S. §
42-2069(D)(1).
15. In any administrative proceeding pursuant to 20 U.S.C. § 1415(f) or (k) regarding any matter
relating to the identification, evaluation, educational placement, or the provision of a free
appropriate public education for a child with a disability or suspected disability, a party may be
represented by an individual with special knowledge or training with respect to the problems of
children with disabilities as determined by the administrative law judge, and who is not charging
the party a fee for the representation. The hearing officer shall have discretion to remove the
individual, if continued representation impairs the administrative process or causes harm to the
parties represented.
16. Nothing in these rules shall limit a certified public accountant or other federally authorized tax
practitioner, as that term is defined in A.R.S. § 42-2069(D)(1), from practicing before the Internal
Revenue Service or other federal agencies where so authorized.
17. Nothing in these rules shall prohibit the rendering of individual and corporate financial and tax
advice to clients or the preparation of tax-related documents for filing with governmental agencies
by a certified public accountant or other federally authorized tax practitioner as that term is defined
in A.R.S. § 42-2069(D)(1).
18. Nothing in this rule shall affect the ability of nonlawyer assistants to act under the supervision
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of a lawyer in compliance with ER 5.3 of the rules of professional conduct. This exemption is not
subject to section (c).
19. Nothing in these rules shall prohibit the supreme court, court of appeals, superior courts, or
limited jurisdiction courts in this state from creating and distributing form documents for use in
Arizona courts.
20. Nothing in these rules shall prohibit the preparation of documents incidental to a regular course
of business when the documents are for the use of the business and not made available to third
parties.
21. Nothing in these rules shall prohibit the preparation of tax returns.
22. Nothing in these rules shall affect the rights granted in the Arizona or United States
Constitutions.
23. Nothing in these rules shall prohibit an officer or employee of a governmental entity from
performing the duties of his or her office or carrying out the regular course of business of the
governmental entity.
24. Nothing in these rules shall prohibit a certified legal document preparer from performing
services in compliance with Arizona Code of Judicial Administration, Part 7, Chapter 2, Section
7-208. This exemption is not subject to paragraph (c) of this rule, as long as the disbarred attorney
or member has been certified as provided in § 7-208 of the Arizona Code of Judicial
Administration.
25. Nothing in these rules shall prohibit a mediator as defined in these rules from preparing a
written mediation agreement or filing such agreement with the appropriate court, provided that:
(A) the mediator is employed, appointed or referred by a court or government entity and is
serving as a mediator at the direction of the court or government entity; or
(B) the mediator is participating without compensation in a nonprofit mediation program, a
community-based organization, or a professional association.
In all other cases, a mediator who is not an active member of the state bar and who prepares or
provides legal documents for the parties without the supervision of an attorney must be certified
as a legal document preparer in compliance with the Arizona Code of judicial Administration, Part
7, Chapter 2, Section 7-208.
26. Nothing in these rules shall prohibit a property tax agent, as that term is defined in A.R.S. §
32-3651, who is registered with the Arizona State Board of Appraisal pursuant to A.R.S. § 323642, from practicing as authorized pursuant to A.R.S. § 42-16001.
27. Nothing in these rules shall affect the ability of lawyers licensed in another jurisdiction to
engage in conduct that is permitted under ER 5.5 of the rules of professional conduct.
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28. In matters before the Arizona Corporation Commission, a public service corporation, an
interim operator appointed by the Commission, or a nonprofit organization may be represented by
a corporate officer, employee, or a member who is not an active member of the state bar if
(A) the public service corporation, interim operator, or nonprofit organization has specifically
authorized the officer, employee, or member to represent it in the particular matter,
(B) such representation is not the person’s primary duty to the public service corporation, interim
operator, or nonprofit organization, but is secondary or incidental to such person’s duties relating
to the management or operation of the public service corporation, interim operator, or nonprofit
organization, and
(C) the person is not receiving separate or additional compensation (other than reimbursement
for costs) for such representation.
Notwithstanding the foregoing provisions, the Commission or presiding officer may require
counsel in lieu of lay representation whenever it determines that lay representation is interfering
with the orderly progress of the proceeding, imposing undue burdens on the other parties, or
causing harm to the parties represented.
29. In any landlord/tenant dispute before the Arizona Department of Fire, Building and Life Safety,
an individual may be represented by a duly authorized agent who is not charging a fee for the
representation, other than reimbursement for actual costs.
30. A person licensed as a fiduciary pursuant to A.R.S. § 14-5651 may perform services in
compliance with Arizona code of judicial administration, Part 7, Chapter 2, Section 7-202.
Notwithstanding the foregoing provision, the court may suspend the fiduciary’s authority to act
without an attorney whenever it determines that lay representation is interfering with the orderly
progress of the proceedings or imposing undue burdens on other parties.
31. Nothing in these rules shall prohibit an active member or full-time employee of an association
defined in A.R.S. §§ 33-1202 or 33-1802, or the officers and employees of a management company
providing management services to the association, from appearing in a small claims action, so long
as:
(A) the association’s employee or management company is specifically authorized in writing by
the association to appear on behalf of the association;
(B) the association is a party to the small claims action.
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APPENDIX 5: Draft Administrative Order Implementing Licensed Legal Advocate
Pilot Program
IN THE SUPREME COURT OF THE STATE OF ARIZONA
____________________________________

In the Matter of:

)
)
AUTHORIZING A LICENSED
)
LEGAL ADVOCATE PILOT PROGRAM )
)
)
____________________________________)

Administrative Order
No. 20__ - ________

“Promoting Access to Justice” is Goal 1 of the Judiciary’s Strategic Agenda, Justice for
the Future: Planning for Excellence, 2019-2024. The Task Force on the Delivery of Legal
Services, established by Administrative Order 2018-111, was charged with reviewing the
regulation of the delivery of legal services as well as examining and recommending whether
nonlawyers, with specified qualifications, should be allowed to provide limited legal services.
At the same time the Task Force was pursuing its charge, the Innovation for Justice
Program at the University of Arizona James E. Rogers College of Law (i4J) brought graduate
students, undergraduate students and over 50 members of the community together in i4J’s
Innovating Legal Services course to explore a challenge framed as: “should Arizona create a new
tier of civil legal professional, and what could that mean for survivors of domestic abuse?” The
Innovating Legal Services course developed a proposal for a pilot program that would train lay
legal advocates to become Licensed Legal Advocates (LLAs), able to legally advise DV survivors
as they navigate Arizona’s civil legal system. The proposed pilot removes the barrier imposed by
unauthorized practice of law restrictions, giving the LLAs the ability to handle specificallyidentified legal needs of participants at Emerge! and enhancing those participants’ access to
justice. The details of the pilot program are captured in a report titled Report to the Arizona
Supreme Court Task Force on Delivery of Legal Services: Designing a New Tier of Legal
Professional for Survivors of Domestic Violence, which was presented to the Task Force.
The Task Force found the pilot program was consistent with its charge. In October 2019,
the Task Force recommended to the Arizona Judicial Council (AJC) that the Supreme Court
establish the Licensed Legal Advocate Pilot Program. The AJC recommended adoption of the
[report/recommendation].
Therefore, pursuant to Article VI, Section 3, of the Arizona Constitution,
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IT IS ORDERED that:
1. The Licensed Legal Advocate Pilot Program shall run for a period of 24 months from the
date of implementation.
2. Rule 31(d) of the Arizona Rules of Supreme Court is deemed modified as set forth in
Appendix A for the duration of the Licensed Legal Advocates Pilot Program.
3. Licensed legal advocates may provide legal advice in the following areas:
a. Identifying urgent legal needs at intake and providing advice regarding next steps
of action with respect to those needs;
b. Assisting self-represented DV survivors with the completion of DV and family law
forms and providing legal advice necessary to adequately complete those forms;
c. Providing advice regarding preserving potential court evidence and preparing for
court hearings and mediations; and
d. Assisting survivors at court hearings by being able to sit with the survivor and
quietly advise them as requested by the survivor or the court.
4. Licensed Legal Advocates are subject to the Licensed Legal Advocates Rules of
Professional Conduct, as set forth in Appendix B, adapted from the Arizona Rules of
Professional Conduct for the duration of the Licensed Legal Advocates Pilot Program.
5. Qualifications of Licensed Legal Advocates are set forth in Appendix C.
6. A licensing exam for the Licensed Legal Advocates Pilot Program shall be developed and
administered by the Certification and Licensing Division of the AOC, who shall oversee
licensure of Licensed legal Advocates.
7. The Licensed Legal Advocate Pilot Program shall be administered by the Pilot Program
Director in coordination with the AOC.

Dated this _______ day of ______________________, 20__.

____________________________________
ROBERT BRUTINEL
Chief Justice
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This publication can be provided in an alternate format or other assistance may be provided upon
request by a qualified individual with a disability under the provisions of the Americans with
Disabilities act.
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The University of Arizona James E. Rogers College of Law has started a two-year pilot project that
licenses a small group of nonlawyers to give limited legal advice on civil matters stemming from
domestic violence.
The individuals will be known as licensed legal advocates and trained to provide legal advice on
topics including protective orders, divorce, child custody, consumer protection and housing,
according to a Monday news release (https://law.arizona.edu/news/2020/02/new-licensed-legal-advocates-pilot-program).
A University of Arizona summary of the project cites Legal Services Corp. figures stating that in the
United States, 97% of low-income domestic violence survivors had civil legal issues in 2017, but only
23% of that group sought legal help. And according to the Arizona Department of Health Services
(https://domesticviolence.az.gov/domestic-violence/facts-and-figures), one or more children in the state witness
domestic violence every 44 minutes.
The project follows a 2019 Arizona Supreme Court task force report
(https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolution

on legal services
delivery, with suggestions including the elimination Arizona’s Rule of Professional Conduct 5.4
(https://www.azbar.org/Ethics/RulesofProfessionalConduct/ViewRule?id=50), which is based on Rule 5.4
s/november2019/arizona-supreme-court-task-force-on-delivery-of-legal-services-final-report-2019-october.pdf)

(https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_4_professional_i

of the ABA Model Rules of Professional Conduct restricting partnerships with
nonlawyers in the practice of law. The Arizona Supreme Court is expected to vote on the
recommendation on Rule 5.4 in August.
ndependence_of_a_lawyer/)

The court has authorized a similar pilot project suggested by the Arizona Bar Foundation, Arizona
Vice Chief Justice Ann A. Scott Timmer, who chaired the task force, told the ABA Journal in an
email. According to the supreme court task force report, the bar foundation pilot project involves
creating a legal document preparer program to assist people who experienced domestic violence.
“We are in favor of greenlighting pilot projects that are carefully constructed to close the civil justice
gap in services while simultaneously ensuring the public is protected from inept, unprofessional or
fraudulent services,” she wrote.
The University of Arizona project, which is managed by its Innovation for Justice Program
(https://law.arizona.edu/innovation-for-justice), is listed as recommendation No. 7 in the task force report. The
idea
was developed
and submitted by Stacy Butler, the program’s director, and her students, along
Cookie
Use Policy
with a former state bar president and a retired family law judge. The Innovation for Justice Program
This website uses cookies to make the website work properly and to provide the most relevant products and services to
focuses
on access to justice issues and how technology and innovation can help.
our members and site visitors.

“We wanted to create a tier that could drive change, and domestic advocates was a natural fit. They
already have all the training, they know a lot about how the system really works,PRIVACY
and they’re
POLICY traumainformed,” Butler says.
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Between three and four lay legal advocates from Southern Arizona’s Emerge! Center Against
Domestic Abuse are expected to start an eight-week training program in September. Participants
must have a bachelor’s degree and at least 2,000 hours of work as a lay legal advocate. (Lay legal
advocates can provide general information about legal forms and court procedures in issues
stemming from domestic violence, but they cannot give legal advice.)
Training will combine an online curriculum with in-person classes, and the Arizona Supreme
Court’s Administrative Office of the Courts is working with the Innovation for Justice Program to
embed a licensing exam in the course. If the pilot is successful and becomes permanent, the licensed
legal advocates will be required to take continuing legal education courses post-training, Butler says.
Clients who need to go to court in a civil matter will represent themselves, but the licensed legal
advocate will have a seat at the table.
“There will be more of a focus on ethics and advocacy, and it will be confirming that they have a solid
understanding on civil procedure,” Butler says.
When asked about concerns of whether licensed legal advocates might miss something when giving
legal advice, Butler said all of the adjunct professors who teach the pilot project will continue to serve
as mentors once training is finished.
The pilot project runs until the end of 2021 and includes a research study with data looking at things
like procedural fairness, whether a licensed legal advocate was able to provide the required level of
legal services, and case outcomes.
Meanwhile, the Utah Supreme Court in August (https://www.abajournal.com/news/article/nonlawyers-could-invest-inlaw-firms-and-own-legal-businesses-under-utah-work-groups-proposal) voted to pursue a regulatory reform working
group’s recommendations, which included either eliminating or relaxing its Rule 5.4.
The Utah report, as well as the Arizona Supreme Court task force report
(https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolution
s/november2019/utah-work-group-on-regulatory-reform-report-2019-august.pdf),

are both cited in the report

accompanying Resolution 115 (https://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/ebook-ofresolutions-with-reports/2020-midyear-electronic-resolution-book.pdf), which is scheduled to be voted on by the House
of Delegates on Feb. 17 at the ABA Midyear Meeting in Austin, Texas. The resolution asks the ABA
to encourage jurisdictions to consider regulatory innovation and examine existing regulations,
including
those
related
to the unauthorized practice of law.
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NEWS RELEASE
Arizona Supreme Court
Administrative Office of the Courts
Contact: Aaron Nash
Phone: 602-452-3656
Email: anash@courts.az.gov

August 27, 2020

Arizona Supreme Court Makes Generational Advance in Access to Justice
PHOENIX – The Arizona Supreme Court voted this week to make far-reaching changes that could
transform the public’s access to legal services. The approved changes, stemming from the Court’s
Task Force on the Delivery of Legal Services, chaired by Vice Chief Justice Ann A. Scott Timmer,
focused on reforming regulations to allow for more innovation and to make legal services more
affordable while still protecting the public. Arizona Supreme Court Chief Justice Robert Brutinel
said of the development, “The Court’s goal is to improve access to justice and to encourage
innovation in the delivery of legal services. The work of the task force adopted by the Court will
make it possible for more people to access affordable legal services and for more individuals and
families to get legal advice and help. These new rules will promote business innovation in
providing legal services at affordable prices. I thank and commend the Task Force and its chair,
Vice Chief Justice Timmer for their groundbreaking work.” The Utah Supreme Court recently
made similar changes to their court rules while other states have task forces looking at reforms.
The Court approved modifications to the court rules regulating the practice of law, which
allows for two significant changes. One change is a licensure process that will allow nonlawyers,
called “Legal Paraprofessionals” (LPs), to provide limited legal services to the public, including
being able to go into court with their client. The other change is the elimination of the rule
prohibiting fee sharing and prohibiting nonlawyers from having economic interests in law firms.
With these modifications, Arizona is set to implement the most far-reaching changes to the
regulation of the practice of law of any state thus far.
Referred to as “LLLPs” in the task force report, the first regulatory framework addresses
the Legal Paraprofessional (LP) model that would authorize nonlawyers to directly provide limited
legal representation to clients. In many ways, LPs would be the legal system’s equivalent of a
Page 1 of 2
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nurse practitioner in the medical field. Those interested in becoming LPs would have to meet
education and experience requirements, pass a professional abilities examination, and pass a
character and fitness process. Successful candidates would be affiliate members of the state bar
and would be subject to the same ethical rules and discipline process as lawyers.
The rule changes authorized by the Court have an effective date of January 1, 2021 and
require the Administrative Office of the Courts to adopt a code section of the Arizona Code of
Judicial Administration to implement the regulatory framework for the licensing of LPs.
Another significant rule change authorized by the Court was the elimination of ER 5.4, the
rule barring nonlawyers from fee sharing and barring nonlawyers from having an economic interest
in a law firm. The regulatory framework addressing this change requires businesses, called
“Alternative Business Structures,” to be licensed. This provision will also become effective on
January 1, 2021.
In part, the innovation opportunities created by these changes are intended to improve
access to justice and to make access to legal documents and legal representation available to more
members of the public. A sentiment driving the task force responsible for proposing the rule
changes was that lawyers have an ethical obligation to assure that legal services are available to
the public and that if the rules stand in the way of making those services available, the rules should
change. At the same time, the changes must maintain the professional independence of lawyers
and protect the public from unethical and unprofessional conduct.
Other changes approved by the Court include those regulating lawyer advertising, most of
which align with recent changes made to the American Bar Association’s Model Rules. For
information about Arizona’s legal services innovations, the application processes that are in
development for these new regulatory programs, links to the proposals, FAQs, the Task Force
report, the Court’s recent order and more, see the Access to Legal Services webpage at
https://www.azcourts.gov/accesstolegalservices/.

###

To learn more about Arizona’s judicial branch, visit www.azcourts.gov.
Follow us on Twitter: @AZCourts and on Facebook at @ArizonaSupremeCourt.
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SUPREME COURT OF ARIZONA
In the Matter of

) Arizona Supreme Court
) No. R-20-0034
RESTYLE AND AMEND RULE 31; ADOPT )
NEW RULE 33.1; AMEND RULES 32,
)
41, 42 (VARIOUS ERs FROM 1.0 TO
)
5.7), 46-51, 54-58, 60 AND 75-76 )
)
)
) FILED: 8/27/2020
)
__________________________________)

ORDER AMENDING
THE ARIZONA RULES OF THE SUPREME COURT
AND THE ARIZONA RULES OF EVIDENCE
Petitioner Dave Byers, on behalf of the Task Force on the
Delivery

of

Legal

Services,

has

filed

a

rule

petition

and

amended rule petition proposing to: (a) abrogate Arizona Supreme
Court

Rule

31

(and

associated

items

following

the

rule)

and

replace them with proposed new Rules 31, 31.1, 31.2, and 31.3;
(b) amend Supreme Court Rules 32, 41, 42 (and certain ethics
rules and comments set forth in that rule), 43, 46-51, 54-58,
60, 63, 66, 67, 75 and 76; and (c) adopt a new Supreme Court
Rule 33.1.

Having considered the petition, comments submitted

in response to the petition, and Petitioner’s reply to those
comments,
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IT IS ORDERED:
(a)

abrogating current Supreme Court Rule 31 and the

Oath of Admission and the Lawyer’s Creed of Professionalism that
follow the rule, and replacing them with the adoption of new
Rules 31, 31.1, 31.2, and 31.3 in accordance with Attachment #1
to this order, effective January 1, 2021;
(b)

adopting

new

Supreme

Court

Rule

33.1

in

accordance with Attachment #2 to this order, effective January
1, 2021;
(c)

amending or abrogating ERs 1.0, 1.5, 1.6, 1.7,

1.8, 1.10, 1.17, 5.1, 5.3, 5.4, 5.7 and 8.3 in Supreme Court
Rule 42 and those rules’ associated rule comments, in accordance
with Attachment #3 to this order, effective January 1, 2021;
(d)

amending Supreme Court Rules 32, 41, 43, 46-51,

54-58, 60, 63, 66, 67, 75 and 76 in accordance with Attachment
#4 to this order, effective January 1, 2021; and
(e)

adopting

new

Arizona

Rule

of

Evidence

513

in

accordance with Attachment #5 to this order, effective January
1, 2021.
DATED this 27th day of August, 2020.

________/s/____________________
ROBERT BRUTINEL
Chief Justice
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Attachment #1
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ATTACHMENT #1
ARIZONA RULES OF THE SUPREME COURT
Rule 31. Supreme Court Jurisdiction
(a) Jurisdiction. The Arizona Supreme Court has jurisdiction over any person or
entity engaged in the authorized or unauthorized “practice of law” in Arizona, as that
phrase is defined in (b). The Arizona Supreme Court also has jurisdiction over any ABS
licensed under Rule 31.1(c) and ACJA 7-209.
(b) Definition. “Practice of law” means providing legal advice or services to or for
another by:
(1) preparing or expressing legal opinions to or for another person or entity;
(2) representing a person or entity in a judicial, quasi-judicial, or administrative
proceeding, or other formal dispute resolution process such as arbitration or
mediation;
(3) preparing a document, in any medium, on behalf of a specific person or entity
for filing in any court, administrative agency, or tribunal;
(4) negotiating legal rights or responsibilities on behalf of a specific person or
entity; or
(5) preparing a document, in any medium, intended to affect or secure a specific
person’s or entity’s legal rights.
Rule 31.1. Authorized Practice of Law.
(a) Requirement. A person may engage in the practice of law in Arizona, or
represent that he or she is authorized to engage in the practice of law in Arizona, only if:
(1) the person is an active member in good standing of the State Bar of Arizona
under Rule 32; or
(2) the person is specifically authorized to do so under Rules 31.3, 38, or 39.
(b) Lack of Good Standing. A person who is currently suspended or has been
disbarred from the State Bar of Arizona, or is currently on disability inactive status, is not
a member in good standing of the State Bar of Arizona under Rule 31.1(a)(1).
(c) Alternative Business Structure (ABS). An entity that includes nonlawyers who
have an economic interest or decision-making authority as defined in ACJA 7-209 may
employ, associate with, or engage a lawyer or lawyers to provide legal services to third
parties only if:
(1) it employs at least one person who is an active member in good standing of the
State Bar of Arizona under Rule 32 who supervises the practice of law under ER 5.3;
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(2) it is licensed pursuant to ACJA § 7-209; and
(3) legal services are only provided by persons authorized to do so and in
compliance with the Rules of Supreme Court.
Rule 31.2. Unauthorized Practice of Law. Except as provided in Rule 31.3, a person,
entity, or ABS who is not authorized to practice law in Arizona under Rule 31.1(a), (c),
or Rule 31.3 must not:
(a) engage in the practice of law or provide legal services in Arizona; or
(b) use the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” “law
office,” “J.D.,” “Esq.,” “alternative business structure (ABS),” or other equivalent words
that are reasonably likely to induce others to believe that the person or entity is
authorized to engage in the practice of law or provide legal services in Arizona.
Rule 31.3. Exceptions to Rule 31.2.
(a) Generally.
(1) Notwithstanding Rule 31.2, a person or entity may engage in the practice of
law in a limited manner as authorized in Rule 31.3(b) through (e), but the person or
entity who engages in such an activity is subject to the Arizona Supreme Court’s
jurisdiction concerning that activity.
(2) A person who is currently suspended or has been disbarred from the State Bar
of Arizona, or is currently on disability inactive status, may not engage in any of the
activities specified in this Rule 31.3 unless this rule authorizes a specific activity.
(3) An ABS whose license has been suspended or revoked may not engage in any
of the activities specified in this rule, except an ABS whose license has been
suspended may engage in activities as expressly authorized by judgment or order of
the Arizona Supreme Court, the presiding disciplinary judge, or a hearing panel.
(b) Governmental Activities and Court Forms.
(1) In Furtherance of Official Duties. An elected official or employee of a
governmental entity may perform the duties of his or her office and carry out the
government entity’s regular course of business.
(2) Forms. The Supreme Court, Court of Appeals, superior court, and limited
jurisdiction courts may create and distribute forms for use in Arizona courts.
(c) Legal Entities.
(1) Definition. “Legal entity” means an organization that has legal standing under
Arizona law to sue or be sued in its own right, including a corporation, a limited
liability company, a partnership, an association as defined in A.R.S. §§ 33-1202 or
33-1802, a trust, or a governmental or tribal entity.
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(2) Documents. A legal entity may prepare documents incidental to its regular
course of business or other regular activity if they are for the entity’s use and are not
made available to third parties.
(3) Justice and Municipal Courts. A person may represent a legal entity in a
proceeding before a justice court or municipal court if:
(A) the person is an officer, partner, member, manager, or employee of the
entity;
(B) the entity has specifically authorized the person to represent it in the
proceeding;
(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and
(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).
(4) General Stream Adjudication Proceeding. A person may represent a legal
entity in superior court in a general stream adjudication proceeding conducted under
A.R.S. §§ 45-251 et seq. (including a proceeding before a master appointed under
A.R.S. § 45-255) if:
(A) the person is an officer, partner, member, manager, or employee of the
entity;
(B) the entity has specifically authorized the person to represent it in the
proceeding;
(C) such representation is not the person’s primary duty to the entity but is
secondary or incidental to other duties related to the entity’s management or
operation; and
(D) the person is not receiving separate or additional compensation for
representing the corporation or association (other than receiving reimbursement
for costs).
(5) Administrative Hearings and Agency Proceedings. A person may represent a
legal entity in a proceeding before the Office of Administrative Hearings, or before an
Arizona administrative agency, commission, or board, if:
(A) the person is an officer, partner, member, manager, or employee of the
entity;
(B) the entity has specifically authorized the person to represent it in the
particular proceeding;
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(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and
(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).
(6) Arizona Corporation Commission. A person may represent a legal entity in a
proceeding before the Arizona Corporation Commission (“Commission”) if the
representation complies with subsection (c)(5). Additionally, a person with expertise
in the field of public utility regulatory compliance, public utility accounting or
finance, public utility engineering, railroad engineering or safety, or pipeline
engineering or safety may prepare, submit, or file with the Commission on the entity’s
behalf a tariff, rate schedule, engineering report, or other technical or financial
document within the person’s field of expertise.
(7) Exception. Despite Rule 31.3(c)(3) through (c)(6), a court, the hearing officer,
or the officer presiding at the agency or commission proceeding, may order the entity
to appear only through counsel if the court or officer determines that the person
representing the entity is interfering with the proceeding’s orderly progress or
imposing undue burdens on other parties.
(d) Tax-Related Activities and Proceedings.
(1) A person may prepare a tax return for an entity or another person.
(2) A certified public accountant or other federally authorized tax practitioner (as
that term is defined in A.R.S. § 42-2069(D)(1)) may:
(A) render individual and corporate financial and tax advice to clients and
prepare tax-related documents for filing with governmental agencies;
(B) represent a taxpayer in a dispute before the State Board of Tax Appeals if
the amount at issue is less than $25,000; and
(C) practice before the Internal Revenue Service or other federal agencies if
authorized to do so.
(3) A property tax agent (as that term is defined in A.R.S. § 32-3651), who is
registered with the Arizona State Board of Appraisal under A.R.S. § 32-3642, may
practice as authorized under A.R.S. § 42-16001.
(4) A person may represent a party in a small claim proceeding in Arizona Tax
Court conducted under A.R.S. §§ 12-161 et seq.
(5) In any tax-related proceeding before the Arizona Department of Revenue, the
Office of Administrative Hearings relating to the Arizona Department of Revenue, a
state or county board of equalization, the Arizona Department of Transportation, the
Arizona Department of Economic Security, the Arizona Department of Child Safety,
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or any county, city, or town taxing or appeals official, a person may represent a
taxpayer if:
(A) the person is:
(i) a certified public accountant,
(ii) a federally authorized tax practitioner (as that term is defined in A.R.S.
§ 42-2069(D)(1)); or
(iii) in matters in which the amount in dispute, including tax, interest and
penalties, is less than $5,000, the taxpayer’s duly appointed representative; or
(B) the taxpayer is a legal entity (including a governmental entity) and:
(i) the person is an officer partner, member, manager, or employee of the
entity;
(ii) the entity has specifically authorized the person to represent it in the
proceeding;
(iii) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and
(v) the person is not receiving separate or additional compensation for such
representation (other than receiving reimbursement for costs).
(e) Other.
(1) Children with Disabilities. In any administrative proceeding under 20 U.S.C.
§§ 1415(f) or (k) regarding any matter relating to the identification, evaluation,
educational placement, or the provision of a free appropriate public education for a
child with a disability or suspected disability, a person may represent a party if:
(A) the hearing officer determines that the person has special knowledge or
training with respect to the problems of children with disabilities; and
(B) the person is not charging a fee for representing the party (other than
receiving reimbursement for costs).
Despite these provisions, the hearing officer may order the party to appear only
through counsel or in some other manner if he or she determines that the person
representing the party is interfering with the proceeding’s orderly progress or imposing
undue burdens on other parties.
(2) Department of Fire, Building and Life Safety. In any landlord/tenant dispute
before the Arizona Department of Fire, Building and Life Safety, a person may
represent a party if:
(A) the party has specifically authorized the person to represent the party in the
proceeding; and
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(B) the person is not is not charging a fee for the representing the party (other
than receiving reimbursement for costs).
(3) Fiduciaries. A person licensed as a fiduciary under A.R.S. § 14-5651 may
perform services in compliance with Arizona Code of Judicial Administration § 7-202
without acting under the supervision of an attorney authorized under Rule 31.1(a) to
engage in the practice of law in Arizona. Despite this provision, a court may suspend
the fiduciary’s authority to act without an attorney if it determines that lay
representation is interfering with the proceeding’s orderly progress or imposing undue
burdens on other parties.
(4) Legal Document Preparers and Legal Paraprofessionals. Certified legal
document preparers and legal paraprofessionals may perform services in compliance
with the Arizona Code of Judicial Administration. Disbarred or suspended attorneys
may only be certified as a legal document preparer or licensed as a legal
paraprofessional if approved by the Supreme Court.
(5) Mediators.
(A) A person who is not authorized under Rule 31.1(a) to engage in the
practice of law in Arizona may prepare a written agreement settling a dispute or
file such an agreement with the appropriate court if:
(i) the person is employed, appointed, or referred by a court or government
entity and is serving as a mediator at the direction of the court or a
governmental entity; or
(ii) the person is participating without compensation in a nonprofit
mediation program, a community-based organization, or a professional
association.
(B) Unless specifically authorized in Rule 31.3(e)(5)(A), a mediator who is not
authorized under Rule 31.1(a) to engage in the practice of law in Arizona and who
prepares or provides legal documents for the parties without attorney supervision
must be certified as a legal document preparer in compliance with the Arizona
Code of Judicial Administration § 7-208.
(6) Nonlawyer Assistants and Out-of-State Attorneys.
(A) A nonlawyer assistant may act under an attorney’s supervision in
compliance with ER 5.3 of the Arizona Rules of Professional Conduct. This
exception is not subject to the restriction in Rule 31.3(a)(2) concerning a person
who is currently suspended or has been disbarred from the State Bar of Arizona or
is currently on disability inactive status.
(B) An attorney licensed in another jurisdiction may engage in conduct that is
permitted under ER 5.5 of the Arizona Rules of Professional Conduct.
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(7) Personnel Boards. An employee may designate a person as a representative
who is not necessarily an attorney to represent the employee before any board hearing
or any quasi-judicial hearing dealing with personnel matters, but no fee may be
charged (other than for reimbursement of costs) for any services rendered in
connection with such hearing by any such designated representative who is not
authorized under Rule 31.1(a) to engage in the practice of law in Arizona.
(8) State Bar Fee Arbitration. A person may represent a legal entity in a fee
arbitration proceeding conducted by the State Bar of Arizona Fee Arbitration
Committee, if:
(A) the person is a full-time officer, partner, member, manager, or employee of
the entity;
(B) the entity has specifically authorized the person to represent it in the
particular proceeding;
(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and
(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).
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ATTACHMENT #2
ARIZONA RULES OF THE SUPREME COURT
Rule 33.1. Committee; Entity Regulation
(a) Committee.
1. Creation of the Committee. The examination of applications and recommendations to
grant or deny licensure of alternative business structures shall conform to this rule and
ACJA § 7-209. For such purposes, there shall be a Committee on Alternative Business
Structures. The Committee on Alternative Business Structures shall consist of eleven
members.
2. Appointment of Members. Members of the Committee shall be appointed by the
Arizona Supreme Court, considering geographical, gender, and ethnic diversity.
Members shall serve at the pleasure of the Court and may be removed from the
Committee at any time by order of the Court. A member of the Committee may resign at
any time. The Chief Justice shall appoint the Committee chair.
3. Terms of Office. Members of the Committee will serve three-year terms, which will
be staggered among members as designated by the Chief Justice. Members may be
reappointed to successive terms. If a vacancy exists due to resignation or inability of a
board member to serve, the Court shall appoint another person to serve the unexpired
term.
4. Powers and Duties of the Committee. The Committee on Alternative Business
Structures shall examine applications for licensure and recommend to the Court those
applicants who are deemed by the Committee to be qualified and not qualified pursuant
to ACJA § 7-209. The Court will then consider the recommendations and either grant or
deny licensure.
5. Review by Court. The Committee’s recommendation regarding an application for
licensure will be transmitted to the Arizona Supreme Court for review as provided in
ACJA § 7-209(E). Upon receipt of the recommendation, the Court may decline review or
issue an order approving, denying, or approving with modification the recommendation
Upon receipt of the Court’s order, the Committee shall either grant or deny the
application as directed.
6. Response to Recommendation to Deny.
A. An applicant affected by any recommendation of the Committee on Alternative
Business Structures may, within twenty (20) days after such a recommendation has
been filed with the Arizona Supreme Court file a response with the Court. The response
should state the facts that form the basis for the response, and applicant’s reasons for
believing this Court should approve, deny, or modify the recommendation of the
Committee.
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B. A copy of the response must be promptly served upon the Committee. The
Committee will have thirty (30) days after service to transmit the applicant’s file,
including all findings and reports prepared by or for the Committee, and a reply to the
response fully advising the Court as to the Committee’s reason for its recommendation.
Thereafter, the Court may hold any hearings or request additional information as
necessary to decide whether to approve or deny the application or approve it with
modification.
C. Any document filed under Rule 33.1(a)(6) is open to the public except that, upon
request by an applicant, the Clerk will seal medical or psychological reports and
records. An applicant may request the Court to seal a portion of any other materials
submitted.
(b) Decision Regarding Licensure. The Committee shall recommend approval of
applications if the requirements in this rule and in ACJA § 7-209 are met by the
applicant. The Committee’s recommendation shall state the factors in favor of approval.
(1) Decisions of the Committee must take into consideration the following regulatory
objectives:
(A) protecting and promoting the public interest;
(B) promoting access to legal services;
(C) advancing the administration of justice and the rule of law;
(D) encouraging an independent, strong, diverse, and effective legal profession; and
(E) promoting and maintaining adherence to professional principles.
(2) The Committee shall examine whether an applicant has adequate governance
structures and policies in place to ensure:
(A) lawyers providing legal services to consumers act with independence consistent
with the lawyers’ professional responsibilities;
(B) the alternative business structure maintains proper standards of work;
(C) the lawyer makes decisions in the best interest of clients;
(D) confidentiality consistent with Arizona Rule of Supreme Court 42 is
maintained; and
(E) any other business policies or procedures that do not interfere with a lawyers’
duties and responsibilities to clients.
(c) Power of Court to Revoke or Suspend License. Nothing contained in this rule shall
be considered as a limitation upon the power and authority of the Arizona Supreme Court
upon petition of the Committee on Alternative Business Structures, probable cause
committee, bar counsel, or on its own motion, to file a petition with the presiding
disciplinary judge to revoke or suspend, after due notice and hearing, the license of an
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alternative business structure in this state for fraud or material misrepresentation in the
procurement the ABS’s license.
(d) Practice in Courts. No alternative business structure shall employ any person to
provide legal services in the State of Arizona unless the person is licensed to practice law
or otherwise authorized to provide legal services under Rule 31.1 or 31.3.
(e) Retention and Confidentiality of Records of Applicants. The records of applicants
for licensure pursuant to ACJA § 7-209 shall be maintained and may be destroyed in
accordance with approved retention and disposition schedules pursuant to administrative
order of the Court, pursuant to Rule 29, Rules of Supreme Court. The records and the
proceedings concerning an application for licensure shall remain confidential, except as
otherwise provided in these rules. Bar counsel shall be allowed access to the records of
applicants for licensure and the proceedings of the Committee concerning an application
for licensure in connection with any proceeding before the Court. In addition, the
Committee or designated staff may disclose their respective records pertaining to an
applicant for licensure to:
1. any licensing authority in any other state the applicant seeks similar licensure;
2. bar counsel for discipline enforcement purposes; and
3. a law enforcement agency, upon subpoena or good cause shown.
(f) Immunity from Civil Suit.
1. The Arizona Supreme Court, the Committee, and the members, staff, employees, and
agents thereof, are immune from all civil liability for conduct and communications
occurring in the performance of their official duties relating to the licensing of applicants
seeking to be licensed as an alternative business structure.
2. Records, statements of opinions and other information regarding an applicant for
licensure communicated by any person, firm, or institution, without malice, to the Court
or the Committee, and the Court’s and Committee’s members, staff, employees, and
agents, are privileged, and civil suits predicated on such records, statements, or other
information may not be instituted.
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ATTACHMENT #3 1
ARIZONA RULES OF THE SUPREME COURT
Rule 42. Arizona Rules of Professional Conduct
*

*

*

ER 1.0. Terminology
(a) – (b) [[No change]]
(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership,
professional corporation sole proprietorship, or other association; or lawyers
employed in a legal services organization or the legal department of a corporation
or other organization any affiliation, or any entity that provides legal services for
which it employs lawyers. Whether government lawyers should be treated as a
firm depends on the particular Rule involved and the specific facts of the situation
two or more lawyers constitute a firm can depend on the specific facts.
(d) – (f) [[No change]]
(g) “Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association authorized
to practice law.
(h g) [[No change to text]]
(i h) [[No change to text]]
(j i) [[No change to text]]
(k j) “Screened” denotes the isolation of a lawyer or nonlawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or nonlawyer is obligated to protect under these Rules or other
law.
(1) Reasonably adequate procedures include:
(i) written notice to all affected firm personnel that a screen is in place and
the screened lawyer or nonlawyer must avoid any communication with other
firm personnel about the screened matter;
(ii) adoption of mechanisms to deny access by the screened lawyer or
nonlawyer to firm files or other information, including information in
electronic form, relating to the screened matter;
Additions to the text of the rules are shown by underscoring and deletions of text
are shown by strike-through.
1
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(iii) acknowledgment by the screened lawyer or nonlawyer of the obligation
not to communicate with any other firm personnel with respect to the matter
and to avoid any contact with any firm files or other information, including
information in electronic form, relating to the matter;
(iv) periodic reminders of the screen to all affected firm personnel; and
(v) additional screening measures that are appropriate for the particular
matter will depend on the circumstances.
(2) Screening measures must be implemented as soon as practical after a
lawyer, nonlawyer, or firm knows or reasonably should know that there is a need
for screening.
(l k) – (n m) [[No change to text]]
(n) “Business transaction,” when used in reference to conflicts of interests:
(1) includes but is not limited to:
(i) the sale of goods or services related to the practice of law to existing
clients of a firm’s legal practice;
(ii) a lawyer referring a client to nonlegal services performed by others
within a firm or a separate entity in which the lawyer or the lawyer’s firm has a
financial interest; or
(iii) transactions between a lawyer or a firm and a client in which a lawyer
or firm accepts nonmonetary property or an interest in the client's business as
payment of all or part of a fee.
(2) does not include:
(i) ordinary fee arrangements between client and lawyer; or
(ii) standard commercial transactions between a lawyer and a client for
products or services that the client generally markets to others and over which
the lawyer has no advantage with the client.
(o) “Personal interests,” when used in reference to conflicts of interests, include
but are not limited to:
(1) the probity of a lawyer’s own conduct, or the conduct of a nonlawyer in the
firm, in a transaction;
(2) referring clients to a nonlawyer within a firm to provide nonlegal services;
or
(3) referring clients to an enterprise in which a firm lawyer or nonlawyer has
an undisclosed or disclosed financial interest.
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(p) “Authorized to practice law in this jurisdiction” denotes a firm that employs
lawyers or nonlawyers who provide legal services as authorized by Rule 31.1(a).
(q) “Nonlawyer” denotes a person not licensed as a lawyer in this jurisdiction or
who is licensed in another jurisdiction but is not authorized by Supreme Court
Rule 31.1(a) to practice Arizona law.
Comment [2003 2021 amendment]
Confirmed Writing
[1] [[No change]]
Firm
[2] Whether two or more lawyers constitute a firm within paragraph (c) can
depend on the specific facts. For example, two practitioners who share office
space and occasionally consult or assist each other ordinarily would not be
regarded as constituting a firm. However, if they present themselves to the public
in a way that suggests that they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they
are a firm, as is the fact that they have mutual access to information concerning the
clients they serve. Furthermore, it is relevant in doubtful cases to consider the
underlying purpose of the Rule that is involved. A group of lawyers could be
regarded as a firm for purposes of the Rule that the same lawyer should not
represent opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is attributed to
another.
[3] With respect to the law department of an organization, including the
government, there is ordinarily no question that the members of the department
constitute a firm within the meaning of the Rules of Professional Conduct. There
can be uncertainty, however, as to the identity of the client. For example, it may
not be clear whether the law department of a corporation represents a subsidiary or
an affiliated corporation, as well as the corporation by which the members of the
department are directly employed. A similar question can arise concerning an
unincorporated association and its local affiliates.
[4 2] Similar questions can also arise with respect to lawyers in legal aid, and legal
services organizations, and other entities that include nonlawyers and provide
other services in addition to legal services. Depending upon the structure of the
organization, the entire organization or different components of it may constitute a
firm or firms for purposes of these Rules. For instance, an organization that
provides legal, accounting, and financial planning services to clients is a “firm” for
purposes of these Rules for which a lawyer is responsible for assuring that
reasonable measures are in place to safeguard client confidences and avoid
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conflicts of interest by all employees, officers, directors, owners, shareholders, and
members of the firm regardless of whether or not the nonlawyers participate in
providing legal services. See Rules 5.1, 5.2, and 5.3.
Fraud
[3 5] – [5 7] [[Renumbered; No change to text]]
Screened
[8] This definition applies to situations where screening of a personally
disqualified lawyer is permitted to remove imputation of a conflict of interest
under ERs 1.10, 1.11, 1.12 or 1.18.
[9] The purpose of screening is to assure the affected parties that confidential
information known by the personally disqualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to
communicate with any of the other lawyers in the firm with respect to the matter.
Similarly, other lawyers in the firm who are working on the matter should be
informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional screening
measures that are appropriate for the particular matter will depend on the
circumstances. To implement, reinforce and remind all affected lawyers of the
presence of the screening, it may be appropriate for the firm to undertake such
procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or
other information, including information in electronic form, relating to the matter,
written notice and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of access by
the screened lawyer to firm files or other information, including information in
electronic form, relating to the matter, and periodic reminders of the screen to the
screened lawyer and all other firm personnel.
[10] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm knows or reasonably should know that there is
a need for screening.
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ER 1.5. Fees
(a) – (d) [[No change]]
(e) A division of fees between lawyers who are not in the same firm may be made
only Two or more firms jointly working on a matter may divide a fee paid by a
client if:
(1) the division is in proportion to the services performed by each lawyer or
each lawyer receiving any portion of the fee assumes joint responsibility for the
representation; the firms disclose to the client in writing how the fee will be
divided and how the firms will divide responsibility for the matter among
themselves;
(2) the client agrees consents to the division of fees, in a writing signed by the
client;, to the participation of all the lawyers involved and the division of the fees
and responsibilities between lawyers; and
(3) the total fee is reasonable; and
(4) the division of responsibility among firms is reasonable in light of the
client’s need that the entire representation be completely and diligently completed.
Comment [2003 2021 amendment]
Reasonableness of Fee and Expenses
[1] [[No change]]
Basis or Rate of Fee
[2] – [3] [[No change]]
Term of Payment
[4] – [5] [[No change]]
Prohibited Contingent Fees
[6] [[No change]]
Disclosure of Refund Rights for Certain Prepaid Fees
[7] [[No change]]
Division of Fee
[8] A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not in the same firm. A division of fee facilitates association of
more than one lawyer in a matter in which neither alone could serve the client as
well, and most often is used when the fee is contingent and the division is between
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a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers to
divide a fee by agreement between the participating lawyers, if the division is in
proportion to the services performed by each lawyer or all lawyer assume joint
responsibility for the representation and the client agrees, in a writing signed by
the client, to the arrangement. A lawyer should only refer a matter to a lawyer
who the referring lawyer reasonably believes is competent to handle the matter
and any division of responsibility among lawyers working jointly on a matter
should be reasonable in light of the client's need that the entire representation be
completely and diligently completed. See ERs 1.1, 1.3. If the referring lawyer
knows that the lawyer to whom the matter was referred has engaged in a violation
of these Rules, the referring lawyer should take appropriate steps to protect the
interests of the client. Except as permitted by this Rule, referral fees are
prohibited by ER 7.2(b).
[9] Paragraph (e) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm.
Dispute Over Fees
[10 8] [[Renumbered; No change to text]]
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ER 1.6. Confidentiality
(a) – (e) [[No change]]
2003 Comment [amended 2009 2021]
[1] - [4] [[No change]]
Authorized Disclosure
[5] Except to the extent that the client's instructions or special circumstances limit
that authority, a lawyer is impliedly authorized to make disclosures about a client
when appropriate in carrying out the representation in some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or, to make a disclosure that facilitates a satisfactory
conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice,
disclose to each other, and nonlawyers in the firm, information relating to the legal
representation of a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers. Any such shared information shall
be subject to requirements of confidentiality.
[6] [[No change]]
Disclosure Adverse to Client
[7] – [20] [[No change]]
Withdrawal
[21] [[No change]]
Acting Competently to Preserve Confidentiality
[22] – [23] [[No change]]
Former Client
[24] [[No change]]
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ER 1.7. Conflict of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if each affected client gives informed consent,
confirmed in writing., and:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client:;
(2) the representation is not prohibited by law; and
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal.
(c) A lawyer may not represent a party in asserting a claim against another party
represented by a firm if the same person or entity holds an ownership interest, directly or
indirectly, of 10 percent or more, or has managerial authority comparable to that of a
partner, in the lawyer’s firm and the other firm.
Comment [2003 2021 amendment]
[1] – [9] [[No change]]
Personal Interest Conflicts
[10] The lawyer’s own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of the lawyer’s own conduct in a
transaction is in serious question, it may be difficult or impossible for the lawyer to give a
client detached advice. Similarly, a lawyer may not allow related business interest to
affect representation, for example, by referring clients to an enterprise in which the
lawyer has an undisclosed financial interest. See ER 1.8 for specific Rules pertaining to a
number of personal interest conflicts, including business transactions with clients. See
also ER 1.10 (personal interest conflicts under ER 1.7 ordinarily are not imputed to other
lawyers in a law firm).
[11 10] – [12 11] [[Renumbered; No change to text]]
[13 12] – [34 33] [[Renumbered; No change to text]]
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[34] ER 1.7(c) parallels ER 1.7(b)(3) in barring certain concurrent representations
of adverse parties, irrespective of consent. Where there is an overlap of ownership
or management between law firms that does not involve effective control, ER
1.7(a) and (b) will determine whether the two firms can concurrently represent
adverse parties. Moreover, where a lawyer or other owner of a firm has a financial
interest in an opposing party, the interest will ordinarily be considered a “personal
interest” as that term is used in ER 1.10(a) that may not be imputed to other
lawyers in the firm, unless that personal interest would materially limit the other
lawyers’ independent professional judgment. Even though the personal interest
conflict will not be imputed to other members of the firm, the lawyer must
disclose the interest to the firm’s client and obtain their informed consent,
confirmed in writing, to proceed with the representation.
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ER 1.8. Conflict of Interest: Current Clients: Specific Rules
(a) – (l) [[No change]]
(m) A lawyer wishing to engage in a business transaction with a client must
comply with both ER 1.7 and 1.8(a) if:
(1) the client expects the lawyer to represent the client in the transaction; or
(2) the lawyer’s financial interest otherwise poses a significant risk that the
lawyer’s representation of the client will be materially limited by the lawyer’s
financial interest in the transaction.
Comment [2003 2021 amendment]
Business Transactions Between Client and Lawyer
[1] A lawyer’s legal skill and training, together with the relationship of trust and
confidence between lawyers and client, create the possibility of overreaching
when the lawyer participates in a business, property or financial transaction with a
client, for example a loan or sales transaction or a lawyer investment on behalf of
a client. The requirements of paragraph (a) must be met even when the transaction
is not closely related to the subject matter of the representation, as when a lawyer
drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client The Rule applies to lawyers
engaged in the sale of goods or services related to the practice of law, for example,
the sale of title insurance or investment services to existing clients of the lawyer’s
legal practice. See ER 5.7. It also applies to lawyers purchasing property from
estates they represent. It does not apply to ordinary fee arrangements between
client and lawyer, which are governed by ER 1.5, although its requirements must
be met when the lawyer accepts an interest in the client’s business or other
nonmonetary property as payment of all or part of a fee. In addition, the Rule does
not apply to standard commercial transactions between the lawyer and the client
for products or services that the client generally markets to others, for example,
banking or brokerage services, medical services, products manufactured or
distributed by the client, and utilities services. IN such transactions, the lawyer has
no advantage in dealing with the client, and the restrictions in paragraph (a) are
unnecessary and impracticable.
[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that
its essential terms be communicated to the client in writing, in a manner that can
be reasonably understood. Paragraph (a)(2) requires that the client also be advised,
in writing, of the desirability of seeking advice of independent legal counsel. It
also requires that the client be given a reasonable opportunity to obtain such
advice. Paragraph (a)(3) requires that the lawyer obtain the client’s informed
consent, in a writing signed by the client, both to the essential terms of the
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transaction and to the lawyer’s role. When necessary, the lawyer should discuss
both the materials risks of the proposed transaction, including any risk presented
by the lawyer’s involvement, and the existence of reasonably available alternatives
and should explain why the advice of independent legal counsel is desirable. See
ER 1.0(e) (definition of informed consent).
[3 1] The risk to a client is greatest when the client expects the lawyers to
represent the client in the transaction itself or when the lawyer’s financial interest
otherwise poses a significant risk that the lawyer’s representation of the client will
be materially limited by the lawyer’s financial interest in the transaction. Here the
lawyer’s role requires that the lawyer must comply, not only with requirements of
paragraph (a), but also with requirements of ER 1.7. Under that Rule, the lawyer
must disclose the risks associated with the lawyer’s dual role as both legal adviser
and participant in the transaction, including when lawyers refer clients for
nonlegal services provided in the firm by either the lawyer or nonlawyer in the
firm or refer clients through a separate entity in which the lawyer has a financial
interest, such as the risk that the lawyer will structure the transaction or give legal
advice in a way that favors the lawyer’s interests at the expense of the client.
Moreover, the lawyer must obtain the client’s informed consent. In some cases,
the lawyer’s interest may be such that ER 1.7 will preclude the lawyer from
seeking the client’s consent to the transaction.
[4 2] – [21 19] [[Renumbered; No change to text]]
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ER 1.10. Imputation of Conflicts of Interest: General Rule
(a) While lawyers and nonlawyers are associated in a firm, none of them shall
knowingly represent a client on legal or nonlegal matters when any one of them
practicing alone would be prohibited from doing so by ERs 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited lawyer or nonlawyer
and does not present a significant risk of materially limiting the representation of
the client by the remaining lawyers and nonlawyers in the firm.
(b) – (e) [[No change]]
(f) If a nonlawyer is personally disqualified pursuant to paragraph (a), the
nonlawyer may be screened and the nonlawyer’s personal disqualification is not
imputed to the rest of the firm unless the nonlawyer is an owner, shareholder,
partner, officer, or director of the firm.
(g) If a lawyer is personally disqualified from representing a client due to events or
conduct in which the person engaged before the person became licensed as a
lawyer, the lawyer may be screened, and the lawyer’s personal disqualification is
not imputed to the rest of the firm unless the lawyer is an owner, shareholder,
partner, officer or director of the firm.
Comment [2003 and 2016 2021 amendment]
Definition of Firm
[1] For purposes of the Rules of Professional Conduct, the term ‘firm’ denotes
lawyers in a law partnership, professional corporation, sole proprietorship or other
association; or lawyers employed in a legal services organization of the legal
department of a corporation or other organization. See ER 1.0(c). Whether two or
more lawyers constitute a firm within this definition can depend on the specific
facts. See ER 1.0 Comments [2] – [4].
Principles of Imputed Disqualification
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client as it applies to lawyers who practice in a law firm.
Such situations can be considered from the premise that a firm of lawyers is
essentially one lawyer for purposes of the rules governing loyalty to the client, or
from the premise that each lawyer is vicariously bound by the obligation of loyalty
owed by each lawyer with whom the lawyer is associated. Paragraph (a) operates
only among the lawyers currently associated in a firm. When a lawyer moves from
one firm to another, the situation is governed by ERs 1.9(b) and 1.10(b).
[3] The rule in paragraph (a) does not prohibit representation where neither
questions of client loyalty nor protection of confidential information are presented.
Where one lawyer a firm could not effectively represent a given client because of
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strong political beliefs, for example, but that lawyer will do no work on the case
and the personal beliefs of the lawyer will not materially limit the representation
by others in the firm, the firm should not be disqualified. On the other hand, for
example, if an opposing party in a case were owned by a lawyer in the law firm,
and others in the firm are reasonably likely to be materially limited in pursuing the
matter because of loyalty to that lawyer, the personal disqualification of the lawyer
would be imputed to all others in the firm. A disqualification arising under ER
1.8(l) from a family or cohabitating relationship is persona and ordinarily is not
imputed to other lawyers with whom the lawyers are associated.
[4] The rule in paragraph (a) also does not prohibit representation by others in the
law firm where the person prohibited from involvement in a matter is a nonlawyer,
such as a paralegal or legal secretary. Nor does paragraph (a) prohibit
representation if the lawyer is prohibited from acting because of events before the
person became a lawyer, for example, work that a person did while a law student.
Such persons, however, ordinarily must be screened from any personal
participation in the matter to avoid communication to others in the firm of
confidential information that both the nonlawyers and firm have a legal duty to
protect. See ERs 1.0(k) and 5.3.
[5 1] – [11 7] [[Renumbered; No change to text]]
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ER 1.17. Sale of Law Practice or Firm
(a) A lawyer or a law firm may sell or purchase a law practice, or an area of law
practice a practice area of a firm, including good will, if the following conditions
are satisfied seller gives written notice to each of the seller's clients regarding:
(a) The seller ceases to engage the private practice of law, or in the area of
practice that has been sold, in the geographic area(s) in which the practice has
been conducted;
(b) The entire practice, or the entire area of practice, is sold to one or more
lawyers or law firms;
(c) The seller gives written notice to each of the seller's clients regarding;
(1) the proposed sale, including the identity of the purchaser;
(2) the client's right to retain other counsel or to take possession of the file; and
(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object within
ninety (90) days of receipt of the notice.
(b) If a client cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in camera information
relating to the representation only to the extent necessary to obtain an order
authorizing the transfer of a file.
(d) The fees charged clients shall not be increased by reason of the sale.
(c) A sale may not be financed by increases in fees charged to the clients of the
practice. Existing arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser.
(d) Before providing a purchaser access to detailed information relating to the
representation, including client files, the seller must provide the written notice to a
client as described above.
(e) Lawyers participating in the sale of a law practice or a practice area must
exercise competence in identifying a purchaser qualified to assume the practice
and the purchaser's obligation to undertake the representation competently, avoid
disqualifying conflicts, and secure the client's informed consent for those conflicts
that can be agreed to and the obligation to protect information relating to the
representation.
(f) If approval of the substitution of the purchasing lawyer for a selling firm is
required by the rules of any tribunal in which a matter is pending, such approval
must be obtained before the matter can be included in the sale.
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(g) This Rule does not apply to the transfers of legal representation between
lawyers when such transfers are unrelated to the sale of a practice or an area of
practice.
Comment [2003 rule]
[1] The practice of law is a profession, not merely a business. Clients are not
commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer
or an entire firm ceases to practice, or ceases to practice in an area of law, and other
lawyers or firms take over the representation, the selling lawyer or firm may obtain
compensation for the reasonable value of the practice as may withdrawing partners of law
firms. See ERs 5.4 and 5.6.
Termination of Practice by the Seller
[2] The requirement that all of the private practice, or all of an area of practice, be sold is
satisfied if the seller in good faith makes the entire practice, or the area of practice,
available for sale to the purchasers. The fact that a number of the seller's clients decide
not to be represented by the purchasers but take their matters elsewhere, therefore, does
not result in a violation. Return to private practice as a result of an unanticipated change
in circumstances does not necessarily result in a violation. For example, a lawyer who has
sold the practice to accept an appointment to judicial office does not violate the
requirement that the sale be attendant to cessation of practice if the lawyer later resumes
private practice upon being defeated in a contested or a retention election for the office or
resigns from a judiciary position.
[3] The requirement that the seller cease to engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a public agency or a legal services entity
that provides legal services to the poor, or as in-house counsel to a business.
[4] The Rule permits a sale of an entire practice attendant upon retirement from the
private practice of law within the jurisdiction. Its provisions, therefore, accommodate the
lawyer who sells the practice on the occasion of moving to another state. Some states are
so large that a move from one locale therein to another is tantamount to leaving the
jurisdiction in which the lawyer has engaged in the practice of law. To also accommodate
lawyers so situated, states may permit the sale of the practice when the lawyer leaves the
geographical area rather than the jurisdiction.
[5] This Rule also permits a lawyer or law firm to sell an area of practice. If an area of
practice is sold and the lawyer remains in the active practice of law, the lawyer must
cease accepting any matters in the area of practice that has been sold, either as counsel or
co-counsel or by assuming joint responsibility for a matter in connection with the
division of a fee with another lawyer as would otherwise be permitted by ER 1.5(e). For
example, a lawyer with a substantial number of estate planning matters and a substantial
number of probate administration cases may sell the estate planning portion of the
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practice but remain in the practice of law by concentrating on probate administration;
however, that practitioner may not thereafter accept any estate planning matters.
Although a lawyer who leaves a jurisdiction or geographical area typically would sell the
entire practice, this Rule permits the lawyer to limit the sale to one or more areas of the
practice, thereby preserving the lawyer's right to continue practice in the areas of the
practice that were not sold.
Sale of Entire Practice or Entire Area of Practice
[6] The Rule requires that the seller's entire practice, or an entire area of practice, be sold.
The prohibition against sale of less than an entire practice area protects those clients
whose matters are less lucrative and who might find it difficult to secure other counsel if
a sale could be limited to substantial fee-generating matters. The purchasers are required
to undertake all client matters in the practice or practice area, subject to client consent.
This requirement is satisfied, however, even if a purchaser is unable to undertake a
particular client matter because of a conflict of interest.
Client Confidences, Consent and Notice
[7] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more violate
the confidentiality provisions of ER 1.6 than do preliminary discussions concerning the
possible association of another lawyer or mergers between firms, with respect to which
client consent is not required. See ER 1.6(b)(7). Providing the purchaser access to
detailed information relating to the representation, such as the client's file, however,
requires client consent. The ER provides that before such information can be disclosed by
the seller to the purchaser the client must be given actual written notice of the
contemplated sale, including the identity of the purchaser, and must be told that the
decision to consent or make other arrangements must be made within 90 days. If nothing
is heard from the client within that time, consent to the sale is presumed.
[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. Since these
clients cannot themselves consent to the purchase or direct any other disposition of their
files, the Rule requires an order from a court having jurisdiction authorizing their transfer
or other disposition. The Court can be expected to determine whether reasonable efforts
to locate the client have been exhausted, and whether the absent client's legitimate
interests will be served by authorizing the transfer of the file so that the purchaser may
continue the representation. Preservation of client confidences requires that the petition
for a court order be considered in camera. (A procedure by which such an order can be
obtained needs to be established in jurisdictions in which it presently does not exist.)
[9] All elements of client autonomy, including the client's absolute right to discharge a
lawyer and transfer the representation to another, survive the sale of the practice or area
of practice.

447

Arizona Supreme Court R-20-0034
Page 37 of 91

Fee Arrangements Between Client and Purchaser
[10] The sale may not be financed by increases in fees charged the clients of the practice.
Existing arrangements between the seller and the client as to fees and the scope of the
work must be honored by the purchaser.
Other Applicable Ethical Standards
[11] Lawyers participating in the sale of a law practice or a practice area are subject to
the ethical standards applicable to involving another lawyer in the representation of a
client. These include, for example, the seller's obligation to exercise competence in
identifying a purchaser qualified to assume the practice and the purchaser's obligation to
undertake the representation competently (see ER 1.1); the obligation to avoid
disqualifying conflicts, and to secure the client's informed consent for those conflicts that
can be agreed to (see ER 1.7 regarding conflicts and ER 1.0(e) for the definition of
informed consent); and the obligation to protect information relating to the representation
(see ERs 1.6 and 1.9).
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is
required by the rules of any tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale (see ER 1.16).
Applicability of the Rule
[13] This Rule applies to the sale of a law practice of a deceased, disabled or disappeared
lawyer. Thus, the seller may be represented by a non-lawyer representative not subject to
these Rules. Since, however, no lawyer may participate in a sale of a law practice which
does not conform to the requirements of this Rule, the representatives of the seller as well
as the purchasing lawyer can be expected to see to it that they are met.
[14] Admission to or retirement from a law partnership or professional association,
retirement plans and similar arrangements, and a sale of tangible assets of a law practice,
do not constitute a sale or purchase governed by this Rule.
[15] This Rule does not apply to the transfers of legal representation between lawyers
when such transfers are unrelated to the sale of a practice or an area of practice.
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ER 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers Lawyers
Who Have Ownership Interests or are Managers or Supervisors
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possess comparable managerial authority in a firm, shall make reasonable efforts to
ensure that the firm has in effect measures giving reasonable assurance that all lawyers in
the firm conform to the Rules of Professional Conduct.
(a) A lawyer who has an ownership interest in a firm, and a lawyer who individually or
together with other lawyers possesses comparable managerial authority in a firm, shall
make reasonable efforts to ensure that the firm has in effect internal policies and
procedures giving reasonable assurance that all lawyers and nonlawyers in the firm
conform to these Rules of Professional Conduct.
(1) Internal policies and procedures include, but are not limited to, those designed to
detect and resolve conflicts of interest, maintaining confidentiality, identifying dates by
which actions must be taken in pending matters, account for client funds and property
and ensure that inexperienced lawyers are properly supervised.
(2) Other measures may be required depending on the firm's structure and the nature
of its practice.
(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional
Conduct. The degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person who is
being supervised and the amount of work supervised. Whether a lawyer has supervisory
authority may vary given the circumstances.
(c) A lawyer shall be personally responsible for another lawyer's violation of the Rules of
Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or
(2) the lawyer is a partner has an ownership interest in or has comparable managerial
authority in the firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take reasonable remedial action.
(i) Appropriate remedial action by an owner or managing lawyer depends on the
immediacy of that lawyer's involvement and the seriousness of the misconduct.
(ii) A supervisor must intervene to prevent avoidable consequences of misconduct
if the supervisor knows that the misconduct occurred.
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Comment [2003 amendment]
[1] Paragraph (a) applies to lawyers who have managerial authority over the professional
work of a firm. See ER 1.0(c). This includes members of a partnership, the shareholders
in a law firm organized as a professional corporation, and members of other associations
authorized to practice law; lawyers having comparable managerial authority in a legal
services organization or a law department of an enterprise or government agency; and
lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b)
applies to lawyers who have supervisory authority over the work of other lawyers in a
firm.
[2] Paragraph (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide
reasonable assurance that all lawyers in the firm will conform to the Rules of Professional
Conduct. Such policies and procedures include, but are not limited to, those designed to
detect and resolve conflicts of interest, identify dates by which actions must be taken in
pending matters, account for client funds and property and ensure that inexperienced
lawyers are properly supervised.
[3] Other measures that may be required to fulfill the responsibility prescribed in
paragraph (a) can depend on the firm's structure and the nature of its practice. In a small
firm of experienced lawyers, informal supervision and periodic review of compliance
with the required systems ordinarily will suffice. In a large firm, or in practice situations
in which difficult ethical problems frequently arise, more elaborate measures may be
necessary. Some firms, for example, have a procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a designated senior partner or special
committee. See ER 5.2. Firms, whether large or small, may also rely on continuing legal
education in professional ethics. In any event, the ethical atmosphere of a firm can
influence the conduct of all its members and the partners may not assume that all lawyers
associated with the firm will inevitably conform to the Rules.
[4] Paragraph (c)expresses a general principle of personal responsibility for acts of
another. See also ER 8.4(a).
[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable
managerial authority in a law firm, as well as a lawyer who has direct supervisory
authority over performance of specific legal work by another lawyer. Whether a lawyer
has supervisory authority in particular circumstances is a question of fact. Partners and
lawyers with comparable authority have at least indirect responsibility for all work being
done by the firm, while a partner or manager in charge of a particular matter ordinarily
also has supervisory responsibility for the work of other firm lawyers engaged in the
matter. Appropriate remedial action by a partner or managing lawyer would depend on
the immediacy of that lawyer's involvement and the seriousness of the misconduct. A
supervisor is required to intervene to prevent avoidable consequences of misconduct if
the supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows
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that a subordinate misrepresented a matter to an opposing party in negotiation, the
supervisor as well as the subordinate has a duty to correct the resulting misapprehension.
[6] Professional misconduct by a lawyer under supervision could reveal a violation of
paragraph (b) on the part of the supervisory lawyer even though it does not entail a
violation of paragraph (c) because there was no direction, ratification or knowledge of the
violation.
[7] Apart from this Rule and ER 8.4(a), a lawyer does not have disciplinary liability for
the conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly
or criminally for another lawyer's conduct is a question of law beyond the scope of these
Rules.
[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See
ER 5.2(a).
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ER 5.3. Responsibilities Regarding Nonlawyers Assistants
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possess
comparable managerial authority in a law firm shall reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that the person’s is compatible
with the professional obligations of the lawyer;.
(ab) a lawyer having direct supervisory authority over the nonlawyer A lawyer in a firm
shall make reasonable efforts to ensure that the person’s conduct firm has in effect
measures giving reasonable assurance that the conduct of nonlawyers engaged in
activities assisting lawyers in providing legal services and those who have access to
attorney-client information, is compatible with the professional obligations of the
lawyer.; and Reasonable measures include, but are not limited to, adopting and enforcing
policies and procedures designed:
(1) to prevent nonlawyers in a firm from directing, controlling, or materially limiting
the lawyer’s independent professional judgment on behalf of clients or materially
influencing which clients a lawyer does or does not represent; and
(2) to ensure that nonlawyers assisting in the delivery of legal services or working
under the supervision of a lawyer comport themselves in accordance with the lawyer’s
ethical obligations, including, but not limited to, avoiding conflicts of interest and
maintaining the confidentiality of all lawyer client information protected by ER 1.6.
(b) A lawyer having supervisory authority over a nonlawyer within or outside a firm shall
make reasonable efforts to ensure that the nonlawyer’s conduct when engaged in
activities assisting lawyers in providing legal services is compatible with the professional
obligations of the lawyer.
(1) Reasonable efforts include providing to nonlawyers appropriate instruction and
supervision concerning the ethical aspects of their employment or retention, particularly
regarding the obligation not to disclose information relating to the representation of the
client.
(2) Measures employed in supervising nonlawyers should take into account that they
may not have legal training and are not subject to professional discipline.
(3) When retaining or directing a nonlawyer outside the firm to assist the lawyer’s
delivery of legal services, a lawyer should communicate directions appropriate under the
circumstances to give reasonable assurance that the nonlawyer's conduct is compatible
with the professional obligations of the lawyer.
(4) Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer.
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(c) a A lawyer shall be responsible for conduct of such a person a nonlawyer that would
be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the firm in
which the person is employed, or has direct supervisory authority over the person, and
knows of the conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.
(d) When a firm includes nonlawyers who have an economic interest or managerial
authority in the firm, any lawyer practicing therein shall ensure that a lawyer has been
identified as responsible for establishing policies and procedures within the firm to assure
nonlawyer compliance with these rules.
Comment [2003 2021 amendment]
[1] The rule in paragraph (d) recognizes that lawyers may provide legal services through
firms that include nonlawyers as economic interest holders, owners, managers,
shareholders, officers, or other nonlawyers who hold decision-making authority. Any
such alternative business structure (ABS) as defined in Rule 31 must be licensed in
accordance with ACJA § 7-209. Any lawyer who provides legal services through an
unlicensed ABS is engaged in the unauthorized practice of law.
Nonlawyers Within the Firm
[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to ensure that the firm has in effect measures giving reasonable
assurance that nonlawyers in the firm and nonlawyers outside the firm who work on firm
matters act in a way compatible with the professional obligations of the lawyer. See ER
5.1, Comment [1] (responsibilities with respect to lawyers within a firm). Paragraph (b)
applies to lawyers who have supervisory authority over such nonlawyers within or
outside the firm. Paragraph (c) specifies the circumstances in which a lawyer is
responsible for the conduct of such nonlawyers within or outside the firm that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.
[2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer's
professional services. Law enforcement officers generally are not considered associated
with government lawyers, for purposes of this ER. A lawyer must give such assistants
appropriate instruction and supervision concerning the ethical aspects of their
employment, particularly regarding the obligation not to disclose information relating to
representation of the client, and should be responsible for their work product. The

453

Arizona Supreme Court R-20-0034
Page 43 of 91

measures employed in supervising nonlawyers should take account of the fact that they
do not have legal training and are not subject to professional discipline.
Nonlawyers Outside the Firm
[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or
paraprofessional service, hiring a document management company to create and maintain
a database for complex litigation, sending client documents to a third party for printing or
scanning, and using an Internet-based service to store client information. When using
such services outside the firm, a lawyer must make reasonable efforts to ensure that the
services are provided in a manner that is compatible with the lawyer's professional
obligations. The extent of this obligation will depend upon the circumstances, including
the education, experience and reputation of the nonlawyer; the nature of the services
involved; the terms of any arrangements concerning the protection of client information;
and the legal and ethical environments of the jurisdictions in which the services will be
performed, particularly with regard to confidentiality. See also ERs 1.1 (competence), 1.2
(allocation of authority), 1.4 (communication with client), 1.6 (confidentiality), 5.4(a)
(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, a lawyer should communicate
directions appropriate under the circumstances to give reasonable assurance that the
nonlawyer's conduct is compatible with the professional obligations of the lawyer.
[4] Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer. See ER
1.2. When making such an allocation in a matter pending before a tribunal, lawyers and
parties may have additional obligations that are a matter of law beyond the scope of these
ERs.
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ER 5.4. Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after the
lawyer’s death, to the lawyer’s estate or to one or more specified persons;
(2) a lawyer who purchases the practice of a deceased, disabled, or dis
appeared lawyer may, pursuant to the provisions of ER 1.17, pay to the estate or to
other representative of that lawyer the agreed-upon purchase price:
(3) a lawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a profitsharing arrangement; and
(4) a lawyer may share court-awarded legal fees or fees otherwise received and
permissible under these rules with a nonprofit organization that employed,
retained or recommended employment of the lawyer in the matter.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities
of the partnership consist of the practice of law.
(c) A lawyer shall not permit a person who recommends, employs, or pays the
lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.
(d) A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for profit, if:
(1) a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or interest of the lawyer
for a reasonable time during administration;
(2) a nonlawyer is a corporate director or officer thereof or occupies the
position of similar responsibility in any form of association other than a
corporation; or
(3) a nonlawyer has the right to direct or control the professional judgment of a
lawyer.
Comment [2003 amendment]
[1] The provisions of this Rule express traditional limitations on the sharing of
fees. These limitations are to protect the lawyer’s professional independence of
judgment. Where someone other than the client pays the lawyer’s fee or salary, or
recommends employment of the lawyer, that arrangement does not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such arrangements
should not interfere with the lawyer’s professional judgment.
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[2] This Rule also expresses traditional limitations on permitting a third party to
direct or regulate the lawyer’s professional judgment in rendering legal services to
another. See also ER 1.8(f) (lawyer may accept compensation from a third party as
long as there is no interference with the lawyer’s independent professional
judgment and the client gives informed consent).
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ER 5.7. Responsibilities Regarding Law-Related Services
(a) A lawyer may provide, to clients and to others, law-related services, as defined in
paragraph (b), either:
(1)
by the lawyer in circumstances that are not distinct from the lawyer's provision
of legal services to clients; or
(2)
others.

by a separate entity which is controlled by the lawyer individually or with

Where the law-related services are provided by the lawyer in circumstances that are
not distinct from the lawyer's provision of legal services to clients, the lawyer shall be
subject to the provisions of the Rules of Professional Conduct in the course of providing
such services. In circumstances in which law-related services are provided by a separate
entity controlled by the lawyer individually or with others, the lawyer shall not be subject
to the Rules of Professional Conduct, in the course of providing such services, only if the
lawyer takes reasonable measures to assure that a person obtaining the law-related
services knows that the services of the separate entity are not legal services and that the
protections of the client-lawyer relationship do not apply.
(b) The term law-related services denotes services that might reasonably be performed in
conjunction with and in substance are related to the provision of legal services, and that
are not prohibited as unauthorized practice of law when provided by a nonlawyer.
Comment [2003 rule]
[1] When a lawyer performs law-related services or controls an organization that does so,
there exists the potential for ethical problems. Principal among these is the possibility that
the person for whom the law-related services are performed fails to understand that the
services may not carry with them the protections normally afforded as part of the clientlawyer relationship. The recipient of the law-related services may expect, for example,
that the protection of client confidences, prohibitions against representation of persons
with conflict interests, and obligations of a lawyer to maintain professional independence
apply to the provision of law-related services when that may not be the case.
[2] ER 5.7 applies to the provision of law-related services by a lawyer even when the
lawyer does not provide any legal services to the person for whom the law-related
services are performed. The Rule identifies the circumstances in which all of the Rules of
Professional Conduct apply to the provision of law-related services. Even when those
circumstances do not exist, however, the conduct of a lawyer involved in the provision of
law-related services is subject to those Rules that apply generally to lawyer conduct,
regardless of whether the conduct involves the provision of legal services. See, e.g., ER
8.4.
[3] When law-related services are provided by a lawyer under circumstances that are not
distinct from the lawyer's provision of legal services to clients, the lawyer in providing
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the law-related services must adhere to the requirements of the Rules of Professional
Conduct as provided in paragraph (a)(1).
[4] Law-related services also may be provided through an entity that is distinct from that
through which the lawyer provides legal services. If the lawyer individually or with
others has control of such an entity's operations, the Rule requires the lawyer to take
reasonable measures to assure that each person using the services of the entity knows that
the services provided by the entity are not legal services and that the Rules of
Professional Conduct that relate to the client-lawyer relationship do not apply. A lawyer's
control of an entity extends to the ability to direct its operation. Whether a lawyer has
such control will depend upon the circumstances of the particular case.
[5] When a client-lawyer relationship exists with a person who is referred by a lawyer to
a separate law-related service entity controlled by the lawyer, individually or with others,
the lawyer must comply with ER 1.8(a).
[6] In taking the reasonable measures referred to in paragraph (a) to assure that a person
using law-related services understands the practical effect or significance of the
inapplicability of the Rules of Professional Conduct, the lawyer should communicate to
the person receiving the law-related services, in a manner sufficient to assure that the
person understands the significance of the fact, that the relationship of the person to the
business entity will not be a client-lawyer relationship. The communication should be
made before entering into an agreement for provision of or providing law-related
services, and preferably should be in writing.
[7] The burden is upon the lawyer to show that the lawyer has taken reasonable measures
under the circumstances to communicate the desired understanding. For instance, a
sophisticated user of law-related services, such as a publicly held corporation, may
require a lesser explanation than someone unaccustomed to making distinctions between
legal services and law-related services, such as an individual seeking tax advice from a
lawyer-accountant or investigative services in connection with a lawsuit.
[8] Regardless of the sophistication of potential recipients of law-related services, a
lawyer should take special care to keep separate the provision of law-related and legal
services in order to minimize the risk that the recipient will assume that the law-related
services are legal services. The risk of such confusion is especially acute when the lawyer
renders both types of services with respect to the same matter. Under some circumstances
the legal and law-related services may be so closely entwined that they cannot be
distinguished from each other, and the requirement of disclosure and consultation
imposed by paragraph (a) of the Rule cannot be met. In such a case a lawyer will be
responsible for assuring that both the lawyer's conduct and, to the extent required by ER
5.3, that of nonlawyer employees in the distinct entity which the lawyer controls
complies in all respects with the Rules of Professional Conduct.
[9] A broad range of economic and other interests of clients may be served by lawyers
engaging in the delivery of law- related services. Examples of law-related services
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include providing title insurance, financial planning, accounting, trust services, real estate
counseling, legislative lobbying, economic analysis, social work, psychological
counseling, tax preparation, and patent, medical or environmental consulting.
[10] When a lawyer is obliged to accord the recipients of such services the protections of
those Rules that apply to the client-lawyer relationship, the lawyer must take special care
to heed the proscriptions of the Rules addressing conflict of interest (ERs 1.7 through
1.11, especially ERs 1.7(a)(2) and 1.8(a), (b) and (f)), and to scrupulously adhere to the
requirements of ER 1.6 relating to disclosure of confidential information. The promotion
of the law-related services must also in all respects comply with ERs 7.1 through 7.3,
dealing with advertising and solicitation. In that regard, lawyers should take special care
to identify the obligations that may be imposed as a result of a jurisdiction's decisional
law.
[11] When the full protections of all of the Rules of Professional Conduct do not apply to
the provision of law-related services, principles of law external to the Rules, for example,
the law of principal and agent, govern the legal duties owed to those receiving the
services. Those other legal principles may establish a different degree of protection for
the recipient with respect to confidentiality of information, conflicts of interest and
permissible business relationships with clients. See also ER 8. 4.
[12] Variations in language of this Rule from ABA Model Rule 5.7 as adopted in
2002 are not intended to imply a difference in substance.
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ER 8.3. Reporting Professional Misconduct
(a) – (b) [[No change]]
(c) A lawyer who knows that a legal paraprofessional or certified Alternative Business
Structure entity has committed a violation of the applicable codes of conduct that raises a
substantial question as to the person or entity’s compliance with the codes shall inform
the appropriate authority.
(c d) This Rule does not require disclosure of information otherwise protected by ER 1.6
or information gained by a lawyer or judge while serving as a member of an approved
lawyers assistance program to the extent that such information would be confidential if it
related to the representation of a client.
Comment [2003 amendment]
[1] – [5] [[No change]]
Comment to 2002 Amendment to ER 8.3(D)
[[No change]]
Comment to 2021 Amendment to ER 8.3(c)
The duty to report misconduct of a legal paraprofessional that raises a substantial
question as to that individual’s compliance with their code of conduct as set forth in
ACJA § 7-210 does not apply to a lawyer who is retained to represent the legal
paraprofessional. Similarly, the duty to report misconduct by an Alternative Business
Structure (ABS) entity that raises a substantial question as to the entity’s compliance with
the code of conduct in ACJA § 7-209 does not apply to a lawyer retained to represent the
ABS but does apply to lawyers who work in or have ownership interests in an ABS.
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Attachment #4
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ATTACHMENT #4 2
ARIZONA RULES OF THE SUPREME COURT
Rule 32. Organization of State Bar of Arizona.
(a) State Bar of Arizona. The Supreme Court of Arizona maintains under its direction
and control a corporate organization known as the State Bar of Arizona.
1. Practice of law. [[No change]]
2. Mission. The State Bar of Arizona exists to serve and protect the public with respect
to the provision of legal services and access to justice. Consistent with these goals, the
State Bar of Arizona seeks to improve the administration of justice and the competency,
ethics, and professionalism of lawyers and those engaged in the authorized practice of
law practicing in Arizona. This Court empowers the State Bar of Arizona, under the
Court's supervision, to:
A. organize and promote activities that fulfill the responsibilities of the legal
profession and its individual members to the public;
B. promote access to justice for those who live, work, and do business in this state;
C. aid the courts in the administration of justice;
D. assist this Court with the regulation and discipline of persons engaged in the
practice of law; assist the Court with the regulation and discipline of alternative
business structures (ABS) and legal paraprofessionals; foster on the part of those
engaged in the practice of law ideals of integrity, learning, competence, public service,
and high standards of conduct; serve the professional needs of its members; and
encourage practices that uphold the honor and dignity of the legal profession;
E. conduct educational programs regarding substantive law, best practices,
procedure, and ethics; provide forums for the discussion of subjects pertaining to the
administration of justice, the practice of law, and the science of jurisprudence; and
report its recommendations to this Court concerning these subjects.
(b) Definitions. Unless the context otherwise requires, the following definitions shall
apply to the interpretation of these rules relating to admission, discipline, disability and
reinstatement of lawyers, ABSs, and legal paraprofessionals:
1. “Board” [[No change]]
2. “Court” [[No change]]

Additions to the text of the rules are shown by underscoring and deletions of text
are shown by strike-through.
2
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3. “Discipline” means those sanctions and limitations on members and others and the
practice of law provided in these rules. Discipline is distinct from diversion or disability
inactive status, but the term may include that status where the context so requires.
Discipline includes sanctions and limitations on ABSs as provided in these rules and
ACJA § 7-209 and legal paraprofessionals as provided in these rules and ACJA § 7-210.
4. “Discipline proceeding” and “disability proceeding” [[No change]]
5. “Member” [[No change]]
6. “Non-member” [[No change]]
7. “Respondent” means any person, ABS, or legal paraprofessional subject to the
jurisdiction of the court against whom a charge is received for violation of these rules,
ACJA § 7-209 or ACJA § 7-210.
8. “State bar” [[No change]]
(c) Membership.
1. Classes of Members. Members of the state bar shall be divided into five six classes:
active, inactive, retired, suspended, and judicial, and affiliate. Disbarred or resigned
persons are not members of the bar.
2. Active Members. Every person licensed to practice law in this state is an active
member except for persons who are inactive, retired, suspended, or judicial, or affiliate
members.
3. Affiliate Members. Legal paraprofessionals are affiliate members for purposes of
regulation and discipline under these rules.
3. 4. Admission, Licensure and Fees. All persons admitted to practice in accordance
with the rules of this court shall, by that fact, become active members of the state bar.
Upon admission to the state bar or licensure as a legal paraprofessional, the applicant a
person:
(i)

(ii)

(iii)

shall pay a fee as required by the supreme court, which shall include the annual
membership fee for active members of the state bar. If an applicant a person is
admitted or licensed to the state bar on or after July 1 in any year, the annual
membership fee payable upon admission shall be reduced by one half.
Upon admission to the state bar, an a lawyer applicant shall also, in open court,
take and subscribe an oath to support the constitution of the United States and
the constitution and laws of the State of Arizona in the form provided by the
supreme court.
All members shall provide to the state bar office a current street address, e-mail
address, telephone number, any other post office address the member may use,
and the name of the bar of any other jurisdiction to which the member may be
admitted. Any change in this information shall be reported to the state bar
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within thirty days of its effective date. The state bar office shall forward to the
court, on a quarterly basis, a current list of membership of the bar.
4. 5. Inactive Members. [[No change to text]]
5. 6. Retired Members. [[No change to text]]
6. 7. Judicial Members. [[No change to text]]
7 8. Membership Fees. An annual membership fee for active members, inactive
members, retired members, and judicial members, and affiliate members shall be
established by the board with the consent of this court and shall be payable on or before
February 1 of each year. No annual fee shall be established for, or assessed to, active
members who have been admitted to practice in Arizona before January 1, 2009, and
have attained the age of 70 before that date. The annual fee shall be waived for members
on disability inactive status pursuant to Rule 63. Upon application, the Chief Executive
Officer/Executive Director may waive all or part of the dues of any other member for
reasons of personal hardship. Both the grant or denial of an application shall be reported
to the board. Denial of a personal hardship waiver shall be reviewed by the board. The
board should take all steps necessary to protect private information relating to the
application.
8 9. Computation of Fee. The annual membership fee shall be composed of an amount
for the operation of the activities of the State Bar and an amount for funding the Client
Protection Fund, each of which amounts shall be stated and accounted for separately.
Each active and inactive member, who is not exempt, and each affiliate member shall pay
the annual Fund assessment set by the Court, to the State Bar together with the annual
membership fee, and the State Bar shall transfer the fund assessment to the trust
established for the administration of the Client Protection Fund. The State Bar shall
conduct any lobbying activities in compliance with Keller v. State Bar of California, 496
U.S. 1 (1990). Additionally, a member who objects to particular State Bar lobbying
activities may request a refund of the portion of the annual fee allocable to those
activities at the end of the membership year.
9 10. Allocation of fee. Upon payment of the membership fee, each individual lawyer
member shall receive a bar card and each legal paraprofessional shall receive a certificate
of licensure, issued by the board evidencing payment. All fees shall be paid into the
treasury of the state bar and, when so paid, shall become part of its funds, except that
portion of the fees representing the amount for the funding of the Client Protection Fund
shall be paid into the trust established for the administration of the Client Protection
Fund.
10 11. Delinquent Fees. A fee not paid by the time it becomes due shall be deemed
delinquent. An annual delinquency fee for active members, inactive members, retired
members, and judicial members, and affiliate members shall be established by the board
with the consent of this court and shall be paid in addition to the annual membership fee
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if such fee is not paid on or before February 1. A member who fails to pay a fee within
two months after written notice of delinquency shall be summarily suspended by the
board from membership to the state bar, upon motion of the state bar pursuant to Rule 62,
but may be reinstated in accordance with these rules.
11 12. Resignation. [[No change to text]]
12 13. Insurance Disclosure.
A. Each active and affiliate member of the State Bar of Arizona shall certify to the
State Bar on the annual dues statement or in such other form as may be prescribed
by the State Bar on or before February 1 of each year: (1) whether the lawyer or
legal paraprofessional is engaged in the private practice of law; and (2) if engaged in
the private practice of law, whether the lawyer or legal paraprofessional is currently
covered by professional liability insurance. Each active and affiliate member who
reports being covered by professional liability insurance shall notify the State Bar of
Arizona in writing within 30 days if the insurance policy providing coverage lapses,
is no longer in effect, or terminates for any reason. A lawyer or legal
paraprofessional who acquires insurance after filing the annual dues statement or
such other prescribed disclosure document with the State Bar of Arizona may advise
the Bar as to the change of this status in coverage.
B. The State Bar of Arizona shall make the information submitted by active and
affiliate members pursuant to this rule available to the public on its website as soon
as practicable after receiving the information.
C. Any active or affiliate member of the State Bar of Arizona who fails to comply
with this rule in a timely fashion may, on motion of the State Bar pursuant to Rule
62, be summarily suspended from the practice of law until such time as the lawyer
or legal paraprofessional complies. Supplying false information in complying with
the requirements of this rule shall subject the lawyer or legal paraprofessional to
appropriate disciplinary action.
(d) Powers of Board. [[Only change is to subpart 2. As reflected below]]
1. [[No change]]
2. Promote and aid in the advancement of the science of jurisprudence, the education
of lawyers legal professionals and the improvement of the administration of justice.
3. – 10. [[No change]]
(e) – (g) [[No change]]
(h) Administration of Rrules. Examination and admission of lawyer members shall be
administered by the committee on examinations and the committee on character and
fitness, as provided in these rules. Examination and licensure of legal paraprofessionals
shall be administered by the Administrative Office of Courts as provided in ACJA § 7210. Licensure of alternative business structures shall be by the Committee on
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Alternative Business Structures, as provided in these rules and ACJA § 7-209.
Discipline, disability, and reinstatement matters shall be administered by the presiding
disciplinary judge, as provided in these rules. All matters not otherwise specifically
provided for shall be administered by the board.
(i) – (j) [[No change]]
(k) Payment of Fees and Costs. The payment of all fees, costs and expenses required
under the provision of these rules related to membership, mandatory continuing legal
education, discipline, and reinstatement, and unauthorized practice of law shall be made
to the State Bar. The payment of all fees, costs and expenses required under the
application for admission to the practice of law, examinations and admission shall be
made to the finance office of the administrative office of courts.
(l) Expenses of Administration and Enforcement. The state bar shall pay all expenses
incident to the administration and enforcement of these rules relating to membership,
mandatory continuing legal education, discipline, disability, and reinstatement of
lawyers, including the membership, mandatory continuing legal education and disability
of legal paraprofessionals, except that costs and expenses shall be taxed against a
respondent lawyer or applicant for readmission, as provided in these rules. The
Aadministrative Ooffice of the Ccourts shall pay all expenses incident to administration
and enforcement of these rules relating to application for admission to the practice of law,
examinations and admission, including expenses related to application for licensure and
examination of legal paraprofessionals. The State Bar and the Administrative Office of
Courts may recoup extraordinary costs beyond the schedule of fees adopted by the Court
relating to an alternative business structure application for licensure or administration and
enforcement of these rules against an alternative business structure.
(m) [[No change]]
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Rule 41. Duties and Obligations of Members
(a) Definition.
“Unprofessional conduct” means substantial or repeated violations of the oath of
Admission to the State Bar or the Lawyer’s Creed of Professionalism of the State Bar of
Arizona. Unprofessional conduct includes substantial or repeated violations of the Legal
Paraprofessional’s Creed of Professionalism.
(b) Duties and Obligations. The duties and obligations of members, including affiliate
members, shall be:
(a 1) Those prescribed by the Arizona Rules of Professional Conduct adopted as Rule
42 of these Rules.
(b 2) To support the constitution and the laws of the United States and the State of
Arizona.
(c 3) To maintain the respect due to courts of justice and judicial officers.
(d 4) To counsel or maintain no other action, proceeding or defense than those which
appear to him legal and just, excepting the defense of a person charged with a public
offense.
(e 5) To be honest in dealings with others and not make false or misleading statements
of fact or law.
(f 6) To fulfill the duty of confidentiality to a client and not accept compensation for
representing a client from anyone other than the client without the client’s knowledge and
approval.
(g 7) To avoid engaging in unprofessional conduct and to advance no fact prejudicial to
the honor or reputation of a party or a witness unless required by the duties to a client or
the tribunal.
(h 8) To support the fair administration of justice, professionalism among lawyers and
legal paraprofessionals, and legal representation for those unable to afford counsel.
(I 9) To protect the interests of current and former clients by planning for the lawyer’s
termination of or inability to continue a law practice, either temporarily or permanently.
(c) Oath and Creed. The Oath of Admission to the Bar and Lawyer’s and Legal
Paraprofessional’s Creed of Professionalism of the State Bar of Arizona are as follows.
Oath of Admission to the Bar
I, (state your name), do solemnly swear (or affirm) that I will support the constitution and
laws of the United States and the State of Arizona;
I will treat the courts of justice and judicial officers with respect;
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I will not counsel or maintain an action, proceeding, or defense that lacks a reasonable
basis in fact or law;
I will be honest in my dealings with others and not make false or misleading statements
of fact or law;
I will fulfill my duty of confidentiality to my client; I will not accept compensation for
representing my client from anyone other than my client without my client’s knowledge
and approval;
I will avoid engaging in unprofessional conduct; I will not advance any fact prejudicial to
the honor or reputation of a party or witness, unless required by my duties to my client or
the tribunal;
I will at all times faithfully and diligently adhere to the rules of professional
responsibility and A Lawyer’s Creed of Professionalism of the State Bar of Arizona.
A Lawyer’s and Legal Paraprofessional’s
Creed of Professionalism of the State Bar of Arizona
Preamble
As a [lawyer/legal paraprofessional], I must strive to make our system of justice work
fairly and efficiently. To carry out that responsibility, I will comply with the letter and
spirit of the disciplinary standards applicable to all [lawyers/ legal paraprofessionals] and
I will conduct myself in accordance with the following Code of Professionalism when
dealing with my client, opposing parties, their counsel, tribunals and the general public.
A. With respect to my client:
1. I will be loyal and committed to my client’s cause, but I will not permit that loyalty
and commitment to interfere with my ability to provide my client with objective and
independent advice;
2. I will endeavor to achieve my client’s lawful objectives in business transactions and in
litigation as expeditiously and economically as possible;
3. In appropriate cases, I will counsel my client with respect to alternative methods of
resolving disputes;
4. I will advise my client against pursuing litigation (or any other course of action) that is
without merit and I will not engage in tactics that are intended to delay the resolution of a
matter or to harass or drain the financial resources of the opposing party;
5. I will advise my client that civility and courtesy are not to be equated with weakness;
6. While I must abide by my client’s decision concerning the objectives of the
representation, I nevertheless will counsel my client that a willingness to initiate or
engage in settlement discussions is consistent with effective and honorable
representation.
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B. With respect to opposing parties and their counsel:
1. I will be courteous and civil, both in oral and written communication;
2. I will not knowingly make statements of fact or law that are untrue;
3. In litigation proceedings, I will agree to reasonable requests for extensions of time or
for waiver of procedural formalities when the substantive interests of my client will not
be adversely affected;
4. I will endeavor to consult with opposing counsel before scheduling depositions and
meetings and before rescheduling hearings, and I will cooperate with opposing counsel
when scheduling changes are requested;
5. I will not utilize litigation or any other course of conduct to harass the opposing party;
6. I will not engage in excessive and abusive discovery; and I will advise my client to
comply with all reasonable discovery requests;
7. I will not threaten to seek sanctions against any party, or lawyer, or legal
paraprofessional unless I believe that they have a reasonable basis in fact and law;
8. I will not delay resolution of a matter, unless the delay is incidental to an action
reasonably necessary to ensure the fair and efficient resolution of that matter;
9. In depositions and other proceedings, and in negotiations, I will conduct myself with
dignity, avoid making groundless objections and not be rude or disrespectful;
10. I will not serve motions and pleadings on the other party or the party’s counsel at
such a time or in such a manner as will unfairly limit the other party’s opportunity to
respond;
11. In business transactions I will not quarrel over matters of form or style but will
concentrate on matters of substance and content;
12. I will identify clearly, for other counsel or parties, all changes that I have made in the
documents submitted to me for review.
C. With respect to the courts and other tribunals:
1. I will be an honorable advocate on behalf of my client, recognizing, as an officer of the
court, that unprofessional conduct is detrimental to the proper functioning of our system
of justice;
2. Where consistent with my client’s interests, I will communicate with opposing counsel
in an effort to avoid litigation and to resolve litigation that has actually commenced;
3. I will voluntarily withdraw claims or defenses when it becomes apparent that they do
not have merit;
4. I will not file frivolous motions;
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5. I will make every effort to agree with other counsel, as early as possible, on a
voluntary exchange of information and on a plan for discovery;
6. I will attempt to resolve, by agreement, my objections to matters contained in my
opponent’s pleadings and discovery requests;
7. When scheduled hearings or depositions have to be canceled, I will notify opposing
counsel and, if appropriate, the court (or other tribunal) as early as possible;
8. Before dates for hearings or trial are set – or, if that is not feasible, immediately after
such dates have been set – I will attempt to verify the availability of key participants and
witnesses that I can promptly notify the court (or other tribunal) and opposing counsel of
any likely problem in that regard;
9. In civil matters, I will stipulate to facts as to which there is no genuine dispute;
10. I will endeavor to be punctual in attending court hearings, conferences, and
dispositions;
11. I will at all times be candid with, and respectful to, the tribunal.
D. With respect to the public and our system of justice:
1. I will remember that, in addition to commitment to my client’s cause, my
responsibilities as a [lawyer/legal paraprofessional] include a devotion to the public good;
2. I will keep current in the areas in which I practice and, when necessary, will associate
with, or refer my client to, counsel knowledgeable in another field or practice;
3. As a member of a self-regulating profession, I will be mindful of my obligations under
the Rules of Professional Conduct to report violations of those Rules;
4. I will be mindful of the need to protect the integrity of the legal profession and will be
so guided when considering methods and contents of advertising;
5. I will be mindful that the law is a learned profession and that among its desirable goals
are devotion to public service, improvement or administration of justice, and the
contribution of uncompensated time and civic influence on behalf of those persons who
cannot afford adequate legal assistance.
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Rule 43. Trust Accounts
(a) Duty to Deposit Client Funds and Funds Belonging to Third Persons; Deposit of
Funds Belonging to the Lawyer or Legal Paraprofessional. Funds belonging in whole
or in part to a client or third person in connection with a representation shall be kept
separate and apart from the lawyer’s or legal paraprofessional’s personal and business
accounts. All such funds shall be deposited into one or more trust accounts that are
labeled as such. The location of the trust account shall be controlled by the provisions of
ER 1.15(a). No trust account required by this rule may have overdraft protection. No
funds belonging to the lawyer, legal paraprofessional, or law firm shall be deposited into
a trust account established pursuant to this rule except as follows:
1. – 2. [[No change]]
3. Earned fees and funds for reimbursement of costs or expenses may be deposited into a
trust account if they are part of a single credit card transaction that also includes the
payment of advance fees, costs or expenses and the lawyer does not use a credit card
processing service that permits the lawyer or legal paraprofessional to direct such funds
to the lawyer’s or legal paraprofessional’s separate business account. Any such earned
fees and funds for reimbursement of costs or expenses must be withdrawn from the trust
account within a reasonable time after deposit.
4. Funds belonging in part to a client or third person and in part presently or potentially to
the lawyer, legal paraprofessional, or law firm must be deposited therein, but the portion
belonging to the lawyer, or legal paraprofessional, or law firm must be withdrawn when
due and legally available from the financial institution, or within a reasonable time
thereafter, unless the right of the lawyer or law firm to receive it is disputed by the client
or third person, in which event the lawyer or legal paraprofessional shall comply with ER
1.15(e).
(b) Trust Account Requirements.
1. Standards of Performance.
A. Due professional care must be exercised in the performance of the lawyer’s or legal
paraprofessional’s duties under this rule.
B. Employees and others assisting the attorneys or legal paraprofessional’s in the
performance of such duties must be competent and properly trained and supervised.
C. Internal controls within the lawyer’s or legal paraprofessional’s office must be
adequate under the circumstances to safeguard funds or other property held in trust.
2. Trust Account Records.
A. Every active and affiliate member of the state bar shall maintain, on a current basis,
complete records of the handling, maintenance and disposition of all funds, securities
and other property belonging in whole or in part to a client or third person in
connection with a representation. These records shall include the records required by
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ER 1.15 and cover the entire time from receipt to the time of final disposition by the
lawyer or legal paraprofessional of all such funds, securities and other property. The
lawyer or legal paraprofessional shall preserve these records for a period of five years
after termination of the representation.
B. A lawyer or legal paraprofessional shall maintain or cause to be maintained an
account ledger or the equivalent for each client, person or entity for which funds have
been received in trust, showing:
(i) – (iii) [[No change]]
C. A lawyer or legal paraprofessional shall make or cause to be made a monthly threeway reconciliation of the client ledgers, trust account general ledger or register, and the
trust account bank statement.
D. A lawyer or legal paraprofessional shall retain, in accordance with this rule, all trust
account bank statements, cancelled pre-numbered checks (unless recorded on microfilm
or stored electronically by a bank or other financial institution that maintains such
records for the length of time required by this rule), other evidence of disbursements,
duplicate deposit slips or the equivalent (which shall be sufficiently detailed to identify
each item), client ledgers, trust account general ledger or register, and reports to clients.
E. A record shall be maintained showing all property, other than cash, held for clients
or third persons in connection with a representation, including the date received, where
located and when returned or otherwise distributed.
3. Deposits from Credit Card Transactions. A lawyer, legal paraprofessional, or law firm
may permit funds from a credit card transaction to be deposited into a client trust account
for payment of advance fees, costs or expenses, and merchant or credit card transaction
fees, but only if:
A. the lawyer or legal paraprofessional has sources of funds, other than client or thirdparty funds, available at the time of the credit card transaction to replace any funds that
may be debited from the account due to a credit card chargeback and any associated
fees or charges;
B. [[No change]]
C. the trust account contains sufficient funds of the lawyer, legal paraprofessional, or
law firm at the time of the transaction to pay all merchant and credit card transaction
fees, except to the extent such fees are paid by the client as part of the transaction.
4. Disbursement Against Uncollected Funds. A lawyer or legal paraprofessional generally
may not use, endanger, or encumber money held in trust for a client or third person
without the permission of the owner given after full disclosure of the circumstances.
Except for disbursements based upon any of the four categories of limited-risk
uncollected deposits enumerated in paragraph A below, a lawyer or legal
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paraprofessional may not disburse funds held in trust unless the funds are collected funds.
For purposes of this provision, “collected funds” means funds deposited, finally settled
by the issuer’s bank, and credited without recourse to the lawyer’s or legal
paraprofessional’s trust account.
A. Certain categories of trust account deposits are considered to carry a limited and
acceptable risk of failure so that disbursements of trust account funds may be made in
reliance on such deposits without disclosure to and permission of clients and third
persons owning trust account funds that may be affected by such disbursements.
Notwithstanding that a deposit made to the lawyer’s or legal paraprofessional’s trust
account has not been finally settled and credited to the account, the lawyer or legal
paraprofessional may disburse funds from the trust account in reliance on such deposit
under any of the following circumstances, if the lawyer or legal paraprofessional has
other sources of funds, other than client or third party funds, available at the time of
disbursement to replace any uncollected funds:
(i) – (iv) [[No change]]
In any of the above circumstances, a lawyer’s or legal paraprofessional’s disbursement
of funds from a trust account in reliance on deposits that are not yet collected funds is
at the risk of the lawyer or legal paraprofessional making the disbursement. If any of
the deposits fail, for any reason, the lawyer or legal paraprofessional, upon receipt of
notice or actual knowledge of the failure, must immediately act to protect the property
of the lawyer’s or legal paraprofessional’s clients and third persons. If the lawyer or
legal paraprofessional accepting any such check personally pays the amount of any
failed deposit within three business days of receipt of notice that the deposit has failed,
the lawyer or legal paraprofessional will not be considered to have committed
professional misconduct based upon the disbursement of uncollected funds.
B. A lawyer’s or legal paraprofessional’s disbursement of funds from a trust account in
reliance on deposits that are not yet collected funds in any circumstances other than
those four categories set forth above, when it results in funds of clients or third persons
being used, endangered, or encumbered, will be grounds for a finding of professional
misconduct.
5. Methods of Disbursement. All trust account disbursements shall be made by prenumbered check or by electronic transfer, provided the lawyer or legal paraprofessional
maintains a record of such disbursements in accordance with the requirements of this
rule. All instruments of disbursement shall be identified as a disbursement from a trust
account.
(c) Certificate of Compliance. Every active and affiliate member of the state bar shall
on or before February 1 of each year file with the board a certificate certifying
compliance with the provisions of this rule and ER 1.15 of the Arizona Rules of
Professional Conduct, or that he or she is exempt from the provisions of this rule and ER
1.15. The certificate of compliance shall state as follows:
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Annual Certificate of Compliance
[[No change]]
(d) Trust Account Examination; Random Examination.
1. Authority. The state bar shall evaluate all information coming to its attention by charge
or otherwise indicating a possible violation of the trust account rules, and such
information shall be treated and processed as is any other charge against a lawyer or legal
paraprofessional. In addition to trust account examinations that shall be conducted based
upon information coming to the bar’s attention, the state bar may also conduct random
trust account examinations of any member’s trust account(s), in accordance with
Guidelines developed by the Board of Governors and approved by the supreme court.
2. Scope of Examination. [[No change]]
3. Rebuttable Presumption. If a lawyer or legal paraprofessional fails to maintain trust
account records required by this rule or ER 1.15, or fails to provide trust account records
to the state bar upon request or as ordered by a panelist, a hearing officer, the commission
or the court, there is a rebuttable presumption that the lawyer or legal paraprofessional
failed to properly safeguard client or third person’s funds or property, as required by this
rule and ER 1.15.
4. Limited Exception for Out-of-State Members. All funds, securities and other property
of clients and third persons held by an Arizona-licensed lawyer or legal paraprofessional
whose law office is situated in another state shall not be subject to investigation,
examination or verification except to the extent such funds and property are related to
matters affecting Arizona clients.
5. Trust Account Examination and Verification Expenses. [[No change]]
(e) Confidentiality. [[No change]]
(f) Establishment of Trust Accounts; State Bar Oversight.
1. A lawyer, legal paraprofessional, or law firm receiving funds belonging in whole or in
part to a client or third person in connection with a representation must hold the funds in
one of the following types of accounts:
A. a pooled interest-bearing or dividend-earning trust account (“IOLTA account”) on
which the interest or dividends accrue for the benefit of the Arizona Foundation for
Legal Services and Education (“Foundation”);
B. a separate interest-bearing or dividend-earning trust account for the particular client
or client’s matter on which the interest or dividends, net of any reasonable service or
other charges or fees imposed by the financial institution or investment company in
connection with the account, will be paid to the client; or
C. a pooled interest-bearing or dividend-earning trust account, with subaccounting
provided by the lawyer, legal paraprofessional, or the law firm, which will provide for
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computation of interest or dividends earned by each client’s funds and the payment
thereof, net of any reasonable service or other charges or fees imposed by the financial
institution or investment company in connection with the account, to the client.
2. In determining which type of account provided for in section (f)(1) to use, a lawyer,
legal paraprofessional, or law firm shall take into consideration the following factors:
A. – C. [[No change]]
D. the cost of establishing and administering a separate non-IOLTA account for the
client’s benefit, including service charges, the costs of the lawyer’s or legal
paraprofessional’s services, and the costs of preparing any tax reports required for
income accruing to the client’s benefit;
E. – F. [[No change]]
Funds should be deposited in an IOLTA account as provided for in section (f)(1)(A) if
the interest does not cover the cost of opening and maintaining a separate interest-bearing
or dividend-earning account. The State Bar shall not pursue a disciplinary matter against
any lawyer, legal paraprofessional, or law firm solely based on the good-faith
determination of the appropriate account in which to deposit or invest client funds.
3. A lawyer, legal paraprofessional, or law firm must maintain any client trust account
provided for in section (f)(1) only at a regulated financial institution, which is either (i) a
financial institution authorized by federal or state law to take deposits and conduct
financial transactions with Arizona lawyers or legal paraprofessionals and is insured by
the Federal Deposit Insurance Corporation or any successor insurance corporation(s)
established by federal or state laws or (ii) any open-ended investment company registered
with the Securities and Exchange Commission that is authorized by federal or state law to
take deposits and conduct financial transactions with Arizona lawyers. A regulated
financial institution must agree to comply with the requirements of section (f)(4) below
and agree to pay IOLTA interest to the Foundation. The lawyer, legal paraprofessional, or
law firm must ensure that:
A. – C. [[No change]]
D. The financial institution sends notification immediately to the State Bar chief bar
counsel of any properly payable instrument that is presented for payment against a
client trust account containing insufficient funds, uncollectible funds, or a negative
available balance, regardless of whether the financial institution honors the instrument.
All occurrences shall be reported to the State Bar regardless of the cause.
If a financial institution ceases to operate as a regulated financial institution and has no
successor operating as a regulated financial institution, a lawyer, legal paraprofessional,
or law firm that maintains an account listed under section (f)(1) at that financial
institution must, upon receiving notice of the financial institution’s change in status,
promptly notify any clients whose funds may be affected by the change in status,
promptly transfer, to the extent possible, any client trust account funds from that
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financial institution into another account provided for in section (f)(1), and promptly
deposit into the other account provided for in section (f)(1) any insurance, collateral, or
proceeds resulting from the financial institution’s change in status.
4. In addition to the requirements of section (f)(3), a lawyer, legal paraprofessional, or
law firm may only maintain an IOLTA account as provided for in section (f)(1)(A) at an
authorized regulated financial institution. To be designated as authorized, a regulated
financial institution must sign a participation certification before the fiscal year beginning
July 1, with the State Bar as representative of its members, and the Foundation as a thirdparty beneficiary and administrator of the interest or dividends.
A. The participation certification must:
i. – ii [[No change]]
iii. provide that the financial institution transmit, with each remittance to the
Foundation, a statement, as directed by the Foundation, showing information
including the name of the lawyer, legal paraprofessional, or law firm on whose
account the remittance is sent, the period for the remittance submitted, the account
number, the account status, the rate of interest applied or the dividends earned, and
the charges imposed against the interest remitted;
iv. provide that the financial institution transmit a report on each separate account,
similar to the report required by section (f)(4)(a)(iii), to the lawyer, legal
paraprofessional, or law firm opening said trust account;
v. – vi. [[No change]]
vii. provide that the financial institution be allowed to charge a particular lawyer,
legal paraprofessional, or law firm for the reasonable cost of producing the reports
and records required by this rule;
viii. – xi. [[No change]]
B. – C. [[No change]]
5. – 6. [[No change]]
7. In addition to other obligations under section (f) of this rule, all lawyers admitted to
practice or legal paraprofessionals in this state shall:
A. as a condition thereof, consent to the reporting and production requirements set forth
in this rule, and
B. provide information requested by the State Bar on the annual dues statement
regarding any and all client trust accounts they maintain.
(g) [Reserved].
(h) Suspension of Member. Any active or affiliate member who fails to comply with
requirements of this rule shall be suspended summarily by order of the board upon notice
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by the state bar pursuant to Rule 62(a)(4), provided that a notice by certified, return
receipt mail of such non-compliance shall have been sent to the member, mailed to the
member’s last address of record in the state bar office at least thirty days prior to such
suspension.
(i) Reinstatement of Member. A lawyer or legal paraprofessional who has been
suspended for failure to comply with this rule may be reinstated by compliance with
those provisions and notice to the board by the state bar of such compliance.
(j) Applicability of Rule. Every lawyer admitted to practice law in Arizona or legal
paraprofessional shall comply with the provisions of this rule regarding funds received,
disbursed or held in Arizona, and funds received, disbursed or held on behalf of an
Arizona client or a third person in connection with the representation of an Arizona
client.
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Rule 46. Jurisdiction in Discipline and Disability Matters; Definitions
(a) Lawyers Admitted to Practice. [[No change]]
(b) Licensed Alternative Business Structures. Any alternative business structure and its
members are subject to the disciplinary jurisdiction of the Arizona Supreme Court. Any
false statement or misrepresentation made by an applicant for licensure which is not
discovered until after the applicant is licensed may serve as an independent ground for
the imposition of discipline under these rules and ACJA § 7-209 and an aggravating
factor in any disciplinary proceeding based on other conduct. Any fraudulent
misstatement or material misrepresentation made by an applicant for licensure may result
in revocation of the alternative business structure’s license.
(c) Legal Paraprofessionals. Any person licensed as a legal paraprofessional is subject
to the disciplinary jurisdiction of the Arizona Supreme Court and the authority delegated
in these rules to the board of governors of the state bar. Any false statement or
misrepresentation made by an applicant for licensure which is not discovered until after
the applicant is licensed may serve as an independent ground for imposing discipline
under these rules and ACJA § 7-210 and an aggravating factor in any disciplinary
proceeding based on other conduct. Any fraudulent misstatement or material
misrepresentation made by an applicant may result in revocation of the legal
paraprofessional’s license.
(b d) Non-members. [[No change to text]]
(c e) Former Judges. [[No change to text]]
(d f) Incumbent Judges. [[No change to text]]
(e g) Disbarred Lawyers. [[No change to text]]
(f h) Definitions. When the context so requires, the following definitions shall apply to
the interpretation of these rules relating to discipline, disability and reinstatement of
lawyers, legal paraprofessionals, and alternative business structures:
1. “Acting presiding disciplinary judge” -- 4. “Charge” [[No change]]
5. “Committee” means the Attorney Discipline Probable Cause Committee of the
Supreme Court of Arizona unless stated otherwise.
6. “Complainant” means a person who initiates a charge against a lawyer, or alternative
business structure, or legal paraprofessional, or later joins in a charge to the state bar
regarding the conduct of a lawyer, alternative business structure, or legal
paraprofessional. The complainant will be provided information as set forth in Rule 53,
unless specifically waived by the complainant. The state bar or any bar counsel may be
complainant.
7. “Complaint” -- 9. “Court” [[No change]]
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10. “Discipline” means those sanctions and limitations on members and the practice of
law provided in these rules, including those sanctions and limitations provided in these
rules and ACJA § 7-209 for alternative business structures and ACJA § 7-210 for legal
paraprofessionals. Discipline is distinct from diversion or disability inactive status, but
the term may include that status where the context so requires.
11. “Disciplinary clerk” -- 16. “Member” [[No change]]
17. “Misconduct” means any conduct sanctionable under these rules, including
unprofessional conduct as defined in Rule 31(a)(2)(E) 41(a) or conduct that is eligible for
diversion, any conduct by an alternative business structure actionable under these rules or
ACJA § 7-209, or any conduct by a legal paraprofessional actionable under these rules or
ACJA § 7-210.
18. “Non-member” -- 20. “Record,” [[No change]]
21. “Respondent” means a member, including legal paraprofessional or non-member,
including an ABS or its nonlawyer members, against whom a discipline or disability
proceeding has been commenced.
22. “Settlement officer” -- 24. “State bar file” [[No change]]
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Rule 47. General Procedural Matters
(a) – (b) [[No change]]
(c) Service. Service of the complaint, pleadings and subpoenas shall be effectuated as
provided in the Rules of Civil Procedure, except as otherwise provided herein. Personal
service of complaints and subpoenas may be made by staff examiners employed by the
state bar.
1. Service of Complaint.
(A) Individual Respondents. Service of the complaint in any discipline or disability
proceeding may be made on respondent or respondent's counsel, if any, by certified
mail/delivery restricted to addressee in addition to regular first class mail, sent to the
last address provided by counsel or respondent to the state bar's membership records
department pursuant to Rule 32(c)(4)(iii) 32(c)(3). When service of the complaint is
made by mail, bar counsel shall file a notice of service with the disciplinary clerk,
indicating the date and manner of mailing, and service shall be deemed complete five
(5) days after the date of mailing.
(B) ABS Respondents. Service of the complaint in any discipline proceeding against
an ABS or its members may be made on the designated agent for service pursuant to
ACJA § 7-209 or the respondent’s counsel, if any, by certified mail/delivery restricted
to addressee in addition to regular first class mail, sent to the last address provided by
respondent, respondent’s counsel, or the designated agent for service pursuant to ACJA
§ 7-209. When service of the complaint is made by mail, bar counsel shall file a notice
of service with the disciplinary clerk, indicating the date and manner of mailing, and
service shall be deemed complete five (5) days after the date of mailing.
2. Service of Subpoena. [[No change]]
(d) – (l) [[No change]]

480

Arizona Supreme Court R-20-0034
Page 70 of 91

Rule 48. Rules of Construction
(a) – (c) [[No change]]
(d) Standard of Proof.
1. Lawyers and Legal Paraprofessionals. Allegations in a complaint, applications for
reinstatement, petitions for transfer to and from disability inactive status and
competency determinations shall be established by clear and convincing evidence. In
discipline proceedings that include allegations of trust account violations, there shall be
a rebuttable presumption that any lawyer or legal paraprofessional who fails to maintain
trust account records as required by ER 1.15 or Rule 43, Ariz. R. S. Ct, or who fails to
provide trust account records to the state bar upon request or as ordered by the
committee, the presiding disciplinary judge, or the court, has failed to properly
safeguard client or third-party funds or property, as required by the provisions of ER
1.15 or Rule 43, Ariz. R. S. Ct.
2. Alternative Business Structures. Allegations in a complaint or applications for
reinstatement, shall be established by clear and convincing evidence. In discipline
proceedings that include allegations of trust account violations, there shall be a
rebuttable presumption that any ABS that fails to maintain trust account records as
required by ER 1.15 or Rule 43, Ariz. R. S. Ct, or that fails to provide trust account
records to the state bar upon request or as ordered by the committee, the presiding
disciplinary judge, or the court, has failed to properly safeguard client or third-party
funds or property, as required by the provisions of ER 1.15 or Rule 43, Ariz. R. S. Ct.
(e) Burden of Proof. The burden of proof in proceedings seeking discipline is on the
state bar. That burden is on the petitioning party in proceedings seeking transfer to
disability inactive status. That burden in proceedings seeking reinstatement and transfer
from disability inactive status is on respondent or applicant. The burden on an alternative
business structure seeking licensure after a period of revocation or suspension is on
respondent alternative business structure.
(f) – (i) [[No change]]
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Rule 49. Bar Counsel
(a) – (b) [[No change]]
(c) Powers and Duties of Chief Bar Counsel. Acting under the authority granted by this
Court and under the direction of the executive director, chief bar counsel shall have the
following powers and duties:
1. Prosecutorial Oversight. Chief bar counsel shall maintain and supervise a central
office for the filing of requests for investigation relating to conduct by a member,
including an affiliate member, or non-member, including alternative business structures,
and for the coordination of such investigations; supervise staff needed for the
performance of all discipline functions within the responsibility of the state bar,
overseeing and directing the investigation and prosecution of discipline cases and the
administration of disability, reinstatement matters, and contempt proceedings, and
compiling statistics regarding the processing of cases by the state bar.
2. Dissemination of Discipline and Disability Information.
A. Notice to Disciplinary Agencies. [[No change]]
B. Disclosure to National Discipline Data Bank. [[No change]]
C. Public Notice of Discipline Imposed. Chief bar counsel shall cause notices of
orders or judgments of reprimand, suspension, disbarment, transfers to and from
disability status and reinstatement as well as all sanctions against alternative business
structures to be published in the Arizona Attorney or another usual periodic
publication of the state bar, and shall send such notices to a newspaper of general
circulation in each county where the lawyer maintained an office for the practice of
law. Notices of sanctions or orders shall be posted on the state bar's website as
follows:
(i) – (v) [[No change]]
(vi) Revocation, suspension, reprimand, and licensing after a period of revocation
involving an alternative business structure shall be posted for an indefinite period of
time.
D. Notice to Courts. [[No change]]
3. Report. [[No change]]
(d) [[No change]]
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Rule 50. Attorney Discipline Probable Cause Committee
(a) – (d) [[No change]]
(e) Powers and Duties of the Committee. Unless otherwise provided in these rules, the
committee shall be authorized and empowered to act in accordance with Rule 55 and as
otherwise provided in these rules, including ACJA §§ 7-209 and 7-210, and to:
1. meet and take action, as deemed appropriate by the chair, in no less than three-person
panels, each of which shall include a public member and a lawyer member (all members
of the panel must participate in the vote and a majority of the votes shall decide the
matter, a member of the panel may participate by remote access, and the quorum
requirements of paragraph (f) do not apply to panels under this paragraph);
2. periodically report to the court on the operation of the committee;
3. recommend to the court proposed changes or additions to the rules of procedure for
attorney discipline and disability proceedings; and
4. adopt such procedures as may from time to time become necessary to govern the
internal operation of the committee, as approved by the court.
(f) – (h) [[No change]]
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Rule 51. Presiding Disciplinary Judge
(a) – (b) [[No change]]
(c) Powers and Duties of the Presiding Disciplinary Judge. The presiding disciplinary
judge shall be authorized to act in accordance with these rules and to:
1. – 2. [[No change]]
3. impose discipline on an attorney, alternative business structure, or legal
paraprofessional; transfer an attorney or legal paraprofessional to disability inactive
status;, and serve as a member of a hearing panel in discipline and disability proceedings,
as provided in these rules;
4. – 6. [[No change]]
7. recommend to the court proposed changes or additions to the rules of procedure for
attorney and legal paraprofessional discipline and disability proceedings, and to rules and
ACJA §§ 7-209 and 7-210 governing discipline of alternative business structures and
legal paraprofessionals; and
8. adopt such practices as may from time to time become necessary to govern the
internal operation of the office of the presiding disciplinary judge, as approved by the
supreme court.
(d) [[No change]]
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Rule 54. Grounds for Discipline
Grounds for discipline of members, including affiliate members, and non-members, and
alternative business structures include the following:
(a) – (h) [[No change]]
(i) Unprofessional conduct as defined in Rule 31(a)(2)(E) 41(a).
(j) Violations of ACJA § 7-209.
(k) Violations of ACJA § 7-210.
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Rule 55. Initiation of Proceedings; Investigation
(a) Commencement; Determination to Proceed. Bar counsel shall evaluate all
information coming to its attention, in any form, by charge or otherwise, alleging
unprofessional conduct, misconduct or incapacity. This shall include any allegation
involving a violation of these rules or ACJA § 7-209 or ACJA § 7-210 by alternative
business structures and legal paraprofessionals.
1. If bar counsel determines the lawyer, alternative business structure, or a legal
paraprofessional is not subject to the disciplinary jurisdiction of the supreme court, bar
counsel shall refer the information to the appropriate entity.
2. If bar counsel determines the lawyer, alternative business structure, or legal
paraprofessional is subject to the disciplinary jurisdiction of the court, bar counsel shall,
in the exercise of bar counsel's discretion, resolve the matter in one of the following
ways:
A. – C. [[No change]]
(b) Screening Investigation and Recommendation by Bar Counsel. When a
determination is made to proceed with a screening investigation, the investigation shall
be conducted or supervised by bar counsel. Bar counsel shall give the respondent written
notice that he or she is the respondent is under investigation and of the nature of the
allegations. No disposition adverse to the respondent shall be recommended by bar
counsel until the respondent has been afforded an opportunity to respond in writing to the
charge.
1. Response to Allegations. [[No change]]
2. Action Taken by Bar Counsel. [[No change]]
(c) [[No change]]
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Rule 56. Diversion
(a) [[No change]]
(b) Referral to Diversion. Bar counsel, the committee, the presiding disciplinary judge,
a hearing panel, or the court may offer diversion to the an attorney, alternative business
structure, or legal paraprofessional based upon the Diversion Guidelines recommended
by the board and approved by the court. The Diversion Guidelines shall be posted on the
state bar and supreme court websites. Where the conduct so warrants, diversion may be
offered if:
1. the lawyer, alternative business structure, or legal paraprofessional committed
professional misconduct, the lawyer is incapacitated, or the lawyer, alternative
business structure, or legal paraprofessional does not wish to contest the evidence of
misconduct and bar counsel and the respondent agree that diversion will be
appropriate;
2. the conduct could not be the basis of a motion for transfer to disability inactive
status pursuant to Rule 63 of these rules;
3. the cause or basis of the professional misconduct by an individual lawyer,
alternative business structure, or legal paraprofessional, or incapacity of an individual
lawyer or legal paraprofessional is subject to remediation or resolution through
alternative programs or mechanisms, including:
A. – E. [[No change]]
4. the public interest and the welfare of the respondent's clients and prospective clients
will not be harmed if, instead of the matter proceeding immediately to a disciplinary
or disability proceeding, the lawyer or legal paraprofessional agrees to and complies
with specific measures that, if pursued, will remedy the immediate problem and likely
prevent any recurrence of it; and
5. the terms and conditions of the diversion plan can be adequately supervised.
(c) Diversion Agreement or Order. If diversion is offered and accepted prior to an
investigation pursuant to Rule 55(b), the agreement shall be between the attorney,
alternative business structure or legal paraprofessional and bar counsel. If bar counsel
recommends diversion after an investigation pursuant to Rule 55(b) but before
authorization to file a complaint, the recommendation for an order of diversion shall be
submitted to the committee for consideration. If the committee rejects the
recommendation, the matter shall proceed as otherwise provided in these rules. If
diversion is offered and accepted after authorization to file a complaint, the matter shall
proceed pursuant to Rule 57. If the presiding disciplinary judge rejects the diversion
agreement, the matter shall proceed as provided in these rules.
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Rule 57. Special Discipline Proceedings
(a) Discipline by Consent.
1. Consent to Discipline. [[No change]]
2. Form of Agreement. An agreement for discipline by consent shall be signed by
respondent, respondent's counsel, if any, and bar counsel. An agreement shall include the
following:
A. Rule Violations. Each count alleged in the charge or complaint shall be addressed
in the agreement, including a statement as to the specific disciplinary rule or ACJA
section that was violated, or conditionally admitted to having been violated, and the
facts necessary to support the alleged violation, conditional admission, or decision to
dismiss a count.
B. Forms of Discipline. – F. Use of Standardized Documents. [[No change]]
3. Procedure. [[No change]]
4. Presiding Disciplinary Judge Decision. [[No change]]
5. Disbarment by Consent. [[No change]]
(b) [[No change]]
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Rule 58. Formal Proceedings
(a) Complaint. Formal discipline proceedings shall be instituted by bar counsel filing a
complaint or agreement for discipline by consent with the disciplinary clerk. The
complaint shall be sufficiently clear and specific to inform a respondent of the alleged
misconduct. The existence of prior sanctions or a prior course of conduct may be stated in
the complaint if the existence of the prior sanction or course of conduct is necessary to
prove the conduct alleged in the complaint.
1. Form. The complaint against any respondent and all subsequent pleadings filed
before the presiding disciplinary judge should be captioned to identify the type of
respondent: member of the State Bar of Arizona, licensed alternative business
structure, or legal paraprofessional.
BEFORE THE PRESIDING DISCIPLINARY JUDGE
In the Matter of a Member

)

of the State Bar of Arizona,

)

(Name)

)

Bar No./License No. 000000

)

2. Service of Complaint. [[No change]]
(b) – (j) [[No change]]
(k) Decision. Within thirty (30) days after completion of the formal hearing proceedings
or receipt of the transcript, whichever is later, the hearing panel shall prepare and file
with the disciplinary clerk a written decision containing findings of fact, conclusions of
law and an order regarding discipline, together with a record of the proceedings.
Sanctions imposed against lawyers and legal paraprofessionals shall be determined in
accordance with the American Bar Association Standards for Imposing Lawyer
Sanctions and, if appropriate, a proportionality analysis. Sanctions imposed against an
ABS shall be determined in accordance ACJA § 7-209 and to the extent applicable, with
the American Bar Association Standards for Imposing Lawyer Sanctions. The decision
shall be signed by each member of the hearing panel. Two members are required to make
a decision. A member of the hearing panel who dissents shall also sign the decision and
indicate the basis of the dissent in the decision. The disciplinary clerk shall serve a copy
of the decision on respondent and on bar counsel of record. The hearing panel shall notify
the parties when the decision will be filed outside the time limits of this rule and shall
state the reason for the delay. The decision of the hearing panel is final, subject to the
parties' appeal rights as set forth in Rule 59.
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Rule 60. Sanctions
(a) Types and Forms of Sanctions, Attorneys. Misconduct by an attorney, individually
or in concert with others, shall be grounds for imposition of one or more of the following
sanctions:
1. Disbarment. [[No change]]
2. Suspension. [[No change]]
3. Reprimand. [[No change]]
4. Admonition. [[No change]]
5. Probation. [[No change]]
6. Restitution. [[No change]]
(b) Types and Forms of Sanctions, Alternative Business Structures. Misconduct by
an ABS shall be grounds for imposition of one or more of the sanctions provided for in
these rules and ACJA § 7-209.
(c) Types and Forms of Sanctions, Legal Paraprofessional. Misconduct by a legal
paraprofessional shall be grounds for imposition of one or more of the sanctions provided
for in these rules and ACJA § 7-210.
(b d) Assessment of the Costs and Expenses. [[No change to text]]
(c e) Enforcement. [[No change to text]]
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Rule 63. Transfer to Disability Inactive Status
(a) Purpose. A lawyer or legal paraprofessional whose physical or mental condition
adversely affects the lawyer’s or legal paraprofessional’s ability to practice law shall be
investigated, and where warranted, shall be the subject of formal proceedings to
determine whether the lawyer or legal paraprofessional shall be transferred to disability
inactive status. Transfer to disability inactive status is not a form of discipline but is
designed to ensure the protection of the public and rehabilitation of the lawyer. Orders of
transfer may include conditions of conduct in the nature of probation, and consent orders
shall be encouraged.
(b) Method of Transfer
1. Judicial Ddeterminations of Iincapacity. If a lawyer or legal paraprofessional has
been judicially declared incompetent, incompetent to stand trial, or is voluntarily or
involuntarily committed on the grounds of incompetency or other disability or incapacity
in a court proceeding, the presiding disciplinary judge, upon motion of bar counsel and
proper proof of the fact, shall enter an order of transfer immediately transferring the
lawyer or legal paraprofessional to disability inactive status for an indefinite period until
further order. A copy of the order shall be personally served upon the clerk of the court,
the lawyer or legal paraprofessional, the lawyer’s or legal paraprofessional’s guardian
and conservator, and the director of the institution to which the lawyer or legal
paraprofessional may have been committed.
2. Interim Oorder of Iincapacity. When it appears to the state bar, the committee, the
presiding disciplinary judge, or the hearing panel that a lawyer or legal paraprofessional
may be incapacitated to the extent that the lawyer or legal paraprofessional may be
causing harm to the public, the legal profession or the administration of justice by reason
of a mental or physical condition or because of addiction to drugs or intoxicants, bar
counsel may file a motion, setting forth facts to support a prima facie finding of
incapacity and accompanied by verification or affidavit, with the disciplinary clerk, for an
order temporarily transferring the lawyer or legal paraprofessional to disability inactive
status pending a hearing to determine incapacity as provided in this rule.
3. Finding of Iincapacity to Ddischarge Dduty. If it is alleged by a lawyer or legal
paraprofessional or otherwise appears in the course of a discipline proceeding that the
lawyer or legal paraprofessional is incapacitated or impaired by reason of a mental or
physical condition or because of addiction to drugs or intoxicants, and the lawyer or legal
paraprofessional lacks the capacity to adequately discharge the lawyer’s or legal
paraprofessional’s duty to clients, the bar, the courts or the public, a petition may be filed
with the disciplinary clerk by bar counsel, on bar counsel’s own initiative or upon a
recommendation of the committee, the presiding disciplinary judge, or the lawyer or legal
paraprofessional alleged to be incapacitated.
4. Finding of Incompetency to Assist in Defense. If it is alleged by a lawyer or legal
paraprofessional or otherwise appears in the course of a discipline or disability
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proceeding that the lawyer is unable to understand the proceedings or assist in the
lawyer’s or legal paraprofessional’s defense as a result of a mental or physical
condition, the presiding disciplinary judge, sua sponte, or upon motion of bar counsel,
shall immediately transfer the lawyer or legal paraprofessional to disability inactive
status on a temporary basis pending a determination of competency, and all pending
discipline proceedings shall be temporarily stayed. When a lawyer files a petition
requesting transfer to disability inactive status alleging incompetence to assist in the
lawyer’s or legal paraprofessional’s defense, the petition shall be processed according
to paragraph (c) of this rule.
5. By Consent Aagreement. An agreement for transfer to disability inactive status
must be signed by the lawyer or legal paraprofessional, the lawyer’s or legal
paraprofessional’s counsel, if any, and bar counsel.
A. General Llanguage. Agreements must include the following language as
applicable:
(i) a statement describing the nature and extent of the lawyer’s or legal
paraprofessional’s physical or mental condition that adversely affects his or her ability
to practice law warranting transfer to disability inactive status;
(ii) a statement that the order of transfer to disability inactive status may include
conditions of conduct in the nature of probation;
(iii) a statement that the lawyer’s or legal paraprofessional’s consent to be
transferred to disability inactive status is submitted freely and voluntarily and not as a
result of coercion or intimidation;
(iv) a statement that the lawyer or legal paraprofessional is represented by counsel,
has chosen not to seek the assistance of counsel or is unable to secure representation
by counsel;
(v) a statement that the lawyer or legal paraprofessional voluntarily waives the
right to an adjudicatory hearing on the transfer, unless otherwise ordered, and waives
all motions, defenses, objections, or requests which have been made or raised, or
could be asserted thereafter, if the transfer is approved;
(vi) a statement that the lawyer or legal paraprofessional acknowledges the duty to
comply with all rules pertaining to notification of clients, return of property, and other
rules pertaining to suspension, including reinstatement;
(vii) – (ix) [[No change]]
B. Evaluations. - C. Hearing. [[No change]]
(c) Proceedings to Determine Incapacity or Competence.
1. Petition. A petition requesting transfer to disability inactive status may be filed
with the disciplinary clerk by bar counsel, on bar counsel’s own initiative or upon a
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recommendation of the committee, the presiding disciplinary judge, or the lawyer or legal
paraprofessional alleged to be incapacitated. The petition shall be accompanied by
affidavits, reports, or other documentation to support a prima facie finding of incapacity.
2. Service. [[No change]]
3. Appointment of Counsel. The presiding disciplinary judge may appoint counsel to
represent the lawyer or legal paraprofessional alleged to be incapacitated if the lawyer or
legal paraprofessional is without adequate representation and the presiding disciplinary
judge determines there is prima facie evidence of incapacity. The presiding disciplinary
judge shall appoint counsel to represent a lawyer or legal paraprofessional who is without
representation in proceedings to determine competency.
4. Hearing.
A. Incapacity to Discharge Duty. The presiding disciplinary judge may take or
direct whatever action deemed necessary or proper to determine whether the lawyer or
legal paraprofessional is incapacitated, including directing examination of the lawyer
or legal paraprofessional by qualified experts designated by the presiding disciplinary
judge at the expense of the state bar. The petitioner shall have the burden of proving
by clear and convincing evidence, which shall include a relevant and recent medical,
psychiatric or psychological evaluation, that, as a result of a mental or physical
condition, the lawyer or legal paraprofessional lacks the capacity to adequately
discharge the lawyer’s or legal paraprofessional’s duty to clients, the bar, the courts or
the public.
B. Competency to Assist in Defense. The presiding disciplinary judge may take or
direct whatever action deemed necessary or proper to determine whether the lawyer or
legal paraprofessional is competent, including directing examination of the lawyer by
qualified experts. Upon the filing of a disability petition, the state bar may also direct
a lawyer to submit to an independent medical or mental evaluation by a qualified
expert chosen by the state bar. The mere presence of a mental illness, defect, or
disability or physical incapacity is not grounds for finding a lawyer incompetent. The
only issue to be determined is whether the lawyer or legal paraprofessional is able to
assist in the lawyer’s or legal paraprofessional’s own defense. To assist in the
lawyer’s or legal paraprofessional’s own defense, the lawyer or legal paraprofessional
needs to understand the charges, be able to communicate with the lawyer’s or legal
paraprofessional’s attorney about the charges and any defense to those charges, and
be able to testify about relevant conduct in the disciplinary proceeding. The expense
for the evaluation shall be paid by the petitioner, unless otherwise ordered by the
presiding disciplinary judge.
5. Report of Presiding Disciplinary Judge. Within thirty (30) days after the hearing or
the filing of the post-hearing memoranda or stipulation, the presiding disciplinary judge
shall prepare and file with the disciplinary clerk a decision and order containing findings
of fact and conclusions concerning transfer to disability inactive status based on a
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determination of incapacity to discharge duty or competency to assist in defense. The
presiding disciplinary judge shall also serve a copy of the report and the order
transferring the lawyer or legal paraprofessional to disability inactive status on the
parties. Thereafter, the lawyer or legal paraprofessional shall be transferred to
disability inactive status subject to a right to appeal. If a party does not appeal the
order of transfer, the presiding disciplinary judge shall notify the court of same by
memorandum, and the decision shall be final.
6. Appeal. [[No change]]
(d) Status of Pending Disciplinary Proceedings.
1. Incapacity to Discharge Duty. An order transferring a lawyer or legal
paraprofessional to disability inactive status based on a finding that a lawyer or legal
paraprofessional is unable to discharge his or her duties to clients, the bar, the courts
or the public does not affect any pending disciplinary proceedings, which shall
continue, or if previously stayed, shall resume. Upon a showing of good cause,
however, the presiding disciplinary judge or the court may order that all pending
discipline proceedings be stayed. If pending discipline cases are stayed, any
investigation may continue and testimony may be taken and other evidence preserved
pending further proceedings. If information comes to the attention of bar counsel that
good cause no longer supports the stay, the stay may be reviewed according to the
procedure set forth for an order to show cause in paragraph (d)(3) of this rule.
2. Competency to Assist in Defense. If the presiding disciplinary judge or this court
determines a lawyer or legal paraprofessional is not competent to assist in the
lawyer’s or legal paraprofessional’s own defense, discipline proceedings shall be
stayed, and the lawyer or legal paraprofessional placed or retained on disability
inactive status until an application for transfer to active status is filed and
subsequently granted. If, after the filing of a petition for order to show cause pursuant
to paragraph (d)(3) of this rule, a decision that the lawyer is competent to assist in the
lawyer’s or legal paraprofessional’s own defense becomes final, the temporary order
of transfer to disability status shall be vacated by the presiding disciplinary judge or
the court and the discipline proceedings shall resume.
3. Order to Show Cause.
A. Petition. In the case of a lawyer or legal paraprofessional who has been
transferred to disability inactive status, if information comes to the attention of the
state bar indicating that good cause no longer exists to maintain a stay imposed
pursuant to paragraph (d)(1) of this rule, or that the lawyer or legal
paraprofessional appears no longer to be incompetent and a stay imposed pursuant
to paragraph (d)(2) of this rule is no longer appropriate, bar counsel shall file with
the disciplinary clerk a petition for order to show cause.
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B. Hearing. The presiding disciplinary judge shall issue an order requiring the
lawyer or legal paraprofessional to show cause why an existing stay of pending
discipline proceedings imposed upon a showing of good cause or upon a finding
of incompetency should not be lifted. The only issue to be addressed at the hearing is
whether such a stay should be lifted.
C. Decision and Order of presiding disciplinary judge. The presiding disciplinary
judge shall, as soon as practicable, prepare and file with the disciplinary clerk a
decision containing findings of fact and an order concerning whether the stay should
be lifted. The presiding disciplinary judge shall also serve a copy of the decision and
order on the parties. Any such order is subject to appellate review by the court. If an
order is entered finding that an existing stay is no longer supported by good cause, or
if an order is entered finding that a lawyer or legal paraprofessional is no longer
incompetent, and if the time to appeal has expired, any stayed discipline proceedings
shall resume.
D. Appeal and Review. Appeal from the presiding disciplinary judge’s order shall
be as set forth in paragraphs (c)(6) of this rule. If the court accepts the presiding
disciplinary judge’s finding that an existing stay is no longer supported by good cause
or that a lawyer or legal paraprofessional is no longer incompetent, any stayed
discipline proceedings shall resume.
(e) Confidentiality of Disability Proceedings. Proceedings and records relating to
transfer to or from disability inactive status, including determinations of competency, are
confidential, except that orders transferring a lawyer or legal paraprofessional to or from
disability inactive status are public.
(f) Assessment of Costs. [[No change]]
(g) Reinstatement to Active Status.
1. Application. [[No change]]
2. Waiver of Doctor-Patient Privilege. The filing of an application for transfer to
active status by a lawyer or legal paraprofessional transferred to disability inactive status
shall constitute a waiver of any doctor-patient privilege with respect to any treatment of
the lawyer or legal paraprofessional during the period of disability. The lawyer or legal
paraprofessional shall be required to disclose the name of each psychiatrist, psychologist,
physician or other health care provider, and hospital or other institution by whom or in
which the lawyer or legal paraprofessional has been examined or treated since the
lawyer’s or legal paraprofessional’s transfer to disability inactive status. The lawyer or
legal paraprofessional shall furnish to the presiding disciplinary judge or this court
written authorization to each health care provider and facility to release information and
records relating to the disability if requested by the presiding disciplinary judge, this
court or appointed medical experts.
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3. Reinstatement. No lawyer or legal paraprofessional transferred to disability
inactive status may resume active status until reinstated by order of this court. A
lawyer or legal paraprofessional shall be entitled to apply for transfer to active status
at any time at least one year after the lawyer’s last application or at such shorter
intervals as the court or the presiding disciplinary judge may direct in the order
transferring the lawyer to disability inactive status or any modification thereof. The
application shall be granted upon a showing, by clear and convincing evidence, that
the lawyer’s or legal paraprofessional’s mental or physical condition has been
removed and the lawyer or legal paraprofessional is fit to resume the practice of law.
In its discretion, the hearing panel or the court may direct that the lawyer or legal
paraprofessional establish proof of competence and learning in law, which proof may
include certification by the bar examiners of the lawyer’s or legal paraprofessional’s
successful completion of an examination for admission to practice, notwithstanding
the lawyer or legal paraprofessional was on inactive status less than five years. If a
lawyer or legal paraprofessional has been transferred to disability inactive status by an
order in accordance with these rules and, thereafter, has been judicially declared to be
no longer under disability, the hearing panel may dispense with further evidence that
the disability has been removed and may recommend the lawyer’s or legal
paraprofessional’s reinstatement to active status upon such terms as are deemed
appropriate.
4. Pending Discipline. [[No change]]

496

Arizona Supreme Court R-20-0034
Page 86 of 91

Rule 66. Appointment of Conservator to Protect Client Interests.
(a) Appointment of Conservator. The state bar or any other interested person may
petition the presiding judge of a superior court or the presiding judge’s designee
(“appointing judge”) to appoint one or more eligible persons to act as conservators of the
client files and records, client trust accounts and such other affairs of a lawyer or legal
paraprofessional or formerly admitted lawyer or formerly admitted legal
paraprofessional, as the appointing judge determines appropriate. There shall be no filing
fee for petitions for conservator under this rule. The appointing judge shall appoint a
conservator if the lawyer or legal paraprofessional maintains or has maintained a law
practice within the county, no partner or other responsible successor to the practice of the
lawyer or legal paraprofessional is known to exist, and:
1. the lawyer or legal paraprofessional is made the subject of an order of interim
suspension and related matters; or
2. the appointing judge by order directs the state bar to file an application under
this rule; or
3. the lawyer or legal paraprofessional is transferred to inactive status because of
incapacity or disability, or disappears or dies; or
4. where other reasons requiring protection of the public are shown.
(b) Service of Petition. A copy of the petition and any related order to show cause
shall be personally served upon the respondent lawyer or legal paraprofessional, the state
bar, and upon other persons as provided in Rule 63 governing transfer to disability
inactive status. Upon affidavit of petitioner or the state bar that diligent efforts have failed
to reveal the whereabouts of respondent, or that respondent is evading service, service
shall be made on the respondent by certified mail/delivery restricted to addressee in
addition to regular first-class mail, sent to the last address provided by the respondent to
the state bar pursuant to Rule 32(c)(3). When service of the petition is made by mail, the
state bar shall file a notice of service in the conservatorship matter indicating the time and
manner of mailing. Service shall be deemed complete when the notice is filed.
(c) – (e) [[No change]]
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Rule 67. Duties of Conservator
(a) – (b) [[No change]]
(c) Written Notice to Clients of Conservatorship. The conservator shall send
written notice to all clients listed in the inventory of the fact of the appointment of a
conservator, the grounds that required such appointment, and the possible need of the
clients to obtain substitute counsel or legal paraprofessional. Written notice shall be by
first class mail to the client’s last known address, as ascertained from a review of the
client’s file.
(d) Return of Files. A file in the conservator’s possession or control shall be returned
to a client upon the execution of a written receipt, or released to substitute counsel or
legal paraprofessional upon the request of the client and execution of a written receipt by
such counsel or legal paraprofessional.
(e) [[No change]]
(f) Conservator-Client Relationship. Neither the conservator nor any partner,
associate or other lawyer or legal paraprofessional practicing in association with the
conservator shall:
1. make any recommendation of counsel or legal paraprofessional to any client
identified as a result of the conservatorship in connection with any matter identified
during the conservatorship; or
2. represent such a client in connection with:
A. any matter identified during the conservatorship; or
B. any other matter during or for a period of three (3) years after the conclusion
of the conservatorship.
(g) – (h) [[No change]]

498

Arizona Supreme Court R-20-0034
Page 88 of 91

VI. UNAUTHORIZED PRACTICE OF LAW
Rule 75. Jurisdiction
(a) Jurisdiction. This court has jurisdiction over any person engaged in the unauthorized
practice of law pursuant to Rule 31(b) 31(a) of these rules or any entity providing legal
services contrary to the requirements of Rule 31.1(c). Proceedings against non-members
or alternative business structures may also be instituted pursuant to Rules 47 through 60,
and such proceedings may be concurrent with proceedings under this rule and Rules 76
through 80, Ariz.R.S.Ct.
(b) Definitions. The following definitions shall apply in unauthorized practice of law
proceedings.
1. All definitions in Rules 31(b); 31.1(c); and 41(a) 31(a)(2) shall apply.
2. “Bar counsel” [[No change]]
3. “Charge” means any allegation of misconduct or incapacity of a lawyer, legal
paraprofessional, or alternative business structure or misconduct or incident of
unauthorized practice of law brought to the attention of the state bar.
4. “Committee” [[No change]]
5. “Complainant” means a person who initiates a charge or later joins in a charge to the
state bar against a non-lawyer or alternative business structure regarding the unauthorized
practice of law. The state bar or any bar counsel may be a complainant.
6. “Complaint” — 11. “Record” [[No change]]
12. “Respondent” is any person or alternative business structure subject to the
jurisdiction of the court against whom a charge is received for violation of these rules.
13. “State bar” — 16. “Unauthorized practice of law proceeding” [[No change]]
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Rule 76. Grounds for Sanctions, Sanctions and Implementation
(a) Grounds for Sanctions. Grounds for sanctions include the following:
1. Any act found to constitute the unauthorized practice of law pursuant to Rule 31
31.2.
2. Willful disobedience or violation of a court ruling or order requiring the individual or
alternative business structure to do or forbear to do an act connected with the
unauthorized practice of law.
3. [[No change]]
(b) Sanctions and Dispositions.
1. Agreement to Cease and Desist. [[No change]]
2. Cease and Desist Order. [[No change]]
3. Injunction. [[No change]]
4. Civil Contempt. [[No change]]
5. Restitution. [[No change]]
6. Civil Penalty. The superior court may order a civil penalty up to $25,000 against
every respondent upon whom another sanction is imposed. Civil penalties against an
alternative business structure shall be deposited in the Alternative Business Structure
Fund. Civil fines against a legal paraprofessional shall be deposited in the fund
established by the supreme court for that program.
7. Costs and Expenses. [[No change to text]]
(c) Implementation of Cease and Desist Sanction. [[No change]]
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Attachment #5
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ATTACHMENT #5
ARIZONA RULES OF EVIDENCE
Rule 513. Legal Paraprofessional
A communication between a legal paraprofessional and a client is privileged if it is
made for the purpose of securing or giving legal advice, is made in confidence, and is
treated confidentially. This privilege is co-extensive with, and affords the same
protection as, the attorney-client privilege.
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Arizona Is First State To Eliminate Ban On Nonlawyer
Ownership Of Law Firms

Arizona Supreme Court

By Bob Ambrogi on August 31, 2020

The two-page order last week from the Arizona Supreme Court reads as pedestrian as any
routine court order, but its impact is sure to be game changing for the practice of law and
access to justice.
The court’s order, issued Aug. 27, eliminates the ban on nonlawyers having economic interests
in law firms and the prohibition on sharing legal fees among nonlawyers and lawyers.
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The move makes Arizona the first state to completely eliminate Rule 5.4 of the Rules of
Professional Conduct.
The order also approves the licensing of nonlawyers as “legal paraprofessionals” with authority
to provide limited legal services to the public, including representing clients in court.
While the order, which takes effect on Jan. 1, 2021, gave little hint of its significance, the court
was less reserved in its statement announcing the order, describing its move as making “farreaching changes that could transform the public’s access to legal services.”
In that same statement, Arizona Supreme Court Chief Justice Robert Brutinel said:
“The Court’s goal is to improve access to justice and to encourage innovation in the
delivery of legal services. The work of the task force adopted by the Court will make it
possible for more people to access affordable legal services and for more individuals and
families to get legal advice and help. These new rules will promote business innovation in
providing legal services at affordable prices.”
The task force to which he referred is the Task Force on the Delivery of Legal Services, which
last October issued its report calling for fundamental changes in the regulation of legal
services.
With regard to eliminating the ban that prohibits lawyers and nonlawyers from co-owning
businesses that engage in the practice of law, the task force said that the ban “was not rooted in
protecting the public but in economic protectionism.”
“The legal profession cannot continue to pretend that lawyers operate in a vacuum,
surrounded and aided only by other lawyers or that lawyers practice law in a hierarchy in
which only lawyers should be owners,” the report said. “Nonlawyers are instrumental in
helping lawyers deliver legal services, and they bring valuable skills to the table.”

Follows Changes in Utah
The Arizona Supreme Court’s order comes just two weeks after the Utah Supreme Court
approved sweeping changes in legal services regulation in that state.
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Utah’s move created a two-year pilot of a regulatory sandbox — a regulatory body under the
oversight of the Supreme Court, to be called the Office of Legal Services Innovation, whose
charge is to license and oversee new forms of legal providers and services.
The Utah court said that these changes will enable individuals and entities to explore creative
ways to safely allow lawyers and non-lawyers to practice law and to reduce constraints on how
lawyers market and promote their services.
In providing a sandbox for non-traditional legal services providers, the Utah pilot includes
entities with non-lawyer investment or ownership. But it does not eliminate the ban on
nonlawyer ownership outside the context of the sandbox.

Arizona Order Goes Further
The Arizona order goes further, completely eliminating professional conduct rule 5.4, the rule
that bars nonlawyers from sharing in legal fees or having an economic interest in a law firm. It
creates a new class of authorized practitioners, “alternative business structures,” that would
have to be licensed by the court.
With regard to the new licensing scheme for legal paraprofessionals (which the task force had
referred to as limited license legal technicians), the court said that they would be “the legal
system’s equivalent of a nurse practitioner in the medical field.”
To become an LP, one would have to meet education and experience requirements, pass a
professional abilities examination, and pass a character and fitness process. LPs will be
affiliate members of the state bar and subject to the same ethical rules and discipline process as
lawyers.
“A sentiment driving the task force responsible for proposing the rule changes was that lawyers
have an ethical obligation to assure that legal services are available to the public and that if the
rules stand in the way of making those services available, the rules should change,” the court’s
statement said. “At the same time, the changes must maintain the professional independence
of lawyers and protect the public from unethical and unprofessional conduct.”

505

By: Robert Ambrogi

LawSites
Copyright © 2021, Robert Ambrogi. All Rights Reserved.

506

ARIZONA CODE OF JUDICIAL ADMINISTRATION
Part 7: Administrative Office of the Courts
Chapter 2: Certification and Licensing Programs
Section 7-210: Legal Paraprofessional
A. Definitions. In addition to the definitions in ACJA § 7-201(A), the following definitions apply
to this section:
“Advocacy” means course content or practical experience that demonstrates and develops
skills that are associated with conducting court hearings and trials, administrative hearings,
mediation and arbitration, and settlement and plea negotiation.
“Board” means the Board of Nonlawyer Legal Service Providers.
“Civil procedures course” means at least 3 credits from a course dedicated to civil procedure
and the remaining required credits can be obtained through a course or courses that cover an
area of civil law, such as administrative law, if the course includes procedural law content.
“Experiential learning” means learning through a format such as an internship, externship or
clinical experience during which students develop knowledge, skills, and values from direct
experiences outside a traditional academic setting.
“Legal Paraprofessional” (“LP”) means an individual licensed pursuant to this section to provide
legal services without the supervision of an attorney in the areas of law and within the scope of
practice defined herein.
“Legal specialization course” means a course that covers substantive law or legal procedures and
that was developed specifically for, and that teaches practical skills needed by, paralegals or legal
paraprofessionals. For clarity, courses in general “business law” designed for undergraduate or
graduate business curriculums and law-related courses that focus solely on theory do not qualify
as a legal specialization course.
“Substantive law-related experience” means the provision of legal services as a paralegal or
paralegal student including, but not limited to, drafting pleadings, legal documents or
correspondence, completing forms, preparing reports or charts, legal research, and
interviewing clients or witnesses in the area(s) or practice the applicant seeks to be licensed.
Substantive law-related experience does not include routine clerical or administrative duties.
B. Applicability. This section applies to individuals who provide legal services within the
exception to the prohibition of the unauthorized practice of law set forth in Supreme Court
Rule 31.3(e)(4) and this section. To qualify to provide legal services under the specified
exception pursuant to Rule 31.3(e)(4) and this section, legal paraprofessionals shall hold a
valid license and perform their duties in accordance with subsection (F). A person shall not
represent that he or she is a legal paraprofessional unless the person holds an active license as
a legal paraprofessional. This section is read in conjunction with ACJA § 7-201: General
Requirements, and the Arizona Rules of Supreme Court governing the practice of law. In the
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event of any conflict between the Arizona Rules of Supreme Court, ACJA § 7-201, and ACJA
§ 7-210, the Rules of Supreme Court shall govern.
C. Purpose. The supreme court has inherent regulatory power over all persons providing legal
services to the public, regardless of whether they are lawyers or nonlawyers. Accordingly, this
section is intended to result in the effective administration of the legal paraprofessional
licensing program.
D. Administration.
1. Role and Responsibilities of the Supreme Court. In addition to the requirements of ACJA
§ 7-201(D), the supreme court shall review recommendations from the board for licensure
of applicants and make a final determination on the licensure of these applicants.
2. Establishment and Administration of Fund. The supreme court shall establish a legal
paraprofessional fund consisting of monies received for license fees, costs, and civil
penalties. The supreme court shall administer the legal paraprofessional fund and shall
receive and expend monies from the fund.
3. Role and Responsibilities of the Division Staff. These responsibilities are contained in
ACJA § 7-201(D).
4. Board of Nonlawyer Legal Service Providers. In addition to the requirements of ACJA §
7-201(D) the following requirements apply:
a. The Board of Nonlawyer Legal Service Providers is established, comprised of the
following eleven members appointed by the chief justice:
(1) Two certified legal document preparers;
(2) Until June 30, 2022, two additional members and thereafter, two legal
paraprofessionals,
(3) One judge or court administrator;
(4) One clerk of the superior court or designee;
(5) One attorney;
(6) Two public members; and
(7) Two additional members.
b. The board shall issue licenses to qualified applicants pursuant to subsections (E)(2) and
(3).
c. On or before April 1 of each year, the board shall file a report with the supreme court
describing the status of the legal paraprofessional program. The report shall include but
is not limited to, the following information:
(1) The number of applications granted and declined during the previous calendar year;
(2) The number of licensed legal paraprofessionals as of December 31 of the previous
calendar year;
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(3) The number of charges filed against legal paraprofessionals during the previous
calendar year and the nature of the charge(s);
(4) The number of complaints initiated by the state bar during the previous calendar
year and the nature of the complaint;
(5) Discipline imposed during the previous calendar year, the nature of the conduct
leading to the discipline and the discipline imposed; and
(6) Recommendations concerning modifications or improvements to the legal
paraprofessional program.
d. The state bar shall provide the board with the following information:
(1) On a calendar quarter basis:
(a) The number of charges filed against legal paraprofessionals during the previous
calendar quarter and the nature of the charge(s);
(b) The number of complaints initiated by the state bar during the previous calendar
quarter and the nature of the complaint; and
(c) Discipline imposed during the previous calendar quarter, the nature of the
conduct leading to the discipline and the discipline imposed.
(d) The current list of licensed LP’s; the state bar shall submit a copy to the clerk
of the supreme court.
(2) On or before January 31 on an annual basis:
(a) the number of licensed legal paraprofessionals as of December 31; and
(b) Recommendations concerning modifications or improvements to the legal
paraprofessional program.
(3) Such other information as the board may request to prepare the report described in
(D)(4)(c) herein.
E. Licensure. In addition to the requirements of ACJA § 7-201(E)(1) through (5), the following
requirements apply:
1. Necessity. A person shall not represent that the person is a legal paraprofessional, or is
authorized to provide legal services, without holding a valid license pursuant to this section.
2. Eligibility for Applying for a License.
a. All potential applicants for a license, in addition to meeting the requirements set forth
in subsection (E)(3), shall meet the examination requirements of this subsection.
(1) Potential applicants for a license shall successfully pass the examination prior to
submitting an application for licensure.
(2) Upon a potential applicant passing the examination, division staff shall forward
notice to the potential applicant of the potential applicant’s fulfillment of the
examination requirement and provide the potential applicant with a license
application form which shall include forms necessary for a review of qualification
based on character and fitness.
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b. Administration of the Examination. In addition to the requirements of ACJA § 7201(E):
(1) The examinations for a license shall consist of:
(a) a test on legal terminology, substantive law, client communication, data
gathering, document preparation, the ethical code for LPs, and professional and
administrative responsibilities pertaining to the provision of legal services, as
identified through a job analysis conducted at the direction of the board; and
(b) a substantive law test on each of the areas of practice described in subsection
(F)(2) in which the applicant seeks to be licensed. The examinations shall be
administered in a board-approved format and delivery method.
(2) Administration of reexaminations. These requirements are contained in ACJA § 7201(E)(1)(f)(2).
3. Licensing.
a. Fingerprinting. Pursuant to ACJA § 7-201(E)(1)(d), an applicant shall furnish
fingerprints for a criminal background investigation.
b. Eligibility for License; Education. The board shall grant a license to an applicant who
possesses the following qualifications:
(1) A citizen or legal resident of the United States;
(2) At least twenty-one years of age;
(3) Not have been denied admission to the practice of law in Arizona or any other
jurisdiction;
(4) An applicant disbarred or suspended from the practice of law in Arizona or any
other jurisdiction may only be granted a license if approved by the supreme court;
(5) Of good moral character;
(6) Complies with the laws, court rules, and orders adopted by the supreme court
governing legal paraprofessionals in this state;
(7) The applicant has successfully passed the legal paraprofessional examination for
each area of practice in which they seek licensure;
(8) The applicant has been deemed qualified by the board based on character and
fitness; and
(9) The applicant shall also possess one of the following combinations of education:
(a) An associate-level degree in paralegal studies or an associate-level degree in
any subject plus a certificate in paralegal studies approved by the American
Bar Association or is offered by an institution that is accredited by an
institutional accrediting agency recognized by the U.S. Department of
Education or the Council for Higher Education Accreditation (CHEA) and that
requires successful completion of a minimum of 24 semester units, or the clock
hour equivalent, in legal specialization courses which shall include a minimum
of:
(i) For the family law and civil practice endorsement: 3 credit hours in family
law and 6 credit hours in civil procedures, 3 credit hours in evidence, 3
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credit hours of legal research and writing, and a minimum of 120 hours of
experiential learning under the supervision of a lawyer that includes content
on advocacy;
(ii) For the criminal law endorsement: 3 credit hours in criminal law, 3 credit
hours in evidence, 3 credit hours of legal research and writing, and a
minimum of 120 hours of experiential learning under the supervision of a
lawyer that includes content on advocacy;
(iii) For the administrative law endorsement: 3 credit hours in administrative
law, 3 credit hours in evidence, 3 credit hours of legal research and writing,
and a minimum of 120 hours of experiential learning under the supervision
of a lawyer that includes content on advocacy;
(iv) For all endorsements, a minimum of 3 credit hours in professional
responsibility.
All applicants meeting the education requirements of (9)(a) must also have one
(1) year of substantive law-related experience under the supervision of a lawyer
in the area of practice of each endorsement sought.
(b) Four-year bachelor’s degree in law from an accredited college or university and
approved by the court that included the following coursework:
(i) For the family law and civil practice endorsement: 3 credit hours in family
law and 6 credit hours in civil procedures, 3 credit hours in evidence, 3
credit hours of legal research and writing, and a minimum of 120 hours of
experiential learning that includes content on advocacy;
(ii) For the criminal law endorsement: 3 credit hours in criminal law, 3 credit
hours in evidence, 3 credit hours of legal research and writing, and a
minimum of 120 hours of experiential learning that includes content on
advocacy;
(iii)For the administrative law endorsement: 3 credit hours in administrative
law, 3 credit hours in evidence, 3 credit hours of legal research and writing,
and a minimum of 120 hours of experiential learning that includes content
on advocacy;
(iv) For all endorsements, a minimum of 3 credit hours in professional
responsibility.
(c) Completed a certification program for legal paraprofessionals approved by the
Arizona Judicial Council. Certification programs may be for credit or noncredit but must be offered through an educational institution that is at least
regionally accredited. Certification programs must provide the subject matter
courses that meet the credit hours or equivalent clock hours in the subject matter
areas required for each subject matter area endorsement.
(d) A Master of Legal Studies (MLS) from an American Bar Association accredited
law school that included the following coursework:
(i) For the family law and civil practice endorsement: 3 credit hours in family
law and 6 credit hours in civil procedures, 3 credit hours in evidence, 3
credit hours of legal research and writing, and a minimum of 120 hours of
experiential learning that includes content on advocacy;
(ii) For the criminal law endorsement: 3 credit hours in criminal law, 3 credit
hours in evidence, 3 credit hours of legal research and writing, and a
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minimum of 120 hours of experiential learning that includes content on
advocacy;
(iii) For the administrative law endorsement: 3 credit hours in administrative
law, 3 credit hours in evidence, 3 credit hours of legal research an writing,
and a minimum of 120 hours of experiential learning that includes content
on advocacy;
(iv) For all endorsements, a minimum of 3 credit hours in professional
responsibility.
(e) A Juris Doctor from a law school accredited by the American Bar Association.
(f) Foreign-trained lawyers with a Master of Laws (LLM) from an American Bar
Association accredited law school that included the following coursework:
(i) For the family law and civil practice endorsement: 3 credit hours in family
law and 6 credit hours in civil procedures, 3 credit hours in evidence, 3
credit hours of legal research and writing, and a minimum of 120 hours of
experiential learning that includes content on advocacy;
(ii) For the criminal law endorsement: 3 credit hours in criminal law, 3 credit
hours in evidence, 3 credit hours of legal research and writing, and a
minimum of 120 hours of experiential learning that includes content on
advocacy;
(iii)For the administrative law endorsement: 3 credit hours in administrative
law, 3 credit hours in evidence, 3 credit hours of legal research an writing,
and a minimum of 120 hours of experiential learning that includes content
on advocacy;
(iv) For all endorsements, a minimum of 3 credit hours in professional
responsibility.
c. Eligibility for License; Experience. The board shall grant a license to an applicant who
does not meet the requirements of (b)(9) of this section, but who possesses the
following qualifications:
(1) A citizen or legal resident of the United States;
(2) At least twenty-one years of age;
(3) Not have been denied admission to the practice of law in Arizona or any other
jurisdiction;
(4) An applicant disbarred or suspended from the practice of law in Arizona or any
other jurisdiction may only be granted a license if approved by the Supreme Court;
(5) Of good moral character;
(6) Complies with the laws, court rules, and orders adopted by the supreme court
governing legal paraprofessionals in this state;
(7) The applicant has successfully passed the legal paraprofessional examination
pursuant to (E)(2)(b) herein;
(8) The applicant has been deemed qualified by the board based on character and
fitness; and
(9) Has completed 7 years of full-time substantive law-related experience within the 10
years preceding the application, including experience in the practice area in which
the applicant seeks licensure as follows:
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(a) For licensure in family law, limited jurisdiction civil, and limited jurisdiction
criminal, 2 years of substantive law-related experience in each area in which
the applicant seeks licensure.
(b) For landlord-tenant, debt collection, and administrative law, 2 years of
substantive law-related experience in each area in which the applicant seeks
licensure.
(10) Proof of substantive law-related experience will be certified by supervising
attorney, meeting the following requirements:
(a) The name and Bar number of the supervising lawyer(s);
(b) Certification by the lawyer that the work experience meets the definition of
substantive law-related experience in the practice area in which the applicant
will be licensed as defined in (A); and
(c) The dates of the applicant's employment by or service with the lawyer(s) or
licensed paralegal practitioner(s).
d. Professionalism Course. Within one year after being licensed, a newly licensed LP shall
complete the state bar course on professionalism. A newly licensed LP who fails to
comply with the requirements of this paragraph shall be summarily suspended upon
motion of the state bar pursuant to Rule 62, provided that a notice of non-compliance
shall have been sent to the LP, mailed to the LP’s last address of record at least thirty
days prior to such suspension, but may be reinstated in accordance with the rules of
reinstatement herein.
F. Role and Responsibilities of Licensees.
1. Authorized Services. Upon successful completion of a substantive law exam described in
subsection (E)(2)(b) for one or more of the areas of practice described in subsection (F)(2)
and the board’s endorsement on the legal paraprofessional’s license, a legal
paraprofessional is authorized to render legal services within the scope of practice defined
in subsection (F)(2), without the supervision of an attorney, including:
a. Prepare and sign legal documents;
b. Provide specific advice, opinions, or recommendations about possible legal rights,
remedies, defenses, options, or strategies;
c. Draft and file documents, including initiating and responding to actions, related
motions, discovery, interim and final orders, and modification of orders, and arrange
for service of legal documents;
d. Appear before a court or tribunal on behalf of a party, including mediation, arbitration,
and settlement conferences where not prohibited by the rules and procedures of the
forum; and
e. Negotiate legal rights or responsibilities for a specific person or entity.
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2. Areas of Practice; Scope of Practice.
a. Family Law. Legal paraprofessionals may render authorized services in domestic
relations, except they may not represent any party in a matter that involves the
following unless the legal paraprofessional has met additional qualifications as
established by the supreme court.
(1) Preparation of a Qualified Domestic Relations Order (QDRO) and supplemental
orders dividing retirement assets;
(2) Division or conveyance of formal business entities or commercial property; or
(3) An appeal to the court of appeals or supreme court.
b. Limited Jurisdiction Civil. Legal paraprofessionals may engage in authorized services
in any civil matter that may be or is before a municipal or justice court of this state.
c. Limited Jurisdiction Criminal. Legal paraprofessionals may render authorized services
in criminal misdemeanor matters before a municipal or justice court of this state where,
upon conviction, a penalty of incarceration is not at issue, whether by law or by
agreement of the prosecuting authority and trial court.
d. Administrative Law. Legal paraprofessionals may engage in authorized services before
any Arizona administrative agency that allows it. Legal paraprofessionals are not
authorized to represent any party in an appeal of the administrative agency’s decision
to a superior court, the court of appeals, or the supreme court, except that the legal
paraprofessional may file an application or notice of appeal. LPs are not authorized to
represent any lawyer or LP before the court, presiding disciplinary judge, or hearing
panel.
3. Code of Conduct. Each legal paraprofessional shall adhere to the code of conduct in
subsection J.
4. Identification. A legal paraprofessional shall include the practitioner’s name, the title
“Arizona Legal Paraprofessional” or the abbreviation “LP” and the legal paraprofessional’s
license number on all documents prepared by the legal paraprofessional, unless expressly
prohibited by a non-judicial agency or entity.
The legal paraprofessional shall also
provide the practitioner’s name, title and license number to any person upon request.
5. Notification of Discipline. A license holder who has been disbarred from the practice of
law in any state since original licensure as a legal paraprofessional shall provide the
information regarding the disbarment to the board within 30 days of service of the notice
of the disbarment.
6. Notification of Denial of Admission. A license holder who has been denied admission to
the practice of law or suspended or disbarred from the practice of law in any jurisdiction
since original licensure as a legal paraprofessional shall provide the information regarding
the denial to the board and state bar within 30 days of service of the notice of the denial.
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G. Complaints, Investigation, Disciplinary Proceedings, and Continuing Legal Education.
The Supreme Court Rules governing complaints, investigations, discipline, sanctions,
reinstatement, continuing legal education, and public access to state bar records are applicable
to legal paraprofessionals, except:
1. Rule 44 is not applicable to legal paraprofessionals.
2. Rule 60(a)(1) is applicable to legal paraprofessionals, except that the term “revocation”
shall replace the term “disbarment.”
3. Reinstatement proceedings under Rules 64 and 65, Rules of Supreme Court, are applicable
to legal paraprofessionals, except the term “revoked” or “revocation” shall replace the term
“disbarred” or “disbarment.”
H. Policies and Procedures for Board Members. These requirements are contained in ACJA §
7-201(I).
I. Continuing Legal Education Policy.
1. Purpose. Ongoing continuing legal education (“CLE”) is one method to ensure legal
paraprofessionals maintain competence in the field after licensure is obtained. Continuing
education also provides opportunities for legal paraprofessionals to keep abreast of changes
in the profession and the Arizona judicial system.
2. Applicability. All legal paraprofessionals shall comply with the continuing education
requirements of Rule 45, Arizona Rules of Supreme Court. Continuing education must
relate to the subject matter in which the legal paraprofessional is endorsed to practice.
3. Responsibilities of legal paraprofessionals.
a. It is the responsibility of each legal paraprofessional to ensure compliance with the
continuing education requirements, maintain documentation of completion of
continuing education, and to submit the maintained documentation to the nonlawyer
legal service provider program upon the request of the board or division staff.
b. Upon request, each legal paraprofessional shall provide any additional information
required by the board or division staff when reviewing renewal applications and
continuing education documentation.
J. Code of Conduct. This code of conduct is adopted by the supreme court to apply to all legal
paraprofessionals in the State of Arizona. The purpose of this code of conduct is to establish
rules of professional conduct and minimum standards for performance by legal
paraprofessionals.
1. Ethics. Each legal paraprofessional is bound by Supreme Court Rule 42, Arizona Rules of
Professional Conduct in accordance with the following:
9
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a. References to “lawyer(s)” are to be read as “legal paraprofessional(s).”
b. References to “applicant” or “applicant for admission to the state bar” is to be read as
applicant for a legal paraprofessional license.
c. References to “admission to practice” or “admitted to practice” shall be read as licensed
as an LP.
d. ER 5.5(a) through (b) applies to LPs. ER 5.5(c) through (h) are not applicable.
2. Professionalism. Each legal paraprofessional shall adhere to Supreme Court Rule 41,
except for the Oath of Admission to the Bar.
3. Trust Accounts. Each legal paraprofessional shall adhere to Supreme Court Rule 43.
4. Insurance Disclosures. Each legal paraprofessional shall adhere to Supreme Court Rule
32(c)(13).
5. Performance in Accordance with Law.
a. A legal paraprofessional shall perform all duties and discharge all obligations in
accordance with applicable laws, rules, or court orders.
b. A legal paraprofessional shall not represent that the practitioner is authorized to
practice law beyond the areas of practice and scope of practice as provided in
subsections (F)(1) and (2).
c. A legal paraprofessional shall not use the designations “lawyer,” “attorney at law,”
“counselor at law,” “Esq.,” or other equivalent words, the use of which is reasonably
likely to induce others to believe the legal paraprofessional is authorized to engage in
the practice of law beyond that allowed by the practitioner’s license. Any
communications concerning an LP’s services must identify the LP as being a legal
paraprofessional.
d. A legal paraprofessional shall not provide any kind of advice, opinion or
recommendation to a client about possible legal rights, remedies, defenses, options, or
strategies unless the practitioner has the license and subject matter area specific
endorsement to do so.
e. A legal paraprofessional shall inform the client in writing that a legal paraprofessional
is not a lawyer and cannot provide any kind of advice, opinion or recommendation to
a client about possible legal rights, remedies, defenses, options, or strategies beyond
what the LP is specifically licensed to provide authorized services for.
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K. Fee Schedule.
1. Application Fees
a. Application Fee; Initial Licensure

$300

b. Fingerprint Application Processing - rate set by Arizona law and is subject to change.
2. Examination Fees
a. Core Skills Test

$100

b. Core Skills Test Reexaminations
(For any applicant who does not pass the examination on the first
attempt. The $100 fee applies to each reexamination.)

$100

c. Core Skills Test Reregistration for Examination
(For any applicant who registers for an examination date and fails to
appear at the designated site on the scheduled date and time.)

$100

d. Subject Matter Test

$150

e. Subject Matter Test Reexamination
(For any applicant who does not pass the examination on the first
attempt. The $150 fee applies to each reexamination.)

$150

f. Subject Matter Test Reregistration for Examination

$150

4. Miscellaneous Fees.
a. Application. Printed Application for Admission or Character Report
(materials available online for free)

$ 20.00

b. NSF Fee

$ 40.00

c. Document Deficiency Fee: assessed if required supporting documents
are not filed with application.

$100.00

d. Public Record Request per Page Copy

$

e. Certificate of Correctness of Copy of Record

$ 18.00

.50

5. Annual Dues for Arizona State Bar Affiliate Members. Each person licensed as a legal
paraprofessional is subject to the membership fees and requirements of Supreme Court
Rule 32(c). Dues for State Bar Affiliate Membership are assessed separately.
Adopted by Administrative Order No. 2020-174, effective January 1, 2021.
11
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Citing access to justice, Arizona decided to embrace
controversial alternative business structures
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At a National Conference of Bar Examiners event a
couple years ago that touched on the growing
number of self-represented litigants across the U.S.,
leaders of Arizona’s court system determined they
needed to pursue bolder efforts to increase access
to justice.
The actions the state’s judicial branch has taken
since then to tackle the justice gap, including
embracing nonlawyer ownership of law firms, have
placed Arizona at the forefront of a burgeoning
national movement to reform how the legal industry
is regulated.
Members of the state’s legal community and
regulatory reform proponents credit Arizona
Bob Torrez/ABA Journal
Supreme Court Vice Chief Justice Ann A. Scott
Timmer and Administrative Office of the Courts
Director Dave Byers with playing leading roles in Arizona’s progress.
Photo of Justice Ann A. Scott Timmer by

Timmer served as chair of the Task Force on the Delivery of Legal Services that thenChief Justice Scott Bales ordered the state to create in late 2018 to examine how Arizona
could overhaul the ways it regulates the profession.
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Timmer, 60, says she asked Bales to name her to the post because of her passion for
working to combat the access-to-justice problem. “We have done things over the years
that have helped a little, but you still have this huge block of ice there,” she says.
For example, the state’s 2017 civil legal needs report highlighted that more than half of the
Arizonans surveyed were not able to access the legal help they needed.
Under Timmer’s leadership and with Byers, 71, serving as a member, the legal services
task force began meeting in early 2019 to consider potential changes to Arizona’s ethical
rules and codes governing the practice of law. The panel’s work included hearing
presentations from both national and international speakers on innovative approaches to
delivering legal services.
In October 2019, the task force released its report and recommendations
(https://www.azcourts.gov/Portals/74/LSTF/Report/LSTFReportRecommendationsRED10042019.pdf?ver=2019-10-07-084849750).

Most notably, the panel called for the elimination of Arizona Rule of Professional
Conduct 5.4, which bars nonlawyers from having an economic interest in a law firm or
participating in attorney fee-sharing. The task force also recommended the development
of a tier of nonlawyer legal services providers who could offer some legal assistance to
clients, including court representation.
“The legal profession cannot continue to pretend that lawyers operate in a vacuum,
surrounded and aided only by other lawyers, or that lawyers practice law in a hierarchy in
which only lawyers should be owners,” the task force wrote. “Nonlawyers are instrumental
in helping lawyers deliver legal services, and they bring valuable skills to the table.”

Photo of David Byers by Bob Torrez/ABA Journal
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Despite the task force’s strong endorsement of major reforms, it was ultimately up to the
full Arizona Supreme Court as to whether the panel’s proposals went into effect.
Byers, a nonlawyer who has spent decades working for the Arizona court system,
researched how alternative business structures in the law had played out in other parts of
the world, a fact-finding effort he says demonstrated the sky had not fallen in the legal
industry in those locales.
Byers also commissioned an effort to gather public feedback
on the
task force’s most sweeping proposals given that they were designed to benefit consumers
of legal services. Roughly 80% of those polled in Arizona supported the limited licensing
of nonlawyers, and about 62% supported the concept of nonlawyer ownership of law
firms.
(https://www.azcourts.gov/Portals/215/Documents/Opinion%20Poll%20Results.pdf?ver=2020-03-06-113334-443)

Byers says the results were helpful given there was opposition in parts of the legal
community to broad regulatory changes.
“You’ve got to look at ‘How do I spend time and energy getting input from others so the
decision-makers have a balanced view of how people feel about this?’” he says.
Byers also credits Timmer with working closely with her colleagues on the court to ensure
they felt prepared to decide whether to move ahead with the regulatory reform proposals.
These educational efforts paid off, as the court voted unanimously in August
(https://www.abajournal.com/web/article/arizona-approves-alternative-business-structures-as-part-of-access-to-justice-reforms)

to eliminate the state’s prohibition on nonlawyer ownership or investment in law firms and
thereby allow alternative business structures. A second court-approved rule change that
was effective Jan. 1 established a new category of nonlawyer licensee called Legal
Paraprofessionals who will be able to represent clients in court.
Timmer says the Arizona Supreme Court’s votes continued its history of supporting
innovation. “If there is a problem out there, the court has never been reluctant to tackle it
and try new things,” she says.
Meanwhile, to implement the rule changes, updates needed to be made to Arizona’s Code
of Judicial Administration prior to Jan. 1. Byers chaired the work groups that worked to
finalize the code for adoption by the Arizona Judicial Council. “I’m often a person that sort
of pushes the envelope,” he says.
Read more: 2021 Legal Rebels: Meet 10 legal professionals who are courting
change (https://www.abajournal.com/magazine/article/2021_legal_rebels_courting_change)
Give us feedback, share a story tip or update, or report an error.
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of Legal Services in Oregon

FUTURE

The relentless growth of technology and
the effects of globalization are upending the
legal services market, feeding innovation,
exposing inefficiencies, and presenting
opportunities for growth.
Consumers are voting with their wallets.
The alternative legal services market has
quickly become a multibillion dollar industry.
Oregon’s access-to-justice gap disproportionately
affects the most vulnerable among us.
Lawyers and nonlawyer entrepreneurs see the
legal market as ripe for innovation.
OSB Futures Task Force, 2017
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“It will not do for Bar members to stand still or to rage against the
tide as the world around us evolves.”
OSB Advertising Task Force Report, 2009

I. Background
The legal services market has entered a period of intense disruption. Technological advances
are transforming how we deliver legal services, resolve legal disputes, and engage in legal
learning. Consumers of legal services—including sophisticated corporations1 as well as individual
clients—are demanding more for less and are apt to employ self-help rather than to hire a
professional.
Many lawyers are so accustomed to thinking of the law as a “full service” profession—
where a client with an incipient legal issue engages a lawyer or law firm to provide a full
complement of legal services until the “matter” is concluded—that it is difficult to imagine
legal services being provided any other way. But they are. The future is here. Oregonians are
using websites not merely to gather information about lawyers, but to actually obtain legal
advice. Services traditionally provided in person-to-person interactions between lawyers and
clients are now being offered by online providers such as LegalZoom and Avvo.2 Customized
legal forms, short telephonic consultations, and advice via chat are all available at the touch of
a button. Consumers are bypassing the traditional full-service lawyer-client relationship in favor
of “unbundled” legal services—limited-scope legal services that enable consumers to pick and
choose the services or tasks for which they are willing to pay. Or, they are bypassing the lawyerclient relationship altogether and using “intelligent” online software to create their own wills,
trusts, and other “routine” legal documents that they believe are sufficient to meet their needs.
Consumers are voting with their wallets. The alternative legal services market has quickly
become a multibillion dollar industry. And why not? Consumers naturally want to resolve their
legal issues efficiently and cost-effectively, as they do any other problem. Commoditization
of services and the instant availability of information at the click of a mouse now set their
expectations; they demand easy access to qualified lawyers and legal resources as well as

Sandefur, Rebecca. Accessing Justice in the Contemporary USA: Findings from the Community Needs and Services Study.
University of Illinois at Urbana-Champaign: American Bar Foundation, August 8, 2014.
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transparent, competitive pricing. And it is more tempting to simply not hire a lawyer, because the
Internet’s infinite amount of knowledge on any subject makes a do-it-yourself approach seem
feasible for many legal matters.
Against this backdrop, one might think that the public is finding it easier than ever to access
legal services. It is startling, therefore, to learn that the increased availability of information about
the law and legal services has done nothing to reduce the access-to-justice gap. The American Bar
Association Commission on the Future of Legal Services recently found that “[d]espite sustained
efforts to expand the public’s access to legal services [over the past century], significant unmet
needs persist” and that “[m]ost people living in poverty, and the majority of moderate-income
individuals, do not receive the legal help they need.”3 Specific findings from the Commission
include:

FUTURE

of Legal Services in Oregon

Low-income Americans
receive inadequate or no
professional legal help for

86% of the civil legal
problems they face in a
given year.

• As of the last census, 63 million people, or
one-fifth of the population, met the financial
requirements for legal aid, yet funding for the
Legal Services Corporation (the primary vehicle for
federal legal aid funding) is inadequate. “[I]n some
jurisdictions, more than eighty percent of litigants
in poverty are unrepresented in matters involving
basic life needs, such as evictions, mortgage
foreclosures, child custody disputes, child support
proceedings, and debt collection cases.”4

• Access to justice is not just a problem for the
poor. One study showed that “well over 100
million Americans [are] living with civil justice
problems, many involving what the American
Bar Association has termed ‘basic human needs,’” “including matters related to shelter,
sustenance, safety, health, and child custody.”5

Legal Services Corporation,
The Justice Gap, 2017

•

Although financial cost is the most often cited reason for not seeking legal services,6
awareness may play an even larger role. The study found that “[i]ndividuals of all income
levels often do not recognize when they have a legal need, and even when they do, they
frequently do not seek legal assistance.”7 And when financial cost is an issue, it is not
only direct costs “but also indirect economic costs, such as time away from work or the
difficulty of making special arrangements for childcare.”8

•

Pro bono and “low bono” efforts are insufficient to meet the needs of low- and moderateincome Americans. “U.S. lawyers would have to increase their pro bono efforts ... to over
nine hundred hours each to provide some measure of assistance to all households with
legal needs.”9 Nor have other programs across the country designed to offer assistance to
this population significantly narrowed the access-to-justice gap.10

Within this context, new lawyers remain un- and underemployed.11 Total student debt
burdens now average in excess of $140,00012—challenging new lawyers’ ability to sustain
traditional law practices that might address some of the unmet legal need—while legal education
remains essentially unchanged
The effect of the access-to-justice gap on the court system is staggering. A 2015 study by
the National Center for State Courts found that more than 75 percent of civil cases featured at
least one self-represented party.13 According to Oregon Judicial Department data from 2016,
approximately 80 percent of family court cases involved at least one self-represented litigant. In
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Self-Represented Parties in Oregon
91%
80%

78%

Dissolution

Custody &
Support

94%
85%

80%

Protective Order Protective Order Landlord/Tenant Total Civil ProSe
FAPA
Elder Abuse
Residential

Oregon Judicial Department, Oregon Circuit Courts Self-Represented Parties (2016).

residential eviction proceedings, it is rare to see a lawyer anywhere—only about 15 percent of
residential eviction proceedings involve lawyers. Instead, landlords are commonly represented
by property managers, and tenants represent themselves.
Moreover, data shows that Oregon’s access-to-justice gap disproportionately affects the
most vulnerable among us. As reported at the 2016 Oregon Access to Justice Forum, people of
color, homeless people, domestic violence survivors, physically disabled people, and the elderly
have greater-than-average civil legal needs but are still woefully underserved. The Campaign for
Equal Justice estimates the combined legal aid providers in Oregon can meet only 15 percent
of the total civil legal needs of Oregon’s poor. According to a survey, the biggest reason (17
percent) why low-income Oregonians did not seek legal aid was the belief that nothing could
be done about their legal problems. And, given the limited resources available, that may not be
wrong.
In short, three powerful forces are converging to disrupt the legal services market. First,
more people than ever need legal services and are not getting them. Second, people believe
that their legal needs should be capable of being served in ways different, and more costeffective, than the traditional model. Oregonians’ expectations are changing. Third, new
providers are stepping in to fill that void.
Lawyers and nonlawyer entrepreneurs see the legal market as ripe for innovation. Lawyers
are reaching out to solicit business through websites, blogs, and social media; increasingly
relying on online advertising and referral services to connect them with prospective clients; and
using web-based platforms to offer limited-scope consultations or services to clients who have
been referred to them by third parties. All the while, tech businesses, awash in venture capital,
have developed online service delivery models ranging from the most basic form providers to
sophisticated referral networks. Online services offer to draft a pleading,14 write a will,15 or apply
for an immigration visa,16 all from the comfort of a consumer’s living room or mobile device.
Indeed, innovation is necessary both to meet the consumer need and for lawyers to stay
competitive. The ABA Commission Report decried members of the legal profession for clinging
to outdated business models and resisting change. Specifically, the Commission found that

OSB Futures Task Force | Executive Summary | 5
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“[t]he traditional law practice business model constrains innovations that would provide greater
access to, and enhance the delivery of, legal services.”17 For example, the Commission recognized
the conflict of interest inherent in hourly billing, where efficiency in delivering legal services can
be rightfully seen as adverse to short-term revenue.18 In the long term, however, firms that have
taken a proactive approach to alternative fee arrangements have retained their profitability.19
The relentless growth of technology and the effects of globalization are upending the legal
services market, feeding innovation, exposing inefficiencies, and presenting opportunities for
growth. While market disruption and rapid change do not spell the end of lawyering, they do
demand an evolution in the manner and methods by which lawyers provide legal services, and
the way in which those services are regulated.

of Legal Services in Oregon

II. Creation of Oregon State Bar Futures Task Force
The legal profession is nothing if not conservative. Lawyers are schooled in precedent,
consistency, and risk avoidance. Yet, as noted in the ABA Futures Commission Report on the
Future of Legal Services, “The justice system is overdue for fresh thinking about formidable
challenges. The legal profession’s efforts to address those challenges have been hindered by
resistance to technological changes and other innovations.20
In April 2016, the OSB Board of Governors convened a Futures Task Force with the following
charge:
“Examine how the Oregon State Bar can best protect the public and support
lawyers’ professional development in the face of the rapid evolution of the
manner in which legal services are obtained and delivered. Such changes have
been spurred by the blurring of traditional jurisdictional borders, the introduction
of new models for regulating legal services and educating legal professionals,
dynamic public expectations about how to seek and obtain affordable legal
services, and technological innovations that expand the ability to offer legal
services in dramatically different and financially viable ways.”
The Board split the Futures Task Force into two committees: a Legal Innovations Committee,
focused on the tools and models required for a modern legal practice, and a Regulatory
Committee, focused on how to best regulate and protect the public in light of the changing legal
services market. The charges, findings, and recommendations of the two committees follows.

III. The Regulatory Committee

FUTURE

A. The Regulatory Committee Charge
The Regulatory Committee was charged to examine new models for the delivery of legal
services (e.g., online delivery of legal services, online referral sources, paraprofessionals, and
alternative business structures) and make recommendations to the Board regarding the role
the Bar should play, if any, in regulating such delivery models. The Board requested a report
containing the following information:
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•

A summary of what exists at present, both in terms of existing legal service delivery
models and regulatory structures for those models;

•

A discussion of the consumer-protection and access-to-justice implications presented by
these models and regulatory structures;

•

An analysis of the stakeholders involved, including (1) the vendors that have an interest
in exploring innovative ways to deliver legal services to consumers, (2) the lawyers
who are interested in utilizing these innovative service delivery models, and (3) the
regulatory entities that are responsible for ensuring adequate protection for consumers
in this quickly evolving legal services market;

•

Specific recommendations for proactive steps OSB should take to address these new
models (e.g., should OSB propose amendments to the Oregon Rules of Professional
Conduct, the OSB Rules of Procedure, or state law); and

•

A proposed strategic response in the face of unexpected action at the legislature or
elsewhere.

B . Findings of the Regulatory Committee
The Regulatory Committee recommendations are based on the following findings:
1. Oregonians need legal advice and legal services to successfully resolve problems and to
access the courts.
2. Consumers are increasingly unwilling or unable to engage traditional full-service legal
representation.
3. A significant number of self-represented litigants choose not to hire lawyers, even
though they could afford to do so.
4. Self-help resources are crucial and must be improved, even as we take steps to make
professional legal services more accessible.
5. Subsidized and free legal services, including legal aid and pro-bono representation, are a
key part of solving the access-to-justice gap, but they remain inadequate to meet all of
the civil legal needs of low-income Oregonians.
6. Despite the existence of numerous under- and unemployed lawyers, the supply of legal
talent is not being matched with the need.
7. Oregonians’ lack of access to legal advice and services leads to unfair outcomes,
enlarges the access-to-justice gap, and generates public distrust in the justice system.
8. For-profit online service providers are rapidly developing new models for delivering legal
services to meet consumer demand.
9. To fully serve the Bar’s mission of promoting respect for the rule of law, improving the
quality of legal services, and increasing access to justice, we must allow and encourage
the development of alternate models of legal service delivery to better meet the needs
of Oregonians.
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C . Recommendations of the Regulatory Committee
Based on its findings, the Regulatory Committee makes three broad recommendations,
each with several subparts. The purpose of this summary is to identify and briefly describe each
recommendation. For a more complete explanation of the recommendations, readers should refer
to the accompanying workgroup reports, which have been approved by and reflect the views of the
Committee as a whole.

RECOMMENDATION 1:

FUTURE
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IMPLEMENT LEGAL PARAPROFESSIONAL LICENSURE
Oregon should establish a program for licensure of paraprofessionals who would be authorized
to provide limited legal services, without attorney supervision, to self-represented litigants in (1)
family law and (2) landlord-tenant proceedings.
The accompanying report reviews and analyzes developments in other jurisdictions, particularly
Arizona, California, Colorado, Nevada, New York, Utah, Washington, and Ontario, Canada. We
reviewed a wide variety of materials on paralegal regulation and the problem of self-represented
litigants, considered arguments for and against licensing paraprofessionals, and discussed the
elements of a licensing program that would be appropriate for Oregon.
The most compelling argument for licensing paraprofessionals is that the Bar’s other efforts to
close the access-to-justice gap have continued to fall short. We must broaden the options available
for persons seeking to obtain legal services, while continuing to strive for full funding of legal aid
and championing pro bono representation by lawyers. By adopting a form of paraprofessional
licensing, Oregon will not be assuming the risk of being ahead of the pack. Instead, the workgroup
report shows that Oregon is well-placed to benefit from the experience, trial, and error of six
distinct paraprofessional programs.
Our proposal would allow limited practice by paraprofessionals in two of the highest-need
areas—family law and landlord-tenant—and only in limited types of proceedings where clients are
by and large unrepresented. Clients who need other kinds of legal help, have complex cases, or
desire representation in court for any reason will still need lawyers.
Contrary to the commonly held belief, we are convinced that licensing paraprofessionals in the
manner proposed would not undermine the employment of lawyers. First, the need for routine,
relatively straightforward family law and landlord-tenant representation is vast, and lawyers are
electing not to perform this high-volume, low-pay work. Second, data from existing programs
demonstrates that lawyers and licensed paraprofessionals may choose to work together because
they can provide tiered and complementary services based on the complexity of a client matter.
Given the significant underutilization of legal services, paraprofessionals may actually create onramps to lawyer representation for consumers who do not realize they need legal services. Finally,
there is simply no evidence that when paraprofessionals are introduced into the legal market,
lawyers are harmed. For all of these reasons, the legal profession need not fear innovative service
delivery models.
Given the inherent complexity of launching a paraprofessional licensing program, we
recommend the Board appoint an implementation committee to formulate a detailed
implementation plan for licensing paraprofessionals consistent with the recommendations in this
report.
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1.1 An applicant should be at least 18 years old and of good moral character. Attorneys
who are suspended, resign Form B, or are disbarred from practicing law should not be
eligible for a paraprofessional license.
1.2 An applicant should have an associate’s degree or higher and should graduate
from an ABA-approved or institutionally accredited paralegal studies program, including
approved coursework in the subject matter of the license. Highly experienced paralegals
and applicants with a J.D. degree should be exempt from the requirement to graduate from
a paralegal studies program.
1.3 Measures should be enacted to protect consumers who rely on newly licensed
paraprofessionals. The measures should require that applicants be 18 years old and of
good moral character and meet minimum education and experience requirements. The
measures should also require that licensees carry malpractice insurance, meet continuing
legal education requirements, and comply with professional rules of conduct like those
applicable to lawyers.
1.4 Applicants should have at least one year (1,500 hours) of substantive law-related
experience under the supervision of an attorney.
1.5 Licensees should be required to comply with professional rules of conduct
modeled after the rules for attorneys.
1.6

Licensees should be required to meet continuing legal education requirements.

1.7 To protect the public from confusion about a licensee’s limited scope of practice,
licensees should be required to use written agreements with mandatory disclosures.
Licensees also should be required to advise clients to seek legal advice from an attorney if
a licensee knows or reasonably should know that a client requires services outside of the
limited scope of practice.
1.8 Initially, licensees should be permitted to provide limited legal services to selfrepresented litigants in family law and landlord-tenant cases. Inherently complex
proceedings in those subject areas should be excluded from the permissible scope of
practice.
1.9 Licensees should be able to select, prepare, file, and serve forms and other
documents in an approved proceeding; provide information and advice relating to the
proceeding; communicate and negotiate with another party; and provide emotional
and administrative support to the client in court. Licensees should be prohibited from
representing clients in depositions, in court, and in appeals.
1.10 Given the likely modest size of a paraprofessional licensing program, the high
cost of implementing a bar-like examination, and the sufficiency of the education and
experience requirements to ensure minimum competence, we do not recommend
requiring applicants to pass a licensing exam. If the Board of Governors thinks that an
exam should be required, we recommend requiring applicants to pass a national paralegal
certification exam.
1.11 To administer the program cost-effectively, we recommend integrating the
licensing program into the existing structure of the Bar, rather than creating a new
regulatory body.
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RECOMMENDATION 2:
REVISE RULES OF PROFESSIONAL CONDUCT TO REMOVE BARRIERS TO INNOVATION
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Alternative legal service delivery models, which harness technology to offer limited-scope
services to consumers in lieu of the traditional model of full-service legal practice, are here to stay.
The regulatory response to this development around the country has been mixed. Some
state bar associations have been very resistant to change, electing to double down on traditional
regulation methods through restrictive ethics opinions and reactive lawsuits. But these efforts
have not stemmed the tide of change. The lesson we draw from those experiences is that
resistance from the Bar will not lead Oregonians to passively accept the status quo; the future is
here. Leadership from the Bar is essential to ensure that, as the market for legal services evolves,
our profession retains its commitment to protecting the consumer. We believe that there are
opportunities to embrace new models of practice, leverage technological advances, and begin to
close the access-to-justice gap without compromising that historical commitment.
If the Bar is to stay true to its goals of protecting the public and seeking to increase and
improve access to justice, the Bar’s regulatory framework must be flexible enough to allow some
space for innovation and new ideas to grow. We recommend a short list of modest changes, which
will loosen restrictions on lawyer advertising and facilitate innovation by allowing more economic
partnership between lawyers and nonlawyers, particularly licensed paraprofessionals.
2.1 Amend current advertising rules to allow in-person or real-time electronic
solicitation, with limited exceptions. By shifting to an approach that focuses on preventing
harm to consumers, the Bar can encourage innovative outreach to Oregonians with
legal needs, while promoting increased protection of the most vulnerable. The proposed
amendments to the Oregon Rules of Professional Conduct would secure special protections
for prospective clients who are incapable of making the decision to hire a lawyer or have told
the lawyer they are not interested, or when the solicitation involves duress, harassment, or
coercion.
2.2 Amend current fee-sharing rules to allow fee sharing between lawyers and lawyer
referral services, with appropriate disclosure to clients. Currently, only Bar-sponsored or
nonprofit lawyer referral services are allowed to engage in fee-sharing with lawyers. Rather
than limit market participation by for-profit vendors, the Bar should amend the Oregon
Rules of Professional Conduct to allow fee sharing between all referral services and lawyers,
while requiring adequate price disclosure to clients and ensuring that Oregon clients are not
charged a clearly excessive legal fee.
2.3 Amend current fee-sharing and partnership rules to allow participation by licensed
paraprofessionals. If Oregon implements paraprofessional licensing, it should amend
the Oregon Rules of Professional Conduct to allow fee sharing and law firm partnership
among regulated legal professionals. Any rule should include safeguards to protect lawyers’
professional judgment. The Board should also direct the Legal Ethics Committee to consider
whether fee sharing or law firm partnership with other professionals who aid lawyers’
provision of legal services (e.g., accountants, legal project managers, software designers)
could increase access to justice and improve service delivery.
2.4 Clarify that providing access to web-based intelligent software that allows
consumers to create custom legal documents is not the practice of law. Together with this
effort, seek opportunities for increased consumer protections for persons utilizing online
document creation software.
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RECOMMENDATION 3:
IMPROVE RESOURCES FOR SELF-NAVIGATORS
Numbers do not lie. In Oregon, and nationwide, more and more people in our legal system
are self-represented. Some self-represented litigants choose their path because they cannot
afford a lawyer; others simply believe a lawyer is not needed or will only make their legal issues
unduly complicated. While lawyers have a professional duty to continue to strive to fully fund
legal aid and provide pro bono representation to the indigent, some Oregonians will always
appear in court without a lawyer. Recognizing this fact, the Bar should seek to improve the
experience of self-navigators and should recognize this work as another method to narrow the
access-to-justice gap.
3.1 Coordinate and integrate key online resources utilized by self-navigators. Establish
a committee with representatives from the three stakeholder groups—the Oregon Judicial
Department (OJD), the Bar, and legal aid—to coordinate and collaborate on the information
available on their respective websites, including cross-links when appropriate.
3.2 Create self-help centers in every Oregon courthouse. The Oregon State Bar and
OJD should consider proposing or supporting the creation of self-help centers to assist selfnavigators, including the use of dedicated and trained court staff and volunteers. The goal
should be self-help centers in every court in Oregon.
3.3 Continue to make improvements to family law processes to facilitate access by
self-navigators. Implement the recommendations of OJD’s State Family Law Advisory
Committee regarding family law improvements to assist self-navigators. Seek to improve
training and ensure statewide consistency in training to family court facilitators.
3.4 Continue to make improvements to small-claims processes to facilitate access by
self-navigators. Implement the recommendations from the 2016 Access to Justice Forum
regarding small-claims process. Support changes to provide better courthouse signage,
instruction, and education for consumers.
3.5 Promote availability of unbundled legal services for self-navigators. Educate
lawyers about the advantages of providing unbundled services, including the existence of
new trial court rules. Provide materials on unbundled services to Oregon lawyers (through
the OSB website, the Bar Bulletin, local bars, specialty bars, and sections), including ethics
opinions, sample representation and fee agreements, and reminders about blank model
forms that can be printed from OJD’s website.
3.6 Develop and enhance resources available to self-navigators. While OSB, OJD, and
legal aid have made strides in providing information that is useful for self-navigators, we
must continue to improve existing resources and develop new tools.
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IV. The Innovations Committee
A. The Innovations Committee Charge and Process

FUTURE
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The Innovations Committee was charged with the study and evaluation of how OSB might
be involved in and contribute to new or existing programs or initiatives that serve the following
goals:
•

Help lawyers establish, maintain, and grow sustainable practices that respond to
demonstrated low- and moderate-income community legal needs;

•

Encourage exploration and use of innovative service delivery models that leverage
technology, unbundling, and alternative fee structures in order to provide more
affordable legal services;

•

Develop lawyer business management, technology, and other practice skills; and

•

Consider the viability of a legal incubator program.

The committee was asked to develop recommendations for OSB to advance promising
initiatives, either alone or in partnership with other entities, and to prioritize those
recommendations in light of relative projected costs, benefits, ongoing projects relevant to the
issues, and the capacity of OSB and other entities.
B . Findings of the Innovations Committee
The Innovations Committee agrees with the findings of the Regulatory Committee and also
finds that:
1. The profession in general, and the Bar in particular, would benefit from a substantially
stronger focus on the gathering, dissemination, and use of data-based evidence to
support and monitor progress toward its mission, values, and initiatives.
2. The Bar is underutilizing and undermarketing the Lawyer Referral Service, which is one
of its most successful programs over the past several years for connecting moderatemeans Oregonians with qualified legal help.
3. Law schools, the Bar, and other legal education providers are not doing enough to
prepare lawyers for the realities of modern legal practice or to encourage lawyers to
learn and adopt needed skills related to technology, project and practice management,
and business management.
C . Recommendations of the Innovations Committee

RECOMMENDATION 4:
EMBRACE DATA-DRIVEN DECISIONMAKING
4.1 Adopt an official policy embracing data-driven decision making (DDDM).
As the Bar looks to invest time and resources in various initiatives, including the
recommendations of this Task Force, it is important that Bar leadership and the Board of
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Governors emphasize the importance of using data to give context to—and measure
the effectiveness of—those initiatives. Specifically, we recommend grounding each and
every Bar initiative in the Bar’s mission, values, and functions, and establishing what
the business world refers to as SMART (Specific, Measurable, Achievable, Realistic,
Time-Based) goals around them. Additionally, to the extent that it is not already
consistently doing so, we recommend that the Bar establish a DDDM framework for
defining all new (and, where feasible, ongoing) initiatives.
4.2 Adopt a formal set of key performance indicators (KPIs) to monitor the
Bar’s values. Without measurement, the Bar’s values risk languishing as nice-toexpress sentiments instead of concrete commitments. The Board of Governors should
consider commissioning a special committee of the BOG to work with Bar leadership
in establishing an initial set of KPIs and determining a timeframe for periodically
evaluating them.
4.3 Adopt an open-data policy. We recommend that the Bar, and also, ideally, the
judiciary, adopt a formal open-data policy. While we do not go so far as to recommend
specific language for this policy, we recommend that the Board of Governors convene
a working group to propose a specific policy for the Bar, with an implementation target
of January 2018.
4.4 Provide a dedicated resource responsible for data collection, design, and
dissemination. Many successful businesses now have a chief data officer or chief
information officer in addition to, or sometimes as an expansion of, the role of chief
technical officer. As the availability of data increases and its potential uses proliferate,
and in order to enable the other recommendations of this subcommittee, we believe a
dedicated resource will be necessary.

RECOMMENDATION 5:
EXPAND THE LAWYER REFERRAL SERVICE AND MODEST MEANS PROGRAM
5.1 Set a goal to increase the number of inquiries to the Lawyer Referral Service
(LRS) and Modest Means Program (MMP); adequately fund the Referral and
Information Services department (RIS) to achieve the goal. The Oregon State Bar
should set a goal of increasing the number of inquiries to the LRS and MMP—and, by
extension, the corresponding number of referrals to Oregon lawyers—by 11 percent
per year for the next four years, and should adequately fund the RIS to achieve this
goal. While we do not offer an opinion on the specific amount of money that would
be necessary to reinvest in the programs in order to meet this 11 percent per annum
growth target, we recommend that the BOG request a proposal from the program’s
managers.
5.2 Develop a blueprint for a “Non-Family Law Facilitation Office” that can
become a certified OSB pro bono program housed within the circuit courts of
Oregon.
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RECOMMENDATION 6:
ENHANCE PRACTICE MANAGEMENT RESOURCES
6.1 Develop a comprehensive training curriculum to encourage and enable
Oregon lawyers to adopt modern law practice management methods. Specifically,
we recommend that the OSB CLE Seminars Department—in cooperation with the PLF,
Bar Sections, Specialty Bars, or whomever else they deem appropriate—be tasked
with developing a comprehensive Modern Practice Management training curriculum
for Oregon lawyers comprised of no less than two hours of education in each of the
following areas: automation, outsourcing, and project management.

FUTURE
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RECOMMENDATION 7:
REDUCE BARRIERS TO ACCESSIBILITY
7.1 Promote the provision of limited-scope representation. Specifically, we
recommend that the Bar set a target of increasing the number of lawyers providing
unbundled legal services in Oregon by 10 percent per year over the next four years. We
believe that such a goal will result in improved access to justice for Oregonians.
7.2 Promote the use of technology as a way to increase access to justice in lower
income and rural communities. In addition to training lawyers in private practice on the
effective use of technology to reach low-income and rural communities, the Bar should
encourage and support the courts in their efforts to provide more online, user-friendly,
resources for the public and opportunities to participate in court proceedings by video.
7.3 Make legal services more accessible in rural areas. In addition to leveraging
technology to create better access to legal services and the courts, we recommend hosting
two summits—one in eastern Oregon and one on the coast—to discuss barriers that are
germane to rural communities and share what programs, initiatives, or activities have
worked to improve access.
7.4 Promote efforts to improve the public perception of lawyers. The Bar should
expand public outreach that highlights lawyers as problem-solvers, community volunteers,
and integral to the rule of law.

RECOMMENDATION 8:
ESTABLISH A BAR-SPONSORED INCUBATOR/ACCELERATOR PROGRAM
We recommend that the OSB create a consortium-based incubator/accelerator program
that will serve Oregon’s low- and moderate-income populations—specifically, those individuals
whose income falls between 150 and 400 percent of the federal poverty level. The program
goals would be to provide legal services to those clients, to help new lawyers build sustainable
practices to meet client need, and to operate as a center for innovation dedicated to
identifying, developing, and testing innovative methods for the delivery of legal services into
the future.

14 | OSB Futures Task Force | Executive Summary

536

In recent years, many different law school and consortium-based incubator and/
or accelerator programs have cropped up across the country, all seeking to address the
persistent issue of how to bridge the justice gap for underserved lower- and moderateincome individuals who cannot afford traditional legal services but who do not quality
for legal aid. These programs come in different forms—some operating as stand-alone
incubators sponsored by a consortium of private stakeholders; others operating solely under
the auspices of a law school or state bar association. All, however, accomplish two goals: (1)
they create a space—often for newer lawyers—to provide direct legal services to low and
moderate-income individuals (the “incubator”), and (2) they create a platform for using,
developing, testing, and disseminating innovative methods to making those legal services
more accessible and affordable to clients in that target market (the “accelerator”).
As part of our inquiry into determining whether Oregon might benefit from a similar
model, we catalogued and reviewed the resources currently available for low and moderateincome Oregonians and for new lawyers seeking to develop their legal practices. Both fall
short; based on that review, we have concluded that Oregon does not have sufficient legal
resources for low and moderate-income populations and that it remains challenging for
lawyers to build practices to meet the needs of that market in a sustainable way.
The accompanying report describes our investigation and reviews examples of existing
incubator/accelerator programs in more detail. It also includes a catalogue of the programs
we researched and reviewed, a summary of the challenges we identified with other
incubator/accelerator programs, and a detailed proposal for how Oregon might create an
incubator/accelerator model that is structured to avoid those challenges.
Further to that recommendation, we request that the BOG and the OSB do the
following:
8.1 Dedicate staff resources. We recommend that the BOG and the OSB commit
staff equivalent to one FTE dedicated to managing the incubator/accelerator project.
That one FTE might come from existing OSB staff, if available.
8.2 Form a program development committee. We recommend that the BOG and
the OSB form a program development committee dedicated to implementing the
incubator/accelerator program. One committee member should be a full-time OSB
staff member. Other members would represent stakeholder organizations, including
law schools; legal nonprofits; private law firms; LASO; and the law, business, and
technology communities generally.
8.3 Formulate the incubator/accelerator program details. OSB staff, together
with the planning development committee, should take the following additional steps
toward developing Oregon’s operating incubator/accelerator program.
Coordinate with stakeholders. The committee should convene a meeting of
program stakeholders, including representatives of private law firms, law schools,
members of the bar, nonprofit legal services entities, and LASO, among others.
Create a business plan. The committee should develop a plan for startup and
continuing financing of the proposed program. Sources of funding might include
community stakeholders (including law, business, and technology companies),
vendors, grant programs, and client fees.
Create a marketing plan. The committee should develop a plan for marketing
the services of the incubator program. This could include marketing through
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existing channels or developing new ways for reaching moderate-income Oregonians
and educating the public about the program scope and resources.
Identify program hosts. We envision that the for-profit law firms in Portland and
across the state will host incubator participants and provide training, mentoring, and
other office resources. The program development committee should develop a plan
to market, identify, and obtain commitments from those firms.

FUTURE
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Identify options for office space. This includes office space for both the program
staff and incubator participants. This task overlaps with the identification of program
hosts, as many law firm hosts should include, as part of their commitment, office
space for the participant(s) they host.
Design a program application process. The committee should design an application
process for the participant/fellows, which will include drafting job descriptions,
creating an application and review process, and developing a plan to advertise the
program and solicit applications.
Develop a mechanism for assessment program success. The committee should
identify the best metric for measuring the success of both the incubator and
accelerator components of the program. To do so, the Committee might consider
metrics such as number of matters addressed by program participants, populations
served, financial success of new lawyer participants, and extra-program use of
accelerator innovations.
We request that the planning development committee finalize the program, curriculum,
and stakeholders by fall of 2017, with applications ready to go out in the spring of 2018. The
BOG, the OSB, and the committee should aim to start the incubator/accelerator program in the
fall of 2018.

V. Conclusion
The question is not whether legal services will be provided differently than in decades
past. The question is whether it will occur with the active engagement of a Bar that is willing
to rethink longstanding assumptions and embrace emerging technology and new legal service
delivery models, or whether, as in some other states, the Bar will try to resist the forces of
change. Efforts to resist change will likely be unsuccessful. The appointment of this Task Force
reflects the Bar’s recognition that adhering to the status quo is not really a choice at all.
We look forward to working with the Board of Governors, the Oregon judiciary, and other
stakeholders to implement these recommendations in the months to come.
Respectfully Submitted,
OSB Futures Task Force

The full report and recommendations of the Regulatory and Innovations
committees and workgroups are available here:
www.osbar.org/_docs/resources/taskforces/futures/FuturesTF_Reports.pdf
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13 National Center for State Courts, State Justice Initiative, Civil Justice Initiative: The Landscape of Civil
Litigation in State Courts (2015) at iv, available at https://www.ncsc.org/~/media/Files/PDF/Research/
CivilJusticeReport-2015.ashx.
14 See https://www.legalpleadingtemplate.com/
15 See https://www.rocketlawyer.com/document/legal-will.rl#/

FUTURE

16 See https://visabot.co/
17 Commission on the Future of Legal Services, supra note 3, at 16.
18 Id.
19 Altman Weil, Inc., supra note 1, at i.
20 Commission on the Future of Legal Services, supra note 3, at 8–9. A number of states—including
California, Florida, Michigan, New York, and Utah—have convened futures commissions, modeled on the
ABA’s effort, to examine ways to innovate and respond to emergent change in the legal services market.
Our Task Force reviewed these reports and recognizes the significant contributions of the many states that
preceded us in approaching these challenges.
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The question is not whether legal serivces will be
provided differently than in decades past. The
question is whether it will occur with the active
engagement of a Bar that is willing to rethink
longstanding assumptions and embrace emerging
technology and new legal serivce delivery models,
or whether, as in some other states, the Bar will
try to resist the forces of change.
OSB Futures Task Force, 2017
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PARAPROFESSIONAL WORKGROUP REPORT & RECOMMENDATIONS
Introduction
Twenty-five years ago, a task force of the Oregon State Bar developed a proposal for licensing
nonlawyers to provide limited legal services to the public in civil cases. 1 The task force cited a report
noting that a significant number of people of modest and lower incomes lacked access to legal services.
For lack of consensus, however, the task force declined to make any recommendation for or against the
proposal, and the OSB’s Board of Governors took no further action.
At the time of that 1992 report, seven other states had considered or were considering similar
proposals.2 A commission of the State Bar of California undertook the most comprehensive study and
recommended the adoption of a rule authorizing nonlawyers to provide limited legal services in
bankruptcy, family-law, and landlord-tenant proceedings. 3 As one member of the state bar’s Board of
Governors explained at the time, supporters of the proposed rule argued that legal technicians could fill
an access-to-justice gap because “[a] lot of people need legal assistance and have no place to go.” 4 The
state bar’s Board of Governors voted down the recommendation. The resistance from California’s
lawyers was typical of responses in other states. But things began to change. By 2003, both California
and Arizona were authorizing qualified nonlawyers to prepare, file, and serve legal documents without
attorney supervision.
Washington joined the conversation in 2012, when that state’s supreme court, citing the need
to address the “wide and ever-growing gap in necessary legal and law related services for low and
moderate income persons,” approved by rule a new, limited form of legal practitioner known as a
“limited license legal technician” (LLLT).5 Several states took note, appointing committees or task forces
to evaluate the Washington model and to make recommendations. The Oregon State Bar (OSB)
appointed such a task force, which submitted a final report in 2015 that discussed the merits of a
licensing scheme like Washington’s but declined to make a recommendation. 6 No further action was
taken, until the OSB’s Board of Governors convened the present Task Force.
We now present the latest effort to address whether Oregon should license nonlawyers to
provide a limited and defined scope of legal services. In early 2017, the Regulatory Committee of this
Legal Futures Task Force formed a Paraprofessional Workgroup “to explore the licensing of
paraprofessionals including LLLTs, paralegals and document preparers.” The workgroup’s members and
advisors include people who participated in the 2015 task force as well as others new to the subject.
Members met regularly from January through April to discuss this issue. The full Regulatory Committee
1

OSB LEGAL TECH. TASK FORCE, REPORT TO THE BOARD OF GOVERNORS (1992).
Id. at 3.
3
Id.
4
David Weintraub, “Calif. Dreaming: Expanded role for non-lawyer specialists considered,” ABA Journal (June 1989)
(quoting Frank Winston, a then-member of the California bar’s Board of Governors).
5
Order No. 25700-A-1005, In the Matter of the Adoption of New APR 28—Limited Practice Rule for License Limited
Legal Technicians (Wash. 2012) (“LLLT Order”), available at
http://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf.
6
OSB LEGAL TECHNICIAN TASK FORCE, FINAL REPORT TO THE BOARD OF GOVERNORS (2015).
2
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heard presentations on paraprofessional licensing programs from officials in Utah, Washington, and
Canada.
The workgroup reviewed and discussed developments in other jurisdictions, particularly
Arizona, California, Colorado, Nevada, New York, Utah, Washington, and Ontario, Canada. We reviewed
a wide variety of materials on the regulation of paralegals and the challenges facing self-represented
litigants, and engaged in detailed discussions about the arguments for and against licensing
paraprofessionals and the elements of a licensing program that would be appropriate for Oregon. We
present our recommendations below, followed by an explanation of those recommendations.
GENERAL RECOMMENDATION 1:
IMPLEMENT PARAPROFESSIONAL LICENSING PROGRAM
After careful consideration, the workgroup recommends that the OSB’s Board of Governors:
o

Appoint a committee to develop a detailed implementation plan for licensing
paraprofessionals consistent with the recommendations in this report. The implementation
plan would include draft rules of admission, practice, and professional conduct for approval by
the Supreme Court and adoption by the Board of Governors.

o

Propose amendments to ORS chapter 9 to provide for licensure of paraprofessionals who
would be authorized to provide limited legal services, without attorney supervision, to selfrepresented litigants. We recommend that the subject areas of such a license be limited,
initially, to (1) family law and (2) landlord-tenant proceedings, where the number of selfrepresented litigants is high and the need for more providers of legal services is acute. We
recommend further consideration of other subject areas, specifically including debt-collection.
The amendments should authorize the evaluation of applicants, the regulation of licensees, and
the assessment of fees.

o

Enact measures to protect consumers who rely on newly licensed paraprofessionals. Require
that applicants be 18 years old and of good moral character and meet minimum education and
experience requirements. Require that licensees carry malpractice insurance, meet continuing
legal education requirements, and comply with professional rules of conduct like those
applicable to lawyers.
Why License Paraprofessionals?

The large number of self-represented litigants is not a new crisis but is a continuing one.
Seventeen years ago, the OSB commissioned a detailed study on the state of access to justice in
Oregon. 7 The study found “a great need for civil legal services for low and moderate income people”

7

D. MICHAEL DALE, THE STATE OF ACCESS TO JUSTICE IN OREGON, PART I: ASSESSMENT OF LEGAL NEEDS i (2000).
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that was not adequately met. 8 Then, as now, the greatest needs were in family-law and housing
advocacy.
The 2000 study on legal needs in civil proceedings found that “[p]art of that need can be met by
providing advice and other limited services short of full representation.” 9 Judges reported that there
was “great unmet need for advice, review of documents, and drafting decrees without the lawyer
necessarily appearing for the client in court.” 10 Judges also expressed frustration with self-represented
litigants’ “poorly drafted pleadings,” “situations in which a party is obviously unaware of important
rights,” and challenges that arise when self-represented parties try to present evidence in court. 11 In
eviction actions, “judges thought that tenants in most cases can represent themselves reasonably well in
court, but often need advice about possible defenses to eviction, how to enter an appearance, and how
to present evidence at trial.” 12
The bench and the bar have long promoted pro bono work by attorneys, but the 2000 study
found that pro bono services addressed less than five percent of the need. 13 Around the same time, the
Family Law Legal Services Commission recommended promoting unbundled legal services—also known
as limited-scope representation—as an affordable option for low-income litigants. 14 By 2007, however,
little had changed. The State Family Law Advisory Committee acknowledged that self-representation in
family-law cases would continue “because no other alternative exists.” 15 That Committee concluded
that, “rather than bemoaning the loss of a traditional model of justice that involved two attorneys who
case-managed the litigation,” the model itself must be redesigned to meet the needs of self-represented
litigants. 16 The Oregon Judicial Department’s 2016 data on self-represented litigants in the Oregon
Circuit Courts reinforces the fact that the number of self-represented litigants have only increased. 17
Other states struggling with the same problem have agreed. In New York, more than 2.3 million
self-represented litigants “must navigate the complexities of the state’s civil-justice system without the
assistance of counsel in disputes over the most basic necessities of life.” 18 A task force concluded that
self-representation leads to higher costs of litigation, reduced likelihood of settlement, and a drain on
court resources at the expense of the system as a whole. 19 Dissatisfied with this state of affairs, the

Id.
The study was not advocating for limited licensing of paraprofessionals. Like other states, Oregon has focused on
trying to increase pro bono representation and unbundled services, advocating for legal-aid funding, and
developing self-help resources available online and through the courts.
10
Id. at 9.
11
Id. at 9-10.
12
Id. at 10.
13
Id. at ii.
14
OJD STATE FAMILY LAW ADVISORY COMMITTEE, SELF-REPRESENTATION IN OREGON’S FAMILY LAW CASES 2 (2007).
15
Id. at 5.
16
Id.
17
See Oregon Circuit Court Data on Pro Se and Self-Represented Litigants (2016), at APPENDIX B.
18
TASK FORCE TO EXPAND ACCESS TO CIVIL LEGAL SERVICES IN NEW YORK, REPORT TO THE CHIEF JUDGE OF THE STATE OF NEW YORK 1
(2012).
19
Id.
8
9
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Court’s Chief Judge, Jonathon Lippman, has proposed using nonlawyers to bridge “the gaping hole.” 20
He has argued that qualified nonlawyer specialists in a limited area of practice can be at least as
effective as generalist lawyers. 21
In 2013, the New York City Bar Association reached the same conclusion. 22 After studying the
provision of legal services by nonlawyers in other states and countries, the Association’s task force
questioned the traditional view that all “legal tasks are inherently too complicated for performance by
nonlawyers.” 23 The following year, New York City launched three pilot programs to test the use of
nonlawyer “navigators” in eviction and debt-collection proceedings. In two of the pilot programs,
nonlawyer volunteers receive training and supervision to provide “for-the-day” assistance at the
courthouse. The third pilot program uses trained caseworkers employed by a nonprofit organization to
provide “for-the-duration” assistance in eviction proceedings. A recent study by the National Center for
the State Courts shows promising results. In one of the pilot programs, tenants who received nonlawyer
assistance were 87 percent more likely to have their affirmative defenses recognized by the court. 24 In
the “for-the-duration” pilot program, no tenant who received help was evicted. 25
While New York is testing its volunteer program, Washington has begun licensing
paraprofessionals committed to a long-term legal career. In 2012, the Washington Supreme Court
authorized the limited practice of law by licensed legal technicians. The court observed that thousands
of self-represented litigants struggle every day to navigate Washington’s complex, overburdened, and
underfunded legal system. The problem has expanded beyond the very low-income population that
legal aid is designed to help, to include a growing number of moderate-income people who cannot
afford or choose not to hire lawyers and search instead “for alternatives in the unregulated
marketplace.” 26 Like Oregon, Washington long ago implemented innovative programs, including selfhelp centers, court facilitators, and a statewide legal self-help website. But the “significant limitations”
of these programs and the “large gaps” in available services result in a substantial unmet need. 27 The
Washington court worried that the public will increasingly “fall prey to the perils” of unregulated and
untrained nonlawyers. 28 Citing the state bar’s failure to address the problem, Chief Justice Barbara
Madsen said that the Washington State Supreme Court “had to take a leadership role and say the

Robert Ambrogi, Washington State Moves Around UPL, Using Legal Technicians to Help Close the Justice Gap,
ABA JOURNAL, Jan. 1, 2015, available at:
http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_
help_close_the.
21
Id.
22
NEW YORK CITY BAR ASSOC., NARROWING THE JUSTICE GAP: ROLES FOR NONLAWYER PRACTITIONERS 30 (2013) (“NEW YORK
REPORT”).
23
Id. at 4.
24
REBECCA L. SANDEFUR AND THOMAS M. CLARKE, ROLES BEYOND LAWYERS: SUMMARY, RECOMMENDATIONS AND RESEARCH REPORT
4 (2016).
25
Id. at 5.
26
LLLT Order at 5.
27
Id.
28
Id.
20
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incredible unmet need is more than we can tolerate.” 29 Despite initial opposition, Justice Madsen noted
that the Washington State Bar Association is now “wholly on board” with working to ensure the success
of the program, which is now in its third year of issuing licenses. 30
Despite the support of the Washington Supreme Court and the Washington State Bar
Association, some Washington attorneys remain skeptical about licensing paraprofessionals. 31 Three
objections seem to predominate. The first (voiced often in Washington) is that licensing
paraprofessionals will take jobs away from lawyers. One obvious response is that the essence of the
problem is the large number of litigants who either cannot or will not hire a lawyer. 32 The number of
such litigants has been ballooning for a quarter century; underemployed lawyers have made no dent in
the demand for legal services. A second response, which we embrace, is that the licensure of
paraprofessionals should be limited to specific subjects and types of proceedings. Clients who need
other legal help, have complex cases, or desire representation in court will still need lawyers. In
Washington, once the licensing program was implemented, lawyers stopped objecting when they
realized “that clients going to an LLLT are not the ones who will come to lawyers for services.” 33
A second objection to licensing paraprofessionals is that state bars should, instead, try to
increase the availability of unbundled legal services, pro bono and reduced-fee services, and self-help
materials. In Oregon, one of the reasons for the resistance to paraprofessional licensure in 1992 was
the hope that those other approaches could meaningfully reduce the growing number of selfrepresented litigants. Twenty-five years later, we must admit that that hope was misplaced. The
problem is growing worse. The OSB’s 2000 study on legal needs in civil proceedings found that our
continuing failure to provide access to justice is the failure of a core American value that has caused lowand moderate-income families to lose faith in Oregon’s legal system. 34 Survey respondents who sought
but were unable to obtain legal assistance were left with “extremely negative” views of our system
Ralph Schaefer, Not Every Problem Needs a Lawyer According to Chief Justice, TULSA LEGAL & BUSINESS NEWS, Sept.
8, 2015.
30
Id.
31
Lawyers in Utah provided similar feedback – 60 percent of attorneys surveyed by the Utah futures commission
disagreed or strongly disagreed with licensing paraprofessionals to provide limited legal services.
32
For example, in Ontario, Canada, where licensed paralegals have been licensed since 2007 and exist in large
numbers (over 7,000 at last count), there has continued to be a steady rise in the number of attorneys licensed to
practice law, even as the number of licensed paralegals continues to increase. Compare The Law Society of Upper
Canada, 2008 Annual Report Performance Highlights at 7, available at
http://www.lsuc.on.ca/media/arep_full_08.pdf, and The Law Society of Upper Canada, 2016 Annual Report,
available at http://annualreport.lsuc.on.ca/2016/en/the-professions/membership-statistics.html. Moreover,
average attorney fees have continued to increase even as large numbers of licensed paralegals entered the legal
market. Compare Canadian Lawyer Magazine, The Going Rate (June 2016), available at
http://www.canadianlawyermag.com/images/stories/pdfs/2016/CL_June_16-Survey.pdf, and Canadian Lawyer
Magazine, The Going Rate (2008), available at
http://www.canadianlawyermag.com/images/stories/pdfs/Surveys/2008/03CL_legal%20fees%20survey.pdf.
Moreover, studies show that the thousands licensed paralegals in Ontario have had a meaningful impact on
improving access to justice. See generally LAW SOCIETY OF UPPER CANADA, REPORT TO THE ATTORNEY GENERAL OF ONTARIO
PURSUANT TO SECTION 63.1 OF THE LAW SOCIETY ACT 26 (2012).
33
Schaefer, supra note 27, at 1.
34
DALE, supra note 6, at 10.
29
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(significantly worse than the opinions of those who received at least some help). 35 After more than two
decades, new innovations are required. Public attention to the problem has sharpened. If the state bar
does not act, the legislature might.
A third objection, or at least note of caution, is that the limited-scope license may not be
attractive to enough people to justify the regulatory effort. We find reasons, however, to believe that
licensed paraprofessionals will be drawn to this new market opportunity and that low- and moderateincome Oregonians will benefit from it. 36
First, to be successful, licensees will have to package their services at prices that low- and
moderate-income litigants can afford. Current market conditions suggest that attorneys have little
incentive to offer low flat fees and unbundled services when there is enough full-service work at market
rates. When there is not enough high-paying work in one area, attorneys can and do change practice
areas, something licensed paraprofessionals would not be able to do. Furthermore, because licensees
will be able to provide only limited services, they will not be able to compete if they attempt to charge
the same rates as full-service attorneys. Even an unsophisticated litigant will prefer to hire an attorney
over a limited-license practitioner if the cost is the same. Unlike attorneys, licensees will be highly
incentivized to provide lower cost, unbundled services.
Second, licensees should be able to provide services at a lower cost. Unbundling has long been
promoted by the bench and the bar as a way for attorneys to provide affordable services to low- and
moderate-income litigants. Licensed paraprofessionals, almost by definition, provide unbundled
services. Unlike attorneys (who bill by the hour for the detailed research, analysis, drafting, and court
preparation necessary for more complex cases), licensed paraprofessionals will be assisting in routine
matters requiring less time and often involving simple, repetitive tasks. Also, a traditional paralegal who
gets licensed and sets up a solo practice will not have the same earnings expectations as an attorney
who sets up a solo practice. Even if the overhead were the same, the net income that each must earn to
find the practice economically viable will be different.
Neither of these predictions is wishful thinking. The third and best reason to think that a limitedscope practice will be economically viable in Oregon is that the model has been working in other
jurisdictions for many years. Licensed document preparers have been successfully operating businesses
in California and Arizona for more than 14 years and in Nevada for 3 years. Ontario, Canada has been
licensing paralegals to independently represent clients in a wide range of routine proceedings since
2007.

Id. at 38.
To measure sentiment for the program among future and current paralegals, we sent surveys to paralegal
students at Portland Community College and to members of the Oregon Paralegal Association. Most respondents
favored licensing paraprofessionals, and a majority of students said they were likely or somewhat likely to apply
for a license. By contrast, three-quarters of the paralegals said they were not likely to apply, many saying they
were not interested in family law or landlord-tenant law or do not work at a firm that does either. The vast
majority of respondents agreed that licensees should meet minimum education and experience requirements and
be required to carry malpractice insurance, comply with rules of professional conduct, and take continuing legal
education.
35
36
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Models for Licensing Paraprofessionals
Four states and Ontario, Canada currently allow licensed or registered paraprofessionals to offer
limited legal services without attorney supervision. A fifth state, Utah, is expected to begin licensing
paraprofessionals as early as 2017. Although each jurisdiction is somewhat unique from the others,
generalizations can be made.
In each jurisdiction, the scope of practice is limited, and licensees are subject to regulatory
requirements like those for attorneys. All but one program require an applicant to meet minimum
education and experience requirements. Most programs require graduation from an accredited
paralegal studies program, substantive law-related work experience, or both. Most programs require
applicants to carry a bond or malpractice insurance, to comply with rules of professional conduct, and to
meet continuing education requirements.
In all jurisdictions but Ontario, there is an emphasis on preparing documents. At a minimum, in
each jurisdiction a licensed paraprofessional can complete, file, and serve forms and provide general
legal information. While some programs allow licensed paraprofessionals to give limited legal advice or
to assist with negotiation, only one jurisdiction authorizes a paraprofessional to represent a client in
court.
What follows is a more detailed description of the program in each jurisdiction. For
convenience, a side-by-side comparison of the general features is attached as Appendix A.
Arizona
Arizona has been licensing paraprofessionals, called “legal document preparers,” since 2003,
when the Arizona Supreme Court exempted certified legal-document preparers from the prohibition on
the unauthorized practice of law. Individuals and entities that provide document-preparation services
may be certified. 37 The Board of Legal Document Preparers issues certificates and performs essential
regulatory functions. 38 Fees and assessments are paid into a special fund. 39
Legal-document preparers can prepare, file, record, and serve legal documents for any selfrepresented person in any legal matter and may provide general information about legal rights,
procedures, or legal options. 40 Legal-document preparers may not provide any “specific advice, opinion,
or recommendation” about legal rights, remedies, defenses, options, or strategies, and they are not
authorized to negotiate on behalf of clients or to appear in court proceedings. 41 To become a legaldocument preparer, applicants must meet minimum education and experience requirements. Generally,
applicants must have a high school diploma or a GED plus two years of law-related work experience, a
bachelor’s degree plus one year of experience, or a paralegal certificate from an accredited program. 42
37

ARIZ. CODE OF JUD. ADMIN. § 7-208(B).
ARIZ. CODE OF JUD. ADMIN. §§ 7-208(D)(4), § 7-201(D)(5)(c).
39
ARIZ. CODE OF JUD. ADMIN. § 7-208(D)(2).
40
ARIZ. CODE OF JUD. ADMIN. § 7-208(F)(1).
41
ARIZ. CODE OF JUD. ADMIN. § 7-208(F)(1).
42
ARIZ. CODE OF JUD. ADMIN. § 7-208(E)(3)(b)(6).
38

OSB Futures Task Force Regulatory Committee | Report and Recommendations - 9

552

They also must pass an examination and a background check. 43 Once certified, legal-document
preparers are subject to a code of conduct and must complete 10 hours of continuing education each
year. 44
California
In 2000, California enacted a law creating two categories of licensed paraprofessionals: (1) legal
document assistants (LDAs) and (2) unlawful detainer assistants (UDAs). LDAs are authorized to prepare
a wide variety of legal documents. UDAs provide “advice and assistance” to landlords and tenants in
eviction proceedings. 45
Both LDAs and UDAs must meet education and experience requirements like those in Arizona,
but no examination or background check is required. 46 An LDA or UDA simply registers in the county
where the principal place of business is located, 47 files a $25,000 bond, 48 and thereafter completes 15
hours of continuing education every two years. 49 LDAs are authorized to complete in a ministerial
manner, file, and serve any legal document selected by a client. 50 They also may provide “general
published factual information” about “legal procedures, rights, or obligations” if the information is
written or approved by an attorney. 51 LDAs and UDAs may not provide any kind of advice, explanation,
opinion, or recommendation about possible legal rights, remedies, defenses, options, or strategies. 52
Both must use an approved written agreement that includes mandatory disclosures about the limited
scope of practice. 53 If a client requires assistance beyond that scope of practice, the LDA or UDA must
inform the client that the client requires the services of an attorney. 54
In 2015, a California task force on civil-justice strategies recommended that the state bar
consider adopting a more expansive program, like Washington’s. 55 To date, the state bar has not acted
on that recommendation.
Nevada

43

ARIZ. CODE OF JUD. ADMIN. § 7-208(E)(3).
ARIZ. CODE OF JUD. ADMIN. §§ 7-208(F)(2), (G)(2).
45
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46
CAL. BUS. & PROF. CODE § 6402.1.
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CAL. STATE BAR, CIVIL JUSTICE STRATEGIES TASK FORCE: REPORT AND RECOMMENDATIONS (2015).
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A 2013 Nevada law authorized individuals to register as a document-preparation service and to
provide limited legal help to self-represented persons. Unlike other states, this limited practice of law is
regulated by the Secretary of State, rather than by the courts or the state bar. 56
The requirements for registration and renewal are modest compared to other jurisdictions.
Applicants must pass a background check, but they are not required to satisfy any educational or
experience requirements or to pass an examination. Although registrants must file a $50,000 bond with
the Secretary of State 57 and are prohibited from engaging in deceptive practices, 58 there are no detailed
rules of professional conduct and no continuing education requirements.
Registrants are authorized to prepare and submit pleadings, applications, and other documents
in an immigration or citizenship proceeding or in any proceeding “affecting the legal rights, duties,
obligations or liabilities of a person.” 59 Registrants also may prepare wills and trusts 60 and provide
published factual information about legal rights, obligations, and procedures, if that information was
written or approved by an attorney. 61 The statute also mandates the use of written agreements with
mandatory disclosures about the limited scope of practice. 62
Although registrants are authorized to prepare a wide range of legal documents, they may not
offer other legal services. Registrants are expressly prohibited from communicating a client’s position to
another person; negotiating a client’s rights or responsibilities; appearing on behalf of a client in court;
or providing any advice, explanation, opinion, or recommendation about a client’s legal rights, remedies,
defenses, options, or the selection of documents or strategies. 63
Washington
In 2014, Washington’s first prospective LLLTs enrolled in approved courses at law schools, and
the first graduates were licensed in 2015. 64 Applicants must have an associate’s degree or better, and
must complete 45 hours of paralegal studies and 15 hours of family-law-specific course work from a law
school or a paralegal program approved by either the ABA or the LLLT Board. 65 Washington’s workexperience requirement is substantial: eligible applicants must have 3,000 hours of law-related work

NEV. REV. STAT. § 240A.250, et seq.
NEV. REV. STAT. §§ 240A.110(3), 240A.120.
58
NEV. REV. STAT. § 240A.240.
59
NEV. REV. STAT. §§240A.030(1)(a), 240A.040(2)–(3).
60
NEV. REV. STAT. § 240A.040(1).
61
NEV. REV. STAT. § 240A.240(6).
62
NEV. REV. STAT. §§ 240A.180, 240A.190.
63
NEV. REV. STAT. § 240A.240.
64
REPORT OF THE LIMITED LICENSE LEGAL TECHNICIAN BOARD TO THE WASHINGTON SUPREME COURT: THE FIRST THREE YEARS 4
(2016).
65
ADMIS. TO PRAC. RULE 28(D)(3).
56
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experience under the supervision of an attorney. 66 Applicants also must pass three separate
examinations and a background check. 67
Once licensed, LLLTs must comply with requirements like those in other states, including
obtaining malpractice insurance, complying with rules of professional conduct, and completing 10 hours
of continuing education each year. 68 Currently, LLLTs may provide limited legal services in only one
practice area: family law. 69 Even within the approved practice area, LLLTs may not assist clients with
more complex issues, including de facto parentage or nonparental-custody actions or cases involving the
Indian Child Welfare Act, property division, bankruptcy, anti-stalking orders, certain major parentingplan modifications, UCCJEA jurisdiction issues, and disputed relocation actions. 70
Like licensed paraprofessionals in other states, LLLTs may select, complete, file, and serve
approved family-law pattern forms. 71 LLLTs also may explain the relevance of facts, inform clients about
court procedures, review and explain documents received from the opposing party’s attorney, and
perform legal research. 72 However, an LLLT may not draft other legal documents or letters to third
parties setting forth legal opinions, unless the document or letter is first reviewed and approved by a
Washington-licensed attorney. 73
Other legal services traditionally provided by attorneys remain off-limits to LLLTs. The rules do
not authorize LLLTs to provide legal advice beyond explaining forms, documents, and procedures. LLLTs
are expressly prohibited from negotiating the client’s rights, attending depositions, appearing in court,
and initiating or responding to appeals. 74 Washington is considering expanding the scope of services to
better meet the needs of clients and to increase judicial efficiency, but, at present, the services that an
LLLT may perform are relatively limited. 75
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ADMIS. TO PRAC. RULE 28(E)(2).
ADMIS. TO PRAC. RULE 28(E)(1); APP. REG. 5(D).
68
ADMIS. TO PRAC. RULE 28(I).
69
ADMIS. TO PRAC. RULE 28, APP. REG 2(B)(3). Washington may soon authorize a second area of limited practice in
“Estate and Healthcare Law,” to address unmet need for services to seniors and “people of all ages who are
disabled, planning ahead for major life changes, or dealing with the death of a relative.” Washington Limited
License Legal Technician Board, Memorandum to the Board of Governors, January 9, 2017.
70
ADMIS. TO PRAC. RULE 28, APP. REG. 2(B)(3).
71
ADMIS. TO PRAC. RULE 28(F)(6).
72
ADMIS. TO PRAC. RULE 28(F)(1)-(3), (5), (7).
73
ADMIS. TO PRAC. RULE 28(F)(8).
74
ADMIS. TO PRAC. RULE 28(H); APP. REG. 2(B)(3).
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See WASHINGTON LLLT BOARD, MEETING MINUTES (November 17, 2016) (reporting the recommendation of the Family
Law Advisory Committee to expand the scope of permitted services); see also UTAH PARALEGAL PRACTITIONER STEERING
COMMITTEE, MINUTES 7 (July 21, 2016) (reporting that Washington may permit LLLTs to talk to opposing counsel
when appropriate and to appear in court solely to assist clients in answering questions of fact).
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By early 2017, only 20 LLLTs had been licensed, about half of whom remained employed by law
firms. Reportedly, a large number of students are enrolled in courses required for licensing, but no
firm numbers were available.
76

Utah
Inspired by Washington, the Utah Supreme Court convened a task force in May 2015 to study
whether Utah should develop a similar program. 77 The Chair, Justice Himonas, described the task as the
examination of “a market-based, supply-side solution to the unmet needs of litigants.” 78 While expressly
acknowledging the value of lawyers, the task force recognized that self-represented litigants in areas
“where the law intersects everyday life” need information, advice, and assistance that they are not
getting despite years of promoting pro bono and low-cost services. 79
Ultimately, the task force recommended licensing paraprofessionals to provide limited legal
services in three specific areas. Describing its report as a “planning blueprint,” the task force
recommended that the Utah Supreme Court appoint a steering committee to develop a detailed
implementation plan. 80 The Utah Supreme Court accepted the recommendations, and the steering
committee is expected to complete its work in 2017. The first “paralegal practitioners” could be licensed
as early as the end of the year. 81
Although the final rules are still being drafted, the task force’s report, meeting minutes of the
steering committee, and rule drafts disclose many details of the new program. Applicants must be of
good moral character and pass an examination. 82 They must have at least an associate’s degree and
would be required to complete a paralegal studies program from an accredited institution, including
approved practice-area course work. 83 For substantive law-related work experience, the task force
concluded that Washington’s bar was too high. 84 Utah will require 1,500 hours of law-related work
experience that would include both paralegal work and law school internships, clinical programs, and
clerkships. 85 Once licensed, paralegal practitioners would be required to comply with rules of
professional conduct modeled on those for lawyers and to meet continuing legal education
requirements. 86
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See WASH. STATE BAR ASSOC., LLLT DIRECTORY, at http://www.wsba.org/Licensing-and-Lawyer-Conduct/LimitedLicenses/Legal-Technicians/Directory.
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UTAH SUPREME COURT TASK FORCE TO EXAMINE LIMITED LEGAL LICENSING, REPORT AND RECOMMENDATIONS 7 (2015) (“UTAH
REPORT”).
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Justice Deno Himonas and Timothy Shea, Licensed Paralegal Practitioners, 29 UTAH BAR JOURNAL 16 (2016).
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UTAH REPORT, supra note 73, at 7.
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Id. at 7.
81
Himonas and Shea, supra note 74, at 19.
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UTAH REPORT, supra note 73, at 36.
83
PARALEGAL PRACTITIONER STEERING SUBCOMMITTEE, MINUTES (July 21, 2016).
84
UTAH REPORT, supra note 73, at 29 (describing Washington’s requirements as “so arduous that it remains to be
seen whether LLLTs can provide services at rates significantly less than those provided by lawyers”).
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PARALEGAL PRACTITIONER STEERING SUBCOMMITTEE, MINUTES (August 18, 2016).
86
UTAH REPORT, supra note 73, at 36.
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Utah will license paraprofessionals to provide limited legal services for three types of
proceedings: family law, eviction, and debt collection. Family-law cases will be limited to those for
temporary separation, divorce, paternity, cohabitant abuse, civil stalking, custody and support, and
name changes. 87 For those types of proceedings, licensees will be able to select, prepare, file, and serve
only court-approved forms and, when no pattern form exists, provide only “general information,
opinions or recommendations about possible legal rights, remedies, defenses, procedures, options or
strategies.” 88
Although the scope of services will be “centered on completing forms,” 89 Utah will nevertheless
“take a bolder step” than other states. 90 Within an approved area, if a pattern form exists, then a
licensee may have “extensive authority” to give advice about how to complete the form, to explain
supporting documents, and to “advise about the anticipated course of the proceedings.” 91 A licensee
may be authorized to explain the other party’s documents and “to counsel and advise a client about
how a court order affects the client’s rights and obligations.” 92 Licensees will be able to represent
clients in both mediated and nonmediated negotiations 93 and, if required, may be authorized to prepare
a written settlement agreement. 94
The boldness ends at the courthouse steps. The task force concluded that eliciting testimony
and advocacy in hearings “is at the heart of what lawyers do” and should be “reserved for a licensed
lawyer.” 95 Therefore, licensees will not be allowed to present arguments, question witnesses, or
otherwise represent a client in court.
Ontario
While the Washington and Utah programs are innovative in the United States, Ontario (Canada)
began licensing paraprofessionals in 2007 to provide full legal services for several discrete types of
proceedings. Ontario’s program is a useful comparator, because it is structurally similar to the
Washington and Utah programs but has been operating much longer. The most notable difference is
that, for approved types of proceedings, licensed paralegals perform all tasks that lawyers traditionally
perform, including representing clients in court.

Id. at 8.
Id. at 32.
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PARALEGAL PRACTITIONER STEERING SUBCOMMITTEE, MINUTES 2 (July 21, 2016).
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UTAH REPORT, supra note 73, at 30.
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Id. at 32.
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Id. at 33.
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PARALEGAL PRACTITIONER STEERING SUBCOMMITTEE, MINUTES (August 18, 2016).
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UTAH REPORT, supra note 73, at 33.
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Id. at 21.
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Licensees may represent clients in four general types of proceedings: small-claims proceedings,
provincial offenses before the Ontario Court of Justice, 96 summary-conviction proceedings, 97 and
proceedings before administrative tribunals (including landlord-tenant and immigration matters). 98 A
licensed paralegal may select, draft, complete, or revise any legal document for use in the proceeding;
provide advice about any legal rights or responsibilities related to the proceeding; and negotiate legal
rights and responsibilities on the client’s behalf. 99 Licensees also may go to court and advocate for their
clients.
Applicants must graduate from an accredited paralegal program, which must include general
studies, paralegal studies, and a 120-hour field-work requirement. In addition to a background check,
applicants must pass an examination that tests their knowledge of substantive and procedural law,
professional responsibility, ethics, and practice management. Once licensed, paralegals must maintain
malpractice insurance, comply with professional rules of conduct, and meet continuing education
requirements. 100
In 2012, Ontario completed a five-year review of the program, finding that the program had
been successful and “provided consumer protection while maintaining access to justice.” 101 The review
also found a high degree of client satisfaction—74 percent of clients surveyed were satisfied or very
satisfied with the paralegal services they received, and 68 percent thought the services were a good
value. 102 In late 2016, the Attorney General issued a lengthy report recommending that the scope of the
paralegal license be expanded to include certain family-law matters. 103 The proposal remains under
review.
Other States
At least two other jurisdictions have recently considered licensing paraprofessionals. Both
jurisdictions decided instead to develop a court “navigator” program, using nonlawyer volunteers to
provide limited legal services in eviction and debt-collection proceedings.
As noted, in 2013 the New York City Bar Association studied the potential role of nonlawyers in
addressing the access-to-justice gap, surveying jurisdictions inside and outside of the United States and
reviewing paid and volunteer nonlawyer participation in the legal-services market. Among other
96

Provincial offenses are minor noncriminal offenses, including traffic violations and violations of municipal
ordinances, like excessive noise complaints.
97
Summary-conviction proceedings are limited to those in which the maximum penalty is no greater than six
months in prison and/or a $5,000 fine.
98
LAW SOC’Y ACT, BY-LAW 4, § 6(2).
99
Id.
100
The requirements are contained in By-Law 4 to the Law Society Act, but a useful summary of the requirements
is available at: http://www.lsuc.on.ca/licensingprocessparalegal.aspx?id=2147495377.
101
LAW SOCIETY OF UPPER CANADA, REPORT TO THE ATTORNEY GENERAL OF ONTARIO PURSUANT TO SECTION 63.1 OF THE LAW
SOCIETY ACT 26 (2012).
102
Id. at 25.
103
JUSTICE ANNEMARIE E. BONKALO, FAMILY LEGAL SERVICES REVIEW (2016) (reviewing at great length the need and
appropriate role for nonlawyers’ assistance in family-law matters).
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proposals, the Association recommended that New York adopt “some form of Washington State’s legal
technician model.” 104 Despite the recommendation, New York is instead running three simultaneous
pilot programs to test the use of volunteer court navigators in eviction and debt-collection
proceedings. 105
In 2015, an advisory committee of the Colorado Supreme Court formed a Limited License Legal
Technician Subcommittee to study whether Colorado should implement some form of the Washington
program. The subcommittee met at least four times through early 2016, with members expressing
interest in developing a nonlawyer assistance program of some kind but preferring the New York
navigator model. 106 After determining that the greatest area of need is help negotiating settlements and
preparing for trial in eviction and debt-collection cases, the subcommittee was renamed and is now
developing a pilot program that, if adopted, will use nonlawyer volunteers to advocate for
unrepresented litigants in settlement negotiations and to assist them in preparing for court. 107
Essential Elements of an Oregon Model
We do not recommend that Oregon adopt wholesale any of the other models discussed above.
Instead, for every element of the program design, we separately weighed the advantages,
disadvantages, costs, and benefits of various alternatives, including alternatives not considered by other
states. We also considered critiques of existing programs and proposals to improve them.
In making recommendations, we aimed to balance three competing interests: (1) increasing
access to justice by creating a viable, effective model for providing limited legal services; (2) protecting
consumers from unqualified, negligent, or unethical practitioners; and (3) cost-effectiveness.
Any model for limited-scope licensure must address at least these questions: What minimum
qualifications should a licensee have? How do we protect clients and the public? What is the proper
scope of the license? All three questions are related. If the scope of the license is very limited, then the
risk to clients is commensurately lower, and the minimum qualifications and regulatory scheme should
reflect that lower risk. Some jurisdictions have, in our view, missed the mark on that calculus, imposing
substantial barriers to entry and expensive regulatory burdens while authorizing licensees to do little
more than complete, file, and serve standard forms. We believe a well-tailored Oregon paraprofessional
licensing program has the potential to attract many qualified applicants. In addressing these questions,
we considered the types of proceedings in which a high number of self-represented litigants participate;
the complexity of those proceedings; the types of services that self-represented litigants say they want,
need, and are willing to pay for; and whether a well-educated and experienced paraprofessional could
provide those services competently.
We also concluded that the most we could realistically achieve, given the time constraints of this
task force, would be to propose the essential elements of a paraprofessional licensing program, creating
a “planning blueprint” for implementation by a future committee. In Utah, it has taken more than a year
NEW YORK REPORT, supra note 20, at 30.
SANDEFUR AND CLARKE, supra note 22.
106
LTD. LICENSE LEGAL TECH. SUBCOMM., COLORADO SUP. CT. ADV. COMM., MEETING MINUTES (January 22, 2016).
107
PROVIDERS OF ALT. LEGAL SERV. SUBCOMM., COLORADO SUP. CT. ATTY REG. ADV. COMM., MEMORANDUM (February 7, 2017).
104
105
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for a committee four times the size of our workgroup to draft detailed rules and a plan to implement the
essential recommendations of the task force. We endorse Utah’s careful approach. Therefore, we
recommend that the Board of Governors appoint a committee to draft, for approval by the Oregon
Supreme Court, detailed rules of admission, practice, and professional conduct consistent with the
following specific recommendations.
Minimum Qualifications
RECOMMENDATION NO. 1.1: An applicant should be at least 18 years old and of good moral
character. Attorneys who are suspended, resign Form B, or are disbarred from practicing law should
not be eligible for a paraprofessional license.
Because licensed paraprofessionals will be authorized to engage in the limited practice of law,
they should be required to meet the same minimum age and character requirements as attorneys, as
set forth in ORS 9.220. Specifically, an applicant should be at least 18 years old and of good moral
character. Attorneys who are suspended for disciplinary reasons, resign Form B while discipline is
pending, or disbarred from the practice of law should also be prohibited from engaging in the limited
practice of law. Suspended, resigned Form B, or disbarred lawyers therefore should not be eligible to
apply for a paraprofessional license.
RECOMMENDATION NO. 1.2: An applicant should have an associate’s degree or higher and
should graduate from an ABA-approved or institutionally-accredited paralegal studies program,
including approved coursework in the subject matter of the license. Highly experienced paralegals and
applicants with a J.D. degree should be exempt from the requirement to graduate from a paralegal
studies program.
To ensure that licensees will have the general knowledge and skills required to provide limited
legal services, we recommend imposing minimum education requirements. Although an education
requirement seems appropriate, not everyone agrees. For example, the 1992 Oregon task force
emphasized the need for license affordability. 108 Similarly, Nevada’s program does not require a degree
of any kind. Even the amount of general education required is subject to debate. Arizona and California
require only a high school diploma or a GED for applicants with at least two years of law-related
experience. In contrast, Washington and Utah require applicants to have an associate’s degree or better.
Although affordability is clearly important, we concluded that it is equally (or more) important
to ensure that licensees will have the general knowledge and skills necessary to competently provide
services without attorney supervision. We also believe that a high school diploma, although perhaps
sufficient for mere document preparation, may not be enough when the approved scope of services is
broader. In short, we agree with Washington and Utah that an associate’s degree is the appropriate
minimum degree.
Applicants with only the minimum amount of required experience will be better prepared for
practice if they also have some formal legal education. Paralegal studies programs prepare a person for
a professional career in the law. The core curriculum includes both practical skills and legal theory and
108
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covers essential subjects like civil procedure, legal ethics, and legal research. Programs also offer courses
in family law, real-property law, and other practice areas in which paralegals are commonly employed.
Most programs terminate with an associate’s degree, a bachelor’s degree, or a paralegal certificate. For
comparison’s sake, although attorneys today study the law at a postgraduate level, until the 1960s, the
standard was only an undergraduate bachelor of law degree. 109 We concluded that, like other
jurisdictions, Oregon should require applicants to have a degree or a certificate from an ABA-approved
or institutionally accredited paralegal studies program.
To ensure that licensees will have adequate knowledge of each area in which the licensee will
practice, applicants should be required to complete subject-matter-specific course work. Washington,
for example, requires applicants to have instruction in a licensee’s approved practice area. 110 The state’s
LLLT Board determines the key concepts or topics that practice-area instruction must include and the
number of credit hours required. 111 Washington also designed an entirely new curriculum. Initially, only
Washington law schools could offer the approved courses, which increased the cost substantially,
limited the ability of students to get financial aid, and required students to move near one of the law
schools for the length of the program. Washington has since amended its rules to allow community
colleges to offer the approved curriculum. 112
We agree with requiring course work, but we do not recommend the Washington approach.
Licensees will offer limited services to a finite market, which will create a practical limit on the likely
number of applicants. Designing an entirely new paralegal studies program for future licensees is not
cost-effective or practical for Oregon. Two ABA-approved paralegal programs are currently in Oregon,
including one at Portland Community College. Those institutions already have expertise in designing and
implementing high-quality educational programs for paralegals, and they can offer subject-matter
courses as part of their existing programs. We recommend that an implementation committee reach out
to these institutions early to explore their interest in developing an approved subject-matter course that
would adequately prepare potential licensees for limited practice. 113
Finally, we recommend exempting two categories of applicants from the requirement of
graduation from a qualified paralegal studies program. First, applicants with a J.D. degree already have
more formal legal education than a paralegal studies program offers, making the requirement
redundant. Second, paralegals with a high level of experience should be exempt. Washington and
Ontario, for example, adopted waivers for certain paralegals with many years of experience working
under the supervision of an attorney. We recommend a lower experience threshold than the 10 years
that Washington requires. For comparison, to apply for the industry-recognized Professional Paralegal
certification from the National Association for Legal Professionals, an applicant must have five years of

David Perry, How Did Lawyers Become ‘Doctors’?: From the L.L.B. to the J.D., 4 PRECEDENT 26 (2013).
ADMIS. TO PRAC. RULE 28(D)(3)(c).
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paralegal experience. 114 Although the exact scope of the exemption should be left to an implementation
committee to decide, we believe that five years of full-time paralegal experience under the supervision
of an attorney should be an adequate substitute for obtaining a certificate from a qualified paralegal
studies program. 115
RECOMMENDATION NO. 1.3: Applicants should have at least one year (1,500 hours) of
substantive law-related experience under the supervision of an attorney.
Most attorneys learn to practice law on the job and not before. Ideally, attorneys would learn
under the supervision or mentorship of a more experienced attorney, but often that is not the case.
There is no reason to follow the “learn on the job” model when licensing paraprofessionals. We
therefore recommend that applicants should have at least one full year (1,500 hours) of substantive lawrelated experience working under the supervision of an attorney. 116 The experience should be acquired
in the two years preceding the date of application for the license. 117
Washington requires two years’ worth of experience. Given the proposed requirement that
applicants have a college degree and formal legal education, including approved subject-matter
coursework, we believe that one year’s equivalent of substantive law-related experience under attorney
supervision is adequate.
Regulatory Requirements for Licensees
Attorneys are subject to an array of regulatory requirements meant to protect consumers from
incompetent or unethical practitioners. Attorneys must comply with detailed rules of professional
conduct, carry malpractice insurance, and meet continuing legal education requirements. Other than
Nevada, all jurisdictions that license paraprofessionals subject them to the same or similar requirements
that are imposed on attorneys. We recommend that Oregon do the same.
RECOMMENDATION NO. 1.4: Licensees should be required to carry liability insurance in an
amount to be determined.
Arizona is the only jurisdiction that does not require licensed paraprofessionals to carry
professional liability insurance or to obtain a bond. Even Washington, which does not require attorneys
to carry insurance, requires LLLTs to be insured. To protect those who may be harmed by the negligent
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NALS CERTIFICATION RESOURCE MANUAL 5 (2016).
If at least one year (1,500 hours) of the attorney-supervised, substantive law-related experience was completed
in the prior two years, the applicant would also satisfy the minimum experience requirement.
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Most applicants will meet the requirement by working as a paralegal under attorney supervision, but the rule
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clerkship by a law school graduate.
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provision of legal services, we recommend that licensees be required to carry malpractice insurance in
an amount to be determined, preferably through the Professional Liability Fund.
RECOMMENDATION NO. 1.5: Licensees should be required to comply with professional rules
of conduct modeled after the rules for attorneys.
Every jurisdiction other than California requires licensed paraprofessionals to comply with a
code of conduct, although Nevada requires only that licensees refrain from certain deceptive practices.
In Washington, Utah, and Ontario, the rules of conduct for paraprofessional licensees are substantially
identical to the rules of conduct for attorneys. To protect the public from unethical practitioners, and to
promote the integrity and reputation of licensed paraprofessionals, we recommend that licensees be
required to comply with rules of conduct substantially the same as the Rules of Professional Conduct
that apply to Oregon lawyers.
RECOMMENDATION NO. 1.6: Licensees should be required to meet continuing legal education
requirements.
Requiring continuing legal education will assist licensees “in maintaining and improving their
competence and skills and in meeting their obligations to the profession,” just like attorneys. 118
Therefore, we recommend that licensees be required to complete a minimum number of hours of
continuing legal education in each reporting period. 119 In determining the number of hours and required
topics, the implementation committee should take into account the cost and availability of affordable
CLE programs that will be relevant to the licensees’ limited scope of practice.
RECOMMENDATION NO. 1.7: To protect the public from confusion about a licensee’s limited
scope of practice, licensees should be required to use written agreements with mandatory
disclosures. Licensees also should be required to advise clients to seek legal advice from an attorney if
a licensee knows or reasonably should know that a client requires services outside of the limited
scope of practice.
Licensing paraprofessionals will introduce a new type of legal-services provider into the market.
The public cannot be presumed to know the difference between an attorney and a limited-license
paraprofessional. To avoid confusion, we recommend that licensees be required, as they are in other
jurisdictions, to use written fee agreements with mandatory disclosures explaining that licensees are not
attorneys and describing the limited scope of services that a licensee may provide.
Furthermore, it is inevitable that, in some cases, a client will require legal services that are
beyond the licensee’s limited scope of practice. Licensees should not be allowed to remain silent, but
should be required to affirmatively recommend that a client seek legal advice from an attorney when
the licensee knows or reasonably should know that a client requires legal services outside of the
licensee’s scope of practice.
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Scope of the License
People will employ licensed paraprofessionals only if the licensees can provide legal services
that consumers need and want. Oregon consumers are already able to access an extensive online library
of pattern forms in the area of family law. To be useful to self-represented litigants, licensees must be
able to do more than simply complete and file pattern forms. The question is, how much more should
licensees be permitted to do?
Licensees will, of necessity, be specialists. Their practices will be narrowly limited to certain
types of routine matters for which they will have education, training, and experience before they are
fully licensed to provide paraprofessional services. Just like attorneys, they will learn more and become
more skilled with each month and year of practice, preparing the same forms, answering the same
questions, and assisting in the same types of matters day after day. Licensees will carry liability
insurance, comply with professional rules of conduct, and participate in continuing education. Such
licensees will not be casual volunteers or shady, unlicensed document preparers advertising in corners
of the internet. Licensed paraprofessionals will be skilled professionals, providing limited but muchneeded assistance to the large number of individuals who have been unhappily navigating the court
system alone, without attorneys, for decades.
For these reasons, the scope of the license should be commensurate with the needs of selfrepresented litigants and requirements should imposed on applicants and licensees to ensure their
competence and integrity in practice. Licensees should be able to provide fairly robust out-of-court legal
services, but should be narrowly confined to certain routine proceedings in which overwhelming
numbers of litigants are self-represented.
RECOMMENDATION NO. 1.8: Initially, licensees should be permitted to provide limited legal
services to self-represented litigants in family-law and landlord-tenant cases. Inherently complex
proceedings in those subject areas should be excluded from the permissible scope of practice.
Many observers have called for the licensing a legal paraprofessional, who would serve as the
legal equivalent of a nurse practitioner, and meet all of a person’s “basic” legal needs. That may be the
future of the law—a world in which all attorneys are specialists and all “routine” legal work is performed
by well-qualified but less expensive nonlawyers. For present purposes, however, we focused on the
acute, demonstrable need in two areas: family law and housing law.
The numbers of self-represented litigants in these areas are staggering. In 86 percent of Oregon
family-law cases, one or both litigants are unrepresented. 120 In landlord-tenant cases, the numbers are
even higher. Despite more than two decades of efforts to encourage pro bono and unbundled legal
services, the problem has grown. As a joint family-law task force concluded in 2011, the high number of
self-represented litigants has become a permanent feature of Oregon’s legal system. 121 Our immediate
goal is to better meet the legal needs of these litigants.

120
121

OSB, supra note 5, AT 4.
OSB/OJD JOINT TASK FORCE ON FAMILY LAW FORMS AND SERVICES, REPORT 4 (2011).
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Oregon has been a leader in this area. Since 2000, Oregon courts have used family-law
facilitators—court-supervised nonattorney staff, who help self-represented litigants select, complete,
file, and serve pattern forms and provide general information, including information about court
procedures. Unstable funding, limited availability, and the fear of engaging in the unauthorized practice
of law get in the way of such efforts. But the proven success of family-law facilitators in Oregon and
other states suggests that knowledgeable and experienced paralegals can make a meaningful difference.
In landlord-tenant matters, nonlawyers already participate, but only on behalf of landlords.
These nonlawyer representatives are repeat players who know the laws and understand the procedures,
giving landlords a significant advantage over most tenants. Tenants have no choice but to represent
themselves or to hire an attorney. Most self-represent. Early results from the New York Navigator pilot
program show that even inexperienced volunteers with a little training can have a significant positive
impact. Tenants who received nonlawyer assistance were 87 percent more likely to have their
affirmative defenses recognized by the court. 122
In light of the clear access-to-justice gap in family law and housing law, we recommend that the
OSB move toward the licensure of paraprofessionals for limited practice in those areas. A third subject
area worthy of consideration is debt collection. Utah is moving in that direction, and the 1992 and 2015
Oregon task forces thought debt-collection cases might be appropriate for limited assistance. In New
York City, debt collection is one of the two areas of focus for the navigator pilot programs. Although, for
reasons of time, we were unable to give debt collection the same attention that we gave family law and
housing law, we recommend this for further study.
With respect to family law, we recommend that certain proceedings be excluded from the scope
of the limited license due to their inherent complexity, such as de facto parentage or nonparentalcustody actions, disposition of debt and assets if one party is in a bankruptcy, and custody issues
involving the Indian Child Welfare Act. In Utah, the scope of practice for family law will be limited to
proceedings for divorce, paternity, temporary separation, cohabitant abuse, civil stalking, custody and
support, and name change. 123 Washington has a more extensive list of specific exclusions within
otherwise-approved family-law matters. 124 In drafting the rules, an implementation committee should
include any exclusions that are reasonable and necessary to protect self-represented litigants, but
should keep in mind that for most self-represented litigants, the alternative to receiving assistance from
a licensee will be receiving no assistance at all. Washington has already begun to rethink some of its
exclusions.
RECOMMENDATION NO. 1.9: Licensees should be able to select, prepare, file, and serve forms
and other documents in an approved proceeding; provide information and advice relating to the
proceeding; communicate and negotiate with another party; and provide emotional and
administrative support to the client in court. Licensees should be prohibited from representing clients
in depositions, in court, and in appeals.

SANDEFUR AND CLARKE, supra note 22, at 4.
UTAH REPORT, supra note 73, at 30.
124
ADMIS. TO PRAC. RULE 28, REG. 2(B)(3).
122
123
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Many task forces, committees, and observers have embraced the idea of licensing
paraprofessionals, but even proponents wrestle with the proper scope of the license. As attorneys, we
are trained to see nuance and complexity in even the simplest disputes. We take a custom approach to
every matter, preferring to control all aspects of the case from intake to appeal. Studies show that selfrepresented litigants in routine matters often cannot afford, or do not want, the level of service that
attorneys provide. 125 In matters that self-represented litigants perceive as simple or low risk, like an
uncontested divorce, they often make a reasonable cost-benefit assessment and decide not to hire an
attorney. At the same time, they report a willingness to pay for lower-cost, limited assistance to help
them navigate the process.
In deciding what licensees should be permitted to do, we considered what their education,
training, and experience will prepare them to do and what self-represented litigants need and want the
licensees to do in the approved types of proceedings.
At a bare minimum, licensees should be permitted to select, prepare, file, and serve model
forms and other documents in an approved type of proceeding. Even mere document preparers in other
states can do that much. But if that is all a licensee can do, there may be little reason to hire one.
Oregon already has extensive family-law model forms, and many forms may now be completed and filed
through an automated online interview process. If no model form is available, there are an endless array
of websites with free or low-cost forms and documents.
What self-represented litigants need is not ministerial form-filling assistance, but help selecting
the forms and understanding what the forms require and how that information will be used. They need
help understanding what information to gather and where to find it. They need help understanding the
process, from filing to entry of the judgment. They need to know what to expect at a hearing, what to
bring, how to dress and act, and how to organize their paperwork to present to the court. Without an
attorney to ask, self-represented litigants are left to rely on advice from friends and family; to scour the
internet for information, which is often irrelevant or wrong; and, worst of all, to hire unlicensed and
unregulated nonlawyers who advertise low-cost legal help. Therefore, we recommend that licensees be
authorized to provide legal information and advice in connection with approved proceedings.
Self-represented litigants also need help communicating and negotiating with other parties. For
example, at the first appearance in eviction proceedings, the parties are encouraged to negotiate
stipulated agreements, if appropriate. The tenant, never having seen one before, may have no idea
whether the offered terms are reasonable or whether she should (or even may) ask for something
better. Some self-represented litigants are poorly educated; some have limited English proficiency; and
many may be too overwhelmed, afraid, or angry to communicate or negotiate effectively. In Utah,
anyone can represent a person in a mediated negotiation, so licensees will also be able to do so. But
Utah’s implementation committee has decided that licensees also should be able to communicate with
and represent clients in nonmediated negotiations. In Washington, licensees are prohibited from
representing clients in mediations, but Washington is already working on eliminating that restriction.

See, e.g., IAALS, CASES WITHOUT COUNSEL: RESEARCH ON EXPERIENCES OF SELF-REPRESENTATION IN U.S. FAMILY COURT
(2016).
125
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We recommend that Oregon, like Utah, allow licensees to communicate and negotiate with another
party in an approved proceeding.
Finally, licensed paraprofessionals should be allowed to provide emotional and administrative
support to their clients in court. When individuals represent themselves, they are already at a great
disadvantage. They often have no idea what to expect at a hearing. For most litigants and even many
attorneys, appearing in court is intimidating and stressful. It can be difficult for self-represented litigants
to stay focused on the proceeding while also trying to take notes, sort through pages of documents, or
just figure out where in a document to find the information the judge requested. Licensees should be
empowered to help self-represented litigants be better prepared and more effective in court. 126
Ontario, Canada is the only jurisdiction studied by the workgroup that allows licensed
paraprofessionals to appear and argue on behalf of clients in court. Licensees in Ontario represent
clients in summary-conviction proceedings and in the Ontario Court of Justice, where licensees defend
clients charged with municipal offenses. Other states that license paraprofessionals, including both
Washington and Utah, prohibit licensees from representing clients in depositions, in court, and in
appeals. We agree that those functions should continue to be provided only by licensed attorneys.
Other Recommendations
RECOMMENDATION NO. 1.10: Given the likely modest size of a paraprofessional licensing
program, the high cost of implementing a bar-like examination, and the sufficiency of the education
and experience requirements to ensure minimum competence, we do not recommend requiring
applicants to pass a licensing exam. If the Board of Governors thinks that an exam should be required,
we recommend a national paralegal certification exam.
The most difficult decision we wrestled with is whether to require applicants to pass a test
similar to the bar exam for lawyers. Other jurisdictions require one. Testing, however, is of debatable
utility in weeding out good practitioners from bad ones, in part because exams do not test all relevant
skills, such as the ability to communicate and negotiate effectively. 127 It is precisely those skills that will
be important for licensed paraprofessionals practicing in housing law and family law. As discussed
above, we recommend that applicants be required to complete approved subject-matter coursework
and have at least one year of substantive law-related work experience under the supervision of an
attorney. Those requirements are stricter than what exist for a new attorney who intends to practice

126

The recommendation is similar to a New York task force proposal to allow licensed and regulated nonlawyers to
provide emotional and administrative support in court, which the task force called “a humane and modest step
forward.” NEW YORK REPORT, supra note 20, at 3. New York’s proposal was inspired by so-called “McKenzie Friends”
in the United Kingdom. McKenzie Friends are support individuals—including friends, family, and trained
volunteers—who appear in court with self-represented litigants to take notes, provide moral support, and provide
“quiet advice.” Id. at 22.
127
For a brief, accessible summary of the debate over the bar exam, see Elizabeth Olson, Bar Exam, the Standard
to Become a Lawyer, Comes Under Fire, NEW YORK TIMES, March 19, 2015, available at:
https://www.nytimes.com/2015/03/20/business/dealbook/bar-exam-the-standard-to-become-a-lawyer-comesunder-fire.html.

OSB Futures Task Force Regulatory Committee | Report and Recommendations - 24

567

family law and, in our view, are a better guarantor of minimum competence for paraprofessionals, who
have a very limited scope of practice.
Then there is the cost of testing. We learned that developing and administering a well-designed
test for paraprofessional applicants would be the single greatest expense that the bar would incur in
implementing this program. 128 Realistically, the number of applicants each year is likely to be too small,
at least initially, to enable the bar to recover those costs.
For those reasons, after extensive discussion, we do not recommend requiring a
paraprofessional licensing exam.
We recognize, however, that, for some people, a core belief in testing may outweigh these
concerns. If the Board of Governors or the implementation committee determines that some form of
testing should be required, we recommend exploring the use of a national paralegal certification exam
as an alternative to designing and administering a new, Oregon-specific exam. There are three
recognized national paralegal organizations 129 that have developed such certification exams. 130
RECOMMENDATION NO. 1.11: To administer the program cost effectively, we recommend
integrating the licensing program into the existing structure of the bar, rather than creating a new
regulatory body.
When Ontario decided to license and regulate paralegals who engage in the limited practice of
law, a heated debate erupted. Paralegals wanted to form their own body and self-regulate, as attorneys
do. The Law Society of Upper Canada, the equivalent of a state bar, argued that no other organization
was better suited to regulate the practice of law. The Law Society prevailed, and five years after the Law
Society Act was passed, licensed paralegals were reporting a high degree of satisfaction. 131 Ontario
made the right choice.
The Oregon State Bar is the organization that is most qualified by knowledge and experience to
design and administer a licensing program for the limited practice of law by paraprofessionals. Creating
an entirely new body to regulate a small number of licensees is neither cost effective nor necessary.
Because implementing a licensing program will require collaboration among the Board of Governors, the

128

To create an effective high-stakes examination for paraprofessionals, the bar would need to hire test designers
and psychometricians to develop and test the examination. The bar also would incur costs in administering a
proctored, high-stakes exam semi-annually or annually.
129
The three organizations are NALS, the National Association of Legal Assistants (NALA), and the National
Federation of Paralegal Associations (NFPA).
130
Membership is not required to sit for any of the exams, though applicants must meet minimum eligibility
requirements and pay fees of approximately $300 for nonmembers. In Washington, one of the examinations that
LLLT applicants must pass is NFPA’s Paralegal Core Competency Exam, a multiple-choice examination that tests,
among other things, a paralegal’s knowledge of legal terminology, civil procedure, legal ethics, and areas of
substantive law.130 NALA and NALS exams cover the same types of topics but include both multiple-choice
questions and a writing component. The workgroup did not reach any conclusion about which national exam is
best.
131
LAW SOCIETY OF UPPER CANADA, supra note 98, at 26.
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Board of Bar Examiners, the Oregon Supreme Court, and the Oregon Legislature, further input from
those stakeholders is required.
Conclusion
After 25 years of watching the access-to-justice gap grow, it is time to begin filling it. Licensing
paraprofessionals will not solve the problem, but it can greatly ameliorate it. We urge the Board of
Governors to adopt these recommendations.
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APPENDIX A: Licensed Paraprofessional Programs Comparison Chart
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APPENDIX B: Oregon Circuit Court Cases with Representation, OJD (2016)
w/
Representation

% w/
Representation

w/o
Representation

Identified as
ProSe

% UnRep
& ProSe

Total
Cases

12,783.00

80%

31,046

Domestic Relations
Dissolution

6,219

20%

12,044

Annulment

33

38%

25

30.00

63%

88

Filitation

720

32%

1,390

155.00

68%

2,265

3

21%

0

11.00

79%

14

1,752

22%

3,195

3,008.00

78%

7,955

8

32%

6

11.00

68%

25

Property - General

1,864

55%

1,432

91.00

45%

3,387

Civil Appeal from
Lower Court
Contract

4

44%

5

0.00

56%

9

38,795

58%

27,822

624.00

42%

67,241

288

83%

56

1.00

17%

345

6,102

33%

12,395

120.00

67%

18,617

Injunctive Relief

798

74%

248

27.00

26%

1,073

Tort - Malpractice Legal

154

91%

13

3.00

9%

170

Tort - Malpractice Medical

847

87%

124

8.00

13%

979

Tort - Products Liability

259

77%

78

1.00

23%

338

Tort - Wrongful Death

363

89%

42

3.00

11%

408

1,782

9%

15,336

2,635.00

91%

19,753

351

6%

4,448

895.00

94%

5,694

4

9%

42

0.00

91%

46

24

11%

166

23.00

89%

213

416

8%

492.00

92%

5,424

Domestic Relations Other
Petition
Custody/Support/Visitation
Separation
Civil

Tort - General
Property - Foreclosure

Protective Orders
Protective Order - FAPA
Protective Order
- Elder Abuse
Protective Order
- Foreign Restraining Order
Protective Order
- Sexual Abuse
Protective Order - Stalking

4,516
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Landlord/Tenant
Landlord/Tenant - General

436

37%

744

13.00

63%

1,193

Landlord/Tenant - Residential

7,843

15%

45,307

456.00

85%

53,606

Landlord/Tenant - Appeal

6

55%

4

1.00

45%

11

Small Claims - Appeal

2

17%

9

1.00

83%

12

Small Claims - General

798

1%

119,575

3,511.00

99%

123,884

69,871

20%

249,022

24,903.00

80%

343,796

Small Claims

Total Number of Parties

Data Explanation:
This chart displays whether any party had representation, or not, within the cases from the case
categories requested. Therefore, the data is presented not on a case basis, but on a party
basis. For instance, if both the plaintiff and respondent were represented it would count as "2"
in the w/representation count. If only one party was represented then it would count as “1” in
the represented column and “1” in the w/o representation column.
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Alternative Legal Services Delivery Workgroup
Report & Recommendations
It has become axiomatic that the legal-services market is evolving and will continue to evolve. Although
market changes are being felt industry wide, the pace of change is particularly acute with respect to an
historically underserved market segment—individuals and small businesses.
These changes are being driven by several factors. First, technological advances have allowed consumers
in this market segment to bypass the traditional attorney-client relationship. Driven by the desire to
resolve their legal issues efficiently and at the least possible cost, these consumers are increasingly likely
to search the internet, rely on online lawyer reviews to locate a match, and seek out unbundled legal
services. 132 Alternatively, they avoid lawyers altogether and rely on web-based software to create
customized forms and documents to meet their legal needs. Online commoditization of services now sets
their expectations; they demand instant access to qualified lawyers and legal resources as well as
transparent, competitive pricing.
Second, both lawyers and nonlawyer businesses see the potential in this market segment, and are
stepping into the void. Lawyers are reaching out to solicit business through websites, blogs, and social
media; increasingly relying on online advertising and referral services to connect them with prospective
clients; and using web-based platforms to offer limited-scope consultations or services to clients who have
been referred to them by third parties. Nonlawyer businesses have developed online service-delivery
models ranging from the most basic form providers to sophisticated referral networks.
The Oregon State Bar Board of Governors directed the Legal Futures Task Force to consider how it may
“best protect the public and support lawyers’ professional development in the face of the rapid evolution
of the manner in which legal services are obtained and delivered.” The Regulatory Committee directed
this workgroup to consider whether and to what extent our current regulatory framework should be
refined in light of the changing market.
I.

Summary of Recommendations

We make the following four recommendations to the Committee as a whole:
RECOMMENDATION 2:
REVISE RULES OF PROFESSIONAL CONDUCT TO REMOVE BARRIERS TO INNOVATION
2.1
Amend current advertising rules to allow in-person or real-time electronic
solicitation, with limited exceptions. By shifting to an approach that focuses on preventing harm
to consumers, the bar can encourage innovative outreach to Oregonians with legal needs, while
promoting increased protection of the most vulnerable. The proposed amendments to the
Oregon Rules of Professional Conduct would secure special protections for prospective clients
who are incapable of making the decision to hire a lawyer or have told the lawyer they are not
interested, or when the solicitation involves duress, harassment or coercion.

As noted in the accompanying Self-Navigation Workgroup Report & Recommendations, infra, not all selfrepresented litigants are aware of the option to seek out unbundled services, even though this is a growing segment
of the legal market.
132
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2.2
Amend current fee-sharing rules to allow fee-sharing between lawyers and
lawyer referral services, with appropriate disclosure to clients. Currently, only bar-sponsored or
nonprofit lawyer referral services are allowed to engage in fee-sharing with lawyers. Rather than
limit market participation by for profit vendors, the bar should amend the Oregon Rules of
Professional Conduct to allow fee-sharing between all referral services and lawyers, while
requiring adequate price disclosure to clients, and ensuring that Oregon clients are not charged a
clearly excessive legal fee.
2.3
Amend current fee-sharing and partnership rules to allow participation by
licensed paraprofessionals. If Oregon implements paraprofessional licensing, it should amend the
Oregon Rules of Professional Conduct to allow-fee sharing and law firm partnership among
regulated legal professionals. Any rule should include safeguards to protect lawyers’ professional
judgment. The Board should also direct the Legal Ethics Committee to consider whether feesharing or law firm partnership with other professionals who aid lawyers’ provision of legal
services (e.g. accountants, legal project managers, software designers) could increase access-tojustice and improve service delivery.
2.4
Clarify that providing access to web-based intelligent software that allows
consumers to create custom legal documents is not the practice of law. Together with this
effort, seek opportunities for increased consumer protections for persons utilizing online
document creation software.
A discussion of our process and recommendations follows.
Workgroup Process and Guiding Principles
We began our work by gathering information about the new entrants in the market, reviewing the existing
regulatory structure. We also were mindful of the mission of the Oregon State Bar and the Regulatory
Objectives proposed by the American Bar Association, which include protection of the public; delivery of
affordable and accessible legal services; and the efficient, competent, and ethical delivery of such services.
We then focused on the following points of tension between the existing regulatory framework and
various alternative legal-services delivery models currently in the market (with a brief nod to what we
could reasonably see on the horizon):
•
•
•
•
•

Whether the lawyer advertising rules’ prohibition on in-person and real-time electronic
solicitation unduly hinders access to legal services.
Whether the prohibition on fee sharing with nonlawyers unduly restricts legal-referral services,
thereby frustrating consumers’ ability to find legal help.
Whether paraprofessionals, if licensed by the Oregon State Bar, should be allowed to share fees
and engage in partnerships with lawyers.
Whether lawyers should be allowed to take part in alternative business structures.
Whether the provision of online legal-form creation using “intelligent” interactive software
constitutes the unlawful practice of law, and if so, whether that is desirable.

As we worked through these issues, we were mindful of two things.
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First, any recommendations should be consistent with the mission of the Oregon State Bar, “to serve
justice by promoting respect for the rule of law, by improving the quality of legal services, and by
increasing access to justice.”
Second, because the Board of Governors’ Policy & Governance and Public Affairs Committees have found
the ABA Model Regulatory Objectives for the Provision of Legal Services to be “consistent with the mission
and objectives” of the Oregon State Bar, we also believe that those ABA objectives—which were
specifically designed to provide a framework to jurisdictions considering how to approach the regulation
of “nontraditional” legal services 133—are appropriate guiding principles for our work.
The ABA Model Regulatory Objectives for the Provision of Legal Services are:
A. Protection of the public
B. Advancement of the administration of justice and the rule of law
C. Meaningful access to justice and information about the law, legal issues, and the civil
and criminal justice systems
D. Transparency regarding the nature and scope of legal services to be provided,
credentials of those who provide them, and the availability of regulatory protections
E. Delivery of affordable and accessible legal services
F. Efficient, competent, and ethical delivery of legal services
G. Protection of privileged and confidential information
H. Independence of professional judgment
I. Accessible civil remedies for negligence and breach of other duties owed, and
disciplinary sanctions for misconduct
J. Diversity and inclusion among legal services providers and freedom from
discrimination for those receiving legal services and in the justice system
We believe that the recommendations in this report, as amplified below, are consistent with both the
ABA’s stated objectives and the mission of our state bar.
The Future is Here
For more than a decade, citing technological innovation, the access-to-justice gap, and consumer
dissatisfaction with the status quo, legal futurists have advocated for the creation of new models for
delivering legal services. In 2017, it is time for even the least tech-oriented among us to sit up and take
note.
As observed by the 2016 ABA Commission on the Future of the Legal Profession,
“The legal landscape is changing at an unprecedented rate. In 2012, investors put $66
million dollars into legal service technology companies. By 2013, that figure was $458

133

The ABA adopted the Model Regulatory Objectives in February 2016, and suggested that courts “be guided by the
ABA Model Regulatory Objectives for the Provision of Legal Services when they assess the court’s existing regulatory
framework and any other regulations they may choose to develop concerning non-traditional legal service
providers.” ABA RESOLUTION 105 (February 2016).
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million. 134 One source indicates that there are well over a thousand legal tech startup
companies currently in existence.” 135
ABA Resolution 105 (February 2016). Growth in this market segment is exponential. A January
2017 report concluded that, “despite not being recognized widely as a cohesive segment of the
legal services market,” alternative legal-services providers account for “$8.4 billion in legal
spending.” 136
Much of this change is driven by consumers who are demanding access to legal services in the same
manner and with the same convenience as they purchase other services and products—a phenomenon
that one well-respected commentator calls the “Uberization of Legal Services.” 137 A 2015 report from the
Georgetown Law Center similarly noted:
“In the six and a half years since the onset of the Great Recession, the market for legal
services has changed in fundamental – and probably irreversible – ways. Perhaps of
greatest significance has been the rapid shift from a sellers’ to a buyers’ market, one in
which clients have assumed control of all of the fundamental decisions about how much
legal services are delivered and have insisted on increased efficiency, predictability, and
cost effectiveness in the delivery of the services they purchase.” 138
All indicators suggest that these changes are here to stay.
By “alternative legal-services providers,” we mean those that "present an alternative to the
traditional idea of hiring an attorney at a law firm to assist in every aspect of a legal matter." 139
These services are "alternative" because they "are delivered via a model that departs from the
traditional law firm delivery model"—"for example, by using contract lawyers, process mapping,
or web-based technology.” 140
The catalog of such providers is vast, and growing. Many have a stated objective to serve the
needs of both legal consumers and law firms. New services include the following: rating and
reviewing of lawyers (e.g., Avvo, LawyerReviews, Lawyerratingz, Yelp); referring consumers to
lawyers and providing price quotes (e.g, Avvo, RocketLawyer, LawGives, LawKick, LawNearMe,
LegalMatch, PrioriLegal); offering unbundled, fixed-fee legal services (e.g, Avvo, DirectLaw,
LawDingo, LawGo, LegalHero, LawZam, LegalZoom, RocketLawyer); providing customized legal
forms (e.g, LegalZoom, RocketLawyer); locating contract lawyers (e.g, Axiom, Hire an Esquire,
Joshua Kubick, 2013 was a Big Year for Legal Startups; 2014 Could Be Bigger, TECHCO (Feb. 14, 2015), available
at http://tech.co/2013-big-year-legal-startups-2014-bigger-2014-02.
135
See AngelList, Legal Services, available at https://angel.co/legal.
136
Thomson Reuters Legal Executive Institute, The Center for the Study for the Legal Professional at Georgetown
University Law Center and Saïd Business School at the University of Oxford, Alternative Legal Service Providers:
Understanding the Growth and Benefits of These New Legal Providers (January 2017), at i.
137
Richard Granat, The Uberization of Legal Services (June 19, 2015) available at
http://www.elawyeringredux.com/2015/06/articles/law-startups/the-uberization-of-legal-services/.
138
Georgetown Law, Center for the Study of the Legal Profession’s 2015 Report on the State of the Legal Market,
available at http://www.law.georgetown.edu/academics/centers-institutes/legal-profession/upload/FINAL-Report-17-15.pdf.
139
This definition of Alternative Legal Service Providers is taken from the January 2017 study, supra at note
136.
140
Id.
134
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CounselOnCall); providing e-discovery and legal process support (e.g, clio, QuisLex, Veritas); and
providing targeted legal information and advice in specific areas, such as immigration (e.g, Bridge
US), traffic court (e.g, Fixed), and business formation and intellectual property (e.g,
SmartUpLegal).
As we learned more about this market, we were fortunate to hear presentations from
representatives of Avvo and LegalZoom. They provided valuable information about the market
segment that they are attempting to serve, the controls that they have in place, and their
regulatory concerns. Although we take a different perspective on some issues, it was extremely
valuable to learn how they work and what gaps they seek to fill in the market.
We also learned that Oregon lawyers and consumers are actively engaged in these new markets.
The Bar’s General Counsel has received numerous inquiries from Oregon lawyers regarding
whether various models of alternative legal-services providers are consistent with the Oregon
Rules of Professional Conduct. Providers’ websites show that Oregon lawyers and law firms are
participating in meaningful numbers. Although it is not possible to quantify the volume of such
services being provided to Oregon consumers, both LegalZoom and Avvo count hundreds of
Oregon attorneys as participants in their programs.
How We Regulate Today
Any proposal for revising our regulatory framework must account for the respective roles played by the
Oregon Supreme Court, the Oregon State Bar, the Department of Justice, the Secretary of State, and the
Department of Consumer and Business Services.
A. Regulation of Lawyers
Legal services offered by Oregon lawyers are regulated by both the Oregon Supreme Court (which has
inherent, constitutional, and statutory authority to regulate the practice of law) and the Oregon State Bar
(which is a statutory instrumentality of the judicial branch).
i.

Oregon Supreme Court

“No area of judicial power is more clearly marked off and identified than the courts'
power to regulate the conduct of the attorneys who serve under it. This power is derived
not only from the necessity for the courts' control over an essential part of the judicial
machinery with which it is entrusted by the constitution, but also because at the time
state constitutions, including our own, were adopted the control over members of the bar
was by long and jealously guarded tradition vested in the judiciary.”
Ramstead v. Morgan, 219 Or 383, 399, 347 P2d 594 (1959).
The Oregon Supreme Court’s regulatory authority with respect to the practice of law is grounded in both
separation-of-powers considerations under Article III, section 1, of the Oregon Constitution, see, e.g.,
State ex rel. Acocella v. Allen, 288 Or 175, 180, 604 P2d 391 (1979), and the doctrine of inherent power,
see, e.g., Sadler v. Oregon State Bar, 275 Or 279, 286, 550 P2d 1218 (1976). See also, e.g., ORS 9.529 (“The
grounds for denying any applicant admission or reinstatement or for the discipline of attorneys set forth in
ORS 9.005 to 9.757 are not intended to limit or alter the inherent power of the Supreme Court to deny any
applicant admission or reinstatement to the bar or to discipline a member of the bar.”).
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The Oregon Supreme Court is empowered to admit, regulate, and discipline lawyers. The court
promulgates the Oregon Rules of Professional Conduct and Rules for Admission, and the court is the
ultimate arbiter of what constitutes the practice of law in Oregon.
ii.

The Oregon State Bar

The Oregon State Bar is an instrumentality of the judicial branch. ORS 9.010(2). Among other things, the
Bar administers the lawyer admissions and disciplinary systems. ORS 9.210 (admissions); ORS 9.534
(discipline).
The Bar brings enforcement actions against Oregon lawyers for violation of the Oregon Rules of
Professional Conduct, which are promulgated by the Oregon Supreme Court. These rules apply to any
Oregon lawyer who is a member of the Oregon State Bar, including those who offer legal services online
or through alternative delivery models. Of particular relevance to this report are the rules that regulate
lawyer advertising (see RPC 7.1–7.5) and, with limited exception, prohibit lawyers from engaging in fee
sharing or forming partnerships with nonlawyers (see RPC 5.4).
B. Regulation of Nonlawyers Providing Legal Services
The current framework for the regulation of persons and businesses other than lawyers and law firms
engaged in legal-services delivery includes the Oregon State Bar, but primarily relies on other players. The
primary purpose of this framework is to prevent individuals without law licenses from harming consumers.
i.

Oregon State Bar

The Bar has authority to investigate the unlawful practice of law and to seek civil injunctions to prevent
harm by nonlawyers engaged in the practice of law. ORS 9.160. Apart from this limited authority,
however, the Bar does not have authority to regulate nonlawyers.
The Oregon State Bar’s Referral & Information Service helps connect Oregon’s legal consumers with
lawyers and disseminates information about available legal resources. 141
ii.

Oregon Department of Justice

The Department of Justice has authority over consumer fraud and unfair trade practices, including
allegations pertaining to the unauthorized practice of law, mortgage-foreclosure fraud, and other
unconscionable quasi-legal practices. The Department has the authority to seek civil relief for unfair trade
practices, including negotiating an assurance of voluntary compliance. 142

141

More information about the Bar’s Lawyer Referral Service is available at
https://www.osbar.org/public/legalinfo/1171_LRS.htm.
142
Further information on the Oregon Department of Justice’s Consumer Protection efforts is available at
http://www.doj.state.or.us/consumer/pages/index.aspx.
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iii.

Oregon Secretary of State

The Secretary of State regulates individuals with notary commissions. The Secretary of State accepts
complaints regarding notaries who misrepresent their scope of authority by claiming the ability to practice
law or holding themselves out as notarios publicos. 143
iv.

Oregon Department of Consumer and Business Services

The Department of Consumer and Business Services (DCBS) regulates persons and entities that offer legal
insurance, perform debt collection, and offer debt-management services. 144 The DCBS does not, however,
directly regulate lawyers or legal-referral services. The DCBS does not require Oregon lawyers who
engage in debt collection or debt management to obtain a license to do so if their activity is incidental to
the practice of law. See, e.g., ORS 697.612(3)(b) (“An attorney licensed or authorized to practice law in
this state, if the attorney provides a debt management service only incidentally in the practice of law.”).
RECOMMENDATION 2.1: Advertising Rules
2.1 The Bar should amend current advertising rules to allow in-person or real-time electronic
solicitation, with limited exceptions for prospective clients who are incapable of making the
decision to hire a lawyer or who have told the lawyer that they are not interested, or when the
solicitation involves duress, harassment, or coercion.
We turned our attention first to the advertising rules for lawyers, because they have a profound impact on
how lawyers engage with prospective clients online. See RPC 7.1–7.5.
For some time, the Bar has been engaged in an effort to modernize these rules, based in part on concerns
regarding constitutionality. A 2009 Advertising Task Force made recommendations that ultimately
resulted in the 2013 adoption by the Oregon Supreme Court of amendments to Rule 7.1, principally on the
ground that the existing rules were overbroad and under-inclusive. The amended rule removed certain
restrictions on the manner of lawyer advertising and placed the regulatory focus on false and misleading
content.
Within the last year, the Oregon Supreme Court has also adopted changes in advertising rules that
replaced the requirement that lawyers include their complete office address in all advertising with a
simple requirement for “contact information,” RPC 7.3, and removed the requirement that lawyers who
engage in targeted advertising must label their advertising as “Advertising Material,” RPC 7.2(c).
Even with these significant changes in place, we believe that the advertising rules require further revision.
The 2009 Advertising Task Force concluded that “Article I, Section 8 of the Oregon Constitution prevents
the blanket prohibition against in-person or real-time electronic solicitation of clients by lawyers or their
agents or employees that is presently contained in RPC 7.3.” The changes discussed above left that part of
the rule intact. In its current form, Rule 7.3 permits lawyers to engage in in-person or real-time electronic

143

Further information on the Oregon Secretary of State’s regulation of notary publics and efforts to prevent abuse
by notarios publicos is available at http://sos.oregon.gov/business/Pages/notary-public-notario-publico.aspx.
144
More information about the Division of Financial Regulation is available at
http://dfr.oregon.gov/Pages/index.aspx.
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solicitation only if the prospective client is a lawyer, a close personal friend, or an individual with whom
the lawyer has a past professional relationship.
Historically, the rule against in-person and real-time electronic solicitation was thought necessary to avoid
overreaching by lawyers, particularly when such solicitation was directed at unsophisticated or vulnerable
prospective clients. We conclude, however, that such legitimate consumer-protection concerns can be
protected by a more narrowly tailored rule that reflects the reality of the current market and that does
not implicate free-speech protections under Article I, section 8. This is particularly the case with real-time
solicitation, where the contact is not face to face. We are not convinced that online solicitation poses the
same risks as those created (at least arguably) by some in-person solicitation, and it indisputably hinders
consumers’ ability to find appropriate legal assistance.
Consequently, we endorse the Legal Ethics Committee’s proposed amendment to Rule 7.3 (which has
been adopted by the Board of Governors), which would amend Rule 7.3 as follows:
RULE 7.3 SOLICITATION OF CLIENTS
(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit
professional employment by any means if when a significant motive for the lawyer's doing so is
the lawyer's pecuniary gain, unless the person contacted:
(1) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the lawyer.
(b) A lawyer shall not solicit professional employment by written, recorded or electronic
communication or by in-person, telephone or real-time electronic contact even when not
otherwise prohibited by paragraph (a), if:
“(a) the lawyer knows or reasonably should know that the physical, emotional or mental
state of the person who is the target of the solicitation is such that the person could not
exercise reasonable judgment in employing a lawyer;
“(b) the [person who is the] target of the solicitation has made known to the lawyer a
desire not to be solicited by the lawyer; or
“(c) the solicitation involves coercion, duress or harassment.”
(c) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or
group legal service plan operated by an organization not owned or directed by the lawyer that
uses in-person or telephone contact to solicit memberships or subscriptions for the plan from
persons who are not known to need legal services in a particular matter covered by the plan.
Although we recommend adopting these changes that have already been approved by the Board of
Governors, we do observe that the language of Rule 7.3 might be more clear if it referred to the “subject”
of the solicitation, rather than the “target.”

OSB Futures Task Force Regulatory Committee | Report and Recommendations - 37

580

We also observe that amending Rule 7.3 would have no effect on the current statutory restrictions on inperson solicitation in personal-injury cases. 145 We recommend that stakeholders continue to evaluate the
constitutional status of that restriction.

RECOMMENDATION 2.2: Amend Lawyer-Referral Services Fee-Sharing Rules
2.2 The Bar should amend current fee-sharing rules to allow fee-sharing agreements between lawyers
and lawyer-referral services, with appropriate disclosure to clients.
Oregon lawyers are generally prohibited from “giv[ing] anything of value to a person for recommending
the lawyer’s services,” RPC 7.2(b), subject to exceptions for advertising and the usual charges of a lawyerreferral service, RPC 7.2(b)(1)–(2). 146 Similarly, Rule 5.4 prohibits lawyers from sharing a legal fee with a
nonlawyer, including an advertiser or referral service, unless the referral service is a bar-sponsored or notfor-profit service. RPC 5.4(b)(5).
The historical justification for such prohibitions has been a concern that allowing lawyers to split fees with
nonlawyers and to pay for referrals would potentially compromise the lawyer’s professional judgment.
For example, if a lawyer agreed to take only a small portion of a broader fee paid to one who recommends
the lawyer’s services, that modest compensation arguably could affect the quality of the legal services.
Similarly, a percentage-fee arrangement could reduce the lawyer’s interest in pursuing more modest
claims.
We acknowledge that important concern, and we do not propose discarding regulation of lawyers’ fee
arrangements. We do believe, however, that the current rule is ill-suited to a changing market in which
online, for-profit referral services may be the means through which many consumers are best able to find
legal services. Innovative referral-service models that could assist in shrinking Oregon’s access-to-justice
gap should not be stifled by a rule that was written for a very different time.
Rather, borrowing from the approach taken for attorney fee splits in Rule 1.5(d), we suggest a revision
that balances the legitimate historical concerns with relaxed regulation by requiring written disclosure of
the fact of the fee split and the manner of its calculation. Because the rules should also continue to
ensure that any fee is reasonable, we further recommend new wording that essentially prohibits the
overall fee shared by a lawyer and a referral service from being clearly excessive as defined in RPC 1.5.
Finally, we note that, despite the existence of Rule 5.4, Oregon lawyers are currently participating in an
online attorney-client “matchmaking” service that has been found by other bars to be referral services
that engage in the improper sharing of fees. 147 Although the Oregon State Bar has not squarely addressed
this issue, and no bar complaints have yet been filed arising from such activity, it is entirely possible that
145

ORS 9.500 provides, “No person shall solicit within the state any business on account of a claim for personal
injuries to any person, or solicit any litigation on account of personal injuries to any person within the state, and any
contract wherein any person not an attorney agrees to recover, either through litigation or otherwise, any damages
for personal injuries to any person shall be void.”
146
Rule 7.2(b)(2) was amended on January 1, 2017, to remove the requirement that the lawyer-referral service be
“not for profit.”
147
See Pa. Bar Ass’n Comm. on Legal Ethics & Prof’l Responsibility, Formal Op. 2016-200, 9/16; Ohio Supreme Court
Board of Professional Conduct Op. 2016-3; South Carolina Ethics Op. 16-06 (2016).

OSB Futures Task Force Regulatory Committee | Report and Recommendations - 38

581

the Bar will soon be required to decide whether lawyers who participate in popular online attorney-client
matchmaking services are engaged in unethical conduct. This is yet another reason to carefully examine
the continuing utility of Rule 5.4 in its current form.
Accordingly, we recommend that Rule 5.4 be amended to provide:
RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
***
(5) a lawyer may pay the usual charges of a lawyer-referral service, including
sharing legal fees with the service pay the usual charges of a bar-sponsored or
operated not-for-profit lawyer referral service, only if:
(i) the lawyer communicates to the client in writing at the outset of the
representation the amount of the charge and the manner of its calculation, and
(ii) the total fee for legal services rendered to the client combined with the
amount of the charge would not be a clearly excessive fee pursuant to Rule 1.5 if
it were solely a fee for legal services, including fees calculated as a percentage of
legal fees received by the lawyer from a referral.
In addition, we recommend that Rule 7.2 be amended to provide:
RULE 7.2 ADVERTISING
(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded, or electronic communication, including public media.
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s
services except that a lawyer may
***
(1) pay the usual charges of a legal service plan or a lawyer-referral service in
accordance with Rule 5.4;
This proposed change to Rule 5.4 would equal the playing field between for-profit, nonprofit, and barsponsored lawyer-referral services. It would allow for-profit referral services to take advantage of the
same fee-sharing exception currently offered to bar-sponsored and nonprofit lawyer-referral services, but
would ensure consumer protection through fee-sharing disclosures and a requirement that the overall fee
not be clearly excessive.
We discussed at length whether, in addition to written disclosure as discussed above, lawyers should be
required to obtain a client’s informed consent to share a legal fee with a lawyer-referral service. This
approach would be consistent with other approaches taken when there is some concern that a lawyer’s
fiduciary duty of loyalty to the client could be implicated by self-interest or a relationship with a third
party. See, e.g., RPC 1.5(d) (fee splitting among lawyers not at the same firm); RPC 1.7(a)(2) (material
limitation conflict); RPC 1.8(a) (business transactions with clients). Although we have stopped short of
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making that recommendation, we note that our proposal could be easily amended to require informed
consent, should the Board wish to do so.
Taken together, these proposed changes to RPC 5.4 and RPC 7.2 would allow lawyers to use a broader
range of referral services, while increasing price transparency for consumers and continuing to ensure an
overall reasonable fee.

RECOMMENDATION 2.3: Allow Alternative Business Structures with Licensed Paraprofessionals
2.3 If and when the Board pursues a licensed paraprofessional program, the Bar should amend current
fee-sharing and partnership rules to allow participation by licensed paraprofessionals. We
recommend further consideration of allowing similar participation by other types of professionals
who aid lawyers’ provision of legal services.
With limited exception, the Oregon Rules of Professional Conduct prohibit nonlawyer ownership of law
firms, RPC 5.4(b), (d); nonlawyer direction of a lawyer’s professional judgment, RPC 5.4(c); and sharing
legal fees with nonlawyers, RPC 5.4(a). These restrictions are intended to guard against the practice of law
by nonlawyers, the sharing of client confidences with people not bound by the Oregon Rules of
Professional Conduct, and the risk that a nonlawyer could interfere with a lawyer’s independent
professional judgment. Hazard, G., Hodes, W., & Jarvis, P., The Law of Lawyering, §48.02 (4th ed. 2015).
We now join numerous other jurisdictions in questioning whether these prohibitions are the most
appropriate means for protecting the interests of consumers, and whether the rules should be liberalized
to account for new, alternative business structures.
The ABA Commission on the Future of Legal Services, in its April 8, 2016, Issues Paper Regarding
Alternative Business Structures (ABS), defined the term alternative business structures to include
“business models through which legal services are delivered in ways that are currently prohibited by
Model Rule 5.4.” 148
The Commission observed that “[a] variety of ABS structures exist in other jurisdictions, and they have
three principal features that differentiate them from traditional law firms”:
•

•

•

“First, ABS structures allow nonlawyers to hold ownership interests in law firms. The
percentage of the nonlawyer ownership interest may be restricted (as in Italy, which permits
only 33% ownership by nonlawyers) or unlimited (as in Australia).
Second, ABS structures permit investment by nonlawyers. Some jurisdictions permit passive
investment, while other jurisdictions permit nonlawyer owners only to the extent that they
are actively involved in the business.
Third, in some jurisdictions, an ABS can operate as a multidisciplinary practice (MDP),
which means that it can provide non-legal services in addition to legal services.” 149

148

The ABA Futures Commission’s Alternative Business Structures Issues Paper (April 8, 2016) is available in full at
http://www.americanbar.org/content/dam/aba/images/office_president/alternative_business_issues_paper.pdf.
149
Id.
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The Commission further reported that, as of April 2016, two jurisdictions in the United States (Washington
State and the District of Columbia), and many foreign jurisdictions (Australia, England, Wales, Scotland,
Italy, Spain, Denmark, Germany, Netherlands, Poland, Spain, Belgium, Quebec, British Columbia, Ontario,
and Singapore) permitted some form of ABS. 150
A powerful reason to consider loosening the restrictions of Rule 5.4 is that some of its purposes are
already served by other rules. The Bar’s former General Counsel has pointedly asked whether the
provisions of Rule 5.4 are “arguably redundant and unnecessary”:
“[L]awyers are already prohibited by RPC 5.5(a) from assisting someone in the unlawful
practice of law. In addition, RPC 1.6(c) provides a more general requirement that lawyers
‘make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to the representation of a client.’ In other
words, lawyers who work with nonlawyers have a duty to ensure that those nonlawyers
maintain the confidentiality of client information. Moreover, RPC 5.3 requires that lawyers
who have supervisory authority over nonlawyers to ‘make reasonable efforts to ensure
that the person’s conduct is compatible with the professional obligations of the
lawyer.’” 151
A. Paraprofessional Ownership
If the Board adopts our Committee’s recommendation to implement a paraprofessional licensing program,
then we recommend that such licensees be allowed to share legal fees with and participate in ownership
of law firms, with appropriate safeguards to protect lawyers’ independence of professional judgment.
This recommendation accords with what Washington has done. In 2015, Washington adopted Rule of
Professional Conduct 5.9, which allows “Limited Licensed Legal Technicians” to share fees with lawyers
and to form partnerships with lawyers under certain circumstances. That rule provides:
“RPC 5.9 BUSINESS STRUCTURES INVOLVING LLLT AND LAWYER OWNERSHIP
(a) Notwithstanding the provisions of Rule 5.4, a lawyer may:
(1) share fees with an LLLT who is in the same firm as the lawyer;
(2) form a partnership with an LLLT where the activities of the partnership consist of the
practice of law; or
(3) practice with or in the form of a professional corporation, association, or other business
structure authorized to practice law for a profit in which an LLLT owns an interest or serves as a
corporate director or officer or occupies a position of similar responsibility.
(b) A lawyer and an LLLT may practice in a jointly owned firm or other business structure
authorized by paragraph (a) of this rule only if:
(1) LLLTs do not direct or regulate any lawyer's professional judgment in rendering legal
services;

Id.
Helen Hierschbiel, The Wave of the Future? Alternative Law Practice Business Structures, THE OREGON STATE BAR
BULLETIN (November 2015) available at http://www.osbar.org/publications/bulletin/15nov/barcounsel.html.
150
151
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(2) LLLTs have no direct supervisory authority over any lawyer;
(3) LLLTs do not possess a majority ownership interest or exercise controlling managerial
authority in the firm; and
(4) lawyers with managerial authority in the firm expressly undertake responsibility for the
conduct of LLLT partners or owners to the same extent they are responsible for the conduct of
lawyers in the firm under Rule 5.1.”
In our view, this rule change strikes an appropriate balance between respecting the primary role and
responsibility of lawyers, while removing overly strict barriers to new service models that may lead to the
delivery of legal services at a lower cost to more consumers. If Oregon goes in the direction of licensing
paraprofessionals, we recommend adoption of a similar new rule that essentially exempts such licensees
from the prohibitions under Rule 5.4.
B. Ownership by Other Supporting Professionals
In addition to licensed paraprofessionals, it is worth considering whether other types of professionals who
aid lawyers should be able to participate in sharing fees and owning businesses with lawyers. Such
professionals may include legal-project managers, business executives, accountants, and people with
technological expertise. See, e.g., D.C. Rule of Professional Conduct 5.4(b).
Although the information we received relating to this issue was by and large anecdotal, it is undoubtedly
the case that some people with high-level skills may be unwilling to partner with lawyers on innovative
alternative legal-services delivery models because they are ineligible to own an equity stake in a law
firm. 152 This barrier may have a negative impact on innovation within the legal market, inhibiting the
creation of models that could better serve the needs of legal consumers. The issue merits further study
and should be referred to the Legal Ethics Committee.
C. ABS Pilot Program
One alternative legal-services provider suggested to our Committee that the Oregon Supreme Court
explore creating a “pilot program,” temporarily suspending the operation of Rule 5.4 to allow the
development of pilot-ABS entities. Although the idea is interesting, we are unaware of a clear path for
creating such a pilot program. There is no established process for the creation of temporary or interim
Oregon Rules of Professional Conduct.
D. Summary
We believe that allowing economic partnerships between lawyers and licensed paraprofessionals (if such a
program is established) is an important but relatively modest step toward liberalizing the rules to promote
innovation of new models for delivering legal services. Although we do not specifically recommend
further changes to allow alternative business structures at this time, we believe that this is the wave of the

152

Not all evidence of the impact and utility of ABSs is anecdotal. For instance, the Solicitors Regulation Authority of
the United Kingdom has been licensing Alternative Business Structures since 2007, and has published data on how
ABS licensees are providing increased access to lower-income-client groups and how the licensees are engaged in the
legal market. See e.g. Solicitors Regulation Authority, Research on alternative business structures (ABSs) (May 2014),
available at http://www.sra.org.uk/documents/sra/research/abs-quantitative-research-may-2014.pdf.
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future and that the Bar should continue to actively consider which provisions in Rule 5.4 are necessary for
consumer protection and which provisions otherwise may be worthy of amendment in some fashion.
RECOMMENDATION 2.4: Address Online Form Creation
2.4 The Bar should seek clarification whether providing access to web-based intelligent software that
allows consumers to create custom legal documents is not the practice of law, and should seek
opportunities to incorporate increased consumer protections.
The legal-services market is seeing significant growth in the availability of online form providers. Unlike
“standard” forms, these services may involve the creation of a customized document through “intelligent”
software that engages the customer in an interactive question-and-answer process.
The obvious question is whether such providers are engaged in the practice of law in Oregon. The Oregon
Supreme Court has generally drawn a distinction between selling standardized legal forms—which is not
considered the practice of law—and selecting particular forms for a customer—which is considered the
practice of law. In Oregon State Bar v. Gilchrist, 272 Or 552, 538 P2d 913 (1975), the state bar alleged that
several individuals had engaged in the practice of law through the advertising and sale of do-it-yourself
divorce kits. The Court held:
“We conclude that in the advertising and selling of their divorce kits the defendants are
not engaged in the practice of law and may not be enjoined from engaging in that practice
of their business. We conclude, however, that all personal contact between defendants
and their customers in the nature of consultation, explanation, recommendation or advice
or other assistance in selecting particular forms, and filling out any part of the forms, or
suggesting or advising how the forms should be used in resolving the particular customer's
marital problems does constitute the practice of law and must be and is strictly enjoined.”
Gilchrist, 272 Or at 563–564, 538 P2d at 919. Although Gilchrist was decided several decades before the
advent of “intelligent” form-creation software, these new providers, to the extent that they are engaging
consumers in an interactive information-gathering process, may implicate the court’s emphasis on
“recommendation” and “assistance in…filling out any part of the forms.” The question is unsettled.
Even so, we must recognize the utility of empowering self-navigators to craft forms themselves when they
lack the means or ability to hire legal counsel (or simply wish not to). Harnessing technology to enable
self-navigators to create forms that meet their specific needs undoubtedly supports the Bar’s goal of
increasing access to justice. The Oregon Judicial Department itself has recognized this, and is presently
developing a catalog of intelligent forms, called iForms, for self-represented litigants. 153
On the other hand, we believe that such forms may not be appropriate for all consumers, particularly
when complex legal issues are involved. We believe, in short, that the Bar should embrace the trend
toward intelligent form-creation software, balanced by appropriate consumer protections.

153

The Workgroup is of the opinion that the Oregon Judicial Department has the inherent authority to offer forms to
litigants appearing before Oregon courts and that, as a separate branch of government, the courts should not be
subject to any regulation of their ability to provide such forms.
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Accordingly, we recommend that the Bar take the position that the sale of customized legal forms by
providers of “intelligent” software is generally not the practice of law, and that the Bar also pursue several
specific consumer protections so that:
(1) The consumer is provided with a means to see the blank template or the final, completed
document before finalizing a purchase of that document.
(2) An Oregon licensed attorney has approved each aspect of any legal document offered to
Oregon consumers, including each and every potential part thereof that may appear in the
completed document, and the logical progression of the questions presented to the Oregon
consumer.
(3) The consumer has the ability to confirm that an Oregon attorney completed the review.
(4) The provider has confirmed that the consumer understands that the forms or templates are
not a substitute for the advice or services of an attorney before the consumer may complete the
form and prior to the purchase of the form.
(5) The provider discloses its legal name and physical location and address to the consumer.
(6) The provider does not disclaim any warranties or liability and does not limit the recovery of
damages or other remedies by the consumer.
(7) The provider does not require the consumer to agree to jurisdiction or venue in any state other
than Oregon for the resolution of disputes between the provider and the consumer.
(8) The provider has a consumer-satisfaction process.
(9) The provider does not require the consumer to engage in binding arbitration.
(10) The provider provides adequate protections for the consumer’s personally identifiable data.
(11) Any terms and conditions required by the provider are fully, clearly, and conspicuously
displayed to the consumer in simple and readily understood language.
Such protections could, presumably, be appropriately enforced through existing mechanisms, such as the
Oregon Unlawful Trade Practices Act, ORS 646.605 et seq.
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SELF-NAVIGATORS WORKGROUP REPORT & RECOMMENDATIONS
INTRODUCTION: DEFINING THE PROBLEM AND POTENTIAL SOLUTIONS
As addressed elsewhere in this Task Force report, the number of self-navigators (i.e., self-represented
litigants) in Oregon’s courts has grown and continues to grow. 154 Our Task Force proposes ways to
reduce that number. However, it is important to recognize that, even if we succeed in increasing access
to affordable legal services, some litigants will continue to be self-represented out of necessity or by
choice. Regardless of whether self-representation is desirable in and of itself, it is desirable that selfnavigators have access to resources that can make their journey through the court system as efficient
and painless (for themselves and others) as possible. Thus, the purposes of this workgroup were to
gather information about existing Oregon resources for self-navigators, how those resources could be
accessed, and to identify areas for improvement.
We reviewed current data and literature regarding self-navigation and gathered information about
how other states have addressed this issue. We also heard presentations by the Oregon Judicial
Department (OJD), the OSB Lawyer Referral Service (LRS), Legal Aid, the Washington County law library,
and two Oregon Circuit Court judges.
A framework for analysis began with several core questions: What resources are available for selfnavigators in Oregon? What gaps or barriers exist in the availability or accessibility of information?
How can we do better?
We tested the availability and accessibility of on-line resources from the standpoint of consumers in the
following areas: landlord tenant, family law, small claims, and collections. We studied past efforts in
Oregon and elsewhere that have discussed options for addressing needs, including the development
of courthouse Self-Help Centers. Some of the groups in Oregon and elsewhere studying or highlighting
the problems for self-navigators include the State Family Law Advisory Committee (SFLAC), the
Conference of Chief Justices’ Civil Justice Improvements Committee 155 and ideas from the September
2016 Oregon Access to Justice Forum. 156 In some cases, the recommendations of other groups may be
incorporated here, and efforts have been made to acknowledge these ongoing efforts.

154
Data on current statistics on self-representation in Oregon courts is included in the chart entitled Oregon
Circuit Court Cases with Representation (2016), supra at Paraprofessional Regulation Report &
Recommendations, Appendix B.
155 In 2016, the Conference of Chief Justices' Civil Justice Improvements Committee released a Civil Justice
Initiative (CJI) report with 13 recommendations intended to reduce cost and delay in civil litigation and improve
customer service to litigants, including self-navigators. Among other things, the CJI report details national trends
about the increasing number of cases with one or more self-represented litigants, and persistent issues that
arise for those litigants and the courts. Oregon is in the initial stages of a statewide effort to evaluate the CJI
report. We note that recommendations made in this report may similarly address concerns raised in the CJI
report, and ongoing statewide CJI efforts also may continue to address self-navigator issues in the Oregon
courts.
156
Materials for the Summit include information on family law, self -help centers, small claims and other
information on self-help and can be found on the Campaign for Equal Justice website: http://www.cejoregon.org/pdfFiles/ATJ%20Forum/2016-09-08%20ATJ%20Forum%20-%20ALL%20MATERIALS.pdf.
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RECOMMENDATION 3: IMPROVE RESOURCES FOR SELF-NAVIGATORS
We made six recommendations aimed at improving access to justice for self-navigators in
Oregon.
3.1
Coordinate and integrate key online resources utilized by self-navigators.
Establish a committee with representatives from the three stakeholder groups -- Oregon
Judicial Department (OJD), the bar, and Legal Aid -- to coordinate and collaborate on the
information available on their respective websites, including cross-links when appropriate.
3.2
Create self-help centers in every Oregon courthouse. The Oregon State Bar
and OJD should consider proposing or supporting the creation of Self-Help Centers to assist
self-navigators, including the use of dedicated and trained court staff and volunteers. The
goal should be Self-Help Centers in every court in Oregon.
3.3
Continue to make improvements to family law processes to facilitate
access by self-navigators. Implement the recommendations of the OJD’s State Family Law
Advisory Committee regarding family-law improvements to assist self-navigator. Seek to
improve training and ensure statewide consistency in training to family-court facilitators.
3.4
Continue to make improvements to small claims processes to facilitate
access by self-navigators. Implement the recommendations from the 2016 Access to
Justice Forum regarding small claims process. Support changes to provide better
courthouse signage, instruction, and education for consumers.
3.5
Promote availability of unbundled legal services for self-navigators.
Educate lawyers about the advantages of providing unbundled services, including the
existence of new trial court rules. Provide materials on unbundled services to Oregon
lawyers (OSB website, Bar Bulletin and through local, specialty bars and section), including
ethics opinions, sample representation and fee agreements, and reminders about blank
model forms that can be printed from OJD's website.
3.6
Develop and enhance resources available to self-navigators. While OSB,
OJD and legal aid have made strides in providing information that is useful for selfnavigators, we must continue to improve existing resources and develop new tools.
During our work, we attempted to identify existing entities that are well-positioned to implement
these recommendations. In some cases, it may be prudent to assign an on-going group—whether
within the Bar, the OJD, or elsewhere—that can meet periodically to review the implementation of
recommendations, if adopted.
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RECOMMENDATION 3.1: Coordinate and integrate key online resources utilized by self-navigators.
Oregon has three robust websites that provide legal information to self-navigators. They are the
Oregon Judicial Department’s website and corresponding court websites, 157 the Oregon State Bar’s
public website, 158 and Oregon legal aid organizations’ informational website, Oregon Law Help159.
These existing resources are heavily used by Oregonians. Oregon Law Help has almost 750,000 page
views a year; and the OJD homepage also has about 750,000 views each year, excluding access from
the courthouses. The Bar’s public site has more than one million page views a year. While these three
websites link to each other, in some cases, the information is outdated, and in others, the link creates a
dead end, without linking back to court forms or other key resources such as the Oregon Lawyer
Referral Service.
In recent years, OJD has launched interactive forms (“iForms”) on its website; this effort is ongoing. In
addition, OJD's "Self-Help" page, its Family Law Website, and individual court websites provide
information about court proceedings, contact information, and links to other external resources.
Beginning in June 2017, OJD is rolling out a staged overhaul of its own website and the individual court
websites, to make them more cohesive, user-friendly, and mobile-device friendly.
OJD also currently provides courthouse terminals to permit access to public case information, and most
courts also have an eFiling terminal for attorneys. New courthouse construction projects are looking
ahead to expanding the use of court terminals or kiosks for both lawyers and self-represented litigants,
but final planning is not yet confirmed. The availability of additional kiosks, in any court or statewide,
depends in large part on funding.
The Oregon State Bar’s website provides legal information on a variety of topics, as does Oregon Law
Help. The bar’s website (information available to the public tab) provides a wealth of information on
legal topics, but only lists three subject areas under the “Do It Yourself” Heading: restraining order
hearings, small claims court, and summary dissolution. The Bar is in the process of updating its website
as a part of a management system software upgrade.
The quantity and quality of online information is impressive, but more needs to be done to make this
information more accessible. Some states have created a single website that serves as a central
repository for legal self-help website information. We considered whether Oregon should similarly
consolidate its self-help resources onto one website. The idea of a primary website for self-navigators
has advantages, but we ultimately rejected this approach for the following reasons: 1) because it is
unlikely that any of the three current stakeholders would give up their sites, the creation of a fourth
self-help website might only duplicate effort and create confusion; 2) each stakeholder’s website has a
slightly different emphasis and has certain strengths directed at different audiences; and 3) moving to
one central website would likely be costly and these resources could be better spent elsewhere. (It
should be noted that both OJD and the OSB quickly made some changes to their websites in response
to this group’s work.) Rather than create a new website, we recommend the following specific steps
for improving and coordinating the online resources now available:
157 The Oregon Judicial Department’s primary website is available at
http://www.courts.oregon.gov/ojd/pages/index.aspx.
158 The Oregon State Bar’s public website is available at https://www.osbar.org/public/.
159 Oregon legal aid’s website is available at http://oregonlawhelp.org/.
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•

Establish a committee with representatives from the three stakeholder groups (OJD, OSB,
and Legal Aid), to coordinate and collaborate on the information available on their
respective websites, including cross-links when appropriate. 160 Their work should include:
o Providing updated information about new content or formatting on each group's
website, particularly where new cross-links can be created or stale cross-links
should be removed;
o Seeking the assistance of lawyers and public members who can assist with testing
access to self-navigation tools on various legal subject areas and make
recommendations to the stakeholders for improvement;
o Considering the expertise of each stakeholder (for example, Legal Aid is likely to
have the most thorough information available to tenants in landlord tenant
disputes);
o Creating higher visibility for these three primary websites;
o Providing opportunities on the websites for public input and feedback 161; and
o Encouraging the three primary websites to include clear links for finding legal
services.
RECOMMENDATION 3.2: Create self-help centers in every Oregon courthouse.

Self-help forms and access to the internet are a step in the right direction in increasing access to justice,
but more individualized help is needed. As explained in a California report,
“Although technology can increase the efficiency and reach of legal assistance and provide
innovative methods of providing legal information, it cannot substitute for the in-person
assistance of attorneys and other self-help center staff. Self-represented litigants need much
more than just written information or Web sites or computer kiosks.” 162
The need for individualized attention puts a strain on existing court staff. Oregon judges have
described the administrative challenges and ethical dilemmas that they face, including balancing
neutrality with ensuring that a litigant has a meaningful opportunity to be heard.
In response to the drain on court staff and barriers faced by self-represented litigants in the area of
family law, many states adopted family law facilitation programs. The Oregon Legislature created the
family-law facilitation program in 1997. Family-law facilitator program staff may provide “educational
materials, court forms, assistance in completing forms, information about court procedures,” and
referrals to other agencies and resources. ORS 3.428. Employees or others who provide services to
litigants through the program are not engaged in the practice of law. ORS 3.428(4). The program
operates under the supervision of the family-court department or the presiding judge.

160 At the least, the Work Group recommends that each of the stakeholder groups appoint a designated staff
person who can work with designated staff from the other groups to discuss and coordinate content and link
updates.
161 Because providing a comment section seems to signal that people should post the details of their legal
problem, the best approach may be to ask, “Is this page helpful”?
162 Judicial Council of California/Administrative Office of the Courts, Equal Access Fund—A Report to the
California Legislature (March 2005), available at http://www.courts.ca.gov/documents/Equal-Access-FundMarch-2005.pdf.
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The facilitators—who are not lawyers—provide in-person assistance to litigants in family-law cases,
such as reviewing forms, providing information about court processes, providing post-hearing support,
and providing community-resource reference information. They do not provide legal advice.
The programs differ, from minimal hours in some judicial districts to full support in others. All programs
provide assistance with routine family-law cases, and some also provide assistance with FAPA and
other restraining orders, as well as with probate and minor guardianships. By statute, the courtfacilitator programs are limited to family-law cases, ORS 3.428. There is currently a draft proposal to
expand the facilitator program beyond its current family-law scope.
It is helpful to understand why individuals self-represent and what their experiences are. A recent
study, entitled Cases without Counsel: Research on Experiences of Self-Representation in U.S. Family
Court, by the Institute of the Advancement of the American Legal System, studied why individuals selfrepresent and their experiences in doing so. 163 About three-fourths of the participants in the study,
which included participants in Multnomah County family-law cases, represented themselves because
they simply could not afford legal representation or because they had other financial priorities.
Another one-fourth, however, expressed a preference for self-representation, even if they had financial
resources for pay for a lawyer. “The underlying sentiments driving litigants’ preference to selfrepresent included the relationship between the parties, agreement between the parties, a desire to
retain control, and a do-it-yourself mentality,” at 18. The Cases without Counsel study went on to
address how disadvantages play out when individuals choose to represent themselves in family-law
cases, including a negative impact in the case and an already stressful process becoming even more
stressful. And, of the cases studied, about one half of the litigants had some assistance from a lawyer,
but most of those litigants were dissatisfied with the help they received.
In a companion publication, Cases Without Counsel: Our Recommendations after Listening to the
Litigants, the project made several additional recommendations to courts, bar associations, and legalservices providers about how to improve the experiences of self-navigators. 164 Many of these
recommendations are incorporated in this Workgroup Report.
To improve the experiences of self-navigators in other areas of law, many states and foreign countries
have developed self-help centers, providing assistance beyond family-law facilitation programs. The
California courts started their Self-Help Centers more than 10 years ago, and they now exist in every
California judicial district. California's Self-Help Centers should serve as a model in Oregon. 165
The California model essentially expanded that state's family-law facilitator program to also address
landlord-tenant issues, debt-collection issues, conservatorships, restraining orders, guardianships,
small claims, simple probate issues, and traffic citations. Not all grantees cover these areas. Courts are

163 Natalie Ann Knowlton et al., Institute of the Advancement of the American Legal System, Cases without
Counsel: Research on Experiences of Self-Representation in U.S. Family Court (May 2016), available at
http://iaals.du.edu/sites/default/files/documents/publications/cases_without_counsel_research_report.pdf.
164 Natalie Anne Knowlton, Institute of the Advancement of the American Legal System, Cases without Counsel:
Our Recommendations after Listening to the Litigants (May 2016), available at
http://iaals.du.edu/sites/default/files/documents/publications/cases_without_counsel_recommendations_repo
rt.pdf.
165 For an educational video about the creation and operation of California Self-Help Centers, see a video
created by the Judicial Council of California and the Public Welfare Foundation entitled “Learning about Legal
Self-Help,” available at http://www.publicwelfare.org/civil-legal-aid/.
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provided with basic technology and space to operate, including computer terminals and video playback equipment and appropriate signage.
When individuals arrive at the Self-Help Center, a triage clerk assesses the appropriateness of the
problem and typically refers the case to an attorney or paralegal, called an “expeditor.” That person
provides more substantive help. Self-Help Centers do not provide legal advice, but instead provide
information and education. They do not screen for conflicts, income eligibility, or legal status.
Assistance from Self-Help Center staff is provided in-person; by telephone; in workshops; in classes;
and via telephone hotlines, videoconferencing, e-mail, or other methods of communication. Staff must
be able to provide assistance and referrals.
We make recommendations below based on what we believe will be best practices, recognizing that
limitations on resources and scarcity of funding will undoubtedly affect what type of Self-Help Centers
ultimately may be created. We feel strongly that funding for Self-Help Centers should not compete
with, or nor interfere with funding for Oregon’s Legal Aid programs, which are grossly underfunded
and are currently under threat of losing federal funding (about 30% of funding).
Recommendations:
•

•

•
•
•

•

•

The Oregon State Bar should consider proposing or supporting legislation that, to the extent
needed, would permit the creation of Self-Help Centers to assist self-navigators, including
the use of dedicated and trained court staff and volunteers. The goal should be to have
Self-Help Centers in every court in Oregon. 166
Key areas for providing service should include family law, landlord-tenant, consumer issues
(specifically, debt collection), and small claims, with possible future expansion into other
areas, such as guardianships, conservatorships, and probate. Additionally, any practical
barriers to providing assistance on traffic-court matters should be removed.
Self-Help Centers should be available to help self-navigators regardless of income eligibility.
When possible, a lawyer should supervise Self-Help Center staff and volunteers. 167
All staff or volunteers providing assistance should complete training (a certification process)
in each subject area in which he or she will provide assistance to customers in Self-Help
Centers, and training should be standardized and made available via webinar.
Law students should be encouraged to volunteer or be employed as staff in Self-Help
Centers, but academic credit is not recommended for these programs, and law students
should be required to undergo the same training and certification as any other staff or
volunteer. 168
Self-Help Center staff and volunteers (including lawyers) would not provide legal advice.
Nonetheless, clear signage should reiterate that no attorney-client relationship is being
formed and that confidentiality and privilege do not apply. The current court-facilitator

166 Janice Morgan, Executive Director of Legal Aid Services of Oregon, and an advisor to the group abstained
from discussing or supporting any legislative proposals, as is required by her position and federal funding.
167 The workgroup recognized that this rule may need to provide for local flexibility, as lawyers may not be
available to supervise court-facilitators in rural areas.
168 The Workgroup acknowledged that law school accrediting authorities require close supervision by faculty
and that the mission of providing appropriate supervision for academic credit would be an expenditure of
additional resources.
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statute, ORS 3.428(4), states that “an employee or other person providing services to
litigants through a family-law facilitation program as provided in this section is not engaged
in the practice of law in this state for purposes of ORS 9.160.” It is anticipated that any
Oregon Self-Help Center legislation would contain similar wording.
•

Self-Help Center staff and volunteers would not appear in court on behalf of a party.

•

Self-Help Center staff and volunteers would make appropriate referrals to lawyers or other
legal professionals when the types of services that the Self-Help Center can provide are not
sufficient.

•

Self-Help Centers should be housed in convenient locations for the courts and customers,
and should be open during hours that are convenient for customers.

•

Self-Help Centers should be equipped with appropriate resources and technology—
including computer stations, video play-back equipment, access to conference rooms for
training, and written materials.

•

The courts and Self-Help Center staff and volunteers should work closely with the local bar,
legal aid programs, and other stakeholders who strive to provide access to justice to
Oregonians.

•

To the extent that lawyers act as volunteers in Self-Help Centers, special efforts should be
made to ensure that pro bono lawyers will not participate in the representation of either
party outside of the Self-Help Center. Avoiding the appearance of impropriety is important
to maintaining the integrity of the justice system. Oregon RPC 6.5, the rule of professional
conduct related to lawyer service for nonprofit and court-annexed limited legal services
programs, should be reviewed to determine its potential application to lawyers who
volunteer in Self-Help Centers, and whether amendments are appropriate.

•

Implement and/or review the 2007 recommendations by the SFLAC after further input and
evaluation by the SFLAC.

•

To the extent that full-service Self-Help Centers are not feasible at this time in Oregon, the
workgroup nonetheless recommends:
o

Expanding the scope of ORS 3.428 to include areas other than family law.

o

Launching a pilot program for further implementation and modification as
additional resources become available.

RECOMMENDATION 3.3:
Continue to make improvements to family law processes to facilitate access by self-navigators.
According to 2016 OJD data, approximately 80 percent of litigants in dissolution and custody cases are
self-represented. As previously noted in this report, the Oregon courts have long recognized that selfrepresented litigants in family-law cases face barriers and create a drain on court resources. The
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family-law facilitator program under ORS 3.428, was established to help address this problem. 169 All
but one of the Oregon judicial districts (i.e., Columbia County) currently have family law facilitation
programs in place, in conjunction with both the local court and the OJD’s family law Program. In
addition, the Oregon Judicial Department’s State Family Law Advisory Committee (SFLAC) makes
recommendations to improve the family-law process for self-represented litigants.
In Oregon, two recent changes are aimed at improving the experiences of self-represented family-law
litigants: (1) changes to UTC 8.110 regarding unbundled legal services and (2) the development of
informal domestic-relations trials.
A new Uniform Trial Court Rule, UTCR 8.110, which became effective in August 2016, sets out certain
notice and service requirements that apply if unbundled legal services are used in family-law cases.
These requirements will also soon apply to all civil cases. 170
More informal proceedings will soon become available to litigants in certain family-law cases. Selfnavigators with trials in domestic-relations cases will soon be able to choose whether to proceed with a
formal trial or to proceed with an "Informal Domestic Relations Trial" (IDRT) under a new Uniform Trial
Court rule that is scheduled to become effective on August 1, 2017 (UTCR 8.120). IDRTs permit
parties—whether represented by counsel or not—to present their sides of the case in a more informal
way. Cross- examination is not permitted, witnesses generally are not allowed to appear (except for
approved experts), the rules of evidence (but not the right to appeal) are waived, and only the judge is
permitted to ask questions. If both parties opt for an IDRT, then one will be held; otherwise, if one or
both parties opt for a traditional trial, then a traditional trial will be held. Deschutes County Circuit
Court has been piloting IDRTs successfully for several years, and the OJD anticipates that IDRTs will be
a useful option for parties in uncomplicated cases involving marital assets, as well as in certain other
cases.
The OJD's SFLAC is another group that makes recommendations to assist self-navigators. The SFLAC is
a statutory, legislatively created committee whose members are appointed by the Chief Justice. The
SFLAC's charge is to inform the OJD, the Chief Justice, and the State Court Administrator about reforms
that would benefit the management of family conflict in the judicial system. The SFLAC has a standing
Self-Represented Litigants Subcommittee that meets each month.
In 2007, the SFLAC issued a comprehensive report and made seven recommendations for
improvements. 171 Many of these recommendations have been implemented or partially implemented,
but others—such as the creation of a Self-Represented Litigants Task Force—have stalled due to lack of
funding. Some of the workgroup’s recommendations in this report are similar to earlier outstanding
recommendations from the SFLAC's 2007 report, and the 2007 report otherwise shows that issues for
self-navigators have persisted for many years in the courts.

169 See discussion of family-law facilitator programs supra in Recommendation 3.2.
170 The UTCR Committee has recommended, and the Chief Justice has approved, applying those same
requirements to all civil cases, effective August 2017 (to be enacted as a new UTCR 5.170).
171 See State Family Law Advisory Committee (SFLAC) of the Oregon Judicial Department, Self-representation in
Oregon’s Family Law Cases: Next Steps (September 2007), available at
https://www.americanbar.org/content/dam/aba/administrative/delivery_legal_services/downloads/final_repor
t_on_self_representation_090607.authcheckdam.pdf.
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At the request of one member of the Regulatory Committee, who also serves on the SFLAC, the
Workgroup reviewed materials describing Australian "Family Relationships Centres" (FRCs), which are
designed to attempt to serve families in crisis by offering an array of services at reasonable cost in a
consumer-friendly location. The model is “an early intervention strategy to help parents manage the
transition from parenting together to parenting apart in the aftermath of separation, and are intended
to lead to significant cultural change in the resolution of post-separation parenting disputes.” Patrick
Parkinson, The Idea of Family Relationship Centres In Australia, 51 Family Court Review 2 (April 2013),
195-213. The Australian model also includes an online mediation program. FRCs in Australia are
publicly funded but privately run facilities that offer mediation, legal services, financial services,
counseling, parent education, and the like in a single location. The SFLAC continues to review the
Australian model and the feasibility of implementing portions of that model in Oregon. The workgroup
concluded that this approach would likely require fundamental changes to family law in Oregon and
was beyond the scope and expertise of this Workgroup. The OJD’s SFLAC has voted to study this model
and may be making a related recommendation to the Chief Justice.
Many of the recommendations in this workgroup report apply to family law—increasing interactive
court forms, increasing information on websites, and increasing the number of lawyers to help with
unbundled legal services:
•
•

Support the recommendations of the SFLAC regarding family-law improvements
to assist self-navigators.
Improve training and ensure statewide consistency in training to familycourt facilitators, especially regarding the parameters of their work. 172

RECOMMENDATION 3.4:
Continue to make improvements to small claims processes to facilitate access by self-navigators.
More than 54,000 small-claims cases were filed in 2016 statewide, almost double the number of
family-law cases filed, and three times the number of landlord-tenant cases. Many of our
recommendations are based on the observation of one lawyer who sat in on small claims proceedings
in 14 Oregon counties, 173 as well as on recommendations by a panel presented at the September 2016
Oregon Access to Justice Forum on Self-Represented Parties in Small Claims and Consumer Law. 174
They are the following:
•

Information about fee waivers and deferrals should be more prominently displayed on all
websites, and judges and clerks should be trained on fee deferrals and waivers in small-

172 The workgroup noted that training in the existing family-law facilitator program could be improved. The
biggest concern discussed by the workgroup, and also supported by a review of court-facilitator programs, is
that facilitators are so concerned about the practice-of-law prohibition that they do not feel comfortable
providing assistance. See also, Cases without Counsel Study, page 27–28, supra at note 163 which found a similar
problem expressed by both litigants and court staff.
173 Janay Haas, It Can be a Jungle Out There: A Litigants View of Small Claims Court, OREGON STATE BAR BULLETIN
(June 2014), available at http://www.osbar.org/publications/bulletin/14augsep/smallclaims.html.
174 Hon. Steven A. Todd, Judge Pro Tem, Richard Slottee, and Bret Knewtson, “Self-Represented Parties in Small
Claims and Consumer Law,” Access to Justice Forum (2016), available at http://www.cejoregon.org/pdfFiles/ATJ%20Forum/2016-09-08%20ATJ%20Forum%20-%20ALL%20MATERIALS.pdf.

OSB Futures Task Force Regulatory Committee | Report and Recommendations - 53

596

•
•

•
•
•

•
•

claims cases and other cases. (Discussion is underway at the OJD about various statewide
issues relating to fee waivers and deferrals).
Improve courthouse signage about the location of small claims hearings and the location of
the clerk’s office.
Provide instructions so that small-claims litigants understand that their case is not the only
one scheduled for a certain time, so they should plan to arrive on time and then wait their
turn and plan their day accordingly. 175
Information available to self-navigators should make clear that, in limited cases, lawyers
may appear in small-claims court.
Explore whether the limits on small claims should be increased.
Consider whether claimants should be able to be represented by trained and certified
nonlawyers or lawyers in cases in which the opposing party, typically a corporation, is
represented by either a lawyer or a trained representative.
Update county-court websites to link to interactive forms. 176
Consider recommendations proposed by a panel at the September 2016 Oregon
Access to Justice Forum that deal with small-claims and consumer cases. 177 In
particular, the workgroup recommends supporting the following recommendations:
▪ Require that an affidavit or declaration be attached to the complaint
showing proof of assignment, debits and credits, date and form of last
communication with defendant in an attempt to resolve the claim, and
statement about exemptions from judgment.
▪ Extend the 14-calendar-day period to respond to the complaint to a longer
time.
▪ Include in service documents a clear and conspicuous notice that the
defendant can request additional time to respond by sending a letter to the
court.
▪ Set up mediation before the time that the defendant must respond to the
complaint.
▪ Establish a small-claims court monthly explanation program, like that of
the Oregon State Bar’s Debtor Creditor Section Pro Bono Bankruptcy
Clinic. Utilize the services of pro bono volunteer attorneys and law
students to provide explanation and advice.

RECOMMENDATION 3.5: Promote availability of unbundled legal services for self-navigators.
Low-income Oregonians may qualify to receive free legal assistance from Legal Aid. In fact, about 84%
of the time, Legal Aid lawyers are able to help clients resolve their issues with just brief advice and
175 OJD is currently working on a change to its instructions, as a response to this preliminary recommendation.
176 OJD is the process of updating all county-court webpages and will be using a standard page template to link
to forms and other information.
177 In particular, the workgroup recommends reviewing the recommendations contained in the presentation on
Self-Represented Parties in Small Claims and Consumer Law, which are available in the materials at 344–361,
available at http://www.cej-oregon.org/pdfFiles/ATJ%20Forum/2016-09-08%20ATJ%20Forum%20%20ALL%20MATERIALS.pdf.
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service—most of the time helping clients resolve their issues without having resort to the courtroom or
litigation. As explained by Janice Morgan, Executive Director of Legal Aid Services of Oregon, such an
outcome is not necessarily by design, but, in many cases, is simply a result of the lack of resources to
provide all services that may be needed. In fact, Oregon’s Legal Aid programs can meet only about
15% of the legal needs of the poor in civil matters, and therefore must limit its work to the highest
priority areas (typically food, shelter, income maintenance, and safety from domestic violence), and
also must often limit the level of service that it provides. Legal Aid does try to supplement its services
through pro bono assistance and self-help materials, including self-help classes. In addition to legal
aid, there are other Oregon organizations that provide representation to low- or middle-income
individuals in discrete areas of representation (immigration law, family law, and employment law) for
free or for a reduced fee, but the needs of this population are not being met.
The OSB’s Lawyer Referral Service (LRS) has panels of lawyers available to provide assistance to selfnavigators, although those services may not be clearly identified as such from a consumer standpoint,
are not prominent on the LRS’s website that is visible to consumers, and are not prominent in the
enrollment application for lawyers. Consumers may be frustrated by the lack of information about
lawyer assistance, including a lack of transparency about the fees.
The LRS’s Modest Means Program is very popular with Oregonians (it receives approximately 30,000
calls per year), but, due to limitations on the number of lawyers willing to take reduced-fee cases and
the strict eligibility requirements for the program, only 3,000 clients are placed each year. There
appear to be some barriers, both financial and otherwise, to significantly expanding the Modest Means
Program. Third-party vendors (like AVVO and Legal Zoom) may be working to fill some of these needs;
although they advertise legal services to self-navigators, those referrals are made only to lawyers who
have joined those networks.
Unbundled legal services—that is, the provision of agreed-on, discrete legal services to a client by a
lawyer—is another resource available to self-navigators who otherwise would proceed without
counsel. In the past, the provision of unbundled legal services was viewed unfavorably; although it is
unlikely that that perception continues today, it does not appear that lawyers market these types of
services. For individuals who do not qualify by either income or priority area, little information is
available about the numbers of lawyers in the private bar who currently provide unbundled services to
self-navigators, and there are few lawyers who advertise services in this way. Oregon has taken steps
within the last year to clarify that unbundled legal services are permitted. A new Uniform Trial Court
Rule, UTCR 8.110, which became effective in August 2016, sets out certain notice and service
requirements that apply if unbundled legal services are used in family-law cases, and the UTCR
Committee has recommended, and the Chief Justice has approved, applying those same requirements
to all civil cases, effective August 2017 (new UTCR 5.170). The new UTCRs may prompt an increased
use of unbundled legal services and in advertising that type of representation to potential clients.
The following recommendations are intended to encourage Oregon lawyers in private practice to assist
self-navigators:
•
•

Educate lawyers about the advantages of providing unbundled services, including the
existence of new trial-court rules.
Provide materials on unbundled services to Oregon lawyers (on the OSB’s website; in the
Bar Bulletin; and through local, specialty bars and sections), including ethics opinions,
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•

sample representation and fee agreements, and reminders about blank model forms that
can be printed from the OJD's website.
Develop sample business plans for new lawyers, including information about how to
incorporate unbundled services. Disseminate this information with other messages and
materials to new lawyers.

•

Offer a CLE program to private lawyers about how to market unbundled legal services to
self-navigators. Such a CLE program also might be of interest to the New Lawyers Division.

•

Support the efforts of the OSB Public Service Advisory Committee (PSAC) to expand the
Modest Means Program and subject areas for unbundled services through the LRS, and
make these services more prominent and visible to both consumers and lawyers.

•

Encourage the PSAC to explore methods to increase the visibility of limited-scope
representation to self-navigators on the LRS, the OSB’s website, and through other bar
outreach efforts.
Continue efforts to recruit more lawyers to help self-navigators through the LRS,
especially in areas that are underserved. This includes recruiting lawyers for the Modest
Means Program, particularly in those geographic areas that are underserved.
Consider expansion of the Modest Means Program.

•

•

The availability of limited legal assistance from licensed paralegals also would benefit self-navigators.
The Paraprofessional Regulation Workgroup of the OSB’s Futures Task Force’s Regulatory
Committee has made a separate recommendation on that topic.
RECOMMENDATION 3.6: Continue to develop and enhance resources available to self-navigators.
While OSB, OJD and legal aid have made huge strides in publishing information that is useful to selfnavigators, we must continue to develop and enhance available resources.
•

Continue developing interactive forms and materials on the OJD’s website. 178

•
•

Seek feedback from self-navigators on whether online materials are helpful. 179
Continue the efforts of OSB staff to expand the information on the OSB’s public website to
include more topics under “Do It Yourself,” even if this is just a cross-reference to Oregon
Law Help or other resources.
Continue the efforts of OSB staff to expand and update the OSB’s web pages to include
links to other sources (e.g., small-claims information is outdated and does not mention
or link to the OJD's interactive forms).

•

178 To date, the OJD offers interactive form packets for small claims, residential Forcible Entry and Detainer
(FED) evictions, satisfaction of money awards, applying for or renewing a Family Abuse Prevention Act (FAPA)
restraining order, dissolution, separation, unmarried parents, and parenting plans. The OJD's next iForms release
will include an updated FAPA packet, followed by family-law modifications and temporary orders. Other forms
are in the process of being evaluated for interactive form development, including some nonfamily-law forms.
179 Because providing a comment section may encourage consumers to share the details of their legal problem,
the best approach may be to include a one-question survey, merely asking “Is this page helpful?” as many
websites do.
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•
•

•
•
•
•
•
•
•

•
•

Continue ongoing efforts to redesign local courts’ web pages.
Educate lawyers about the resources that are available for self-navigators. This could
include regularly targeting bulleted and website information to new lawyers through the
OSB's swearing-in packets or the OSB’s New Lawyer Mentoring Program materials.
Train lawyers on how to interact with self-represented individuals (the Multnomah County
Bar Association recently presented a CLE program on this topic).
Expand the visibility of help to self-navigators through the OSB’s Lawyer Referral Service.
Support the efforts of legal aid in making printed materials available in libraries, as well as
through community partners and social-service agencies.
Consider placing kiosks that can link to courthouses in rural areas where travel to the
county courthouse poses a barrier to the access of justice. 180
Expand the number of self-help classes available on various legal topics, either through
court programs, legal aid, or other stakeholders.
Provide a gap analysis to see what forms and resources should be developed.
Catalog existing short do-it-yourself videos for self-navigators. Some are available
through the various stakeholders’ websites. Ask the OSB to evaluate whether
members could volunteer to create additional videos where gaps exist.
Consider developing visual materials and new technologies, such as online interactive
tools about how to prepare for a court proceeding. 181
Review materials to confirm that they are easy to understand and aimed at an
appropriate grade level in terms of reading ability (ideally at no higher than an 8th
grade reading level).

180 Kiosks are used by some states as a way to connect individuals in rural areas to the court where travel
distance to the courthouse is difficult. Arizona is one such example. See Alicia Davis, et al., 2014-2018 Mohave
County Courts, Arizona Strategic Plan, available at http://www.mohavecourts.com/whatsnew/StrategicPlan.pdf.
181 Examples of effective visual materials can be found in Cases without Counsel, supra, at note 163.
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Futures Task Force
Innovations Committee
Report and Recommendations
Introduction
The Innovations Committee took an innovative approach to its work, leading by embracing the
discomfort of trying something new. As directed in its charge, the committee began by identifying and
cataloguing the resources that currently exist for new lawyers and underserved low- and moderateincome Oregonians. Those resources have been summarized in Appendix A to this report.
Next the committee brainstormed a number of areas to address and voted on which areas to
devote time and resources. Subcommittees emerged through self-forming teams, and those teams dove
into the research and findings evident in each subsection of this report.
Throughout the process, the team operated using project management tools that, at least so far,
are more common to the business world than to the legal world. First, from an accessibility standpoint,
the team adopted teachings from Federal agency 18F regarding engaging remote teams. Although the
majority of the team members were in the greater Portland area, we use a “remote-first” approach to
discussions so that those from more diverse geographic regions did not have their experience diminished
(relative to the rest of the team) due to their geography. This meant that nearly all meetings were
conducted exclusively telephonically, with screen sharing over the internet as needed for demonstrations
and communication.
The report itself was built in Sprints, a tool that comes from the Agile project management
methodology known as Scrum. This method placed an early emphasis on “minimum viable product” for
each report section, with subsections developing iteratively over the course of subsequent sprint periods.
We also conducted periodic retrospectives (another Scrum technique) to ensure that team members were
feeling comfortable with the methodology. To manage the sprints, we used the technology tool Trello,
and the cards for each report subsection (including items considered but not acted upon) can be found at
https://trello.com/b/X7N86Kki.

RECOMMENDATION NO. 4:
Embrace Data-Driven Decision Making
In modern business—both in public and private enterprise, and in fields from healthcare to law
enforcement to education—data-driven analysis is being used to drive substantial and measurable
improvements in the delivery of products and services. According to a recent Forbes magazine article, 1
“the McKinsey Global Institute indicate that data driven organizations are 23 times more likely to acquire
customers, six times as likely to retain those customers, and 19 times as likely to be profitable as a result.” 2
1

http://www.forbes.com/sites/adigaskell/2016/10/28/becoming-a-data-driven-organization
https://www.mckinseyonmarketingandsales.com/sites/default/files/pdf/Datamatics.pdf. Note that the reported
numbers show exponential improvement from organizations with a data-driven focus; those businesses aren’t a
mere 23% more likely to acquire customers, they are 2300% better at it than their non-data-oriented counterparts.

2
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While customer acquisition and retention isn’t necessarily the primary focus of the Oregon State Bar
(OSB), the improvement in results from data-driven approaches can be imputed more broadly.
And the sales analogy may actually be better than it first appears. To some extent, the Access to
Justice and Access to Legal Services gaps can be thought of as a failure to attract “customers” (clients) to
the products and services being offered by the members of the Bar (lawyers). This could be because those
customers don’t see our products and services as adequate to their needs, because they don’t perceive
those services as offering good value for the price point, because the cost of available offerings is out of
their fiscal reach, or any number of other reasons. Without data to guide us, however, we are only
guessing at answers.
In order to identify new initiatives that may assist lawyers and Oregonians with unmet legal needs,
the working group examined the state of available data, select prior analysis and analysis from other
jurisdictions, and tools and methodologies used by businesses and other professions. As a result of this
analysis, we offer the following recommendations:
RECOMMENDATION 4.1: The OSB should adopt an official policy embracing Data-Driven
Decision Making. As the Bar looks to invest time and resources in various initiatives, including the
recommendations of this Task Force, it is important that Bar leadership and the Board of Governors (BOG)
emphasize the importance of using data to give context to—and measure the effectiveness of—those
initiatives. Specifically, we recommend grounding each and every Bar initiative in the Bar’s Mission,
Values, and Functions, 3 and establishing what the business world refers to as SMART goals 4 around them.
Additionally, to the extent that it is not already consistently doing so, we recommend that the Bar
establish a Data-Driven Decision Making (DDDM) framework for defining all new (and, where
feasible, ongoing) initiatives with the following elements:
○

A concise statement of how the initiative furthers the Mission of the Bar, under which
Function(s) of the Bar is the initiative being enacted, and which Values of the Bar the
initiative is meant to support.

○

For each supported Value identified, a statement describing the specific ways in which
the initiative will help the Bar further that value.

○

For each goal of the initiative, a statement of the current-state situation with respect
to that goal, including data sources and other evidence that support the need for the
initiative. Where specific data sources are unavailable or unworkable, 5 the statement
should acknowledge the extent to which supporting evidence is anecdotal or
circumstantial in nature.

○

For each goal of the initiative, a further statement indicating the things that will be
measured (whether by existing or new data sets)—and the cadence for measurement
—to gauge whether that goal is being achieved.

3

Available at https://www.osbar.org/_docs/resources/OSBMissionStatement.pdf
Originally articulated by Doran, G. T. “There’s a S.M.A.R.T. way to write management’s goals and objectives.”
Management Review. AMA FORUM. 70 (11): 35–36 (1981). The elements of the SMART acronym can vary by
organization, but we take them to mean Specific, Measurable, Actionable, Realistic, and Time-bound.
5
If, for example, accessing or analyzing the data would be prohibitively expensive.
4
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○

A plan for conducting periodic check-ins on progress towards the initiative’s goals,
including but not limited to a formal after-action review 6 to capture lessons learned
and opportunities for improvement.

Finally, we recommend that the Board of Governors review the charters of each of the Bar’s
committees and task forces to ensure that each group is responsible for and accountable to a
measurable standard in pursuing its objectives. Each set of standards, respective to each
committee, should be articulated in the context of the Bar’s Mission, Values, and Functions, and
should provide for an existing or proposed data source for measuring progress towards the
committees’ goals. Further, each committee should report on its progress towards its specific
goals as part of its annual report to the Board of Governors. 7
RECOMMENDATION 4.2: The OSB should adopt a formal set of Key Performance Indicators to
monitor the state of its Values. Without measurement, the Bar’s values risk languishing as nice-to-express
sentiments instead of concrete commitments. In determining the effectiveness of delivery of legal services
to and meeting the legal needs of Oregonians, there are many resources currently available but they are
often disaggregated and/or difficult to assess. The courts and legal aid collect information, as do the Bar’s
lawyer referral services and the Professional Liability Fund (PLF).
By adopting a set of Key Performance Indicators (KPIs) that reflect the health of each of its Values
over time, the Bar will be more responsive to the needs of Oregonians, and more agile in
responding to those needs. Wherever feasible, the Bar should take care to identify and monitor
leading (or predictive) as well as lagging indicators with respect to each of its Values. The Board
of Governors should consider commissioning a special committee of the BOG to work with Bar
leadership in establishing an initial set of KPIs and determining a timeframe for periodically
evaluating them.
RECOMMENDATION 4.3: The OSB and the Oregon Judiciary should adopt an Open-Data Policy.
Data acquisition is not a project but a principle. When considering the effectiveness of programs—
whether existing or newly adopted—measurement depends upon the availability of adequate data. In
addition to directed data collection or data analysis, ongoing data creation and acquisition should be a
principle, done according to existing standards for data collection, and used as a tool empowering datadriven decisions.
At the same time, some of the most promising examples the working group identified of leveragemultipliers involved “civic hacking” events. These events are made possible through “open
government” initiatives where data created or collected by civic entities is easily accessible, freely
available, and formatted using a common and open paradigm.
We recommend that the Bar, and also, ideally, the Judiciary, adopt a formal Open-Data Policy.
While we do not go so far as to recommend specific language for this policy, we note that models

6

Sometimes also referred to as a lessons learned session, a debrief, a postmortem, a postpartum, or a
retrospective (among other terms).
7
https://www.osbar.org/_docs/leadership/committees/CommitteeAnnualReport.pdf
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are available through the State of Oregon, 8 the City of Portland, 9 the U.S. Federal Government, 10
and civic organizations like the Civic Commons project 11 and the Sunlight Foundation. 12 We
recommend that the BOG convene a working group to propose a specific policy for the Bar, with
an implementation target of January 2018.
RECOMMENDATION 4.4: The OSB should have a dedicated resource responsible for data
collection, design, and dissemination. Many successful businesses now have a chief data officer or chief
information officer in addition to, or sometimes as an expansion of, the role of chief technical officer. As
the availability of data increases and its potential uses proliferate, and in order to enable the other
recommendations of this subcommittee, we believe a dedicated resource will be necessary. Though we
offer no opinion whether such a role would rise to a “c-level” manager, we do believe that any such
resource will need to have sufficient power to influence and enforce data-related mandates and general
data principles as adopted by the Board of Governors.

RECOMMENDATION NO. 5:
Expand the Lawyer Referral Service and Modest Means Programs
One of the OSB’s five strategic goals is to foster public understanding of and access to legal
information, legal services, and the justice system. In service of this goal, the OSB has a Referral and
Information Services Department (RIS), which offers several programs that help both the public and
Oregon lawyers.
Primary among these programs is the Lawyer Referral Service (LRS), which has quietly become
one of the Bar’s great successes of the past several years. Since the LRS changed to a percentage-based
fee model in 2012, Oregon lawyers who utilize the program have earned over $22M in fees and, in 2016,
returned $815,000 in revenues to the OSB. The program is now one of the top five largest referral services
in the U.S., each year handling roughly 80,000 contacts from Oregonians in need of legal help and making
nearly 50,000 referrals to the program’s independent lawyers.
The Modest Means Program (MMP) is a reduced-fee program assisting low- to moderate-income
clients in the areas of family law, landlord-tenant disputes, foreclosure, and criminal defense. Problem
Solvers is a pro bono program offering legal advice to youth ages 13-17. Lawyer-to-Lawyer connects
Oregon lawyers working in unfamiliar practice areas with experienced lawyers willing to offer informal
advice at no charge. The Military Assistance Panel (MAP) connects military personnel and their families in
Oregon with pro bono legal assistance.
The RIS already has significant infrastructure in place. The programs utilize a robust technology
system for handling and routing incoming requests (calls and emails), have a skilled team of 10 individuals
who provide legal information and lawyer referrals to Oregonians in need of legal services, and a large
repository of legal information and resources on the Bar’s public website 13 that performs well from a
8

https://data.oregon.gov/tps://data.oregon.gov/https://data.oregon.gov
http://www.portlandonline.com/shared/cfm/image.cfm?id=275696; https://www.portlandoregon.gov/28130
10
https://project-open-data.cio.gov
11
http://wiki.civiccommons.org
12
https://sunlightfoundation.com/opendataguidelines
13
http://www.osbar.org/public/legalinfo.html
9

OSB Futures Task Force Innovations Committee | Report and Recommendations - 63

606

Search Engine Optimization (SEO) standpoint. 14 Even with these successes, however, we believe that the
RIS programs, especially the LRS, are substantially underutilized.
For one, although the information set on the website is vast, its design and usability is not
consistent with modern standards and expectations. Although the program has plans to improve many
areas of the site, information technology resources at the OSB are limited and currently stretched thin
because of the bar’s focus on implementing new (and much-needed) association management software.
What’s more, although the program generates significant positive cash flow for the Bar, the majority
of its revenues—nearly $315,000 per year—are redirected to subsidize other Bar programs. While we
recognize the importance of this income source in holding down license fees and supporting various Bar
initiatives, we believe that the needs of Oregonians would be better served by reinvesting a larger
percentage of LRS revenues back into RIS programs designed to further close the Access to Justice gap.
To that end, and in furtherance of the committee’s charge, the committee makes the following
recommendations:
RECOMMENDATION 5.1: The OSB should set a goal of increasing the number of inquiries to the
LRS and MMS—and, by extension, the corresponding number of referrals to Oregon lawyers—by 11%
per year for the next 4 years, and should adequately fund the RIS to achieve this goal. While we do not
offer an opinion on the specific amount of money that would be necessary to reinvest in the programs in
order to meet this 11% per annum growth target, we recommend that the BOG request a proposal from
the program’s managers taking into account:
a. An appropriate amount with which to increase the marketing and brand awareness of the
LRS and MMS to Oregonians in need of legal help through appropriate and cost-effective
channels;
b. An appropriate amount for improving the usability and design of program materials,
including its websites. This amount should include, if necessary, the hiring of outside
resources to expedite such efforts in order to meet the growth target;
c. An appropriate amount for human resources, including staff compensation, expansion,
training, benefits, and other expenditures necessary to ensure that the teams can
adequately support the increased target volume;
d. An appropriate amount for marketing-to and recruiting-of additional lawyers to provide
services through the LRS and MMS; and
e. Any other amounts deemed necessary to meet the growth target.
If successful, this 11% per annum increase 15 would result in the program handling at least 120,000
inquiries by 2021 (a 50% improvement over current figures). Corresponding revenues generated
by the program should grow to over $1.2M in the same time frame. Of course specific return on
investment for these efforts will depend on the costs of expanding the system; however, given
the revenue-positive nature of the LRS program and the demonstrated need exemplified by
14

The OSB has a multi-purpose site and had 2.67 million unique visitors last year, and the public-pages of the site
were viewed 1.4 million times.
15
N.B. The LRS had an 11% increase in referrals volume from 2014 to 2015 on a 3.5% increase in call volume.
Referrals increased just 2.8% on a call volume increase of 1.7% from 2015–16.
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Access to Justice gap data, we anticipate that these efforts will have a net positive impact on the
Bar’s finances.
RECOMMENDATION 5.2: Explore and develop a blueprint for a “Nonfamily Law Facilitation
Office,” which can become a certified OSB pro bono program housed within the circuit courts of Oregon.
a. Provide live web streaming instructional clinics by and through participating lawyers in
different areas of the law that can be viewed in the Facilitation office and by others in
remote rural areas over the internet.

RECOMMENDATION NO. 6:
Enhance Practice Management Resources
Oregon State Bar membership records show that approximately ____ of lawyers in Oregon are
solo practitioners. Those who do so without legal support or assistance face significant challenges.
The OSB Professional Liability Fund has a robust on-line library of publications, forms, checklists,
sample letters and other practice aids, all available at no additional cost to Oregon lawyers. In addition,
the PLF employs four practice management advisors who are available to conduct group trainings, as well
as provide one-on-one confidential assistance with office systems and management. In addition, the OSB
Solo and Small Firm Section conducts an annual two-day continuing legal education program that focuses
primarily on law practice management improvement.
These resources are invaluable to Oregon’s solo practitioners. In order to help lawyers adapt to
the changes in the practice of law, it is our recommendation that these resources be enhanced as
follows:
RECOMMENDATION 6.1: The OSB should develop a comprehensive training curriculum to
encourage and enable Oregon lawyers to adopt modern law-practice management methods, including
(but not limited to) automation, outsourcing, and project management.
Lawyers who practice without legal-support staff have to wear multiple hats. They are their own
office manager, project manager, bookkeeper, administrative assistant, receptionist, and paralegal.
These lawyers end up performing many tasks that are mundane, repetitive and time-consuming.
Automation, outsourcing, and project management can help attorneys successfully practice law,
particularly with the aid of technology.
Specifically, we recommend that the OSB CLE Seminars Department—in cooperation with the
PLF, Bar Sections, Specialty Bars, or whomever else they deem appropriate—be tasked with
developing a comprehensive Modern Practice Management training curriculum for Oregon lawyers
comprised of no less than two hours of education in each of the following areas:
a) Automation
Automation is using technology to reduce the amount of time and effort it manually takes to
perform a task. Many tasks that lawyers perform can be done more quickly and accurately with the use
of software, add-ons or existing computer programs. Even the use of checklists, procedures, and rules can
streamline time-consuming projects.
Automation helps lawyers:
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●

Increase efficiency. Attorneys perform many tasks that are not billable. These tasks involve
performing the same steps or processes repeatedly. By automating certain tasks and processes,
attorneys will free up their time to do billable work.

●

Stay competitive. The high costs of traditional legal services are prohibitive to many clients. Online
legal service providers like LegalZoom appeal to clients because they offer an affordable fee
structure and an alternative way to deliver legal services. To be competitive, lawyers need to
reduce their rates while increasing the value of the services they provide. Automation allows the
lawyer to reduce overheads and expenses, which will make reduced prices more attainable. Costs
will logically go down when lawyers don’t need to spend a lot of time doing work that can be
automated.

●

Provide better client services. When lawyers streamline their tasks and processes through
automation, they can focus their time and efforts on what they do best: providing personalized
legal advice to clients. Spending time to connect with clients and understand their legal issues will
result in better client services.

Automation assists lawyers with those tasks they perform repeatedly. For example, of all the tasks
that lawyers have to do, writing is a task that lawyers perform the most. Writing can be automated in
many ways, including by the use of:
●

Document automation software like TheFormTool, Pathagoras or HotDocs to create new
documents based on information that lawyers entered only once.

●

Text automation to create abbreviations for commonly used words, phrases or boilerplate
languages to simplify the writing process. Examples of text automation software include Breevy,
PhraseExpress or TextExpander (for Mac).

●

Speech recognition software like Dragon NaturallySpeaking to automatically transcribe recorded
speech into text to create memos, emails, letters, and take notes. Microsoft and Apple have builtin speech recognition software in their computers, tablets, and smartphones. This allows lawyers
to compose text messages or emails with their voice instead of typing.

Further, larger tasks that involve multiple steps like client intake, tracking time and billing, can be
streamlined using a practice management software.
b) Legal Outsourcing
Legal outsourcing is the use of legal support services from a third party outside of the law firm.
The rise of new technologies, combined with the client’s expectations for lawyers to provide quality
services faster and cost efficiently, has forced lawyers to consider outsourcing legal work to other lawyers
and nonlawyers. Outsourcing of legal work can come in a variety of ways: 1) Hiring companies to perform
managerial tasks, such as bookkeeping and billing; 2) Hiring companies to do small project such as printing,
copying, scanning records; 3) Hiring contract attorneys outside of the firm; 4) Hiring Legal Process
Outsourcing (LPO) companies, including some that are offshore.
●

Legal outsourcing helps lawyers:
Level the Playing Field. Helps level the playing field by putting together a team of lawyers and
nonlawyers with different skill sets on a per-project basis without incurring the overhead. Once
the project ends, the small firm disbands the team and incurs no additional labor costs.
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●

Promote Growth. Allows the attorneys to gain time to grow the practice and manage higher case
load. Often, small firms and especially solo practitioners are constantly overwhelmed by the
demands of handling substantive, administrative and business aspects of their practices. By
outsourcing, the attorney may make time to engage in activities that will help the practice grow
and make it sustainable.

●

Improve Profitability - Can improve return on investment, eliminate worries about absenteeism
and productivity, reduce training and administrative burdens, and shift responsibility for
employment taxes, insurance premiums and the like to outside providers.

●

Improve Efficiency. Helps meet client’s expectation for faster, cheaper and more effective
representation. Outsourcing work that another person or company can do more efficiently and
effectively than the firm’s personnel offers a way to reduce costs and increase value to the clients.
The firm may not necessarily charge the out-of-pocket cost but could charge the rate agreed upon
with the client in the retainer agreement. This arrangement potentially creates a win-win situation
since the attorney may profit from the outsourced work while the client may be benefiting from
better services at a lower cost. The attorney will be paying less than the cost of employing an
associate.

●

Provide Mentoring Opportunities - Helps solo practitioners or new attorneys do work for
experienced attorneys, who will oversee the new attorneys’ work.

●
●
●
●
●
●
●
●
●
●
●
●
●
●
●
●

Some of the work that law firms and lawyers do that can benefit from outsourcing include:
Mailroom and copy
Reception and hospitality
Document processing
Records management
Collection process
IT
Marketing including web development
Business intelligence and research
Billing process
Human Resources
Data security
Secretarial Services
Finance, accounting and data entry
Legal research
Draft of pleadings
Document review

There is a growing trend in the legal market to outsource legal work, and this trend is expected to
continue to grow at a fast pace. Encouraging and educating lawyers on legal outsourcing will help lawyers
remain competitive in the evolving legal market.
c) Project Management
Along with automation and outsourcing, project management can help lawyers provide legal
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services in a productive and cost-effective manner. Project management is a way to plan, organize, and
manage multiple tasks to achieve a specific outcome. Whether lawyers are solos or partners or associates
in a firm, they all contend with competing demands and deadlines. Knowing how to manage small tasks
or big projects is essential to delivering services within the timing and budgetary constraints imposed by
clients and others. Project management provides a structure in which to perform legal work.
The work that lawyers perform is considered a “project” that has a finite beginning and end.
Project management involves planning, executing, monitoring and controlling the various components of
the project. It allows lawyers to break a project down into tasks and subtasks that can be assigned and
tracked. Technology is critical to project management. Instead of emailing status reports and documents
back and forth, a project management software can serve as a platform for all communication and
collaboration. Applications like Asana, Basecamp, Mavenlink, Trello, SmartSheet, and Podio, can be used
to share information and to create checklists, flowcharts, timelines, or dashboards that show the
individual steps to be done, who is doing them, and their status.
When lawyers streamline their practice by properly managing projects with an effective system,
they do not waste time deciding on the next step or otherwise reinventing the wheel. The result is greater
efficiency and predictability in handling projects from start to finish. Lawyers also benefit from improved
workflow that will help them deliver legal services in a consistent manner. Using project management
software to collaborate with others and to track the progress of a project increases efficiency by keeping
everyone on the same page. The improved teamwork and communication lead to enhanced relationship
and trust on all sides. Another benefit of project management is the reduced costs for clients when
projects are effectively planned out and implemented.
●

Areas that can benefit from project management include:
Litigation. Matters in litigation typically go through multiple phases that are ripe for project
management intervention. Project management tools can be used to manage the lifecycle of a
case so lawyers can better control each phase of the litigation, adhere to budgets, and meet
deadlines.

●

Transactional practice. Like litigation, transactional work goes through a common lifecycle. While
each transactional matter may be unique, the process of handling different matters may not be.
This process can be standardized using project management to increase efficiency and reduce
costs.

●

In-house practice. Practice management tools can provide general counsels a framework to
structure work within their legal department and with outside counsels to achieve the right
outcome for their clients while still holding everyone accountable to timelines and budget
constraints.

In addition, non-legal volunteer work that lawyers perform, such as work on bar associations or
committees, may be planned, organized, implemented, and monitored with project management tools.
We recommend that the above training curriculum be developed during the remainder of 2017
with a target of first presenting the materials in the first quarter of 2018. Special care should be taken to
ensure that the training be affordable to all Oregon lawyers, and that it be easily accessible to lawyers
throughout the state.
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RECOMMENDATION NO. 7:
Reduce Barriers to Accessibility
The accessibility subcommittee focused on innovations that have the potential to reduce barriers
to access legal services. Initially a separate subcommittee was formed to study access to legal services in
rural communities. Because of the overlap of the work of that subcommittee and the accessibility
subcommittee, the two subcommittees were combined.
The subcommittee makes recommendations in the following areas: (1) unbundling legal services,
(2) use of technology, (3) rural access, and (4) perception of lawyers.
RECOMMENDATION 7.1: The OSB should promote the provision of limited-scope
representation, also known as unbundled legal services.16
We recommend that the Bar set a target of increasing the number of lawyers providing limitedscope representation (also known as unbundled legal services) in Oregon by 10% per year over the next
four years. 17 We believe that such a goal will result in improved access to justice for Oregonians.
Specifically, the Bar should encourage more Oregon lawyers to provide unbundled legal services, by:

● Educating lawyers about the advantages of providing unbundled services.
● Providing materials on unbundled services to Oregon lawyers (OSB website, Bar Bulletin, and
through local, specialty bars and sections) including ethics opinions, sample representation and
fee agreements, and reminders about blank model forms that can be printed from OJD’s website.

● Developing and disseminating sample business plans for new lawyers, including information
about how to incorporate and publicize unbundled services.

● Offering a CLE about how to develop and market unbundled legal services.
● Expanding the subject areas for unbundled services through the Lawyer Referral Service and
making these services more prominent and visible to both consumers and lawyers. Increase the
visibility of unbundled legal services on the LRS, the OSB website, and through other bar outreach.

● Recruiting more lawyers to provide unbundled legal services through the LRS, especially in areas
that are underserved. This includes recruitment of lawyers for the Modest Means Program,
particularly in those geographic areas that are underserved.

● Considering expansion of the Modest Means Program.
● Continuing to support the development of standardized electronic court forms, which help
attorneys to provide cost-effective unbundled services.
Bar associations, courts, academicians, and others have conducted dozens of studies in recent
16

These recommendation echo the recommendations of the Self-Navigators’ Subcommittee of the Futures Task
Forces’ Regulatory Committee and the Practice Management Resources committee above.
17
We are unaware of solid figures concerning the current number of Oregon Lawyers offering unbundled legal
services, and, consistent with the Data Driven Decision Making recommendation above, we recommend that the
Bar commission a survey to establish a data set to measure progress against.
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years examining the reasons why individuals with legal problems go unrepresented. Those studies have
found that cost is one of the most significant barriers, particularly for low- and moderate-income
consumers. Other commonly cited factors include a desire to have a voice in the process (i.e., to tell their
story to the court in their own words) and concern about how representation by an attorney will affect
the ongoing relationship of the parties. Many litigants who cited the last two reasons also indicated,
however, that they would have welcomed some competent legal advice or assistance to enable them to
better represent themselves. Limited-scope legal assistance can increase access to justice for all of these
litigants, by reducing the costs of legal assistance and by improving the quality of self-representation.
Oregon already permits lawyers to provide limited-scope representation, or unbundled legal
services, and has taken steps to clarify that unbundled legal services are permitted. Oregon Rule of
Professional Conduct 1.2(b) provides that a lawyer may limit the scope of the representation if the
limitation is reasonable under the circumstances and the client gives informed consent. A Uniform Trial
Court Rule, UTCR 8.110, which became effective in August 2016, sets out certain notice and service
requirements that apply if unbundled legal services are used in family law cases. The UTCR Committee
recently approved applying those same requirements to all civil cases, tentatively effective August 2017
(new UTCR 5.170, currently pending final adoption by the Chief Justice).
The Bar could also enhance two programs that it currently operates that are consistent with
unbundled practices. The OSB Lawyer Referral Service (LRS) is a nonprofit program that provides referrals
statewide in every major area of the law. Panelists agree to provide LRS referred clients with an initial
half-hour consultation for no more than $35. Panelists and clients may also agree to additional
consultation or representation at agreed-upon rates. The LRS Modest Means Program is a referral panel
for moderate-income Oregonians in which participants provide a $35 half-hour consultation and also
agree to provide any ongoing representation for a reduced fee. The Modest Means Program is only
available for family law, criminal defense, foreclosure, and landlord-tenant matters at the trial court level
(appeals are not covered by the program) and does not have participants in all geographic areas in Oregon.
It is popular with consumers but only 3,000 clients are placed each year due to limitations on the number
of lawyers willing to take reduced fee cases and the strict eligibility requirements for the program.

RECOMMENDATION 7.2: The OSB should more actively promote the use of technology as a way
to increase access to justice in lower income and rural communities.
The Bar should more actively promote the use of technology as a way to increase access to justice
in lower income and rural communities. Specifically, it should consider the following initiatives:

● Providing opportunities for attorneys in private practice to learn about existing and new
technology to reduce costs, such as delivering legal services by streamlining their law practice
through automation, document assembly, virtual office, video conferencing, client portals, and
other technological innovations.

● Encouraging the courts to continue providing online interactive resources, including interactive
forms and document-assembly tools to assist clients in compiling and completing forms.

● Providing an instant chat program built into the Bar’s and courts’ websites to assist visitors find
what they need. Visitors to the websites can click a “LiveChat” or “LiveHelp” to open a chat
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application to ask a trained specialist questions about where to find resources. The staff person
would provide relevant links or instructions during business hours. If clients ask a legal question,
the staff person would refer them to the OSB Lawyer Referral Service and provide other resources.

● Encouraging the courts to provide opportunities to conduct court proceedings through video
conferencing in civil procedural cases or hearings that involve few witnesses and documents. The
use of videoconferencing can reduce the costs and burdens for parties and witnesses who have
difficulties personally appearing in court due to geographic distance, lack of transportation,
employment needs, childcare issues, and other challenges. Videoconference allows the parties to
have full view of the courtroom and feel they are still a part of the process.
Technology has done a lot for the legal profession. It has simplified word processing, legal
research, and other time-consuming tasks. It has provided lawyers with software to automate their law
practice such as client intake, document assembly, and time and billing. Now lawyers have cloud
computing and data analytics. But technology can do more than make the practice of law easier and more
profitable for lawyers. It can help increase access to justice to low- and moderate-income communities.
Technological innovation in other industries has reduced the cost of products and services and made them
more accessible to a broader range of customers and clients.
Evolving technologies in the legal profession include electronic filing of court documents;
expanded use of electronic forms, including Turbotax-like form-preparation software; use of Skype and
videoconferencing; secure online platforms for the exchange of documents; document- and knowledgemanagement software; project-management software; and practice-specific software for litigation,
bankruptcy, family law and other practices. These and other technological innovations have the potential
to reduce the costs of legal services and expand access to legal services for Oregonians of limited means.
The Bar has already undertaken initiatives to promote technological innovation, through its involvement
in eCourt, electronic forms development, CLEs on technology, and other efforts. The Bar’s efforts should
be expanded to encourage the use of technology to make online resources more useful and easier for
clients to locate, give clients alternative ways to participate in the legal process, and help lawyers reduce
the costs of delivering legal services.
RECOMMENDATION 7.3: Make legal services more accessible in rural areas.
The Bar should more actively adopt and promote efforts to make legal services more accessible
in rural areas, by:

● Cutting down on geographic barriers. The Bar should take a closer look at utilizing technology to
reduce the barriers of travel costs and missed work for litigants.

● Pooling urban resources and leveraging technology to bring urban attorneys to remote areas by
video conference.

● Working with local libraries in rural areas to create hubs for hosting videoconferencing, printing
court documents, or filing court documents.

● Hosting a summit or roundtable with local bar associations and leaders in rural communities to
discuss barriers that are germane to rural communities, as well as to hear what is working and
what is not. The Bar should consider hosting two summits/roundtables—one somewhere east of
the Cascades and one on the coast.

OSB Futures Task Force Innovations Committee | Report and Recommendations - 71

614

● Consider developing a Rural Lawyer Section of the Bar or a rural-lawyer listserv for the exchange of ideas.
● Taking a closer look at how pro bono programs are currently utilizing technology to access rural
areas (e.g., the Miller Nash pro bono program).
The American Bar Association noted that of the 500 poorest counties in the country, 459 are
rural. Access to legal services is not the only problem facing rural communities, but it certainly is one of
them. Because of the differences between rural and urban communities, when addressing access-tojustice-issues, the Bar should specifically include a separate focus on rural needs and implement programs
specific to the problems facing rural communities.
18

Rural access issues include geography, a shortage of lawyers in rural areas, conflict issues for
lawyers practicing in sparsely populated areas, economic means to hire a lawyer, and failure of individuals
to identify that they have a legal issue.
In 2001 the Oregon Law Center acknowledged that rural communities of Oregon could benefit
from pro bono legal-services delivery models that are region specific. 19 Many rural communities are
independently addressing access-to-justice issues either proactively or reactively (for the former, see for
example, Deschutes County, which recently formed an Access to Justice Committee that is focused on
increasing the public’s access to attorneys, documents, and information through the use of local libraries).
The time is ripe to revisit these issues with a larger summit or roundtable for local bar associations and
local leaders in rural communities to share ideas.
Likewise, we are coming into a time when use of technology is starting to bring down some of the
geographic barriers that constrain access to justice. Technology can assist in both reducing the need to
physically come to the court as well as put individuals in rural communities in touch with attorneys outside
their current geographic area. Pooling urban resources and leveraging technology to bring urban
attorneys to remote areas by videoconference should be explored further.
RECOMMENDATION 7.4: Improve the public perception of lawyers.
The Bar should expand public outreach that highlights lawyers as problem-solvers, community
volunteers, and integral to the rule of law. The Bar should promote efforts to improve the public
perception of lawyers, by specifically considering the following:

● Increasing public outreach. For example, a public outreach program could be put together in
conjunction with expanding marketing efforts tailored to reach individuals utilizing the lawyer
referral service and modest means.

● A campaign for attorneys to “support access to justice for all Oregonians” can be statewide and
have positive ramifications on attorney perception, well beyond assisting individuals who are
facing issues with access.

● Considering a CLE on reframing the ways in which attorneys present their message to the public.
Encourage a movement from “pit-bull litigators” to “problem solvers.”
ABA Standing Committee on Pro Bono and Public Service and the Center for Pro Bono, Rural Pro Bono Delivery: A
Guide to Pro Bono Legal Services in Rural Areas, 11 (Am Bar Ass’n 2003), available at
http://www.americanbar.org/content/dam/aba/images/probono_public_service/ts/aba_rural_book.pdf
19
Id. at 54.
18
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● Increase media coverage of pro bono accomplishments and good work that is done by lawyers.
● Consider ways in which the Bar can have greater opportunities to interact with the public outside
the attorney-client relationship.

● Consider new ways to honor and recognize attorneys who—through their actions and work—help
shape a changing perception of attorneys in their community
Regardless of the reason, public perception is negative towards attorneys (and has been for quite
some time). The Institute for the Advancement of the American Legal System recently found that one of
the themes among public perception is that attorneys increase conflict and animosity between parties. 20
As such, some litigants specifically chose not to seek help from an attorney because they feel it is the best
way to maintain or achieve an amicable relationship with the other party. 21
Efforts should be made across the Bar to refocus the perception of the attorney’s role in the
community. Robust access-to-justice efforts by the Bar as a whole has secondary gains that have not been
thoroughly explored, including changing the general public perception (not just those who are helped).

20

Honoring Families Initiative, Cases Without Counsel: Our Recommendations After Listening to the Litigants, 30
(Institute for the Advancement of the American Legal System 2016).
http://iaals.du.edu/sites/default/files/documents/publications/cases_without_counsel_recommendations_report.
pdf.
21
Ironically, attorneys who previously practiced out of state and subsequently move their practice to Oregon,
often attest that the level of collegiality in Oregon far exceeds what they previously experienced. Indeed, as
compared to other states, the Oregon bar is downright collegial and professional
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RECOMMENDATION NO. 8:
Establish a Bar-sponsored Incubator/Accelerator Program
Over the past six months, the Incubator/Accelerator Program Subcommittee (“the subcommittee”) has
been investigating the potential for the Oregon State Bar (OSB) to develop an incubator/accelerator
program aimed at creating additional resources for underserved low- and moderate-income Oregonians
and helping new lawyers to develop the skills they need to practice law for these clients. We began by
cataloging the existing legal resources available in Oregon for low- and moderate-income Oregonians,
including law school clinics and programs, various OSB resources, nonprofits, and other legal aid
programs. We also researched existing incubator programs nationwide, taking note of different models,
foundational needs, and lessons learned.
Based on our research, and our evaluation of the OSB’s existing resources for underserved lower- and
moderate-income Oregonians and new lawyers, we recommend that the OSB establish a consortiumbased incubator/accelerator program. To further that goal, we request that the Board of Governors
dedicate staff and form a Program Development Committee to implement that program.
A summary of our investigation, and a detailed summary of potential next steps, follows.
I.

Legal Needs of Modest Means Oregonians

Certain programs currently existing in Oregon give us a general understanding of the legal needs of lowand moderate-income Oregonians, and national programs likewise provide data from which we can
infer the needs of modest means individuals in our region. Using data from the OSB’s Lawyer Referral
Service, for example, we know that the number of Oregonians in need of assistance is significant—in
2016 alone, the Lawyer Referral Service and Modest Means programs received 74,393 phone calls and
4,676 emailed requests for assistance. Broken down by subject area, those calls most frequently
sought legal assistance for issues of family law, landlord/tenant law, debtor/creditor law and general
torts.
Both the American Bar Association (“ABA”) and the National Center for State Courts (“NCSC”) recently
have published reports confirming the Oregon’s experience with its Lawyer Referral Service and
Modest Means programs is not unique. In 2016, for instance, the ABA published its Report on the
Future of Legal Services in the United States,1 which concluded that unmet legal needs persist across
the country, and often are more to satisfy for the moderate-income population (who not only face
similar needs, but also do not qualify for legal aid services). Those needs often fall within what the ABA
has termed “basic human needs” categories, including shelter (e.g., eviction proceedings), sustenance
(denials of government payments/benefits), health (private insurance, Medicaid, or Medicare claims),
and family/child custody. The ABA study further reports that “conservative estimates . . . suggest as
many as half of American households are experiencing at least one significant civil justice situation at
any given time,” and that over “four-fifths of the legal needs of the poor and a majority of the needs of
middle-income Americans remain unmet.”

American Bar Association, Report on the Future of Legal Services in the United States (2016),
available at https://www.americanbar.org/content/dam/aba/images/abanews/
2016FLSReport_FNL_WEB.pdf.
1
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The National Center for State Courts similarly described the “civil litigation landscape” in its recent
report entitled Call to Action: Achieving Justice for All—Recommendations to the Conference of Chief
Justices by the Civil Justice Improvements Committee. 2
Those reports also describe the related statistics regarding unemployed or underemployed lawyers—
and particularly recent law school graduates—in and across America. As once reported by The New York
Times, 43 percent of all 2013 law school graduates did not have full-time legal jobs nine months after
graduation. The ABA’s Commission on the Future of Legal Services reported that that paradox continues
to exist today.
II.

Existing Resources in Oregon

We began our investigation by identifying and cataloguing the resources that currently exist for new
lawyers and underserved low- and moderate income Oregonians. Those resources are summarized in
Appendix A to this report.
III.

Incubator Programs Generally

Over the past few years, many different law school and consortium-based incubator programs have
been established across the country, all seeking to address the persisting issue of how to bridge the
justice gap for underserved lower- and moderate-income individuals who cannot afford traditional legal
services but who do not qualify for legal aid. As we conducted our investigation and researched those
programs, we catalogued, reviewed, compared, and evaluated the various models those incubator
programs have taken and the pros and cons of several of them.
The first incubator program was created in 2007 at the City University of New York, and the American
Bar Association currently has identified a total of 60 incubator programs across the United States. In
August 2016, the ABA published a Comprehensive Survey of Lawyer Incubators, which catalogued
program characteristics, identified resources and services provided, and predicted the viability of these
programs going forward. We address portions of the ABA report in the discussion that follows.
According to a report prepared locally by Don Friedman, Theresa Wright, and Lisa Kenn in June 2016,
incubator programs traditionally have taken two forms:
Law-School-Based Legal Incubator. This type of incubator is wholly formed and supported
by an ABA-accredited law school. The law school operates and funds the incubator, the
incubator is not a separate financial or organizational entity, and it is managed by a
member of the law school’s faculty. These incubators are often located at the law school
or in space provided by the law school. About one-half of the incubator programs
catalogued in the ABA’s Online Incubator Director operate under the auspices of an
affiliated law school.
Collaborative/Consortium-Based Legal Incubator. This type of incubator is formed and
supported by a collaboration or consortium of interested parties. These parties can be
National Center for State Courts, Call to Action: Achieving Justice for All—Recommendations to
the Conference of Chief Justices by the Civil Justice Improvements Committee (2016), available at
https://www.ncsc.org/~/media/Microsites/Files/Civil-Justice/NCSC-CJI-Report-Web.ashx.
2
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any combination of state or county bar associations, legal aid organizations, nonprofit
startups, for-profit law firms, ABA accredited law schools, etc. They typically are separate
financial entities, many with their own nonprofit status. They typically are managed by a
limited staff, often including an executive director, pro bono coordinator, and support
personnel. The State Bar of Georgia, for example, in collaboration with Georgia’s five ABAaccredited law schools, recently launched a highly comprehensive collaborative model
legal incubator program called Lawyers for Equal Justice (LEJ).
A.

Existing Models

A few examples of successful incubator programs are worth describing in fuller detail. The following
examples include both free-standing incubator projects sponsored and operated by a handful of
stakeholders, and incubator models operating solely under the auspices of a law school or bar
association. These are just a few examples; a summary of existing incubator on a state-by-state basis
can be found on the ABA’s website.
Chicago-Kent Incubator Program
The Solo & Small Practice Incubator (SSPI) at the Illinois Institute of Technology’s Chicago-Kent College
of Law is a one-year program designed to offer a select group of entrepreneurial-minded recent IIT
Chicago-Kent graduates with valuable experience and ongoing training to help build their professional
careers as solo or small firm legal practitioners. The program is intended to accelerate the successful
development of newly admitted lawyers in an incubator environment. SSPI encourages and supports its
graduates by providing substantive and skills training workshops, coaching in marketing and business
development, mentoring support, networking opportunities, and many other resources. Participants are
also provided with a working space and basic office fixtures. SSPI participants spend 5 to 10 hours per
week with their matched clinical faculty or alumni mentor in the mentor’s solo or small practice firm.
Time spent in the mentors’ firms provide participants with additional experiential training and assists in
further enhancing participants’ professional careers. There is no fee to participate in the program.
In addition to the working base and office fixtures, the out-of-pocket costs to maintain and facilitate the
program, because of its relatively lean structure, are minimal. Those costs generally are limited to
occasional snacks, and workshops and trainings, and office supplies.
Justice Entrepreneurs Project (JEP), Chicago, IL
This is an 18-month incubator program for new lawyers (less than 5 years of practice) serving low- to
moderate-income clients. The JEP solicits proposals from new attorneys who want to open their own
law practices but lack the training and resources to do so. The new lawyers spend the first six months of
their fellowship volunteering at legal aid as a way to gain experience in their practice area, while
receiving training in areas such as accounting and business. Then, with the support of the program, they
begin taking on their own, paying clients—the lower- and moderate-income clients who do not qualify
for legal aid—using a fee-for-service arrangement that those clients can afford. The “incubator”
provides office space and other resources, which are crucial for the young lawyers as they build their
client bases and skills. The program is funded by community partners in law, technology, and business.
The JEP describes itself as a network of independent lawyers who are committed to making quality legal
services accessible and affordable for regular people. Its target focus is on serving the legal needs of
low- and moderate-income clients whose income is too high to qualify for legal aid but too low to afford
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legal assistance in the traditional legal market. The JEP target market is generally defined as people
earning between 150 and 400 percent of the federal poverty level.
Substantively, the JEP concentrates on areas of law in which the legal market does not provide sufficient
access for low and moderate-income people, including family, housing, consumer, immigration, and
criminal law.
The JEP uses innovative methods to make legal assistance more accessible and affordable for clients in
the target market and to reach those clients, including:
1. Fixed fees and other alternatives to the billable hour to provide greater fairness,
flexibility, transparency and certainty to clients;
2. Limited scope or unbundled representation, when appropriate, to provide clients with
additional options for representation; and
3. Using technology to create efficiencies in practice that benefit the client and the
practice of law.
One full-time staff member of the Chicago Bar Foundation serves as director of the JEP. An advisory
board consists of members from all areas of the legal community, including private firms.
Legal Innovators for Tomorrow (LIFT), New Orleans, LA
LIFT is also an 18-month incubator program developed for new lawyers (again, with less than 5 years of
practice) serving low- to moderate-income clients. The LIFT program operates under two models—an
incubator, and an accelerator. Participants in the “accelerator” program receive a variety of benefits
designed to “accelerate” the development of their legal practices, including legal and practice
management training, free resources, mentoring, and networking. The Participants in the “incubator”
program have access to subsidized office space at the New Orleans Family Justice Center and focus their
practice on domestic violence law and the legal needs of domestic violence survivors. Incubator
program participants also receive free resources, mentoring, networking, training, and case referrals.
LIFT attorneys typically maintain their own solo law practice separate and apart from the LIFT
program. LIFT is a partnership between the New Orleans Family Justice Center, Southeast Louisiana
Legal Services, the Justice & Accountability Center of Louisiana, the State Bar Association, and a handful
of other private contributors.
Court Square Law Project, New York, NY
The Court Square Law Project is a collaboration between the NYC Bar Association and the City University
of New York School of Law. The project exists to provide legal services to moderate-income clients and
jobs to recent law school graduates. The program has been operational since February 2016.
The Court Square Law Project operates under the auspices of the bar association and the law
school. Participants are considered part of a single law “firm,” and the firm is staffed by law school
faculty and law school contract or administrative staff. The firm has two full-time attorneys, one
program coordinator, and up to 20 fellows per year. Each fellow spends 1-2 years in the program.
The Court Square Law Project is funded by the law schools, the bar association, foundation support,
grants, donations, and client fees. Their website reports that nine “Founding Sponsor” law firms each
contributed $100,000 in start-up funding for the project. Participants practice in many areas but
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provide services only to moderate-income clients. Services are provided for flat fees where possible,
and on an unbundled basis where possible.
B.

Oregon Models

At least three legal incubator programs currently exist in Oregon.
The Commons Law Center (formerly, Catalyst Law Institute) is a new, nonprofit legal accelerator
program that plans to provide services solely in the areas of estate planning, nonprofit formation, family
law, and small business startup legal services. They provide sliding scale and fixed-fee services
(depending on service type) to clients whose income falls between 125 and 400 percent of the federal
poverty level.
The Commons Law Center expects to announce its first class of participants in its legal fellows program
in the fall of 2017. The fellows program will consist of three full-time, salaried fellows who will focus on
providing legal services as well as community engagement and education to fulfill the program’s
mission. That mission is to revolutionize access to and delivery of basic legal services, information, and
support for underserved people, businesses, and nonprofits. Although the program is designed to be
self-sustaining through legal fees generated for services, it is currently engaged in fundraising to support
its start-up costs and initial expenses.
The accelerator is using business process methods like Agile and Lean Startup to define its initial service
offerings. It is also implementing technology tools like modern Customer Relationship Management
(CRM), automated document assembly, and helpdesk-style knowledge management software in an
effort to improve the number of matters that a typical lawyer can handle with high-quality results. The
program intends to share its findings and methods in a free and open-source manner to allow other
lawyers and programs to build upon its successes and learn from its shortcomings.
LIT-Lab—Legal Innovation and Technology Lab. This is a group of lawyers, technologists,
entrepreneurs, and concerned citizens who convene through Meetup.com several times a year to
discuss innovative developments, technical or otherwise, in the legal industry. It is affiliated with the
international Legal Hackers movement, 3 a consortium of people engaged in “civic hacking” 4 to improve
access to justice, often through technology. Although the informal LIT-Lab group primarily is organized
around information sharing and discussing new developments, its members frequently advocate
solutions to legal programs in order to maximize the value of legal resources and level the playing field
at a reasonable cost to all parties.
Legal Empowerment Accelerator Project. A Safe Place Family Justice Center is a public-private
partnership that provides comprehensive services under one roof to survivors of domestic and sexual
violence in Clackamas County. Currently, A Safe Place helps meet survivors’ crucial need for legal
services through partnerships with LASO and Victim Rights Law Center. Those agencies provide highquality, survivor-centered services but meet only a fraction of the expressed need due to eligibility
requirements, capacity, and demand. CWS seeks to expand essential legal assistance for survivors of
domestic and sexual violence through the creation of the Legal Empowerment Accelerator Project
3

Legal Hackers, https://legalhackers.org.
The term “hacking” in this context has the positive connotation of “clever improvements,” as
shown on mainstream sites like lifehacker.com.

4
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(LEAP). This accelerator program would give new lawyers the opportunity to provide a determined
amount of free and low cost (“low bono”) services to clients of A Safe Place during the course of a 12- to
18-month program. In exchange for their efforts, they would gain professional experience while
working in a supportive legal environment.
LEAP participants will apply through their law schools, which will select cohort members in consultation
with an advisory board. The project director, an attorney with experience in legal matters that survivors
commonly face, will provide mentoring, support, and expertise to the participating lawyers, both in the
substantive and procedural aspects of practice and in law office management. The program will provide
office space and equipment to the participants in an office complex near A Safe Place. The participants
will be responsible for paying bar dues and the required bar malpractice insurance through the OSB’s
PLF.
Participating lawyers agree to provide a set number of hours of free and reduced-cost services each
month to clients referred from A Safe Place. They will also be free to take other cases of any kind, with
the exception of criminal defense. Although participating lawyers operate as solo practitioners, clients
will be screened for conflicts of interest. The project director will be an employee of CWS, but the
participating lawyers will practice as their own independent law firm.
III.

Lessons Learned from Existing Incubators

In its August 2016 Comprehensive Study of Lawyer Incubators, 5 the ABA reported that existing
incubators faced the following as some of their biggest challenges:
•
•
•
•
•
•

Serving clients on a very limited budget,
Having more clients than resources,
Reaching clients within the justice gap,
Evaluation,
Participation and competence, and
Streamlining redundant processes.

When ranked from most challenging to least challenging, incubator programs reported that program
sustainability was their biggest challenge. Incubator programs across the country operate on an average
annual budget of $50,000, with a range of budgets running from just under $50,000 to over $1,000,000.
The same programs identified the following as issues they would focus on in the future to more
effectively implement their program components:
•
•
•
•

Tools for evaluating and measuring success,
Syllabi and course materials for JD law practice management curricula,
Post-grad incubator/residency and non-profit program curricula,
Group negotiations for free/discounted goods and services,

5

ABA Standing Committee on the Delivery of Legal Services, 2016 Comprehensive Survey of
Lawyer Incubators (2016), https://www.americanbar.org/content/dam/aba/
administrative/delivery_legal_services/ls_del_comprehensive_survey_lawyer_incubators.authcheckdam
.pdf.
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•

Eligibility to obtain tools/assistance from a consortium-organized best practices task
force on effective uses of technology.

Although we certainly should be aware of these lessons learned as we move forward with an Oregon
incubator project, our subcommittee also believes that the issues identified above can be avoided with
the right incubator model, structure, and plan. We believe, for example, that involving and encouraging
the participation (financially and substantively) of Oregon’s for-profit private law firms could be
important, because it could significantly decrease program costs and increase sustainability on a longerterm basis. We also believe that the program should develop, early on, mechanisms for evaluating and
measuring success on a program-wide basis; business models incorporating various fixed or sliding-scale
fee structures; and curricula to help facilitate participant transition from incubator to practice, among
other content, to help increase both short- and long-term program success.
V.

Oregon Incubator/Accelerator Recommendation

As noted above, Appendix A of this report summarizes the resources currently available in Oregon for
new lawyers seeking to develop their legal practices, as well as resources available to moderate-income
clients seeking legal services in various substantive areas. Based on our review of the scope of those
programs, we have concluded that Oregon does not have sufficient legal resources available to low- and
moderate-income Oregonians. Moreover, although Oregon has some programming available for new
lawyers, and that programming provides some opportunities for new lawyers develop their skills
through pro bono representation, there are few, if any, income-generating opportunities for new
lawyers to do so.
We therefore recommend that the OSB create an incubator/ accelerator program that will serve
Oregon’s lower- and moderate-income population—specifically, those individuals whose income falls
between 150 and 400 percent of the federal poverty level. The program will serve both to provide
necessary legal services and to create income-generating practice opportunities for unemployed or
underemployed new lawyers. It will also operate as a center for innovation dedicated to identifying,
creating, and testing innovative methods for the delivery of legal services, which will then be made
available on an open-source platform to the OSB membership.
We recommend that Oregon’s incubator have the essential components described below:
1. Staff: We anticipate that, during the startup and operations phases, the incubator will require
one or two full-time staff members who are dedicated to this effort. Those staff members may,
but need not, have their offices at the Oregon State Bar.
2. Consortium-Based: We believe that a consortium-based legal incubator would best address
and/or avoid some of the sustainability challenges that many other incubator programs have
faced. A consortium-based program would depend heavily on the participation and resources of
various stakeholders. Those stakeholders include the OSB, law schools, existing nonprofit and
legal aid organizations, and Oregon’s for-profit private law firms:
The OSB’s membership in this consortium is central. It will spearhead the formation of the
Program Development Committee (discussed more below) and its dedicated staff members
would create and operate the incubator and accelerator programs on a long-term basis. We
also recommend that is, as noted below, whether it could provide no-cost or reduced-cost
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PLF coverage or CLE credit to incubator participants. Finally, as discussed also below,
members of the OSB’s Solo & Small Firm Practice Section might be valuable members of the
Program Development Committee and could provide input on the incubator curriculum,
mentorship to participants, and feedback on the viability of potential accelerator projects.
The University of Oregon School of Law has already demonstrated its willingness to and
interest in participating as a member of the consortium. We recommend that the OSB reach
out to Lewis & Clark Law School and Willamette University School of Law as soon as is
practicable and inquire whether those schools are also interested in membership. As
members of the consortium, the law schools could provide alumni or staff mentors,
participant training, office space, or academic support for the incubator curriculum.
Private, for-profit law firms across the state would also play an important role. They will
provide the financial resources to ensure that the incubator program can continue through
the years. They can also host program participants, which would include providing office
space, other administrative resources, mentoring, and training to the incubator participants.
We expect that participation from each of the stakeholders identified above will provide the
resources necessary to allow Oregon’s incubator/accelerator to operate in a sustainable
way, without requiring significant outside fundraising that might otherwise divert funding
from existing legal aid programs.
3. Incubator Component: The incubator component of this program will allow new lawyers take
on roles providing direct legal services to lower- and moderate-income clients. Participants in
the program would be based in law firms or in other dedicated office space, ideally in an
environment in which other practicing lawyers are available for day-to-day mentoring and
engagement. Each incubator participant would develop his or her practice using the program
resources and, if at a law firm or other “host” organization, in partnership with the host. The
participant’s practice would focus on the delivery of services that fulfill unmet legal needs of
moderate-income clients. Program hosts may be located across the State. At least one
incubator participant should practice in a rural area.
4. Accelerator Component: Staff members dedicated to operating the incubator program will also
manage the accelerator program, which will operate together with and alongside the incubator
program and will focus on identifying, developing, testing, and disseminating creative and
innovative strategies and ideas for the delivery of legal services to underserved and moderateincome populations. (A few strategies and ideas currently being explored in Oregon and around
the country, for example, include using new technologies to make legal information more
accessible or affordable, using mediation and other non-adversarial approaches to problem
solving, creative fee-for-service arrangements, “unbundling” legal services, legal process
outsourcing, and development of mobile applications.) The accelerator component will also
learn about and strategizing with new technologies in a way that furthers the delivery of legal
services to moderate-income populations, and, to that end, might coordinate with existing
programs—such as LIT Lab—to identify potential projects. We recommend that the accelerator
also network and collaborate with other disciplines and industries—law, business, and
technology—to share ideas and identify potential solutions.
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Note that the accelerator component of this proposal is designed to serve not only the members
of the incubator program, but also the OSB’s general membership. Its goal will be to use the
incubator participants to develop and test ideas and strategies before they are disseminated
more broadly. Once they have been tested, those ideas and strategies should be packaged so
that they may easily be translated to members of the bar in other practice models and subject
areas. The OSB staff members tasked with managing the accelerator program will work with
program participants and practicing OSB members to facilitate the best method for
dissemination. Those methods might include, among others, an annual report or open-source
web platform. Note further that the law schools may have some interest in participating in or
helping to develop potential accelerator projects and should be involved in the design of this
program component.
5. Mentoring and professional skills development: The incubator/accelerator program should use
the OSB’s existing resources and membership to develop a mentoring program for incubator
participants. The mentoring program should focus on developing substantive legal skills, writing
skills, networking skills, and professional and business development skills. The mentoring
program will last throughout the participant’s tenure with the incubator. The OSB should also
consider providing opportunities through existing OSB-sponsored networking events and
collaborating with other bar associations to provide reduced-cost access to networking events
hosted by those associations.
6. CLE and PLF: The OSB should consider options to provide program participants with no-cost or
reduced-cost CLE and PLF coverage.
V.

Recommended Next Steps

The OSB should take the following next steps moving forward.
1. Dedicate Existing Staff Resources: We recommend that the BOG and OSB consider a limited
staffing commitment of one FTE as project manager for the incubator/accelerator program.
That one FTE might be available from existing OSB staff. As the program develops, the OSB
should coordinate with the law schools to determine and satisfy additional staffing needs and
should consider whether more funding should be dedicated to the incubator/accelerator
programs.
2. Form a Program Development Committee: We also recommend that the BOG establish a
Program Development Committee (“Committee”) dedicated to implementing the
incubator/accelerator program. One Program Development Committee member should be the
full-time OSB staff member referred to above. The law schools should also be represented on
the Committee. Others Program Development Committee members should be leaders from the
law, business, and technology communities. The Committee should reflect diverse perspectives
and include representatives of the other various stakeholder organizations, including nonprofits,
private law firms, and LASO.
3. Formulate the Incubator/Accelerator Program Details. OSB staff, together with the Planning
Development Committee, should take, among other things, the following additional steps
toward developing an operating incubator/accelerator program.
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Coordinate with stakeholders. As soon as is practicable, the Committee should convene a
meeting of program stakeholders and facilitate their involvement in the planning process
going forward.
Create a business plan. Using business plans from other incubator programs as a guide,
coupled with resources from business or technology incubator programs, the Committee
should develop a plan for startup and continuing financing of the proposed
program. Sources of funding might include community stakeholders (including legal,
business, and technology companies), vendors, grant programs, and client fees. The
steering committee should create an ongoing business plan, including financing
assumptions, projected surplus or deficit, break-even analysis, projected cash flow and
balance sheets, etc.
Create a marketing plan. The Committee should develop a plan for marketing the services
of the incubator program. This could include marketing through existing channels or
developing new ways for reaching moderate-income Oregonians and educating the public
about the program scope and resources.
Identify program hosts. We envision that the for-profit law firms in Portland and across the
state will host incubator participants and provide training, mentoring, and other office
resources. The Program Development Committee should develop at the outset a plan to
market, identify, and obtain commitments from those firms.
Identify options for office space. This includes office space for both the program staff and
incubator participants. This task will overlap with the identification of program hosts, as
many hosts (particularly law firms) should include, as part of their commitment, office space
for their respective participant.
Program application process. The Committee should develop an application process for the
participant/fellows program, which will include drafting job descriptions, establishing an
application and review process, and developing a plan to advertise the program applications.
Develop mechanism for assessment program success. The Committee should identify the
best metric for measuring the success of both the incubator and accelerator components of
the program. To do so, the Committee might consider metrics such as number of matters
addressed by program participants, populations served, financial success of new lawyer
participants, extra-program use of accelerator innovations, etc.

4. Follow Up: The Planning Development Committee should move forward according to the
following timeline:
Fall 2017: Program is finalized, curriculum determined, law schools involved and prepared to
offer the program to students.
Spring 2018: Incubator participant applications go out and selection process begins.
Fall 2018: Incubator program starts.
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Appendix A
Existing Resources for New Lawyers
Oregon State Bar (OSB) Resources
The OSB has a number of programs and resources for new lawyers to help them with their law practices.
New Lawyer Mentor Program (NLMP). Established in 2011, the program recruits experienced lawyers to
mentor lawyers in their first year of practice through the completion of an individualized curriculum. The
curriculum covers public service and bar service, professionalism, ethics, law office management,
working with clients, career satisfaction and work/life balance, and practice area activities.
http://www.osbar.org/nlmp.
Oregon New Lawyers Division (ONLD). This division of the OSB offers a variety of programs to assist new
lawyers with the transition from law student to lawyer. Every OSB member age 36 or younger or has
practiced for six years or less (which totals 25 percent of the bar) automatically is made a member of the
ONLD. The ONLD sponsors free and low-cost CLEs and networking events; encourages new lawyers to
engage in pro bono, public service, and bar activities; and sponsors the PSPS internship program.
http://www.osbar.org/onld.
Practical Skills in Public Service (PSPS). An ONLD initiative, the PSPS program was created in 2011 in
response to the challenging economy and its effects on the legal community. The program matches
unemployed and underemployed lawyers with participating nonprofit and government organizations
with the goal of helping new lawyers gain practical skills.
http://www.osbar.org/onld/practicalskills.html.
Diversity & Inclusion (D&I) Program. This OSB program offers fellowships, grants, scholarships, and
stipends for law students and new lawyers who advance the mission of the D&I Office.
http://www.osbar.org/diversity.
Ethics Hotline. OSB General Counsel’s Office offers guidance to all lawyers regarding their ethical
obligations. http://www.osbar.org/ethics/.
Lawyer-to-Lawyer Program. This program will provide any Oregon lawyer the names and phone
numbers of three “Resource Lawyers” who are willing to answer practice-related questions over the
phone. https://www.osbar.org/_docs/forms/ltol.pdf.
General Section Memberships. Each OSB section offers list serves, which are commonly used by new
lawyers seeking advice from experienced practitioners. http://www.osbar.org/sections.
Bar Program Discounts for New Lawyers. The OSB offers the program discounts for new lawyers,
including discounts on membership fees, CLE fees, lawyer referral service participation fee, and section
membership fees.
OSB Professional Liability Fund (PLF) Resources
The PLF offers a range of free and confidential services to all lawyers, many of which directly benefit
new lawyers in establishing and managing their law practices. https://www.osbplf.org/.
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Practice Management Advisors. One-on-one help with establishing a law practice, office management,
client relations, financial management, office systems, time management, technology and closing a law
practice.
Free CLE seminars. Extensive library of CLEs focused on practice management and malpractice
avoidance; annual three-day, 20-credit “Learning the Ropes” offered at minimal cost for live attendance,
no cost for DVD/audio products.
Practice Aids. Over 400 practice aids including checklists, forms and templates covering both substantive
areas and practice management.
Software Discounts. Discounts on software for practice management, conflict checks, editing, business
productivity, and client management.
Publications. Lawyers have free access to a Guide to Setting Up & Running Your Law Office, Guide to
Setting up & Using your Trust Account, Planning Ahead: A Guide to Protecting Your Clients' Interests in
the Event of Your Disability or Death, Oregon Statutory Time Limitation Handbook, In Brief quarterly
newsletter, InPractice blog, and other resources.
Conference Room. Free use of a downtown Portland conference room and a list of free or low cost
conference rooms around the state.
University of Oregon School of Law Resources
The University of Oregon School of Law offers a number of clinic and externship programs to law
students. https://law.uoregon.edu/explore/clinics/; https://law.uoregon.edu/explore/externshipshome.
Business Law Clinic. In the Business Law Clinic, which is housed at the law school, students have the
opportunity to assist in representing business clients in a simulated law firm environment. Through
intensive training under direct supervision, the clinic teaches students the skills necessary to practice
transactional law. In the course of a semester, each clinic student assists in representing two businesses.
Clinic students are responsible for all aspects of the representation from the initial meeting with the
client to the final meeting in which the students present and explain the legal work performed. Types of
legal work performed at the clinic include business entity formation, review and drafting of contracts for
the sale of services or products, and advice on laws affecting various types of businesses.
Civil Practice and Advanced Civil Practice Clinics. Students represent low-income clients through Lane
County Legal Aid and often appear in court or contested case hearings, advocating for clients in social
security, welfare, food stamp, public housing, or unemployment benefits matters.
Criminal Defense Clinic. Student defenders conduct client and witness interviews, investigations, and
plea negotiations and help defend clients in a range of misdemeanor prosecutions. Practical and handson, this clinic prepares students for the realities of criminal defense work.
Criminal Prosecution Clinic and Advanced Criminal Prosecution Clinic. The Criminal Prosecution Clinic,
which is housed at the Lane County District Attorney’s Office, offers students the opportunity to prepare
and try minor criminal cases under the supervision of an attorney and to assist senior prosecutors on
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felony cases.
Domestic Violence and Advanced Domestic Violence Clinics. Students get hands-on experience
representing victims of domestic violence and stalking in contested protective order hearings. From
office intake to court appearances, the clinics prepare students to be effective client advocates.
Environmental Law Clinics. Students participate in creative and successful litigation on behalf of
conservation groups, individuals, and local governments who seek to preserve and restore natural
resources in the West. Students learn how to work up cases, prepare expert witnesses, write persuasive
motions and memoranda, and appear at oral argument.
Nonprofit Clinic. Interdisciplinary teams of graduate students in Law, Public Policy, and Conflict
Resolution assess the organizational health of selected nonprofit organizations (NPOs) in the areas of
management, governance, conflict resolution, and legal compliance. The clinic provides detailed
recommendations for improving governance, reviews NPO’s legal instruments, and advises on actions
needed to assure compliance.
Child Advocacy Externships. Give students experience during the summer for Oregon juvenile court
judges and practitioners. Those who work with judges do research, prepare for, and observe all types of
hearings in juvenile delinquency and dependency cases, and work on a major law reform project under
the judge's direction. Students placed with practitioners are involved in all areas of the attorneys'
practices.
Domestic Violence Externship. Students work at the Klamath Falls LASO (Legal Aid Services of Oregon)
office where they represent domestic violence survivors in a range of matters, including FAPA orders,
stalking orders, family law, housing, and employment issues. The externship exposes students to the
challenges faced by low-income, rural victims of violence, and provides students valuable in-court
experience.
Lewis & Clark Law School Resources
Lewis & Clark Law School offers a number of clinic and externship programs to law students.
https://law.lclark.edu/clinics/; http://law.lclark.edu/offices/career_services/externships/.
Animal Law Clinic. Students in the Animal Law Clinic conduct research, represent clients, work on clinic
projects, and work with attorneys outside the clinic to develop the field of animal law and encourage
consideration of the interests of animals in legal decision making. Their work includes: research,
transactional work, litigation, and strategic planning. Where possible, students also shadow local
lawyers, work with lawyer practitioners around the country, observe legal proceedings, and conduct
field work to better understand the problems facing animals.
Criminal Justice Reform Clinic. The mission of the CJRC is to dismantle systemic discrimination in the
criminal justice system especially as it relates to underserved communities. Projects have included
addressing wrongful convictions and innocence; criminal justice reform including death penalty, amicus,
and Eighth Amendment work; and legal issues facing individuals returning to the community from
incarceration.
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Earthrise Law Center. This is the domestic environmental law clinic at Lewis & Clark. Its goals are to
advance efforts to protect the environment by serving as a resource for public interest organizations
needing legal representation and to train and educate law students through direct involvement in
complex environmental and natural resource issues.
Lawyering Program. The law school’s Lawyering program gives students the skills necessary to
investigate, analyze, and communicate legal issues, policies, practices and arguments. Students learn the
elements of legal writing, analysis and research, craft written and oral arguments, and hone their skills
to make them more successful advocates. The lawyering professors are experienced and well-respected
in their field and focus on hands-on learning opportunities in smaller, more intimate class settings.
Low-Income Taxpayer Clinic. Students represent taxpayers of lesser means in controversies with the
Internal Revenue Service, including audits and appeals before that agency, and trials and hearings
before the U.S. Tax Court. Students work under the supervision of an experienced tax attorney who is a
full-time member of the law school faculty. The clinic accepts for representation only cases that
maximize the student’s opportunities to learn and develop practical lawyering skills.
National Crime Victim Law Institute. Students work closely with attorneys on a wide range of victims’
rights related issues. They provide technical support to victims’ rights attorneys and advocacy
organizations through legal writing and research, as well as participate in the drafting of amicus curiae
briefs.
Small Business Legal Clinic. Law students working under the direction of an experienced, licensed
attorney represent small and emerging businesses in transactional (not litigation) matters.
Willamette University College of Law Resources
Willamette University College of Law offers a number of clinic and externship programs to law students.
http://willamette.edu/law/programs/clp/index.html;
http://willamette.edu/law/programs/externship/index.html.
Business Law Clinic. Students provide transaction services to non-profit executives and emerging small
businesses.
Child and Family Advocacy Clinic. Students work to advance legal protections that provide stability to the
family structure and nurture children's healthy development. Clinic participants provide pro bono legal
representation to individual children and families in crisis.
Human Rights and Immigration Clinic. Students represent clients seeking asylum for persecution they
suffered abroad or victims of trafficking. Students have also worked on a variety of cases under the Alien
Tort Statute and the Torture Victim Protection Act, which allow non-citizens to bring tort claims for
violation of the law of nations in U.S. federal courts.
Trusts and Estates Clinic. Students represent clients who need non-tax estate planning. Most clinic
clients, whether single or married, have children who are too young to manage property themselves.
Other clients have adult children, are childless, or are terminally ill or elderly.
Multnomah Bar Association Resources
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Young Lawyers Section. Plans regular CLE series emphasizing practical skills for young lawyers. In 2017,
the MBA will host the Young Litigators Series, a series of CLE programs providing fundamental
instructions on the basics of practice management and litigation.
MBA Solo Small Firm Committee. Develops CLE programs that are of particular interest to solo and small
firm practitioners.
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Existing Resources for Low- and Moderate-Income Oregonians

Civil Legal Aid Organizations: Legal Aid Services of Oregon, Oregon Law Center, Center for Non-Profit
Legal Services
Low-income clients in Oregon can receive free civil legal services through three non-profits that are part
of an integrated delivery system that is designed to provide relatively equal levels of high quality client
services in all 36 Oregon counties. There are two statewide programs, Legal Aid Services of Oregon and
the Oregon Law Center, and one countywide program, the Center for Non-Profit Legal Services in
Medford.
The three legal aid nonprofits join with the Oregon State Bar, the courts and others to routinely engage
in strategic planning to allocate resources to efficiently and effectively serve clients and to adjust to
changing client demographics and needs. They provide services in high-priority cases relating to food,
shelter, medical care, income maintenance and physical safety. Currently the most common case types
are family law (most cases involve domestic violence), housing, consumer, income maintenance,
employment, health and individual rights. Legal aid provides a full range of legal assistance, from simple
advice and limited services to litigation, negotiated settlements and representation in administrative
proceedings.
Oregon’s legal aid programs currently serve approximately 22,000 low-income and elderly Oregonians a
year from offices located in 17 communities. Low-income clients must generally be at or below 125% of
the federal poverty level to qualify.
Legal Aid also operates numerous pro bono programs around the state that serve clients with a wide
variety of legal issues, including family law, elder law, bankruptcy and other consumer issues,
landlord/tenant, criminal records expungements, tax issues, simple estate planning and uncontested
guardianships.
Legal aid has a client education website, http://oregonlawhelp.org/ that provides extensive information
about the most common legal problems faced by low-income families, including protections from abuse,
housing law, family law, and legal issues affecting seniors and people with disabilities. Legal aid provides
classes, booklets, and hotlines to help low-income individuals learn about their rights and
responsibilities so they can avoid or quickly resolve potential legal disputes.
OSB Lawyer Referral Services/Modest Means Program
Program Goal Statement
Referral and Information Services (RIS) is designed to increase the public’s ability to access the justice
system, as well as benefit bar members who serve on its panels.
Program Description
The Lawyer Referral Service (LRS) began as a mandatory program in 1971 when attorney advertising was
limited by ethics rules. A voluntary program since 1985, LRS is the oldest and largest program in RIS and
the only one that produces revenue. The basic LRS operating systems (e.g., computer hardware and
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software) support the other department programs. Approximately 550 OSB members participate as LRS
panel attorneys. The Referral and Information Services Department (RIS) also offers several other
programs that help both the people and the lawyers of Oregon. The Modest Means Program (MMP) is a
reduced-fee program assisting low to moderate-income clients in the areas of family law, landlordtenant disputes, foreclosure, and criminal defense. Problem Solvers is a pro bono program offering legal
advice for youth ages 13-17. Lawyer to Lawyer connects Oregon lawyers working in unfamiliar practice
areas with experienced lawyers willing to offer informal advice at no charge. The Military Assistance
Panel (MAP) connects military personnel and their families in Oregon with pro bono legal assistance.
Attorneys volunteering for this program are provided training on the Servicemembers’ Civil Relief Act
(SCRA) and other applicable law.
Call Handling
Total call volume from the public increased 1.75% in 2016 with a total of 74,393 calls. Even with
increased volume, the Referral & Information Services Department (RIS) was able to provide service to
more callers and capture more referrals by focusing on reducing the number of callers who abandon the
call queue due to long wait times. Due to this effort, only 3% of callers abandoned an RIS call queue in
2016. Although this represents a .04% increase over 2015, the department was down 1.5 FTE for the
entire year. Despite the lack of staff, the abandoned call ratio is a vast improvement from 2008, when
the department was fully staffed, receiving 6% less calls, and losing 10.11% of callers.
A new training schedule was implemented for staff in 2014 and continued throughout 2015 and 2016,
with every staff meeting now including a substantive law overview for a different area of law to ensure
staff is making accurate referrals. Enhanced training has reduced errors among staff, and use of instant
messaging software has helped staff assist each other with referral questions without interrupting active
client calls. RIS staff updated the department training guide in order to train new employees in a more
uniform and efficient manner. RIS staff also updated the department’s resource guide that is used to
provide callers with community organizations that may be able to offer assistance. The guide contains
approximately 200 different organizations and community resources and is organized by area of law.
The guide will be made available to other legal service providers and will eventually be hosted on the
bar’s public website.
Maintaining a full RIS staff was a challenge in 2016, with three .5 FTE positions currently remaining open.
Working with the HR department, RIS created new advertisements for the open positions that
emphasize the benefits of working for the bar and the team-oriented environment of the RIS
department. The BOG also approved a .5 FTE increase for the RIS department in order to move all
accounting responsibilities into RIS and out of the Accounting Department. This change should improve
the department’s ability to track remittance payments and make invoice adjustments for the panelists.
Overall call volume increased in 2016, reaching 74,393 calls and 4,676 online referral requests. RIS made
47,772 total referrals – a 2.8% increase in referrals over the previous year. Totals by program area are:
LRS
Modest Means
Problem Solvers
Military Assistance

44,677
2.925
136
34
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The gap between calls and referrals is due to the fact that RIS functions both as a referral service and an
information center. As stated above, over the years RIS has compiled a massive resource guide that staff
members use to assist callers who may benefit from community resources, charities or government
agencies. RIS is currently updating the guide and transferring it into a format that can be posted on the
bar’s public website.
Marketing
The public-oriented focus for 2015-2016 was to increase traffic to the OSB website, including the Legal
Help page, to inform potential clients about available resources. Throughout 2015, RIS worked with the
Communications & Public Services Department to continue the pilot Craig’s List and Google Ad Words
campaigns. Staff posted a "Need Legal Help?" message at various times on Craig’s List. The posting
included an embedded link to the "Legal Help" page on the bar’s website. At the same time RIS Staff
started two Google Ad Word campaigns. The first campaign, "OSB Website," focused on increasing the
use of the OSB public website by people looking for information on legal topics. The second campaign,
"RIS," focused on directing potential clients to the online referral request form for the Lawyer Referral
Service for a specific area of law. These campaigns have resulted in a combined 7,767 clicks and
2,534,987 impressions in 2015. This in turn resulted in a 6% increase in visits to the RIS "finding the right
lawyer" web page, with 86,780 visits in 2015.
During 2016 the Communications Department began filming a "Legal Q&A" video series and posting the
videos to the OSB public website. As videos are uploaded, a Google Ad campaign focusing on the same
area of law is initiated in order to draw additional traffic to the OSB public website (which includes a link
to our online referral request form).
Finally, RIS has revised the publication "Legal Issues for Older Adults." The publication will be provided
to the public in both hard copy and electronic formats as part of our grassroots outreach to legal
stakeholders and the public. The guide will be available in English, Spanish, Russian, Vietnamese,
Mandarin and Korean.
Outreach to members remains focused on current panelists; with total registration remaining stable in
2016, no active recruitment of new panelists was warranted. However, the MMP is in need of new
panelists in some under-served areas, such as Eastern Oregon and some parts of the coast. RIS staff is
working with the Creative Services Department to create several MMP recruitment advertisements for
the Bar Bulletin in order to boost attorney participation.
Modest Means Expansion
Following up on the BOG’s directive to explore Modest Means Program expansion, RIS worked with the
Public Service Advisory Committee (PSAC) to begin preliminary efforts to create Modest Means panels
for Elder Law and Appellate Law. RIS staff met with both sections to gauge attorney interest in
participating in these areas of law at a reduced rate. RIS staff and the PSAC will continue these efforts in
2017 with the goal of creating a pilot project.
In 2016 the PSAC voted unanimously to make a recommendation to the BOG on a global change to
percentage fees in the form of a $200 “trigger” amount. If a referral does not result in the panelist
earning and collecting at least $200 on the case, the attorney will not pay a remittance to the bar. The
BOG’s Budget and Finance Committee will review this recommendation in early 2017. Implementation
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of the trigger will require approximately 40 hours of programming by the IT department. Depending on
the timeline of the AMS implementation, the trigger may be delayed significantly.
Unforeseen circumstances caused the RIS Department to develop its own referral software at the start
of 2015. Since the go-live date on April 22, 2015, RIS has made more than 80,000 referrals in the new
system with virtually no issues. Bringing the software in-house allowed RIS to implement several new
features, including single sign-on with the bar’s website, enhanced reporting speed, and a more userfriendly payment system. Member feedback has been uniformly positive since implementation, and the
bar is saving $7,500 per year in fees that were paid to a third-party software developer. RIS staff will
continue monitoring the new system and making improvements where needed.
Disability Rights Oregon (DRO)
DRO provides advocacy and legal services to people with disabilities who have an issue related to their
disability and that falls within their goals and priorities. They focus on cases that will make positive
changes for the community, cases where a person is at risk of long-term harm, services to minority, rural
and other underserved communities, and information and materials for self-advocacy.
https://droregon.org/.
Youth Rights & Justice
Lawyers with YRJ represent children in the foster care system, parents in dependency, and youth in
juvenile court. Services generally are limited to Multnomah County, with the exception of appellate
legal services, which extend statewide. http://www.youthrightsjustice.org/.
Oregon Court Self-Help Center
The Oregon Judicial Department has established a page on its website called the “Self-Help Center”
which directs self-represented parties to a number of resources, including interactive forms for family
law, small claims, residential FED, and FAPA cases. The OJD has plans to continue adding to this forms
bank. http://www.courts.oregon.gov/help/Pages/default.aspx.
Catholic Charities Immigration Legal Services
Catholic Charities provides high quality immigration legal services to low income immigrants and
refugees, and engages in public education, training and community outreach in order to promote justice
for all newcomers and conditions for their full participation in American society.
http://www.catholiccharitiesoregon.org/services_legal_services.asp.
Catholic Charities Low Income Taxpayer Clinic
Provides free representation to resolve personal income tax concerns with the Internal Revenue Service
and sometimes with the Oregon Department of Revenue.
Immigration Counseling Service (ICS)
To receive services from ICS, individual’s income must be below 200% of the federal poverty line. ICS
provides direct legal services to asylees, refugees, and assistance with DACA, T&U visas, a deportation
defense. http://ics-law.org/.

OSB Futures Task Force Innovations Committee | Report and Recommendations - 92

635

Lutheran Community Services Northwest Immigration Counseling and Advocacy Program
Provides low-cost immigration counseling to the Portland Metro’s refugee and immigrant populations.
Immigration Counseling is provided by or supervised by accredited representatives who have been given
permission to give immigration advice by the U. S. Board of Immigration Appeals (BIA). ICAP counsels
immigrants and refugees about their rights and responsibilities pertaining to their immigration status,
helps clients with all immigration forms and applications, and represents clients before the U.S.C.I.S. and
Immigration Court. Their staff and counselors can serve clients in English, Spanish, Russian, Vietnamese,
Korean and Arabic. http://www.lcsnw.org/services.html.
Refugee Disability Benefits Oregon (RBDO)
RDBO provides direct representation of refugees on social security disability applications.
http://www.rdbo.org/refugee-disability-benefits-of-oregon/.
Portland State University Student Legal Services
Provides free legal services to current PSU students in a variety of areas of law, including, bankruptcy,
employment, personal injury, expungement, immigration, landlord-tenant, small claims, traffic, family,
and consumer. https://www.pdx.edu/sls/home.
St. Andrew Legal Clinic (SALC)
St. Andrew Legal Clinic is a public interest law firm established in 1979 that provides legal services to
low- and moderate-income individuals with family law needs. It charges fees on a sliding scale, based on
income, family size, and ability to pay. It serves Multnomah, Washington, Clackamas, Columbia and
Yamhill counties with ten lawyers and ten staff (which includes an executive director and development
director. The clinic provides full-service representation to approximately 380 clients and limited-scope
representation to an additional 240 clients on an annual basis. http://www.salcgroup.org/.
Victim Rights Law Center (VRLC)
Established in 2003, the VRLC is a nonprofit law firm that provides free legal services to victims of rape
and sexual assault in the areas of privacy, safety, immigration, housing, education, employment and
financial stability, in order to help rebuild their lives. The VRLC serves Multnomah, Washington, and
Clackamas Counties, in addition the state of Massachusetts. The Oregon office has seven lawyers and a
program coordinator. In addition to providing direct legal services, the VLRC also provides training and
mentorship to pro bono lawyers, policy advising to the United States Department of Justice, and training
for university administrators and law enforcement about sexual assault response. Oregon’s office
provides direct representation to approximately 200 victims per year. https://www.victimrights.org/.
Pro Bono Services
A number of formal and informal pro bono programs exist in Oregon, not all of which are catalogued in
this Appendix. The OSB maintains a list of certified pro bono programs, which can be found on the OSB
website here: https://www.osbar.org/probono/VolunteerOpportunities.html.
Legal Aid Services of Oregon also maintains a list of pro bono opportunities in the Portland metro area,
which can be found on the LASO website here: https://lasoregon.org/getinvolved/item.5774Portland_Metro_Pro_Bono_Opportunities.
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Oregon bar considering paraprofessional licensing and
bar-takers without JDs
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The Oregon State Bar's board of governors took major steps to liberalize rules around
paraprofessional licensing and allowing people without law degrees to sit for the bar exam.
During a meeting Sept. 27, the board of governors approved recommendations from two separate bar
task forces that are intended to increase access to justice in the Beaver state. The first
recommendation is for a paraprofessional licensing program would allow licensed individuals to
provide limited legal advice without a supervising attorney, according to the board of governors’
agenda (https://bog.osbar.org/files/2019/09/September-27-2019-BOG-Agenda-.pdf).
To qualify, an individual would need to be at least 18 years old, pass a national certification exam, and
either have an associate’s degree from an ABA-approved or institutionally accredited paralegal studies
program or a JD or have 1,500 hours of experience as a paralegal under an attorney’s supervision.
“The most compelling argument for licensing paraprofessionals is that the bar’s other efforts to close
the access-to-justice gap have continued to fall short,” reads the Oregon State Bar’s Futures Task
Force 2017 Executive Summary report (https://www.abajournal.com/files/FuturesTF_Summary.pdf), which
recommended the program for adoption. “We must broaden the options available for persons seeking
to obtain legal services, while continuing to strive for full funding of legal aid and championing pro
bono representation by lawyers.”
Versions of a paraprofessional program exist in Utah and Washington. California is considering a
similar proposal.
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Image from Shutterstock.com.
The other notable recommendation would allow people without ABA-accredited law degrees sit for
the Oregon State Bar exam.
Recommended by the Oregon State Bar’s Alternative Pathways Taskforce Committee in a 2016
report (https://bog.osbar.org/files/2019/09/September-27-2019-BOG-Agenda-.pdf) (starting at PDF page 115), the
proposal would allow a person with at least a bachelor’s degree, good moral character, and who has
completed a four-year mentorship program in a law office, legal department or court sit for the bar
and be licensed in the state.
The committee notes that taking part in the four-year program could cost between $12,000 and
$18,000, significantly lower than then $35,000
(https://registrar.uoregon.edu/sites/registrar1.uoregon.edu/files/uoregon_2018-2019_tuition-and-fee-tables_04022018.pdf) per year a
resident would pay at the University of Oregon School of Law. (Disclosure: the author is a nonresident graduate of the University of Oregon School of Law.) Lower costs could, the committee
believes, lead to a more diverse practicing bar in the state.
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California, Maine, New York, Washington, Vermont and Virginia already allow people without
three-year law degrees to sit for their state bar exams.
The next step will be to create detailed proposals and regulations relating to each of the two above
recommendations. All proposals would have to be approved by the Oregon Supreme Court before
going into effect.
This is a developing story.
Correction made Oct. 8 to the cost of a University of Oregon law degree. We regret the mistake.
Give us feedback, share a story tip or update, or report an error.

Copyright 2021 American Bar Association. All rights reserved.
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Paraprofessional Licensing Implementation Committee Charge

On September 27, 2019, the OSB Board of Governors approved the creation of a
paraprofessional licensing implementation committee. On February 7, 2020, the BOG established the
following charge for the committee:

Engage stakeholders to develop a regulatory framework for licensing paralegals consistent with
the recommendations of the OSB Futures Task Force Report in order to increase access to the
justice system while ensuring the competence and integrity of the licensed paralegals and
improving the quality of their legal services.
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Paraprofessional Licensing Committee
BACKGROUND. In early 2017, the Regulatory Committee of the Legal Futures Task Force formed a
Paraprofessional Workgroup to “explore the licensing of paraprofessionals including Limited Legal License
Technicians (LLLTs), paralegals and document preparers.” In its report, the Workgroup made a number of
recommendations to the OSB Board of Governors (BOG) including the appointment of a committee to develop a
detailed implementation plan for licensing paraprofessionals. The OSB Board of Governors formed the
Paraprofessional Licensing Implementation Committee for this purpose.
PURPOSE. The Oregon State Bar Board of Governors convened the Paraprofessional Licensing Implementation
Committee to draft rules for the licensure of paraprofessionals to provide limited scope legal services. The
Board also created an Advisory Group to assist the Implementation Committee by providing a more extensive
feedback structure and expanded presence in affected communities.
The purpose of the Implementation Committee is to:





Develop the regulatory framework for licensing paralegals consistent with the recommendations of the
Futures Task Force Report.
Increase access to justice
Ensure the competence, integrity, and quality of legal services of the licensed paralegals.
Engage stakeholders throughout this process.

Advisory members are expected to:





Monitor the work of the Implementation Committee.
Keep the Implementation Committee informed as to the perspectives and concerns of attorneys, the
legal community and the public at large.
Keep affiliated stakeholder groups with which they are each involved advised on the work of the
Implementation Committee.
Provide input from stakeholder groups to the Implementation Committee and respond to inquiries
when appropriate.

MEMBERSHIP. The Implementation Committee is made up of 12 members, including three judges and two
public members. The Advisory Group members is made up of a broad range of members, who have insight and
experience as to the needs of their respective communities, that licensed paraprofessionals would serve.
MEETINGS. The Implementation Committee will meet on a monthly schedule throughout much of 2021. Small
workgroups of Committee members will meet more frequently to work on specific tasks and projects to bring
back to the larger committee.
Although advisory members do not vote as part of the Implementation Committee, with the approval of the
Committee Chair, they are encouraged to attend Committee meetings to provide comments.
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OSB Paraprofessional Licensing Implementation Committee – Regulation Subcommittee Status Report
March 1, 2021
Over the course of the last months, the Regulation Subcommittee has met several times to review rules
and statutes relating to the potential practice of Licensed Paraprofessional’s (LP’s) and LP’s potential
impact on each including what changes should be accommodated to facilitate the two LP practice areas
identified by the Oregon State Bar Board of Governors. In addition to the Implementation Committee
meetings, the Regulation Subcommittee has met additionally on 1/4/2021, 2/23/2021 and 2/26/2021.
Below are lists of items currently reviewed, items to be reviewed, and work in progress.
Items Reviewed
A. Rules/Statutes
1. Minimum Continuing Legal Education (MCLE)
2. Oregon Rules of Civil Procedure (ORCP)
3. Oregon Rules of Professional Conduct (ORPC)
4. Uniform Trial Court Rules (UTCR)
5. Oregon Rules of Evidence (OEC)
6. Oregon Code of Judicial Conduct
Items to Review
A. Rules/Statutes
1. OSB Client Security Fund Rules
2. Oregon Rules of Procedure
3. Information Domestic Relations Trials (IDRT)
4. ORS 9.005 et. seq – Oregon State Bar Act (9.010, 9.025, 9.030, 9.080, 9.112, 9.114)
5. ORS 20 et. seq (Fee provisions)
6. ORS 124.060 – Elder Abuse Reporting
7. ORS 419B.005 et seq. – Child Abuse Reporting
8. Court SLR’s
9. ORS 3.428 – Family Law Facilitation Programs
Items Identified for Implementation Committee to Review
A. Admission Criteria
B. LP’s scope of practice considerations:
a. LP’s role in DHS proceedings
b. LP’s role in Contempt (remedial when confident requested) proceedings
c. Military Divorces and Unstipulated Military Divorces
d. Beal and Beal (Unregistered Domestic Partnership Cases)
e. Jail/Prison access for LP when client confined
f. ORS 107.718 - Family Abuse Protection Act (FAPA) Restraining Order
g. ORS 30.866 - Oregon Stalking Protective Order (SPO)
h. LP’s role in appeals (administrative, circuit court, and appellate court)
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i.

Postnups, Prenups, Juvenile cases, QDRO’s, ORS 109.199, and Out of State
Modifications
C. LP’s discipline reporting requirements
D. Referral Service – will there be one and how will it impact current ethics rules?
Items in Draft Status
A. Drafting proposed ORPC’s for LP’s. Proposing independent ORPC’s for LP’s separate from the
ORPC’s regulating attorneys.
During the next LP Implementation Committee meeting, the Regulation Subcommittee will be inviting
committee members with landlord/tenant experience to provide feedback on specific items relating to
LP’s potential practice. The Regulation Subcommittee will continue working through each of the above
Items to Review.
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I. EXECUTIVE SUMMARY
The Task Force on Access Through Innovation of Legal Services (ATILS) was assigned to study
possible regulatory changes for enhancing the delivery of, and access to, legal services through
the use of technology, including artificial intelligence and online legal service delivery models.
The work of ATILS was animated by the inescapable conclusion that nearly all Californians are
facing severe challenges in obtaining access to legal services for commonly encountered legal
problems. As one speaker1 at the ATILS public hearing observed:
People will suggest we just need more pro bono work, we need increased funding for
civil legal aid, or we need Civil Gideon rights. These are all terrific strategies, important
strategies. But we all know they have been tried for decades, while the situation is
growing direr. We need new strategies. We need to unlock new forms of legal services
delivery, both by lawyers and other kinds of legal professionals if we hope to address
the problems that exist.2
The ATILS effort was grounded in an extensive body of research and feedback including a legal
market landscape analysis, the Justice Gap Report, and presentations from experts on
regulatory reform, including Rebecca Sandefur who presented her 2019 report,3 Legal Tech for
Non-Lawyers: Report of the Survey of US Legal Technologies. Other presentations addressed
artificial intelligence and legal services programs that are experimenting with technology driven
delivery systems.
In July 2019, the State Bar Board of Trustees issued for public comment the 16 options for
innovation in the delivery of legal services that had been developed by ATILS. The purpose of
soliciting comment on these options at the mid-point of ATILS’ work was to seek broad public
input to inform the Task Force’s development of final recommendations. Over 2,800 public
comments were received in response to the circulated options. In addition, the Task Force
sought and received further input through public hearings, town hall meetings, and moderated
stakeholder discussions.

1

Testimony of Dean Andrew Pearlman, Suffolk University Law School, Prior Chief Reporter for ABA Commission on
the Future of Legal Services and Inaugural chair of the ABA Center For Innovation.

2

Regarding increased pro bono services by lawyers as a strategy for addressing the justice gap, the 2019 California
Justice Gap Study Executive Report (Justice Gap Report) estimated that “an additional 8,961 full-time attorneys
would be needed to resolve all the civil legal problems experienced each year by low-income Californians.” The
Justice Gap Report explained that: “Estimating the funding required at $100,000 per year per attorney, inclusive of
salary and administrative costs, an additional $900 million in legal aid funding would be required each year to meet
the legal needs of low-income Californians eligible for legal aid. For comparison, the State Bar-funded legal aid
organizations cumulatively employed approximately 1,500 attorneys in 2018, and leveraged 16,000 pro bono
attorneys to provide services,” or the equivalent of another 1500 full time equivalents. (Justice Gap Report, at
p. 14.)
3

The report is posted online at: http://www.americanbarfoundation.org/uploads/cms/documents/
report_us_digital_legal_tech_for_nonlawyers.pdf.

3
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This report presents seven recommendations that are informed by this substantial input
considered by the Task Force and which reflect the goals of the ATILS charter. The
recommendations include proposals for: (1) issuance of amendments to the Rules of
Professional Conduct for public comment;4 (2) formation of a new State Bar working group to
explore development of a regulatory sandbox to test innovative delivery systems; and (3) key
public protection, access, and regulatory principles for transmission to the State Bar’s soon to
be formed Paraprofessional Working Group. The recommendations also include proposals for
studies of the regulation of Certified Lawyer Referral Services and of the rules governing lawyer
advertising and solicitation in light of the changes made by the American Bar Association (ABA)
to the Model Rules of Professional Conduct. The seven recommendations are set forth below.
ATILS recommends that the Board:
1. Issue for public comment an amended Rule of Professional Conduct 5.4 to expand the
existing exception for fee sharing arrangements with a nonprofit organization, and
continue to study other possible revisions to the rule.
2. Issue for public comment an amended Rule of Professional Conduct 1.1 that would add a
new comment providing that a lawyer’s duty of competence encompasses a duty to
keep abreast of the changes in the law and law practice, including the benefits and risks
associated with relevant technology.
3. Issue for public comment a new Rule of Professional Conduct 5.7 addressing the delivery
of law related services provided by lawyers and businesses owned or affiliated with
lawyers.
4. Direct the anticipated State Bar Paraprofessional Working Group to consider the key
principles of a licensing program that authorizes eligible nonlawyers to provide limited
legal services developed by the Task Force.
5. Form and appoint a new working group to explore the development of a regulatory
sandbox that can provide data on any potential benefits to access to legal services as well
as the potential for consumer harm if prohibitions on unauthorized practice of law, fee
sharing, nonlawyer ownership, and other legal restrictions are modified or completely
suspended for authorized sandbox participants.
6. Consider recommendations for amendments to the Certified Lawyer Referral Service
rules and statutes with relevant Rules of Professional Conduct to ensure that they
properly balance public protection and innovation in light of access to justice concerns
and with a particular emphasis on ascertaining if existing laws impose unnecessary
barriers to referral modalities (such as automated referrals or online matching services)
that are in the public interest.

4

Unless otherwise noted all references are to the California Rules of Professional Conduct.

4
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7. Consider recommendations for amendments to the Rules of Professional Conduct
governing advertising and solicitation informed by the current American Bar Association
Model Rules of Professional Conduct and the proposed advertising and solicitation rules
developed by the Association of Professional Responsibility Lawyers.
Among these recommendations are proposals that narrow and refine some of the 16 options
for regulatory reform that were issued for public comment. Other recommendations are
intended to generate additional data and empirical evidence to enable the State Bar to
continue the effort to evaluate regulatory reform options. To better understand the general
scope and substance of the ATILS recommendations, two key questions and answers are set
forth below.
1. Do the recommendations modify existing prohibitions against the unauthorized practice of
law (UPL) by nonlawyers?
ANSWER: ATILS studied the issue of whether nonlawyer providers in the legal services market
might enhance access to legal services and developed two recommendations that address this
question, with neither suggesting that immediate changes to UPL restrictions are warranted.
First, as a short term objective, the Task Force agrees with the Board of Trustees’ (Board)
current steps to consider implementation of a new paraprofessional licensing program (such as
a Limited License Legal Technicians program) that would allow nonlawyer individuals to render
specified limited legal advice and services. To assist that initiative, the Task Force has
articulated key public protection, access, and regulatory principles and recommends that these
be conveyed to the State Bar’s new paraprofessional working group. The principles include
among others: (1) confidentiality/privilege protections for communications with nonlawyer
licensees; (2) financial responsibility requirements; (3) and certification requirements, including
background checks.
Second, as a longer term objective, the Task Force believes that beneficial UPL reforms might
ultimately include changes to permit practice of law by entities using technology driven delivery
systems. However, due to the unprecedented nature of such systems in the practice of law, the
Task Force recommends that the Board explore the development of a regulatory sandbox or
pilot program to evaluate these delivery systems. By creating a controlled regulatory
environment that allows innovators to test these systems and demonstrate that access to legal
services benefits substantially outweigh potential risks of consumer harm, the State Bar can
secure experiential data upon which to base an informed decision as to whether, and if so, how
permanent changes to UPL prohibitions should be pursued. The Task Force believes that a oneto-many model for delivery of legal services, a model made possible only through leveraging
technology, poses a greater likelihood of increasing access than any options which rely on the
traditional mode of one lawyer servicing one client to resolve one legal problem.

5
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2. Do the recommendations modify restrictions on attorney fee sharing with nonlawyers and
nonlawyer ownership of law practices?
ANSWER: The Task Force’s fee sharing recommendations are structured as short and long term
proposals; in the immediate term, only fee sharing with non-profits is addressed.
As a short term objective, the Task Force has drafted a proposed amendment to rule 5.4, the
lawyer disciplinary rule that restricts attorney fee sharing with a nonlawyer. The Task Force’s
amendment would expand the existing exception for lawyers to share fees with certain
nonprofit organizations. Currently, the exception only allows for the sharing of court awarded
fees. The Task Force’s recommended revision would allow fee sharing with a nonprofit in the
case of an out-of-court settlement or other resolution that does not involve court action to
award attorney fees. If ultimately adopted by the Board and approved by the Supreme Court,
this rule change would provide greater opportunities for legal services organizations to fund
their programs through fee sharing arrangements with participating lawyers.
As a longer term objective, the Task Force recommends ongoing study of further revisions to
rule 5.4. If, following study, a regulatory sandbox is developed, it is anticipated that applications
for participation would be encouraged from law firms and from alternative legal services
providers (ALSP) such as nonlawyer owned and operated technology firms, and business
collaborations of lawyers and nonlawyers. On the one hand, the Task Force is well aware from
public comments received and other input that the longstanding restrictions on fee sharing and
nonlawyer ownership serve to protect an attorney’s exercise of independent professional
judgment in providing legal advice and services. On the other hand, the Task Force regards rule
5.4 as central to advancing innovation in the delivery of legal services and has heard from
technologists and others that this rule is a significant inhibitor of new delivery systems that
might otherwise be brought to market by nonlawyer entities or co-owned collaborations of
lawyers and nonlawyers. Once deployed, the data from sandbox trials, which would be
conducted pursuant to Task Force recommendation #5 could inform whether, and to what
extent compliance enforcement standards and risk based proactive auditing by a regulatory
oversight body could balance consumer protection and access goals in the absence of a
prophylactic ban on fee sharing and nonlawyer ownership. It is notable that the high value
placed by ATILS on supporting innovation, including through the efforts of ALSPs, is mirrored in
studies and reforms occurring in other U.S. jurisdictions and by recent resolutions of the ABA5
and the Conference of Chief Justices6 that focus on innovation as a strategy to increase access.

5

On February 17, 2020, the ABA House of Delegates passed Resolution 115 that encourages state regulators and
state bar associations to explore regulatory innovations that could improve access to legal services, and to collect
data on those programs. The is posted online at:
https://www.americanbar.org/content/dam/aba/administrative/news/2020/02/midyear2020resolutions/115.pdf.
6

At its Midyear Meeting on February 5, 2020, the Conference of Chief Justices’ (CCJ) adopted Resolution 2 that
“urges its members to consider regulatory innovations that have the potential to improve the accessibility,
affordability and quality of civil legal services, while ensuring necessary and appropriate protections for the
public.” The resolution is posted online at:

6
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II. BACKGROUND AND PURPOSE OF THE TASK FORCE
The 2017-2022 State Bar Strategic Plan: The State Bar’s mission is to protect the public and
includes the primary functions of licensing, regulation, and discipline of attorneys; the
advancement of the ethical and competent practice of law; and support of efforts for greater
access to, and inclusion in, the legal system. The State Bar operates under a five year strategic
plan. Goal 4 of the strategic plan is to: “Support access to legal services for low- and moderateincome Californians and promote policies and programs to eliminate bias and promote an
inclusive environment in the legal system and for the public it serves, and strive to achieve a
statewide attorney population that reflects the rich demographics of the state’s population.”
Objective d, of this goal provides that: “Commencing in 2018 and concluding no later than
March 31, 2020, study online legal service delivery models and determine if any regulatory
changes are needed to better support and/or regulate the expansion of access through the use
of technology in a manner that balances the dual goals of public protection and increased
access to justice.”
To advance this objective the State Bar commissioned Professor William Henderson,7 a national
expert in the analysis of the legal profession, to conduct a legal market landscape report
outlining the current availability and impact of online legal service delivery models.
Legal Market Landscape Report: The Board received Professor Henderson’s Legal Market
Landscape Report (the Henderson Report) at its July 20, 2018, meeting. The Henderson Report
surveys the landscape of the current and evolving state of the legal services market and
identifies new business models developed for delivering legal services using methods that are
distinct from traditional delivery systems, including online delivery systems. The report
describes the two primary sectors of the market served by lawyers: the PeopleLaw sector in
which lawyers serve individual clients; and the Organizational Client sector in which lawyers are
focused on serving corporate clients. One key finding of the report is a growth trend in the
Organizational Client sector and a sharp decline in the PeopleLaw sector. Professor Henderson
provides a comparative analysis of the dollars spent on legal services by type of client for the
years 2007 and 2012 and observes the most striking feature is that “over a five-year span, the
total dollar amount for individual clients (PeopleLaw sector) declined by nearly $7 billion.
During the same time, the amount allocated to businesses (Organizational Client sector)
increased by more than $26 billion.”
https://ccj.ncsc.org/~/media/Microsites/Files/CCJ/Resolutions/02052020-Urging-Consideration-RegulatoryInnovations.ashx.
7

Professor William Henderson is on the faculty at Indiana University Maurer School of Law, where he holds the
Stephen F. Burns Chair on the Legal Profession. Prof. Henderson focuses primarily on the empirical analysis of the
legal profession and his work has appeared in leading legal journals, publications, and the mainstream press. Based
on his research and public speaking, Prof. Henderson was included on the National Law Journal’s list of The 100
Most Influential Lawyers in America. In 2015 and 2016, he was named the Most Influential Person in Legal
Education by The National Jurist magazine. In 2010, Prof. Henderson co-founded Lawyer Metrics, an applied
research company that helps lawyers and law firms use data to make better operational and strategic decisions. In
2017, he founded Legal Evolution, an online publication that chronicles successful innovation within the legal
industry.

7
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Professor Henderson also explains that substitution is occurring in the market. He finds that:
“The PeopleLaw sector is increasingly served by legal publishers such as LegalZoom, Rocket
Lawyer and many others that provide access to tech-enabled forms. In effect, this creates a
consumer DIY culture where it is difficult to combine high-quality, low-cost forms with legal
advice.”
On the key issue of regulation, the Henderson Report ultimately finds that “ethics rules . . . and
the unauthorized practice of law… are the primary determinants of how the current legal
market is structured . . . .¶ Under ethics rules, any business engaged in the practice of law must
be owned and controlled by lawyers. This prohibition limits both the opportunity and incentive
for nonlegal entrepreneurs to enter the legal market.” Ultimately, the report’s conclusion
states: “By modifying the ethics rules to facilitate this close collaboration [of lawyers and
nonlawyers], the legal profession will accelerate the development of one-to-many productized
legal solutions that will drive down overall costs; improve access for the poor, working and
middle class; improve the predictability and transparency of legal services; aid the growth of
new businesses; and elevate the stature and reputation of the legal profession as one serving
the broader needs of society.” The full text of the Henderson Report is posted at:
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000022382.pdf.
Following discussion of Professor Henderson’s report and presentation at the July 20, 2018,
meeting, the Board adopted a resolution to form ATILS stating: “the Board of Trustees
authorizes the formation of a Task Force to analyze the landscape report and conduct a study of
possible regulatory reforms, including but not limited to the online delivery of legal services,
that balance the State Bar’s dual goals of public protection and increased access to justice.” The
Board’s action also directed staff to work with the Chair and Vice-Chair of the Programs
Committee to draft a proposed Task Force charter.

8
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The following ATILS charter was approved by the Board at its meeting on September 14, 2018:8
The Task Force on Access Through Innovation of Legal Services (ATILS) is
charged with identifying possible regulatory changes to enhance the delivery
of, and access to, legal services through the use of technology, including
artificial intelligence and online legal service delivery models. A Task Force
report setting forth recommendations will be submitted to the Board of
Trustees no later than December 31, 2019. Each Task Force recommendation
should include an explanatory rationale that reflects a balance of the dual
goals of public protection and increased access to justice.
In carrying out this assignment, the Task Force should do the following:
1. Review the current consumer protection purposes of the prohibitions against
unauthorized practice of law (UPL) as well as the impact of those prohibitions on access
to legal services with the goal of identifying potential changes that might increase access
while also protecting the public. In addition, assess the impact of the current definition
of the practice of law on the use of artificial intelligence and other technology driven
delivery systems, including online consumer self-help legal research and information
services, matching services, document production and dispute resolution;
2. Evaluate existing rules, statutes and ethics opinions on lawyer advertising and
solicitation, partnerships with nonlawyers, fee splitting (including compensation for
client referrals) and other relevant rules in light of their longstanding public protection
function with the goal of articulating a recommendation on whether and how changes
in these laws might improve public protection while also fostering innovation in, and
expansion of, the delivery of legal services and law related services especially in those
areas of service where there is the greatest unmet need; and
3. With a focus on preserving the client protection afforded by the legal profession’s core
values of confidentiality, loyalty and independence of professional judgment, prepare a
recommendation addressing the extent to which, if any, the State Bar should consider
increasing access to legal services by individual consumers by implementing some form
of entity regulation or other options for permitting nonlawyer ownership or investment
in businesses engaged in the practice of law, including consideration of multidisciplinary
practice models and alternative business structures.
(See Board Open Session Action Agenda Item No. 701 SEPTEMBER 2018.)

III. OVERVIEW OF THE WORK OF THE TASK FORCE
Members of the Task Force: ATILS was appointed as a twenty-three member Task Force that
included 11 public members; ten lawyers; and 2 judges. Collectively, the expertise on ATILS
8

Subsequently, the charter was amended to extend the deadline for submission of a final report to March 31,
2020.
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included knowledge and experience in: (1) legal services programs; (2) artificial intelligence and
“big data;” (3) attorney professional responsibility and UPL; (4) lawyer referral services; (5)
information technology and data security/privacy; (6) online provision of legal information,
document preparation and law-related services; (7) paralegal and law office legal support
services; (8) and online dispute resolution. Three officers were appointed: the Chair, the
Honorable Lee Edmon, Presiding Justice, California Court of Appeal, Second Appellate District,
Division 3; and two Co-Vice-Chairs, Toby Rothschild, Of Counsel, OneJustice, and Joyce Raby,
Executive Director, Florida Justice Technology Center. A roster of the current Task Force
members is provided as Appendix 1.9 Two members of the Task Force were appointees
nominated by the Legislature. Additionally, liaisons from the staff of the Supreme Court of
California regularly attended ATILS meetings. State Bar assistance was provided by staff from
the Office of Access & Inclusion, the Office of Chief Trial Counsel, the Office of General Counsel,
and the Office of Professional Competence.
Meetings of the Task Force: To carry out its assignment ATILS held eleven meetings.10
Consistent with the charter’s 3 enumerated assignments, ATILS formed 3 subcommittees: (1)
Unauthorized Practice of Law-Artificial Intelligence subcommittee (UPL/AI subcommittee); (2)
Rules and Ethics Opinions subcommittee (Rules subcommittee); and,(3) Alternative Business
Structures-Multidisciplinary Practice subcommittee (ABS/MDP subcommittee). These
subcommittees held several meetings separate from the plenary sessions of the Task Force. A
schedule of the meetings held, including additional subcommittee meetings, is provided as
Appendix 2.
Expert and Practitioner Input
At several meetings, ATILS received presentations from persons knowledgeable in legal
technology and access to justice.11
SPEAKER

BRIEF BIOGRAPHICAL INFORMATION

MEETING
DATE

IV Ashton

Founder and president of Houston AI

12/5/2018

William D.
Henderson

Professor of law, editor of Legal Evolution, author of the Legal
Market Landscape Report presented to the Board on July 20, 2018

12/5/2018

9

Over the course of the task force’s work, there were some member resignations that were filled by alternate
nominees. This is indicated in the provided roster.

10

The ATILS meetings were webcast, including presentations of speakers, and the archived streams are available at
the State Bar website.
11

During the opportunity for public comment at the ATILS’ meetings the following persons appeared and provided
oral comments: Drew Amerson and Jason Richmond (2/28/19 meeting); Mr. Kabateck, Ms. Shining. Mr. Bojeaux,
Ms. Jensen, Ms. Sirkin, Mr. Losh, Mr. Seo, Mr. Cohen, Mr. Taillieu, Ms. Dijvre, Mr. Grinwald, Mr. Saadian, Mr.
Kunstler, and Ms. Joyce (10/7/19 Meeting); Jason Solomon, Carolyn Shining, Grant Kennedy, and Andrew Sizer
(11/6/19 Meeting); Ian Duncan, Jim Wilroy, Carolyn Shining, and Mark Lester (2/4/20); and, Christopher Sanchez
and Brian Pangrle (2/24/20 meeting)
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SPEAKER

BRIEF BIOGRAPHICAL INFORMATION

MEETING
DATE

Kevin E. Mohr

Professor of law, former COPRAC Chair, former Rules Revision
Commission consultant, member of ATILS

12/5/2018

Rebecca L.
Sandefur

Faculty fellow and founder of the Access to Justice Initiative at the
American Bar Foundation

4/8/2019

Alison Paul and
Angie Wagenhals

Executive Director and Pro Bono Director, Montana Legal Services
Association, LSC grant recipient for technology in legal aid

5/13/2019

Colleen Cotter

Legal Aid Society of Cleveland, LSC grant recipient for technology in
legal aid

8/9/2019

Gillian Hadfield

Professor of Law and Professor of Strategic Management, University
of Toronto

8/9/2019

Margaret Hagan

Director of the Legal Design Lab and a lecturer at Stanford
University Institute of Design

8/9/2019

In addition, the Task Force was briefed on several occasions about the findings of the Justice
Gap Report described below.
2019 California Justice Gap Study: Technical results from the 2019 California Justice Gap Study
were issued in September of 2019. Modeled on the Legal Services Corporation 2017 study,
“Measuring the Civil Legal Needs of Low-income Americans,” the California Justice Gap Study
measured the extent to which all Californians encounter and address civil legal problems. The
study included a survey of nearly 4,000 Californians by NORC at the University of Chicago.
Respondents were asked about the civil legal problems they faced in the past year and whether
they sought legal help for those problems.12 The survey also included questions about the kinds
of help respondents received or why they chose not to seek help, and the respondents’
attitudes about the status or resolution of their legal issues. Based on this survey, the Study
generally finds that: “Many Californians, regardless of income, are navigating critical civil legal
issues without legal representation or meaningful legal assistance.” Specifically, the data
reveals that:



55 percent of Californians regardless of income experience at least one civil legal
problem in their household each year. Among Californians with low incomes, 60 percent
experienced these problems.
Californians received no or inadequate legal help for 85 percent of their problems. This
is due in part to the fact that they seek help for fewer than one in three legal problems.

12

The NORC survey posed questions about respondents experience with problems that have a civil legal remedy. It
is important to note that respondents were not asked to identify if they experienced “legal problems.”
Respondents merely identified the existence of a problem and NORC identified the problem as being a legal
problem.
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Failure to access legal services is a result of both a service gap (supply) and a knowledge
gap (demand); the primary reason Californians do not seek legal help is that they are
unsure that the problem they are experiencing is a legal one.
When Californians seek legal help for their problems, they get that help both offline and
online.

Public Comment and Other Outreach Activity
Public Comment
At its July 11, 2019, meeting, the Board of Trustees authorized a 60-day public comment period
for the 16 options for regulatory reform that had been identified by ATILS. These options
included: (1) general concepts regarding the advisability of defining “the practice of law” and
“artificial intelligence;” (2) potential exceptions to UPL for both individual nonlawyers and
technology driven delivery systems; (3) and concepts for amendments to the rules restricting
fee sharing with nonlawyers and nonlawyer ownership of a law practice. A list of the 16 concept
options for regulatory reform is provided as Appendix 3.
The public comment request, including an explanatory infographic, was posted at the State
Bar’s website in English, Spanish, Chinese, and Tagalog. The public comment notice and
materials are posted at: http://www.calbar.ca.gov/About-Us/Our-Mission/Protecting-thePublic/Public-Comment/Public-Comment-Archives/2019-Public-Comment/Options-forRegulatory-Reforms-to-Promote-Access-to-Justice. To facilitate participation in the public
comment process by stakeholders who might offer a consumer perspective, staff emailed
invitations for comment to the following organizations and agencies:


Northern and Southern California Association of Law Libraries



National Consumer Law Center
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National Association of Consumer Advocates



Consumer Federation of California



State Department of Justice, Office of the Attorney General, Anti-trust Unit



Federal Trade Commission



Inequality.org

In addition, the consumer protection units of various news agencies were contacted and
informed about the request for public comment.
A total of approximately 2,865 comments from over 1,300 distinct individuals or organizations
were received. About 73 percent of the comments indicated a position opposed to one or more
of the proposals. About 18 percent of the comments indicated a position in support of one or
more of the proposals. The remaining comments either stated no preference or did not indicate
a position.
The proposal that received the most comments was the concept of an exception to UPL for
regulated individual nonlawyers to provide specified legal services. This proposal received
about 610 comments with 506 of those opposed. None of the individual proposals received a
majority of comments in support.
Many of the comments identified risks associated with the options for regulatory reform. The
major themes of these comments include the following:


There are insufficient limits on scope, regulation, or enforcement mechanisms for the
provision of legal services by nonlawyers.



There is no clear picture of how the competence of nonlawyer provided services will be
assured – great risk of consumer fraud/harm.



Nonlawyer ownership and fee sharing threaten the independence of professional
judgment in the delivery of legal services – profit motives may overwhelm compliance
with fiduciary duties.



Other less radical initiatives for improving access to justice are preferred (such as more
funding for legal services programs), but are not being adequately explored.

There were fewer comments expressing support. Some of the themes of supportive comments
include the following:


Other countries have already adopted similar reforms to the delivery of legal services
without demonstrated harm to consumers of legal services.
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While more funding for pro bono work and civil legal aid are important strategies, they
have been tried for decades and the access crisis continues to grow–new strategies are
needed.



The one‐lawyer, one‐client, one‐case paradigm will continue to restrict access in the
people‐law sector until innovation is fostered in a way that produces a one‐to‐many
delivery system.



When such a high percentage of consumers do not have access to legal services, the
goal of public protection is not met.

A table showing the distribution of comments received for each public comment option is
provided as Appendix 4. The full text of the public comments is available at the ATILS DropBox
at: http://bit.ly/ATILSDropBox. A report tallying the comments for each concept option is
provided as Appendix 5.
Public Hearing
There were 21 speakers at the ATILS public hearing held on August 10 to coincide with the
ABA Annual Meeting being held in San Francisco. The transcript of the public hearing is posted
at: http://bit.ly/3cGHHdY. Selected excerpts are provided below.
Ralph Baxter (attorney)
“The rules of our law practice [ownership and UPL prohibitions] in California impede
modernization . . . not letting other professionals participate makes legal service more
expensive than it needs to be and it really makes the legal service less effective
because it eliminates and excludes from the conversation about how to do it best,
people with different perspectives, different training, different skills than those of
people who went to law school . . . . There isn’t a business that’s successful in the
United States that doesn’t want a workforce that consist of people with diverse
training, diverse expertise, not just supporting the work of the business but doing the
work of the business and our rules say we can’t have that. They all have to be from the
same narrow training.”
Zachariah DeMeola (current manager at the Institute for the Advancement of the
American Legal System (a.k.a., IAALS) and member of the Colorado Bar Association’s
Communications & Technology Law Section)
“IAALS is an independent think tank at the University of Denver committed to
improving the civil justice system. One of the problems that deeply concerns us is that
the legal profession is not serving the needs of the vast majority of people with legal
problems. . . The problem reaches far up the income scale. . . it reaches the middleclass and even small businesses . . . . Current rules prevent lawyers from sharing fees
with others, so people with novel and potentially ground breaking solutions cannot
partner directly with lawyers to develop new legal services. Innovators who would
otherwise focus on how to meet consumer needs are spending dollars and energy
14
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trying to maneuver around being seen as offering legal services in the first place, or
they are just avoiding the market all together. One such entity recently told IAALS: “It’s
expensive to operate in the grey. It severely cramps our capacity to innovate and serve
the market.” So without change, access to justice is in danger of becoming just a catch
phrase that doesn’t have much relevance to most Americans.”
Stephen Gillers (professor of law, New York University School of Law and former chair
of the Policy Implementation Committee of the ABA’s Center for Professional
Responsibility)
“More important is the fact that a revised rule [5.4 (re fee sharing)], coupled with
present and future advances in artificial intelligence, can allow law offices to organize
in new ways in order to serve clients who could not afford them, at all or easily. I am
thinking of landlord tenant firms, personal injury firms, criminal defense firms,
bankruptcy firms, firms representing debtors and consumers, family law firms, and
firms that write wills and estate plans. Revising rule 5.4 as proposed in Option 1 can
unleash creative approaches that will reduce the cost of legal services in ways we
cannot today even imagine, ways that have never been explored, let alone tried,
because of the rule’s absolute ban.”
Arthur Lachman (current Co-Chair of the APRL Future of Lawyering Committee and
former APRL president)
“Reform is needed now to fill the wide gap in consumer need for legal services . . . .
We are not just talking about access to courts. We are talking about affordable legal
services by consumers at all levels of the income spectrum . . . . Many of the rules
simply have a chilling effect on undertaking efforts that would aid consumers . . . . As
shown in Professor Henderson’s report, restrictions on nonlawyer investment tend to
discourage innovation.”
Town Hall Meetings with Local Bar Associations
During the public comment period, representatives of ATILS participated in the following five
town hall meetings with local bar associations.


San Diego County Bar Association (August 20, 2019)



Los Angeles County Bar Association (August 27, 2019)



Bar Association of San Francisco and the Alameda County Bar Association (co-hosted
on September 9, 2019)



Sacramento County Bar Association (September 10, 2019)



Orange County Bar Association (September 18, 2019)
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While the format and length of individual meetings varied, in general representatives of ATILS
began each meeting with a PowerPoint overview describing the work of the Task Force. This
was followed by short summaries of some of the major options for reform being studied
including UPL exceptions, fee sharing, and ALSPs. Local bar representatives offered
commentary followed by a question and answer session with the audience. ATILS
representatives urged attendees to submit input regarding the recommendations that had
been circulated for public comment using the online submission form. In-person attendance
ranged from about ten to forty persons. The San Diego, Los Angeles, and Orange County
meetings were live streamed.
Some of the points raised by local bar representatives or audience members include:


Harm to the immigrant community by “notario” fraud will be exacerbated if nonlawyers
are allowed to practice immigration law. Deportation and other irreversible
consequences can result from incompetent “cookie cutter” asylum petitions, as just one
example.



Technology solutions must be multilingual and usable by persons who are literacy
challenged.



Estate planning is very complicated and elderly persons are an at risk population when it
comes to fraud and trust mills.



Given the types of legal services that are likely to be rendered by technology and/or
nonlawyer providers, there will probably be little or no competition with the services
presently provided by any typical large or mid-size law firm.

Moderated Stakeholder Discussion Forums
After the public comment deadline, ATILS outreach continued. Task Force members arranged
for informal discussion sessions with various stakeholders. These sessions included a meeting
that was conducted by a professional facilitator. Reports on these sessions were provided at
ATILS meetings. The sessions held are listed below.
Stakeholder Group

ATILS Participants

MEETING
DATE

Consumer Attorneys of California

Bridget Gramme
Carl Luna (Facilitator)

1/16/20

Law Enforcement and Legal Services
Organization Representatives

Bridget Gramme
Toby Rothschild (by phone)

1/27/20

Legal Services Organization
Representatives

Toby Rothschild
Bridget Gramme (by phone)

2/19/20
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Some of the questions or comments raised by stakeholder groups include the following:


How would a newly created regulatory system for both a paraprofessional licensing
program and for entity regulation be funded?



How can the public be assured of the competence of the new regulators and their ability
to weed out and discipline bad actors?



The proposal would lead to a two-tiered system of justice–lawyers for those who can
afford them, and nonlawyers or apps for those who can’t. Everyone deserves a lawyer.



How will the new regulators assure that services are being competently delivered?

Following the session with legal services organization representatives, held on February 19,
2020, a written comment was submitted to ATILS by the Legal Aid Foundation of Los Angeles.
The comment articulates a concern with proposals for technology driven delivery systems
related to the potential reliance on machine translations for non-English speaking consumers
that would have a discriminatory effect on linguistically marginalized communities. The full text
of this comment letter is provided as Appendix 6.

IV. RECOMMENDATIONS
Recommendation No. 1:
Issue for Public Comment an Amended Rule of Professional Conduct 5.4 to Expand
the Existing Exception for Fee Sharing Arrangements with a Nonprofit Organization,
and Continue to Study other Possible Revisions to the Rule

Discussion: Rule 5.4 generally prohibits fee sharing with a nonlawyer. One current exception,
paragraph (a)(5), permits sharing a court awarded fee with a nonprofit organization that
employed, retained, or recommended the lawyer’s employment. ATILS’ proposed amended
rule would expand the ability of a lawyer to share fees with a nonprofit organization by adding
an exception which provides where the legal fee is not court awarded, but arises from a
settlement or other resolution of the claim or matter, the lawyer may share or pay the legal fee
to the nonprofit organization, provided that the nonprofit organization qualifies under section
501(c)(3) of the Internal Revenue Code. The broad public policy concerning permissible fee
sharing with a nonprofit organization is set forth in Frye v. Tenderloin Housing Clinic, Inc. (2006)
38 Cal.4th 23 [40 Cal.Rptr.3d 221]. A specific precedent for this proposed exception is found in
the District of Columbia’s version of rule 5.4.13 Regarding the comments to the proposed

13

D.C. Rule 5.4 includes Comment [11] which provides that:
[11] Subparagraph (a)(5) permits a lawyer to share legal fees with a nonprofit organization that employed,
retained, or recommended employment of the lawyer in the matter. A lawyer may decide to contribute
all or part of legal fees recovered from the opposing party to a nonprofit organization. Such a contribution
may or may not involve fee-splitting, but when it does, the prospect that the organization will obtain all or
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amended rule, revisions include additional public protection by including a cross-reference to
the client communication duty (see proposed Comment [4]) with a statement that in some
instances a fee sharing arrangement with a nonprofit organization might constitute a significant
development that must be communicated to the client whose representation the nonprofit had
recommended or facilitated. A clean version of ATILS’ proposed amended rule 5.4 and a
redline/strikeout version showing changes to the current rule is provided as Appendix 7.
Further Study. Although ATILS is recommending the above amendment to rule 5.4, ATILS also
generally recommends an ongoing study of other amendments to the rule that could promote
collaboration, innovation, and investment in new delivery systems that lower costs and
increase access to legal services. The members of the ATILS Task Force have identified revisions
to rule 5.4 as being central to advancing innovation in the delivery of legal services. Rule 5.4 has
been identified as a significant inhibitor of innovation that could be provided by nonlawyer
entities, including individuals, organizations, and technologies. While the Task Force only
approved a revision to the rule which will allow expanded fee sharing with nonprofit
organizations, a substantial majority of the members agree that additional revisions may be
warranted, but that further study and data informing the specifics of those revisions is needed.
Some believe that, if created, a regulatory sandbox (see Recommendation No. 5) will provide
informative data, while others believe that further changes to rule 5.4 may be studied
regardless of the creation of a sandbox.
The Task Force members also recommend that the Board consider the experiences of other
jurisdictions that are currently considering amendments to rule 5.4. In short, the Task Force
encourages ongoing study of other potential changes to rule 5.4 that could facilitate the closure
of the gap in legal services provided to individuals.
Relationship to the ATILS Charter: This recommendation responds to the charter by
proposing a rule change that is intended to directly impact the ability of a nonprofit legal
services organization to expand its activities through sharing in legal fees that are achieved
through a settlement. This revision also adds the term “facilitate” to the language of the
exception which is intended to address incubator programs and other similar relationships
with lawyers who are working through a nonprofit legal services organization administering
an incubator or similar program.
Public Comment: This proposal was included in ATILS’ request for public comment on various
options for regulatory reform, in particular as a part of one of two possible alternate revisions

part of the lawyer’s fees does not inherently compromise the lawyer’s professional independence,
whether the lawyer is employed by the organization or was only retained or recommended by it. A lawyer
who has agreed to share legal fees with such an organization remains obligated to exercise professional
judgment solely in the client’s best interests. Moreover, fee-splitting in these circumstances may promote
the financial viability of such nonprofit organizations and facilitate their public interest mission. Unlike the
corresponding provision of Model Rule 5.4(a)(5), this provision is not limited to sharing of fees awarded
by a court because that restriction would significantly interfere with settlement of cases, without
significantly advancing the purpose of the exception. To prevent abuse of this broader exception, it
applies only if the nonprofit organization qualifies undersection 501(c)(3) of the Internal Revenue Code.
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to rule 5.4. It was issued as an aspect of Recommendation 3.1. However, Recommendation 3.1
included the concept of nonlawyer ownership of a law practice, while the current
recommendation does not. Accordingly, most of the public comment on Recommendation 3.1
addresses nonlawyer ownership and is not responsive to the proposal for limited expansion of
the existing exception for fee sharing with a nonprofit legal services organization. There were
only a few comments that specifically addressed this expansion. One example is the Northern
and Southern Chapters of the American Academy of Matrimonial Lawyers comment letter
dated September 20, 2019, which states in part:
We fully support the first suggested change to Rule of Professional Conduct 5.4
to authorize nonprofits to share fees with attorneys who recommend them or
otherwise facilitate their employment. Currently, these nonprofits can only
share court awarded fees. To tackle the justice gap head on, greatly expanding
the reach of Public Law Center, Legal Aid, and Neighborhood Legal Services, so
that these nonprofits and others like them can provide legal services to
underserved communities is the answer.
Conclusion and Next Steps: ATILS believes that the proposed expanded fee sharing exception
described above will enhance access to legal services rendered by nonprofit legal services
organizations. Should the Board agree with this proposal, it is anticipated that proposed
amended rule 5.4 would be issued for a 60-day public comment period. If ultimately adopted by
the Board, the proposed amendment would need to be submitted to the California Supreme
Court for approval (see Bus. & Prof. Code, §§ 6076 & 6077).
Recommendation No. 2:
Issue for Public Comment an Amended Rule of Professional Conduct 1.1 that Would
Add a New Comment Providing that a Lawyer’s Duty of Competence Encompasses
a Duty to Keep Abreast of the Changes in the Law and Law Practice, including the
Benefits and Risks Associated with Relevant Technology
Discussion: The Task Force recommends that the Board adopt a proposed amended rule 1.1
that would add a new Comment providing that a lawyer’s duty of competence encompasses a
duty to keep abreast of the changes in the law and law practice, including the benefits and risks
associated with relevant technology. This proposal is a variation of a similar Comment to ABA
Model Rule 1.1 that expressly addresses a lawyer’s technology competence.14 A clean version of
ATILS’ proposed amended rule 1.1 and a redline/strikeout version showing changes to the
current rule are provided as Appendix 8.

14

Comment [8] to ABA Model Rule 1.1 provides that: “To maintain the requisite knowledge and skill, a lawyer
should keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant
technology, engage in continuing study and education and comply with all continuing legal education
requirements to which the lawyer is subject.”
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Relationship to the ATILS Charter: Adding the Task Force’s proposed Comment to the
competence rule responds to the charter by clarifying that a lawyer has a responsibility to be
familiar with, and competent in, using relevant technology. By expressly addressing
technology competence the rule would facilitate a lawyer’s or law firm’s implementation of
technology in their practices in a professionally responsible manner. This responsible use of
technology could have a beneficial effect on a law practice’s efficiency, which could in turn
lead to savings that can be passed on to clients. Although there are State Bar ethics opinions
that have already embraced the substance of the proposed Comment, (see, e.g., State Bar
Formal Opns. 2016-196; 2015-193; 2013-188; 2012-186; 2012-184; 2010-179), such opinions
are merely persuasive while Comments to the rules are Supreme Court approved guidance for
“interpreting and practicing in compliance with the rules.” (See rule 1.0(c) regarding the
purpose of Comments.) According to one legal journalist, 38 states have adopted a version of
the ABA Model Rules Comment on technology competence (see,
https://www.lawsitesblog.com/tech-competence).
Public Comment: This proposal was included in ATILS’ request for public comment on various
options for regulatory reform, in particular as a part of several possible revisions to the Rules
of Professional Conduct. It was issued as Recommendation 3.0 as set forth below.
Adoption of a new Comment [1] to rule 1.1 “Competence” stating that the duty
of competence includes a duty to keep abreast of the changes in the law and its
practice, including the benefits and risks associated with relevant technology.
Recommendation 3.0 received a total of approximately 76 written public comments, 49 in
opposition, 25 in support, and two with no stated position. Public comment themes, along with
the Task Force’s responses to each, are outlined below.
1. Requiring all lawyers to maintain competence in legal technology may unduly burden
certain lawyers, such as elderly lawyers and solo practitioners.
Task Force Response: The inclusion of this concept in the Comment to rule 1.1 is
consistent with the Comments to ABA Model Rule 3.0 as adopted by a majority of U.S.
jurisdictions. (See: https://www.lawsitesblog.com/tech-competence.) It is also
consistent with California ethics opinions. (See: State Bar Formal Op. Nos. 2010-179 and
2012-184.) No evidence was presented to the Task Force of any disparate impact on
senior attorneys or solo practitioners arising from these existing authorities. Moreover,
to the extent the Comment might be viewed as asserting that a lawyer should not be
required to become an expert in relevant technology, that is not at all what is intended.
The Comment merely recognizes that lawyers have a duty to provide their clients with
competent legal services which, in some instances, would call for the lawyer to employ
technology in the representation. The lawyer himself or herself would not be required
to become expert in the particular technology, but instead might be expected to
associate with someone else who is, which rules 1.1(c) and 5.3 explicitly recognize.

20

664

2. Given how quickly technology is changing, attorneys should keep up to date with how it
affects legal practice.
Task Force Response: The Task Force agrees that competent use of technology in the
practice of law should be encouraged as it can promote efficiencies that improve the
quality of representation while lowering the cost of legal services.
3. A lawyer should not be disciplined for not understanding the benefits of a particular
technology; instead, a lawyer should only be accountable for conduct when actually
using technology in a client’s representation.
Task Force Response: The inclusion of this concept in the Comment to rule 1.1 does not
establish a disciplinable duty independent of the professional responsibilities imposed
by the terms of the rule. Rule 1.1 only prohibits a lawyer from “intentionally, recklessly,
with gross negligence, or repeatedly” failing to perform legal services with competence.
Unless the lawyer’s failure was intentional, reckless or grossly negligent, a single failure
would not constitute grounds for discipline. This would appear to be a reasonable
minimum public protection standard for a lawyer’s familiarity with technology used in
the practice of law.
Conclusion and Next Steps: ATILS believes that the proposed Comment will help lawyers
appreciate the ever-increasing role that technology plays in the practice of law. Should the
Board agree with this proposal, it is anticipated that proposed amended rule 1.1 would be
issued for a 60-day public comment period. If ultimately adopted by the Board, the proposed
amendment would need to be submitted to the California Supreme Court for approval (see Bus.
& Prof. Code, §§ 6076 & 6077).
Recommendation No. 3
Issue for Public Comment a New Rule of Professional Conduct 5.7 Addressing the
Delivery of Nonlegal Services Provided by Lawyers and Businesses Owned or
Affiliated with Lawyers
Summary of the Recommendation: ABA Model Rule 5.7 addresses a lawyer’s provision of
law-related services. It describes when a lawyer’s provision of such services would be subject to
the rules and when it would not be. California does not have a version of Model Rule 5.7, but
the issue of the Rules’ application when lawyers provide nonlegal services has been addressed
in disciplinary common law, including Supreme Court precedent, and in advisory ethics
opinions. Because there is no rule, however, lawyers may be unsure of their duties in such
situations and reluctant to explore innovative delivery systems for nonlegal services as well as
combined nonlegal and legal services. ATILS recommends issuing a proposed rule 5.7 for public
comment. Such a rule would provide greater clarity about those duties and alleviate the
obstacle of the uncertainty in the provision of nonlegal services. ATILS received a Corporate
Legal Market Report finding, in part, that in the corporate sector legal work is being delivered in
different ways, by both lawyers and nonlawyers, using new tools, and, in many cases, the work
is being provided by entities beyond the scope of traditional lawyer regulation. The Corporate
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Legal Market Report is posted at: http://board.calbar.ca.gov/docs/agendaItem/Public/
agendaitem1000025230.pdf. As noted in the report, much of this innovative work is facilitated
by each jurisdiction’s rule 5.3 (Responsibilities Regarding Nonlawyer Assistance), which permits
delivery of services by nonlawyers to organizations where the organization’s lawyer supervises
the services. Such an option is not available in the PeopleLaw sector. A California version of ABA
Model Rule 5.7, however, might facilitate a similar level of innovative delivery systems in that
sector. A clean version of ATILS’ proposed new rule 5.7 is provided as Appendix 9.
Discussion: As stated above, proposed rule 5.7 is intended to provide clarity regarding the
obligations attorneys owe when providing nonlegal services. Proposed rule 5.7, however, is not
intended to change California law on the application of the Rules of Professional Conduct to a
lawyer’s provision these services, with one possible exception. The exception is that some
interpret the case law as standing for the proposition that a lawyer cannot disclaim an attorneyclient relationship. While that is generally true and is supported in cases such as In the Matter
of Gordon (Rev. Dept. 2018) 5 Cal. State Bar Ct. Rptr. __ (2018 WL 5801485), lawyers should be
permitted as a matter of public policy to engage in business with nonlawyers in the provision of
innovative and cost efficient services to consumers outside the traditional attorney-client
relationship where the services themselves are not governed by the Rules of Professional
Conduct. Existing policy already permits a lawyer to clarify the scope of the lawyer’s duty when
the lawyer is engaged in conduct distinct from the practice of law, for example, in situations
where a lawyer serves as a mediator or third party neutral. See rule 2.4. There is no reason why
lawyers and nonlawyers should not be able to join forces in providing services to consumers
outside the traditional attorney-client relationship with adequate notice and disclosures that
the services are not legal and the protections of the attorney-client relationship are not
available to the consumer. As provided in the proposed rule, lawyers would still continue to be
held to a higher standard under the Rules and State Bar Act depending on the nature of the
services being provided. Moreover, the rule also recognizes there may be ethical consequences
to the lawyer in performing nonlegal services. These issues are appropriately addressed in
comments to the rule.
Where a Lawyer’s Provision of Nonlegal Services is governed by the Rules of Professional
Conduct and the State Bar Act
Rule 5.7 is not intended to exclude a lawyer’s conduct from the application of the Rules or the
State Bar Act in circumstances that are not distinct from the lawyer or law firm’s provision of
legal services to clients. (Paragraph (a)(1)). Thus, a lawyer would still be subject to the rules and
the State Bar Act where a lawyer or the lawyer’s firm renders legal and nonlegal services to the
same client or in the same matter, even if the nonlegal services might otherwise be performed
by nonlawyers. Layton v. State Bar (1990) 50 Cal.3d 889, 904: ““Where an attorney occupies a
dual capacity, performing, for a single client or in a single matter, along with legal services,
services that might otherwise be performed by laymen, the services that he renders in the dual
capacity all involve the practice of law, and he must conform to the Rules of Professional
Conduct in the provision of all of them;” Alkow v. State Bar (1952) 38 Cal. 2d 257, 263 –
attorney provided collection services; Libarian v. State Bar (1944) 25 Cal. 2d 314, 317-18 –
attorney provided services as tax preparer, notary and lawyer. See also proposed rule 5.7,
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Comment [2]. (A summary of other relevant case law concerning the provision of nonlegal
services is provided as Appendix 10.)
Where Lawyers May Otherwise Be Subject to Discipline in the Provision of Nonlegal Services
The question of whether a lawyer’s conduct in rendering nonlegal services is governed by the
rules is distinct from the question of whether the lawyer may be subject to discipline in
performing nonlegal services. Lawyers are subject to discipline for conduct outside the practice
of law even where the conduct is not governed by the Rules of Professional Conduct. Rule 1.0,
Comment [2] – “While the rules are intended to regulate professional conduct of lawyers, a
violation of a rule can occur when a lawyer is not practicing law or acting in a professional
capacity;” and see rule 8.4(b) and (c) and Comment [1]. The same is true with respect to certain
provisions of the State Bar Act (e.g., Bus. & Prof. Code, § 6106 – acts involving moral turpitude,
dishonesty or corruption). State Bar Formal Opinions 1995-141, 1999-154.
Proposed rule 5.7 is not intended to change the law in these contexts and a comment to the
rule is recommended to make this point clear. See proposed rule 5.7, Comment [3].
Other Consequences For Lawyers Providing Nonlegal Services to Clients and Other Persons
Lawyers may encounter conflicts of interest and other ethical consequences as a result of
providing nonlegal services in a law firm or in an organization that is owned and operated with
nonlawyers. Rule 5.7 is not intended to immunize lawyers from these consequences. A
comment to this effect is included in the rule (see proposed rule 5.7, Comment [6]).
Relationship to the ATILS Charter: As explained above, this recommendation responds to the
charter by proposing a new rule that would clarify a lawyer’s duties in the provision of nonlegal
services. California does not have a version of ABA Model Rule 5.7 and this may be a cause of
uncertainty and reluctance for lawyers who might be interested in exploring innovative delivery
systems for nonlegal services as well as combined nonlegal and legal services. The PeopleLaw
sector would likely benefit from such innovation.
Public Comment: This proposal was included in ATILS’ request for public comment on various
options for regulatory reform, in particular as a part of several possible revisions to the Rules
of Professional Conduct. It was issued as Recommendation 3.3 as set forth below.
Adoption of a version of ABA Model Rule 5.7 that fosters investment in, and
development of, technology-driven delivery systems including associations with
nonlawyers and nonlawyer entities.15

15

Recommendation 3.3 did not include proposed rule language but was presented as a concept for public
consideration and comment.
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Recommendation 3.3 received a total of approximately 98 written public comments, 89 in
opposition, five in support, and four with no stated position. Public comment themes, along
with the Task Force’s responses to each, are outlined below.
1. The need for this new Rule of Professional Conduct is unclear because the provision of
law related services, including dual profession services, in the context of an attorneyclient representation is already addressed in California case law and ethics opinions, and
these authorities appear to offer better client protection than the terms of Model Rule
5.7.
Task Force Response: Case law and ethics opinions are not as accessible as the rules. As
discussed above, a new rule offers the appeal of greater clarity in a lawyer’s duties and
could facilitate innovative delivery of law related services.
2. Adding this new rule would encourage the provision of law related services and give law
firms options to lower costs or provide added value.
Task Force Response: The Task Force agrees and has prepared a proposed rule that is
recommended for public comment distribution by the Board.
Conclusion and Next Steps: Should the Board agree with this proposal, it is anticipated that the
proposed new rule 5.7 would be issued for a 60-day public comment period. If ultimately
adopted by the Board, the proposed amendment would need to be submitted to the California
Supreme Court for approval (see Bus. & Prof. Code, §§ 6076 & 6077).
Recommendation No. 4
Commend to the Anticipated State Bar Paraprofessional Working Group the Key
Principles Identified by ATILS in Studying the Concept of a Licensing Program that
Authorizes Eligible Nonlawyers to Provide Limited Legal Services
Summary of the Recommendation: With limited exceptions, existing California law restricts the
practice of law to lawyers who are active licensees of the State Bar. Practice of law by
nonlawyers is subject to prosecution for UPL. Other jurisdictions have implemented, or are
studying, programs that authorize limited practice of law by nonlawyer paraprofessionals. The
goal of these programs is to provide consumers with enhanced access to legal services. In
studying innovative legal services delivery systems, ATILS received presentations from experts
that included an observation that a paraprofessional program could serve as a component of a
broader unauthorized practice of law reform that would serve the public interest. In discussing
the regulatory issues presented by a paraprofessional program, ATILS has identified key
principles and recommends that these principles be referred for consideration by the
anticipated State Bar paraprofessional working group.
Discussion: At its meeting on January 24, 2020, the Board adopted the following resolution
regarding consideration of a paraprofessional program similar to existing Limited Licensed Legal
Technician (LLLT) programs in other jurisdictions.
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RESOLVED, that the Board of Trustees directs staff, in consultation with the Board’s
Access Liaisons, to take the following steps to form a working group to develop
recommendations to the Board by the end of 2020 for a paraprofessional program (e.g.,
LLLT) in California:


Develop a draft charter



Identify the appropriate size and composition of the working group



Solicit interest in participation in the working group

It is anticipated that the Board will adopt a working group charter and appoint members at its
March meeting.
Based on the Task Force’s discussions about a new UPL exception for a regulated nonlawyer
provider, including consideration of public input and information learned from stakeholder
outreach meetings, there are several key principles that the Task Force believes warrant further
study by the new working group in developing an implementation plan. Included in these key
principles are regulatory considerations that should have a significant positive impact on public
protection. The key principles are listed below but they should not be regarded as a
comprehensive list of all possible implementation issues and regulatory considerations.
1. Leveraging the Population of Existing Providers and Other Persons Who Have
Relevant Education as Applicants for a Paraprofessional License
Existing providers include: paralegals; legal document assistants; unlawful detainer
assistants; and immigration consultants. A comparison table showing the components of
the respective licensing programs for these professionals is provided as Appendix 11.
Other persons who have relevant education include: applicants possessing a juris
doctorate degree or other law degree (but not yet admitted in any jurisdiction); law
students at an ABA or State Bar-accredited law school who did not graduate and were
not admitted in any jurisdiction; and law students who completed one year of law
school at a State Bar-unaccredited registered law school or who attempted to learn the
law through the Law Office Study Program, but did not complete their studies and did
not become admitted, but in that process did successfully pass the First Year Law
Student’s Examination.16
Each of these categories of persons should be considered as potential applicants who
could demonstrate knowledge and experience that might serve as a basis for modifying
or waiving otherwise applicable eligibility criteria that would be developed for the
16

The Task Force discussed the issue of whether former lawyers (e.g., disbarred lawyers or lawyers who have
resigned with disciplinary charges pending or have been placed on involuntary inactive status) should be eligible to
apply to participate in the new program. This is an issue for the new paraprofessional working group to consider
with input from the Office of the Chief Trial Counsel. ATILS does not take a position but offers the observation that
the Rules of Professional Conduct (rule 5.3.1) and case law (e.g., Benninghoff v. Superior Court (2006) 136
Cal.App.4th 61 [38 Cal.Rptr.3d 759]) impose special restrictions on former lawyers.
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application process. The general principle here is that there should be flexibility in
determining applicant eligibility and in assessing how an applicant satisfies education,
experience, and other application requirements. For example, an applicant who holds a
juris doctorate degree, has completed a professional responsibility course, and has
passed the multistate professional responsibility examination, might be deemed as
satisfying an otherwise applicable requirement to complete a course or training on legal
ethics. In contrast, an applicant who is an experienced Legal Document Assistant but
who has never had education or training in legal ethics would not be exempted from
that application requirement.
2. Consumer Understanding and Outreach
Consumer understanding and outreach includes determining an appropriate name for
the new providers, consideration of mandatory disclosures or a possible informed
consent requirement, and the regulator’s responsibility to educate the public regarding
the availability and authority of the new class of licensees.
3. Protections Similar to those Afforded in an Attorney-Client Relationship
These protections would include concepts of confidentiality and privilege. An
evidentiary privilege similar to the statutory privilege for communications with a
Certified Lawyer Referral Service may also be considered. In addition, these protections
should include compliance with anti-bias and anti-discrimination standards.
4. Selection of Areas of Law and Specific Legal Services/Tasks
Data from the Justice Gap Study and the California Attorney Practice Analysis (CAPA)
study17 should be used to identify permissible practice areas and suitable tasks. 18 In
addition, another source would be the California Court’s online Self-Help Center. This
online information offers extensive user-friendly self-help information and guidance on
use of approved forms by pro per litigants, such as a pro per litigant seeking a change in
child support. The most frequently accessed pages at the Self-Help Center might help
identify those areas of greatest need that could be appropriate for the contemplated
paraprofessional program.
The paraprofessional working group should consider the possibility that areas of law not
identified by any of the resources outlined above might also be areas of law in high

17

The CAPA study includes data on: the kinds of tasks performed and the depth of knowledge required for the
proper performance of those tasks; the level of complexity of any given task; and the levels of criticality for the
kinds of tasks performed by attorneys, as determined by the degree of potential harm to the client if the task is
performed incorrectly. The CAPA fact sheet is posted online at:
http://www.calbar.ca.gov/Portals/0/documents/Practice_Analysis_Fact_Sheet.pdf. See also CAPA EMS Survey
Results posted at: http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000024865.pdf.
18

In addition, the application process might require each applicant to specify the areas of law and/or specific tasks
that they are seeking to be licensed to render to consumers.
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demand by low income or otherwise vulnerable populations and are encouraged not to
create an exclusive list. There are potentially areas not typically identified as critical
access to justice issues which might – nevertheless – serve serious needs. For example,
the transgender community suffers significant risk of harassment, violence, and even
murder when government issued identification documents do not accurately reflect
name and gender identity. Therefore, legal services that support streamlined and
accurate name and gender changes are critically important for this community.
However, given the relatively small population of the transgender community, a
traditional approach to the identification of subject areas appropriate for inclusion in
the paraprofessional program might overlook this type of service.
5. Background Check
Because the Task Force received public comment about nonlawyer fraud in connection
with immigration services provided by nonlawyers (a.k.a., notario fraud), a background
check that could involve a fingerprinting requirement for all applicants should be
considered.
6. Financial Responsibility
Program participants might be required to carry professional liability insurance,
maintain a bond, or otherwise comply with a financial responsibility requirement.
Although attorneys generally are not required to carry professional liability insurance,
they are required to contribute to a Client Security Fund. A similar requirement for
program participants is also an option that could be studied.
7. Continuing Education
Program participants should be required to meet continuing legal education
requirements, which might include a minimum number of legal ethics credits.
Traditional paralegals who work under the supervision of a lawyer must complete
continuing education (including legal ethics units). A similar requirement for
paraprofessionals not under the direct supervision of a lawyer should also be a part of
the regulatory framework.
8. Revisions to the California Rules of Professional Conduct
Clarification regarding fee sharing between lawyers and the new nonlawyer providers
are among some of the Rule of Professional Conduct issues that would need to be
considered.19 Additional revisions to the Rules of Professional Conduct and other

19

For example, the Utah Rules of Professional Conduct (as revised effective May 1, 2019) include a terminology
rule clarifying that a “Legal Professional” in Utah includes nonlawyers who are authorized providers of legal
services. See Utah rule 1.0 that in part provides:
(h) “Legal Professional” includes a lawyer and a licensed paralegal practitioner.
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ancillary rules governing the provision of legal services beyond those delineated here
should be considered by the paraprofessional working group.
9. Ethical Standards for Program Participants
Other jurisdictions that have allowed nonlawyers to provide legal services (e.g., Utah’s
Licensed Paralegal Practitioner program) require compliance with specially designed
ethical conduct standards. For example, the issue of prohibiting “running” and
“capping” can be addressed in these new conduct standards developed for the program.
Provisions for safekeeping of funds and property entrusted by clients and others should
also be developed.
10. Risk-Based Proactive Regulation
Auditing and other mandatory reporting should be explored as a means to reduce the
cost of regulation and to ensure that the regulator’s compliance activities are tailored to
specific program risks and potential harms.
11. Compliance Enforcement
Although a new risk-based proactive system can be used to identify situations that
would prompt the regulator to act to ensure compliance, ATILS believes that a
traditional complaint driven system should also be implemented as an option for
consumers. Both a risk-based system and a complaint driven system can lead to
potential consequences such as license suspension/revocation, fines, civil liability, and
criminal prosecution.
12. Cost of Regulation
It is very important that any regulatory framework have appropriate resources to enable
the auditing/enforcement mechanisms that typically serve as key public protections.
The Task Force recommends that the paraprofessional working group identify sources of
program funding including application fees, continuing education fees, and potentially,
grant funding.
13. Startup Costs of Establishing the Program
Additionally, the Task Force is aware that startup costs for establishing this
paraprofessional program may be substantial. The Task Force discussed the possibility of
exploring grant funding as one method for meeting startup costs. The following sources
of grant funding have not been contacted by the Task Force but are listed below as
examples of the types of grants that could be explored.

(i) “Licensed Paralegal Practitioner” denotes a person authorized by the Utah Supreme Court to provide
legal representation under Rule 15-701 of the Supreme Court Rules of Professional Practice.
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National Center for State Courts – NCSC is contributing staff time to the creation
of a regulatory body in Utah and may be willing to provide similar services to
California.



State Justice Institute – SJI is also a funding source for the creation of the Utah
regulatory body.



Public Welfare Foundation – PWF funded (in partnership with NCSC) a Justice for
All initiative which demonstrates the foundation’s interest in creative ways to
increase access to justice.



Pew Charitable Trusts – recently launched a Civil Legal System Modernization
project.



Gates Foundation, Google.org, Chan Zuckerberg Initiative – While these
organizations do not have civil justice specific grant making goals it is
recommended that the paraprofessional working group explore potential
funding opportunities with them.

14. Outreach
The Task Force recommends that the paraprofessional working group reach out to and
engage with several existing educational resources and trade associations and secure
input from these organizations as part of the development of this new program
including:


Educational resources – paralegal certification programs (at traditional colleges
and universities, law schools, and community colleges).



Trade Associations – California Alliance of Paralegal Associations, California
Association of Legal Document Assistants, National Association of Immigration
Consultants, and others as identified.

Relationship to the ATILS Charter: This recommendation responds to the charter as it is a
proposal for a new exception to existing UPL restrictions. The purpose of the new exception is
to increase effective and meaningful access to the justice system through greatly expanded
resources. By expanding the pool of available legal expertise and at a cost presumably less than
a fully licensed attorney, many more Californians in need of legal advice and assistance may be
in a better position to secure that assistance.
In part, the progress and acceptance of limited scope legal services by attorneys has motivated
the Task Force’s consideration of this concept. Under Rule of Professional Conduct 1.2(b),
attorneys are able to unbundle any client case or matter provided it is reasonable under the
circumstances, not otherwise prohibited by law, and the client gives informed consent. 20 The
20

Another existing practice that informs this recommendation, in particular the key consideration of ethical
standards for the licensees, is the provision of law related services by court-connected family law facilitators. The
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Task Force believes limited scope legal services by attorneys is helping address the access crisis
and this recommendation would extend this practice to qualified nonlawyers who could be
monitored by risk based proactive regulation.
Public Comment: A proposal to authorize nonlawyers to engage in limited practice of law was
included in ATILS’ request for public comment on various options for regulatory reform as set
forth below. It was issued as Recommendation 2.0 as set forth below.
Nonlawyers will be authorized to provide specified legal advice and services as an
exemption to UPL with appropriate regulation.
In response to this specific public comment proposal, a total of approximately 610 written
public comments, 506 in opposition, 94 in support, and 10 with no stated position were
received.
Public comment themes, along with the Task Force’s responses to each, are outlined below.
1. Changing UPL protections will erode the legal profession and cause a loss of jobs for
attorneys.
Task Force Response: Data from the Justice Gap Report makes clear that the existing
system is not meeting the needs of individual consumers. The public is not being
adequately protected when 70 percent of Californians are not receiving the legal
services they need to address a civil legal problem. Consumers could benefit from the
provision of limited, specified legal services rendered by regulated nonlawyer providers.
In support of his public hearing testimony, Professor Stephen Gillers submitted a written
comment to ATILS explaining that: “For example, in Washington State, LLLTs charge
substantially less than lawyers for the services they are authorized to perform, about
$60 to $120 hourly according to a 2018 article in the Seattle Times quoting a
Washington State Bar officer.” Lawyers also would have enhanced opportunities to
structure the provision of discrete services by collaborating with the new authorized
nonlawyer providers. This approach might render it possible for lawyers to serve clients
who cannot afford to hire a lawyer for all aspects of their case.
2. Consumers will receive negligent services, or will be outright defrauded, and become
victims of irreparable harm, such as deportation for persons who receive incompetent
immigration services.
Task Force Response: This is not a deregulation proposal. As indicated by the key
principles identified by the Task Force, regulation of the new nonlawyer providers will

attorney and nonattorney staff of these self-help centers do not represent pro se litigants and do not give legal
advice but they do provide guidance on procedures and assist persons in completing and processing forms. Even
though they do not represent parties as advocates before a tribunal and do not give legal advice, they must still
comply with certain conduct standards. See: the “Guidelines for the Operation of Family Law Information Centers
and Family Law Facilitator Offices“ (Appendix C of the California Rules of Court).
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be implemented to protect against consumer harm. Education criteria, financial
responsibility requirements, and background checks are among the regulatory concepts
that must be considered. In addition, risk based proactive regulation should be explored
to use reporting and auditing as tools for identifying and addressing a potential for
consumer harm.
3. How can confidentiality and privilege be assured if nonlawyers or technology are
interfacing with clients?
Task Force Response: Similar to California’s experience in enacting an evidentiary
privilege for certified lawyer referral service communications (Evid. Code § 965, et seq.),
a change in the law can be considered for instituting confidentiality and privilege for
communications with a regulated nonlawyer provider of legal services.
Conclusion and Next Steps: ATILS supports the State Bar’s effort to explore a paraprofessional
licensing program as a UPL exception that balances public protection and enhanced access to
legal services. Should the Board agree with this recommendation, it is anticipated that the key
principles identified by ATILS will be referred to the State Bar’s new paraprofessional working
group for due consideration and action.
Recommendation No. 5
Form and Appoint a New Working Group to Explore Development of a Regulatory
Sandbox that Can Provide Data on Any Potential Benefits to Access to Legal
Services and Any Possible Consumer Harm if Prohibitions on Unauthorized Practice
of Law, Fee Sharing, Nonlawyer Ownership, and other Legal Restrictions are
Relaxed or Completely Suspended for Authorized Sandbox Participants
Summary of the Recommendation:
To balance the twin goals of public protection and enhanced access to legal services, the Task
Force recommends that the Board establish a working group to explore development of a
regulatory sandbox as a means for evaluating changes to existing laws and rules that otherwise
inhibit the development of innovative legal services delivery systems, including: (i) consumer
facing technology that provides legal advice and services directly to clients at all income levels;
and (ii) other new delivery systems created through the collaboration of lawyers, law firms,
technologists, entrepreneurs, paraprofessionals, legal services providers, and other persons or
organizations. A primary function of the sandbox would be to gather data on any potential
benefits to accessing legal services, and any possible consumer harm when existing restrictions
on the unauthorized practice of law (UPL), fee sharing with nonlawyers, and partnerships with
nonlawyers are temporarily modified or suspended for sandbox participants. A key feature of
the sandbox would be to give each applicant an opportunity at the outset to present a proposal
for a new delivery system that demonstrates to the sandbox regulator that the proposal would
satisfy the applicant’s burden of proof that the benefits of anticipated access to legal services
are likely to substantially outweigh the potential risks of harm. If admitted into the program,
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sandbox participants would be authorized to offer their new delivery system in a controlled
environment in which the regulator collects data and monitors the new services to ensure that
consumers are protected.
The Task Force’s recommendation to explore development of a sandbox is grounded in a strong
belief that the current regulatory framework impedes innovations that could meaningfully
increase access to legal services. It is, of course, difficult to find examples of legal services and
entity structures that are currently prohibited by the Rules of Professional Conduct and statutes
because of those very prohibitions discouraging entry into the market. However, it is well
documented that relaxing of nonlawyer ownership and fee sharing provisions in other markets
(e.g. the United Kingdom (UK) and Australia) has not had any identifiable detrimental impact on
consumers. In fact, since the UK began allowing nonlawyer ownership and fee sharing, the
number of complaints against lawyers has actually decreased. Because the UK and Australia
models were designed to increase competition in the legal services market, and were not
specifically animated by a goal of increasing access to affordable legal services, there are no
meaningful data regarding the impact of regulatory reform in those jurisdictions on this
particular issue. If implemented, the California sandbox proposal, by contrast, is envisioned to
ensure that the data needed to evaluate this critical access question is collected and analyzed
from the outset. Despite the challenge of identifying examples that could positively impact
access to legal services but are prevented from doing so under the current regulatory scheme,
provided at Appendix 12 are examples of barriers to entry compiled by the Task Force.
The recommended new working group will have an opportunity to further consider the UK and
Australian models, but if a sandbox is created then the ultimate goal is for the sandbox data to
be collected and analyzed as the best evidence for evaluating potential benefits and risks.
When the sandbox period of experimentation ends, if the regulator determines that the
benefits of increased access to legal services afforded by the new delivery model substantially
outweigh any identified harm, then the Task Force believes that permanent changes to existing
law should be explored at that time. Under these circumstances, sandbox participants would be
authorized to continue offering their new delivery systems, and the opportunity for other
providers to enter to the legal services market by offering services using the same or a
substantially similar delivery systems would be expanded.
Discussion: What is a Sandbox? A regulatory sandbox is a framework set up by a regulator that
allows participants to test innovative business models or offer products and services in a
controlled environment under a regulator’s supervision. The sandbox model allows for the
gathering of data to assess impact and protect against consumer harm. If the data is promising,
changes to rules and statutes can then be considered more generally. Specific objective factors
could be developed to guide the regulator’s evaluation of risks.21

21

Utah’s regulatory sandbox for considering possible regulatory reform in the delivery of legal services includes the
following specific examples of factors to consider when assessing the experience of a new delivery system in the
sandbox:
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A regulatory sandbox could be designed to provide a regulatory platform to encourage
innovation to enhance the delivery of, and access to, legal services through the use of
technology, online legal service delivery models, and entities not currently allowed under the
existing Rules of Professional Conduct and UPL statutes in California. A graphic model of the
sandbox derived from the August 2019 Utah report is provided below:

I. Example of a Proposed California Sandbox Composition, Scope and Process
Among the issues to be explored is the possible use of rule-making power by the California
State Bar and/or the California Supreme Court, in coordination with the California Legislature, 22
to create an oversight body with regulatory authority. The regulatory authority over the


What evidence do we see of consumer harm caused by improper influence by nonlawyer
owners over legal decisions? What steps can we take to mitigate these risks in the market?



What do the data tell us about the risks of consumer harm from software-enabled legal
assistance in an area such as will writing? Are the actual risks of harm more likely or more
significant than the risks of a consumer acting on their own or through a lawyer? How can
the risks be mitigated?



What do the data indicate about the risk of consumer harm from nonlawyers providing legal
advice in the area of eviction defense? Is the risk of these kinds of harm more significant
than the harm we currently see for pro se defendants? What steps should be required to
ensure and maintain quality service?



What are the data on the risks of cyber and data security to consumers of legal services?
Where is the impact most likely and greatest, and what regulatory resources should be
brought to bear?

(See, Utah’s sandbox description on pages 16 – 17 of its report posted at: https://www.utahbar.org/wpcontent/uploads/2019/08/FINAL-Task-Force-Report.pdf.)
22

California’s Unauthorized Practice of Law statute, Business and Professions Code § 6125 et seq., would likely
need amendments to reflect entities/services operating within a sandbox.
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sandbox could include the ability to certify and decertify each entity/service and to impose the
necessary certification and data collection requirements. The oversight body could have the
authority to determine whether a proposed service/entity is currently allowed by existing laws
and rules, or if admission into, and approval within, the sandbox is necessary to operate. The
oversight body could also have the power of enforcement against entities on evidence of
material consumer harm.
A. Oversight Body Composition and Functions
The appointed volunteer oversight body created under this proposal is another issue to explore.
This body could operate as other professional licensing boards function, with the assistance of
full time staff to support its work. The body should be limited in size as appropriate and should
include, but not be limited to, the following types of individuals: (1) consumer representative;
(2) economist; (3) legal ethics expert; (4) technology expert; (5) legal services organization
administrator; (6) trial court judge; (7) court administrator; and (8) an academic with regulatory
reform expertise.
1. Antitrust Considerations
When establishing the final composition and function of the oversight body, it is important that
state and federal antitrust laws be considered. See, North Carolina State Board of Dental
Examiners v. Federal Trade Commission, 574 U.S. 494 (2015).23 Such considerations include the
Supreme Court’s role in overseeing the sandbox, and whether or not the members of the
oversight body might be considered active market participants in the delivery of legal
services.24
2. Additional Measures to Safeguard Consumer Protection within the Sandbox
Additional consumer protection measures should be considered as part of the exploration of
the establishment of an oversight body. For example, in the United Kingdom, the Legal Services
Act of 2007 established a Legal Services Consumer Panel, an independent arm of the Legal
Services Board, comprised of eight nonlawyers appointed by the government.25 The panel
provides evidenced-based advice to the Legal Services Board, in order to help them make
decisions that are shaped around the needs of users. Consideration of such a model could be
very useful to the oversight body in evaluating the utility and harm of the entities applying for
and operating in the sandbox.

23

See also the Federal Trade Commission’s Staff Guidance on Active Supervision of State Regulatory Board
Controlled by Active Market Participants, https://www.ftc.gov/system/files/attachments/competition-policyguidance/active_supervision_of_state_boards.pdf.
24

Some jurisdictions view this concern as a basis for considering an “independent regulator.” But this is not
regarded as independence from the authority of the state supreme court over the practice of law. See August 2019
Report and Recommendation of the Utah Work Group on Regulatory Reform, p. 21 at footnote no. 58.
https://www.utahbar.org/wp-content/uploads/2019/08/FINAL-Task-Force-Report.pdf
25

https://www.legalservicesconsumerpanel.org.uk/about-us
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3. Duty of Regulator to Provide Guidance
To promote access to legal services to those who are under-served by the legal system, the
working group might conclude that an oversight body that should collaborate with
technologists, people with disabilities, lawyers, language access advocates, low-income
individuals and other stakeholders to provide guidance on technology and usability for
technology-delivered legal services models.26 For example, in order to further the regulator’s
goal of public protection and encourage compliance, a collaborative conference or working
group could be called or organized by the regulator to produce best-practice guides to ensure
that legal services technology providers understand how to implement the regulations.
In addition to providing guidance to technology delivered legal service providers, the regulator
should support an access incubator/accelerator (a formalized network of funders,
technologists, strategy, business, and marketing advisors that brings in classes each year to help
them refine a concept and launch it). This could be a program run independently from the
regulator, perhaps in partnership with universities.
B. Scope
A regulatory sandbox envisions that a business model, service, or product that cannot be
offered under the current rules and statutes for providing legal services would be able to apply
to and be considered by the oversight body. For the most part, if a service or entity cannot
operate under the current rules and statutes then approval would be needed by the oversight
body through the regulatory sandbox process. Actively licensed attorneys or law firms
partnering with, contracting with, or employed by entities approved by the oversight body
would not need to take any separate action for approval. However, those licensed attorneys
who partner with nonapproved entities would need to seek approval by the oversight body
with respect to that arrangement.
The following provides further detail and examples as to the types of services and entities that
are likely to fall both outside and within a regulatory sandbox:
1. Entities and Services Outside of a Regulatory Sandbox
(a) Conventional, 100 percent lawyer-owned, managed, and financed law
partnerships, professional law corporations, legal services nonprofits, or individual
lawyers with an active California State Bar license:
(i) offering traditional legal services as permitted under the Rules of
Professional Conduct and applicable statutes;

26

As a potential template for the type and structure of materials, the United States Digital Service, or 18F, provides
guides on Accessibility, Agile Development, Content, Design Methods, Engineering, and Product Management on
its website: 18f.gsa.gov as well as the Digital Services Playbook available at playbook.cio.gov.
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(ii) offering nonlegal services as permitted under the Rules of Professional
Conduct and applicable statutes;
(iii) entering into employment, contract for services, joint venture, or other (feesharing) partnership with a nonlawyer-owned entity authorized or licensed to
provide legal services by the sandbox oversight body.
(b) Services performed by nonlawyers that do not constitute the practice of law
including do-it-yourself consumer facing technology.27
2. Entities and Services Requiring Sandbox Approval
(a) Conventional, 100 percent lawyer-owned, managed, and financed law
partnerships, professional law corporations, legal services nonprofits, or individual
lawyers with an active California State Bar license:
(i) offering legal services whether directly or by joint venture, subsidiary, or other
corporate structure, not authorized under the Rules of Professional Conduct or
applicable statutes; or
(ii) partnering (fee-sharing) with a nonlawyer-owned entity not authorized or
licensed to offer legal services by the sandbox oversight body.
(b) Conventional law partnership or professional law corporation with less than 100
percent lawyer ownership, management, or financing.
(c) Nonlawyer-owned legal services provider (for profit or nonprofit):
(i) offering legal service options whether directly or by joint venture, subsidiary,
or other corporate structure, not authorized under the Rules of Professional
Conduct or applicable statutes; or
(ii) practicing law through technology platforms or lawyer or nonlawyer staff or
through purchase of a law firm.
C. Process and Participant Requirements
If an entity/service cannot provide legal services under the current rules and statutes, or if
there is a material question as to whether the entity/service would be allowed, an application
would be made to the oversight body for registration. The application process would provide an
opportunity at the outset to present a proposal for a new delivery system that demonstrates to
the sandbox regulator that the proposal would satisfy the applicant’s burden of proof that
anticipated access to legal services benefits are likely to substantially outweigh the potential
27

Such entities and services would include websites where consumers can access legal information, forms,
statutes, and/or template contracts.
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risks of harm. Upon receipt of the application the oversight body could review the applicant’s
proposal and set requirements upon the applicant as deemed appropriate if the applicant is
admitted to the sandbox. This is not intended to be a rigid or technical approach since
objective-based regulation is meant to be flexible and responsive to evidence of risk. These and
other process and participant requirements may be explored by the working group.
The oversight body should consider giving priority and a reduced fee structure to nonprofits as
well as for-profit entities that propose providing services specifically designed to address areas
of most need as identified by the 2019 California Justice Gap Report.
With an effort to ensure that the regulatory burdens are not too onerous, the working group
might explore requirements for participation in the sandbox including, but not limited to, the
following:


Disclosure to consumers that the entity/service is part of the sandbox and referring
consumers to the oversight body where they can learn more and provide feedback or
complaints;



Where applicable, informed consent by consumer acknowledging that service is not
provided by a licensed attorney;



Confidentiality, which shall include a prohibition against regulated entities sharing
disaggregated consumer data with any outside third parties other than the oversight
body;



Data collection and reporting to the oversight body to determine if the entity/service is
performing and being used by the public, as well as the scope of the impact on providing
legal services to the public and whether there are unexpected harms (see below);



Transparency, including credentials of service providers, and identification of individuals
with more than a 10 percent ownership interest in the entity/service;



Compliance with accessibility and usability standards to be set by the oversight body;



Corporate entities and LLCs must be either a California entity or a registered foreign
entity, requiring an annual statement of information that identifies officers and
directors and registered agent for service of process. Partnerships would provide
partner information and registered agent to the oversight body;



Liability and Errors & Omissions insurance at levels to be set by the oversight body;



Prohibit arbitration clauses or limitations of liability in the terms of service that will
preclude consumer access to the oversight body’s complaint and remedy system; and



Training requirements to be determined by the oversight body.
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D. Recommended Special Considerations for an Applicant’s Proposed Technology Driven
Delivery System that Could be Explored by the Working Group
1. Legal service technology accessibility standards
Technology services must satisfy technical accessibility standards, such as WCAG 2.0 Level AA,
to provide assurance of the widest availability of the services being offered. The specific
standard(s) required may be changed by the oversight body as standards and technologies
change.
2. Augmenting the user experience through accessible language and design
Legal services technology providers (LSTPs) must ensure that their technology meets or exceeds
the utility of human-provided legal services. When technology providers deliver a legal service
to the public, they should use plain language and accessible design patterns. Any technology
should be subject to user experience testing before it is offered to the public. The pool of
testers should be broad and include disabled people, low-income individuals, and others
disparately impacted by the legal system.
3. Prohibition against use of “dark pattern” marketing
“Dark Patterns” are a broad class of technology language and design choices in marketing that
when adopted tend to coerce people into actions against their will or self-interest, add
unnecessary products or services, or have other negative effects. Legal service technology
providers engaging in authorized practice of law activities within the sandbox must avoid
employing dark patterns in their products (perhaps a ban on such behavior should include
lawyers as well). To aid technology providers, the oversight body should publish, partner to
distribute, or otherwise encourage education on dark patterns.
4. Careful implementation of algorithmic systems
LSTPs would be expected to take reasonable steps to identify and mitigate bias and other
harmful effects of their technologies. If such effects cannot be mitigated with existing
techniques, the technology should not be provided to the public.
E. Data Requirements and Analysis
The regulatory strategy of the sandbox oversight body should assess, at a minimum, the risk of
three possible harms to consumers of the legal services provided by sandbox participants. The
burden should be on an applicant to show that the benefit of its proposal substantially
outweighs the potential harm, thereby causing an applicant to consider potential harms and
build mechanisms to address those harms in its application materials. A risk assessment matrix
should be adopted and used by the oversight body to facilitate this analysis.
The harms include:


Receiving inaccurate or inappropriate legal services.
38

682



Failing to exercise legal rights through ignorance or bad advice.



Purchasing unnecessary or inappropriate legal services.

The oversight body would need several kinds of data on legal outcomes to assess the likelihood
of consumers experiencing these harms. Sandbox participants could therefore raise their
chances of approval and registration by providing as much of the required data as possible. A
partial but suggestive list of data collection strategies and data sets include:


Consumer complaints and corresponding resolution or disposition



User surveys



Rate of service error fixes



Types/level/rates of services provided



Legal and financial outcome data

Although the sandbox oversight body would likely be interested in the absolute absence of
consumer harms by a sandbox participant, the Task Force has concluded that the more
important criterion is the relative rate or risk of harm compared to the experience a consumer
would have received absent the legal services provided. To make that comparison, information
must be known about the consumers of the legal services provided by the sandbox participants.
Some possible useful data for this purpose might include:


Income level



Education level



Geographic location



Race/ethnicity

While the oversight body would negotiate the actual data collection requirements individually
with each sandbox participant, it should attempt to establish and maintain data sets consistent
with the guidance above to the greatest extent possible.
No data provided by sandbox participants should be shared with any other organizations for
any reason. Data provided by sandbox participants should by anonymized before submission to
the sandbox oversight body. Data provided should be kept confidentially and deleted from the
oversight body’s databases after analysis, unless otherwise required by California law. The
oversight body may choose to share provided data with independent evaluators of the sandbox
after receiving permission by the data provider; if so, such evaluators should be contractually
required to also keep the data confidential and delete it after the analysis is complete.
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F. Removal from Sandbox
If an entity fails to comply with the requirements set by the oversight body, including a failure
to provide appropriate supporting data with respect to the services provided, it would be
subject to removal from the sandbox. If removed, an entity would lose its authority to operate
with the protections of the sandbox rendering it subject to all existing rules and statutes
regulating the practice of law. However, when possible, the entity should be given an
opportunity to cure the issue of concern and become fully compliant.
G. Post Sandbox Activity
A sandbox is not set up as a permanent regulatory structure. It is intended to be a multi-year
program (e.g., 2–3 years) through which evidence and data can be gathered to determine the
appropriateness of changing rules and statutes that would otherwise prohibit the entities and
services allowed by the sandbox. At the end of the sandbox period, there should be an
opportunity for an entity to seek an extension.28
The Task Force recognizes that any entity willing to participate in a sandbox might reasonably
expect the sandbox to be structured and administered in a manner that facilitates a transition
to a more permanent model under the oversight body, so long as it is performing as intended
and not harming the public. While the mere fact of participation in the sandbox cannot be
regarded as a guarantee of any permanent authority to operate it is understood that
meaningful post sandbox protections are necessary to encourage interest and applications.
H. Funding
It is critically important to consumer protection that the administrator of the sandbox be
appropriately resourced to effectively manage the applications, screen to ensure all
requirements are met, monitor the progress and risks of harm, and remove any participant
from the sandbox that is causing consumer harm as identified by the administrator. Ultimately
this program would be funded by application and licensing fees each applicant pays to enter
28

The Wyoming Medical Digital Innovation Sandbox Act (posted at:
https://www.wyoleg.gov/Legislation/2019/SF0156 ) addresses this regulatory issue as follows:
40-28-107. Extension of sandbox period.
(a) A person granted authorization under W.S. 40-28-103(f) may apply for an extension of the initial
sandbox period for not more than twelve (12) additional months. An application for an extension shall be
made not later than sixty (60) days before the conclusion of the initial sandbox period specified by the
department. The department shall approve or deny the application for extension in writing not later than
thirty-five (35) days before the conclusion of the initial sandbox period. An application for extension by a
person shall cite one (1) of the following reasons as the basis for the application and provide all relevant
supporting information that:
(i) Statutory or rule amendments are necessary to conduct business in Wyoming on a permanent
basis;
(ii) An application for a license or other authorization required to conduct business in Wyoming on a
permanent basis has been filed with the appropriate office and approval is currently pending.
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and maintain practice within the sandbox. In the United Kingdom, for example, licensing fees of
regulated entities (there, “Alternative Business Structures,”) are calculated as a percentage of
their total annual revenue. The oversight body is encouraged to consider a fee structure that
takes into account similar revenue considerations while also incentivizing innovation in
particular areas of need.
In order to establish a well-resourced regulatory structure from inception, however, grant
funding will likely be needed. In Utah, for example, funds to start up and establish the sandbox
have come from the Administrative Office of the Courts (via court staff time), the National
Center for State Courts, and the Institute for the Advancement of the American Legal System.
The Task Force recommends that the State Bar convene a funder’s summit to explore the
feasibility of philanthropic start-up funding as well as to advocate for a streamlined and
coordinated grant application and reporting process.
I. Reciprocity
It is anticipated that California’s regulatory sandbox for legal services will allow for reciprocity
with other state, federal, and foreign jurisdictions to allow a product or service to be made
available simultaneously in each jurisdiction.
A number of other jurisdictions, including Arizona, Utah, Wyoming, the United Kingdom and
Singapore operate similar regulatory sandboxes. The oversight body in California should
coordinate oversight with other jurisdictions to ensure an efficient regulatory approach.
Relationship to the ATILS Charter:
This recommendation responds to the charter as it is a proposal for exploring a regulation
reform methodology that would allow the State Bar to evaluate potential new exceptions to
existing UPL restrictions. A sandbox could, for example, serve as the testing ground for an
exception to UPL for the provision of legal advice and other limited specified legal services by a
technology driven delivery system owned and operated by a nonlawyer entity. ATILS believes
that this regulatory sandbox proposal fulfills its charge to identify possible regulatory changes
to remove barriers to innovation in the delivery of legal services by lawyers and others, and
effectively balances our dual goals of consumer protection and increased access to legal
services.
Public Comment: The concept of a regulatory sandbox was not presented among the
recommendations that went out for public comment. However, many concerns raised during
the public comment period with respect to allowing nonattorney ownership, fee sharing, and
alternative business structures (ABS) can be addressed by using the regulatory sandbox
approach to ensure that consumer protection is maintained and effectiveness is determined
before adopting permanent changes to the Rules of Professional Conduct and UPL statutes.
One relevant comment received was from the Association of Discipline Defense Counsel
(ADDC). Due to concerns about lack of professionalism and profit-driven motives of
nonattorneys, ADDC commented to ATILS that California should consider a pilot program for a
limited time period in order to test what impact the proposals will have to help bridge the
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justice gap. In particular the ADDC recognized the potential value of providing one-to-many
legal services via technology and online platforms. However, the ADDC believed the program
should be limited to nonprofit entities. The ATILS Task Force discussed this issue extensively,
and it was generally agreed that requiring nonprofit status would severely limit the ability to
bring in needed capital and innovation. Furthermore, while lawyers similarly argued against the
introduction of ABS in England claiming that only lawyers could be trusted to uphold high
ethical standards and not be motivated by profit, none of the data gathered since ABS has been
adopted has proven out this assertion. In fact, the data presented by Crispin Passmore on
England and Wales specifically indicates that these concerns have not been borne out in
practice. Instead, alternative business structures have proven to be more innovative, have dealt
more effectively with complaints, and do not have regulatory action taken against them any
more frequently than traditional lawyer-only practices.
Another example of a sandbox-related comment was that submitted by the Los Angeles County
Bar Association (LACBA). LACBA was not in support of immediate changes to the regulations for
many of the same reasons identified by ADDC and other lawyer commenters. Nevertheless,
LACBA did express support for measuring and testing progress in the delivery of legal services,
especially to underserved communities, under the ATILS’ proposals in a limited market. LACBA
also supported the idea of a pilot program for a limited time which would allow alternative
business structures and technology based one-to-many services, including a stepped approach
that begins with nonprofit entities before allowing for-profit entities to provide legal services in
this manner.
Conclusion and Next Steps: The Task Force recognizes that sweeping regulatory reform is likely
needed to see a significant reduction in the access to legal services gap. However, data,
experience, and evidence should inform these reforms. Exploration of the development of a
regulatory sandbox proposal could provide just that. A sandbox could provide information
based on actual testing of new delivery systems in California. To generate the most helpful and
persuasive sandbox data, an implementation study is needed that can focus on the data
gathering and metrics used in foreign jurisdictions that have experience with permissive ALSP
and fee sharing regulations. Evaluations of these other jurisdictions reviewed by ATILS
appeared to be inconclusive in the short time that ATILS had to consider a sandbox concept. By
conducting a focused implementation study, a California sandbox will be positioned to gather
data that should answer key questions about the benefits and harms of contemplated reforms.
Should the Board agree with this recommendation, it is anticipated that the Board would direct
staff to form a working group to explore the development of a regulatory sandbox proposal as
described in this report.
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Recommendation No. 6
Consider Authorizing a Study of Potential Amendments to the Certified Lawyer
Referral Service Rules and Statutes, and Amendments to Relevant Rules of
Professional Conduct to Ensure that Together They Properly Balance Public
Protection and Innovation in Light of Access to Justice Concerns and with a
Particular Emphasis on Ascertaining if Existing Laws Impose Unnecessary Barriers to
Referral Modalities (including Online Matching Services) that are in the Public
Interest
Discussion: ATILS recommends that the Board consider authorizing a study of potential
amendments to Certified Lawyer Referral Service (LRS) rules and statutes in light of a recent
case29 that has clarified the scope of what is considered to be referral activity. In addition,
lawyer referral services regulations and advertising rules limiting compensation for referrals
may not reflect modern expectations for how consumers will find a lawyer. Social media, search
engines, and other technology-based marketing needs to be accounted for to avoid an
unintended chilling effect on a lawyer’s use of technology to provide information about the
availability of legal services.
As the provisions of the rules governing lawyer advertising and compensation for referrals are
related standards, they should also be addressed. Consideration of the LRS rules and statues
arose as a subtopic of the Task Force’s discussion of possible lawyer advertising and solicitation
amendments. The regulation of lawyer advertising and solicitation in the rules includes the
issue of compensation paid by a lawyer for a client referral. Rule 7.2 in part provides that:
(b) A lawyer shall not compensate, promise or give anything of value to a person for the
purpose of recommending or securing the services of the lawyer or the lawyer’s law
firm, except that a lawyer may:
*****
(2) pay the usual charges of a legal services plan or a qualified lawyer referral
service. A qualified lawyer referral service is a lawyer referral service established,
sponsored and operated in accordance with the State Bar of California’s Minimum
Standards for a Lawyer Referral Service in California;
Rule 5.4 in part provides that:
(a) A lawyer or law firm shall not share legal fees directly or indirectly with a nonlawyer
or with an organization that is not authorized to practice law, except that:
*****

29

See, Jackson v. Legalmatch.com (2019) 42 Cal.App.5th 760 [255 Cal.Rptr.3d 741].
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(4) a lawyer or law firm may pay a prescribed registration, referral, or other fee to a
lawyer referral service established, sponsored and operated in accordance with the
State Bar of California’s Minimum Standards for Lawyer Referral Services; or
*****
The foregoing rules establish that a lawyer who pays compensation to an uncertified business
or service engaged in a referral activity is subject to discipline. Recently, case law has clarified
the scope of what is considered to be referral activity (see Jackson v. Legalmatch.com (2019) 42
Cal.App.5th 760 [255 Cal.Rptr.3d 741], petn. for review pending, petn. filed January 6, 2020).
The Task Force believes that innovative referral systems, including online modalities, carry the
potential of enhancing the ability of consumers to consult with a qualified lawyer, particularly
on the basic issue of whether a consumer is facing a civil legal problem, and that existing laws
should be reviewed for possible revisions that are in the public interest.
Relationship to the ATILS Charter:
This recommendation responds to the charter by proposing a study of statutory amendments
and rule changes that could enhance access to legal services by expanding permissible lawyer
referral activity.
Public Comment: An explicit proposal on LRS regulations was not included in ATILS’ request for
public comment on various options for regulatory reform.
Conclusion and Next Steps: ATILS recommends that a study of possible amendments to the
lawyer referral service statutes and rules be undertaken to ensure there is a proper balance
between public protection and innovation in light of access to justice concerns and the need of
consumers for qualified legal services and to ascertain if existing law imposes unnecessary
barriers to referral modalities including online matching services that are in the public interest.
Similar to the Task Force’s view of the existing lawyer advertising rules, ATILS believes that a
study of the lawyer referral service regulations can lead to revisions that will balance public
protection and the free flow of information about the availability of legal services. Should the
Board of Trustees agree with this proposal, the next step would be referral of this issue to the
anticipated working group that will continue the work of ATILS specifically as related to
development of a sandbox proposal. Some members of ATILS believe that LRS reforms could be
informed by data generated by the regulatory sandbox because participants could experiment
with new delivery systems that might, for example, involve a business offering consumers a
combination of online services that include an online matching service. Other members of ATILS
believe that sandbox data is not likely to inform LRS reforms because LRS activity ordinarily
does not raise UPL or nonlawyer ownership concerns. These differing views seem to
presuppose the scope of the sandbox and the kinds of applicants who will be admitted, but
these are open issues for the working group. As the precise parameters and timeframe of the
anticipated working group have not been set, referring possible LRS changes to that body for
consideration is recommended.
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Recommendation No. 7
Consider Recommendations for Amendments to the Rules of Professional Conduct
on Advertising and Solicitation Informed by the Current American Bar Association
Model Rules, the Proposed Advertising and Solicitation Rules Developed by the
Association of Professional Responsibility Lawyers, and Recent Amendments to the
Advertising Rules in Other Jurisdictions. In Particular a Reconsideration of the
Existing Designation of “Real-Time Electronic Contact” as Prohibited Solicitation

Discussion:
The regulation of lawyer advertising has traditionally placed restrictions on information
regarding the availability of lawyers and legal services in an effort to protect consumers from
lawyers actively soliciting business and promoting litigation, especially when consumers are
particularly vulnerable. Based on an empirical study initiated by the Association of Professional
Responsibility Lawyers (APRL) in 2014-2016 and a subsequent analysis of APRL’s reports and
public hearings conducted by the ABA Standing Committee on Ethics Professional Responsibility
(SCEPR), the advertising rules were found to be outdated and overly restrictive;30 and the lack
of uniformity and inconsistent enforcement unreasonably restrict the ability of the legal
profession to provide useful and accurate information to consumers about the availability of
legal services, particularly through the Internet and other forms of electronic media.31
The recent amendments to the ABA Model Rules on lawyer advertising streamline and
simplify32 the rules that enable lawyers to use new technologies that can inform consumers
accurately and efficiently about the availability of legal services while maintaining the
prohibition against engaging in false or misleading communications and adhering to
constitutional limitations on restricting commercial speech.
The advent of the Internet and social media has revolutionized the practice of law, including
attorney advertising and client solicitation. The current California rules on lawyer advertising
and solicitation were adopted before the recent amendments to the ABA Model Rules. Since
then several states have or are in the process of modernizing their advertising rules based on
APRL’s two reports and the ABA’s recent amendments. Attorneys are increasingly posting,
blogging and tweeting more efficiently at minimal cost. Their presence on websites, Facebook,
LinkedIn, Twitter, and blogs expands exponentially each year.33 Under these recent
amendments, the legal profession is better able to reach out to a public that has become savvy

30

Association of Professional Responsibility Lawyers 2015 Report of the Regulation of Lawyer Advertising
Committee, at pp. 20–25.
31

Id. at p. 27.

32

The ABA Standing Committee on Ethics and Professional Responsibility Memorandum in Support of Proposed
Amendments to ABA Model Rules of Professional Conduct on Lawyer Advertising, December 21, 2017, at p. 15.
33

Id. at p. 8.
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in the use of social media and the Internet and is in greater need of more, and not less, useful
information regarding the availability of legal services. These trends suggest that traditional
restrictions on the dissemination of accurate information about legal services hinder the
public’s access to useful information and may constitute an unconstitutional restraint of trade.
The Task Force believes that amending the lawyer advertising rules to conform to the recent
amendments to the ABA Model Rules will better serve the public by expanding opportunities
for lawyers to use modern communications technology to increase the public’s awareness of
and access to information about the availability of legal services, and protecting the public by
focusing the State Bar’s resources on content that is false or misleading. Consideration of such
rule revisions would be complemented by the study of the LRS rules and statutes outlined in
Recommendation #6 above as the topic of compensation paid for client referrals is included in
the advertising rules.
Specific Changes to the Current Rules on Lawyer Advertising and Solicitation
The Task Force recommends that the Board of Trustees task the working group being
recommended for establishment as related to the development of a sandbox proposal with a
study of recent amendments to ABA Model Rules 7.1, 7.2 and 7.3, APRL’s Report of the
Regulation of Lawyer Advertising Committee (June 22, 2015) and APRL’s Regulation of Lawyer
Advertising Committee Supplemental Report (April 26, 2016), the changes to advertising rules
currently under consideration by the State of Washington34 and other jurisdictions, as well as
the impact of the current advertising rules in Oregon, Virginia and the District of Columbia on
access to justice and public protection.
The following issues are specific examples35 of what could be studied:


Whether provisions on false and misleading communications should be combined into
rule 7.1 and its comments, including rule 7.5 [Firm Names and Trade Names] which
largely relates to misleading communications.



Whether specific rules on lawyer advertising should be consolidated into rule 7.2.



Whether in rule 7.2(c), “office address” should be changed to “contact information” to
address technological advances that influence how lawyers may be contacted and how
advertising is presented.



Whether the ban on direct solicitation in rule 7.3 should apply solely to live person-toperson contact, including in person, face-to-face, telephone, and real-time electronic or
other communications such as Skype. It is recommended that the rule be changed to no
longer prohibit solicitations such as chat rooms, text messages, or any other written
communications to which recipients would not feel undue pressure to respond.

34

See: https://www.wsba.org/for-legal-professionals/rules-feedback

35

Additional examples are provided in Appendix 13.
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Relationship to the Charter
This recommendation responds to the charter by proposing rule changes that could facilitate
enhanced access to legal services by permitting the use of modern communication, including
online marketing and social media, to provide truthful and nondeceptive information to
consumers regarding the availability of lawyers and law firms to provide legal services. This is
especially pertinent to potential innovative online delivery systems that might exclusively use
electronic communication for interacting with potential clients.
Public Comment: This proposal was included in ATILS’ request for public comment on various
options for regulatory reform, in particular as a part of several possible revisions to the RPCs.
It was issued as Recommendation 3.4 as set forth below.
Adoption of revised California Rules of Professional Conduct 7.1–7.5 to improve
communication regarding availability of legal services using technology in
consideration of: (1) the versions of Model Rules 7.1–7.3 adopted by the ABA in
2018; (2) the 2015 and 2016 Association of Professional Responsibility Lawyers
reports on advertising rules; and (3) advertising rules adopted in other
jurisdictions.
Recommendation 3.4 received a total of approximately 79 written public comments, 62 in
opposition, 11 in support, and six with no stated position. Public comment themes, along with
the Task Force’s responses to each, are outlined below.
1. The advertising and solicitation rules were revised recently (operative November 1,
2018) and it seems premature to proceed with the implementation of further changes
to these rules.
Task Force Response: The changes made by the ABA to the Model Rules that were
initiated by the study and report of APRL occurred after the Rules Revision
Commission’s work on its new and amended advertising rules was completed. Other
jurisdictions have or are presently considering the ABA’s changes. Particularly in the
area of online lawyer advertising and solicitation, uniformity among legal ethics
standards in all United States jurisdictions is a meaningful goal that promotes lawyer
compliance and public protection.
2. Allowing a lawyer’s real-time electronic communication with a prospective client should
be permitted, especially in the context of online delivery system.
Task Force Response: The Task Force agrees that the issue of real-time electronic
contact with a potential client should be reconsidered. The existing rule’s treatment of
this conduct as a form of banned solicitation may be overbroad and an obstacle to the
legal profession’s interest in exploring innovative online delivery systems.
Conclusion and Next Steps: ATILS believes that updates to the lawyer advertising and
solicitation rules described above strike the right balance of public protection and the free flow
of information about the availability of legal services. This, in turn, can improve consumer
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access to legal services as well as understanding about problems such as civil justice legal
issues. Some members of ATILS believe that advertising rule amendments might be informed by
data generated by a regulatory sandbox because participants could experiment with new
marketing and communication methods, especially if a participant is a business that exists
exclusively online. Other members of ATILS believe that sandbox data would not inform all of
the rule amendments proposed because some changes are completely unrelated, such as the
amendment to replace “office address” with “contact information.” However, the precise
parameters and timeframe of the anticipated working group have not been set so it is uncertain
whether the sandbox effort might inform these rule changes. Should the Board of Trustees
consider adoption of these rule amendments, referring these rule amendments to that body for
consideration is recommended.

V. REFORM CONCEPTS BEYOND THE SCOPE OF THE TASK FORCE STUDY
Some public comments urged that ATILS consider other initiatives that are not regarded by the
opponents as disruptive as the concepts for regulatory reform being study by ATILS. These
types of other initiatives recommended by commenters include but are not limited to:


court reform



court funding (including adding more judges)



court-connected self-help programs, including online and technology based services



increasing the monetary jurisdiction of small claims court



mandating pro bono services by licensees or recent law school graduates



promoting greater volunteer pro bono services (for example, by student loan
forgiveness programs)



studying and improving existing access programs rather than exploring new ones
(including increasing legal services program funding)



increasing financial support to nonprofit legal foundations



providing State-sponsored educational programs to low or moderate income
communities that are believed to be lacking in access



providing State-sponsored education to lawyers about working in communities that are
in need of legal services



enhancing the educational requirements for paralegals



improving ADR
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expanding services that may be provided by a Legal Document Assistant or an Unlawful
Detainer Assistant



creating a low fee marketplace for legal services by lawyers, like the health insurance
exchanges that were envisioned by the Affordable Care Act



removing barriers to entry to the profession, for example by altering the California Bar
Examination (including lowering the passing score) or expanding MJP to implement
reciprocity or admission on motion

While helpful, these suggestions do not directly align with the precise assignment to ATILS to
explore improving access through innovative technology driven and online delivery systems.
Although beyond the scope of the charter, ATILS has highlighted these suggestions to give the
Board an opportunity to consider whether any of these suggestions should be referred for
study to an appropriate State Bar subentity or office.

VI. CONCLUSION
There is a clear trend to leverage technology and innovative delivery systems to improve access
to legal services. Changes to the regulation of the practice of law in other jurisdictions including
other states and countries are proceeding. California is regarded as a center for technological
innovation and given the critical lack of legal assistance experienced by so many Californians
and the strong policy statements in support of innovation recently issued by the ABA and
Conference of Chief Justices, California should take its place as a leader in exploring new
options for the delivery of legal services including one-to-many models that can be authorized
without an undue risk of harm to consumers or the administration of justice.
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California Paraprofessional Program Working Group
Roster | Upcoming Meetings | Past Meetings

Purpose
The State Bar’s recently published California Justice Gap Study: Measuring the Unmet Civil Legal Needs of
Californians, found that 55 percent of Californians experience at least one civil legal problem in their
household each year, and Californians received no or inadequate legal help for 85 percent of these
problems. A lack of knowledge about what constitutes a legal issue and concerns about legal costs lead
many Californians to deal with problems on their own rather than seek legal help. A thoughtfully designed
and appropriately regulated paraprofessionals program is an important component of the solution to the
access to legal services crisis in California by expanding the pool of available and affordable legal service
providers.
The State Bar’s Board of Trustees directed formation of a California Paraprofessionals Working Group at
its meeting on January 24, 2020; the working group will submit its nal report and recommendations by
September 30, 2021.

Charter
The California Paraprofessional Program Working Group is charged with developing recommendations for
consideration by the Board of Trustees for the creation of a paraprofessional licensure/certi cation
program to increase access to legal services in California. In carrying out this charge, the working group
will balance the dual goals of ensuring public protection and increasing access to legal services.
The working group will develop speci c recommendations regarding the following:
1. The eligibility requirements to apply for the program, including the competencies required of
licensed/certi ed paraprofessionals and the ways in which candidates can demonstrate those
competencies. In developing these recommendations the Working Group will consider different
pathways for licensure/certi cation for applicants based on their general academic and experiential
quali cations, including but not limited to, candidates who might fall in one of the following
categories: immigration consultants, Legal Document Assistants, Unlawful Detainer Assistants,
paralegals, law school graduates, law students, and/or participants in or who have completed the
State Bar’s law o ce study program.
2. Selection of practice areas that will be included in the program. Practice type decisions should be
informed by data sources, including but not limited to the California Justice Gap Study, California
Attorney Practice Analysis Study, and court self-help center utilization data.
3. The types of tasks, by practice area, that paraprofessionals will be permitted to perform. The
Working Group should consider and propose any requisite changes to the rules and statutes
governing the unauthorized practice of law, and any other requisite changes to the rules of
professional conduct that may be needed, to permit the performance of these types of tasks.
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4. Business requirements, including nancial responsibility requirements such as insurance or
contribution to a client security fund.
5. A licensing/certi cation and regulatory model including consideration of rules of conduct for the
new paraprofessional licensees.
. Metrics and data collection methods to enable assessment of the program’s effectiveness and to
facilitate possible auditing and other proactive risk-based regulation.
7. Increasing awareness about how to seek legal help.

Staff contact
Linda Katz, Linda.Katz@calbar.ca.gov
Chair: Hon. Ioana Petrou

Additional information
Fact Sheet: California Paraprofessional Program Working Group
FAQ: California Paraprofessional Program Working Group

Subscribe
You may subscribe to the California Paraprofessional Program Working Group email list to
receive meeting noti cations.

Copyright © 2021 The State Bar of California
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California Paraprofessional Program Working Group
Increasing access to justice for all Californians by developing recommendations for the creation of a
paraprofessional program.
Background
• Among the State Bar’s strategic objectives is to explore options to increase access to justice
through licensing paraprofessionals.
• Current laws generally limit the practice of law to attorneys who are active licensees of the State
Bar; the practice of law by nonattorneys is subject to prosecution for the unauthorized practice
of law.
• The California Justice Gap Study: Measuring the Unmet Civil Legal Needs of Californians (Justice
Gap Study) found Californians received no or inadequate legal help for 85 percent of their civil
legal problems.
• According to results from the Justice Gap Study, uncertainty surrounding whether or not their
problem was a legal issue, concerns about cost, fear of pursuing legal action, and not knowing
where to go for help were top reasons why Californians did not seek legal assistance for their
civil legal problems.
• A regulated paraprofessionals program can expand the pool of available and affordable trained,
capable providers, of legal assistance and can help narrow the justice gap.
The State Bar’s California Paraprofessional Program Working Group is charged with developing
recommendations for consideration by the Board of Trustees for the creation of a paraprofessional
licensure/certification program to increase access to legal services in California.
The working group will commence in April 2020 and is expected to deliver its final report and
recommendations to the Board of Trustees no later than September 30, 2021. In maintaining the State
Bar’s Strategic Plan goals and objectives, each recommendation is expected to balance the dual
initiatives to ensure public protection and increase access to legal services.
Working Group Charter
The Working Group will develop specific recommendations regarding the following:
1. The eligibility requirements to apply for the program, including the competencies required of
licensed/certified paraprofessionals and the ways in which candidates can demonstrate those
competencies. In developing these recommendations, the Working Group will consider different
pathways for licensure/certification for applicants based on their general academic and
experiential qualifications, including but not limited to candidates who might fall in one of the
following categories: immigration consultants, Legal Document Assistants, Unlawful Detainer
Assistants, paralegals, law school graduates, law students, and/or participants in or who have
completed the State Bar’s law office study program.
Selection of practice areas that will be included in the program. Practice type decisions should
be informed by data sources, including but not limited to the California Justice Gap Study,
California Attorney Practice Analysis Study, and court self-help center utilization data.
2. The types of tasks, by practice area, that paraprofessionals will be permitted to perform. The
Working Group should consider and propose any requisite changes to the rules and statutes
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3.
4.
5.
6.

governing the unauthorized practice of law, and any other requisite changes to the rules of
professional conduct that may be needed, to permit the performance of these types of tasks.
Business requirements, including financial responsibility requirements such as insurance or
contribution to a client security fund.
A licensing/certification and regulatory model including consideration of rules of conduct for the
new paraprofessional licensees.
Metrics and data collection methods to enable assessment of the program’s effectiveness and
to facilitate possible auditing and other proactive risk-based regulation.
Increasing awareness about how to seek legal help.

Working Group Composition
The working group will consist of 15 members representing various stakeholder groups that have
relevant expertise to support the study of a paraprofessional program, such as existing
paraprofessionals, educators, consumer protection organizations, and regulatory specialists.
Chair
Hon. Ioana Petrou, State Bar of California Board of Trustees, Associate Justice of the First District Court
of Appeal

Rev. 1.26.2021
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Subcommittees
Paraprofessionals and Legal Services (PALS) Subcommittee
PALS was originally formed on March 6, 2015 when the Supreme Court Advisory Committee formed a subcommittee to study whether
Colorado should implement a Limited License Legal Technician program to address access-to-justice issues. The Provider of Alternative
Legal Services Subcommittee (PALS), formerly known as the Limited Legal License Technicians Subcommittee, was charged with studying
the Washington state LLLT program, the New York Court Navigators program, the Law Society of Upper Canada’s paralegal program and
any other program using non-lawyer legal professionals.
On February 27, 2020, the Supreme Court Advisory Committee and subcommittee, then-named Providers of Alternative Legal Services,
adopted a pilot project to explore a regulation regime for licensing qualified paraprofessionals to engage in the practice of law in defined
contexts, including authorizes scopes of working certain types of domestic relations matters. The new subcommittee, Paraprofessionals and
Legal Services (PALS), is chaired by Honorable (Ret.) Angela Arkin and Maha Kamal.
Subcommittee roster (/AboutUs/SubcommitteRoster_PALS.asp)
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News

Licensed Paralegal Professionals:
Non-Attorneys in the Courtroom?
In order to address a gap in legal services, could
we see paralegals offering legal services?
By Avery Martinez - October 1, 2020

By 2020, a handful of states across the country have taken different steps to
allow non-attorneys to offer legal services to clients in certain matters. Utah,
Arizona and Washington State are among the forerunners for these legal
professional programs, offering different options and opportunities for
licensure.
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And in Colorado, one group is currently researching the possibility of
paralegals becoming trained and licensed to provide legal services for the
public — in family matters only, after licensure, exams, ethics requirements
and more — within the state.
While nothing is set in stone, Dave Stark, chair of the Supreme Court
Advisory Committee, and Angela Arkin, former Denver District Court judge,
JAG arbiter and chair of the Providers of Alternative Legal Services
Subcommittee, spoke with Law Week about the possibilities for licensed
paralegal professionals in Colorado.
“There are many, many people in this country who simply can’t afford the
kind of representation and the kinds of fees that most lawyers charge,” Stark
said. “The hope is to serve that clientele with a market-based approach.”
Setting Standards
Any eventual path forward would involve training and licensing
requirements. Arkin said the committee researching the topic are putting
together a comprehensive proposal, “keeping in mind that these people
would have to be licensed professionals.”
If the program were approved by the Colorado Supreme Court, LPPs would be
legal professionals regulated by that court, Arkin said. These LPPs would
have a “highly limited practice area” and required to be educated, trained,
licensed, ethically compliant, annually registered and educated with CLE
credits “like all legal professionals in Colorado.”
She said the LPPs would only be able to practice in the speci c area of
domestic relations. The licensed paralegal professionals — referred to as LPPs
though there is no formal name yet — would also have to follow ethical
standards comparable to licensed lawyers, pass a written exam similar to the
licensing of attorneys, Stark said. Arkin said the exam would be focused on
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the speci c area of law and would require education and experience in this
area.
The licensed paralegal professionals — referred to as LPPs though there is no
formal name yet — would also have to follow ethical standards comparable to
licensed lawyers, pass a written exam similar to the licensing of attorneys,
Stark said. Arkin said the exam would be focused on the speci c area of law
and would require education and experience in this area.
The current thought on training for these LPPs would be centered around a
class that could be taken at a community college, in person or online, that
speci cally trains for this eld, Arkin said. Generally, the vision is that a
person would become a licensed paralegal and through the various agencies
for licensure. Then, in addition to paralegal training, the person would take
classes in this speci c area, ethics requirements and have a practice
requirement in this area.
The practitioner would take an ethics exam and a family law exam for LPPs
and have a certain level of experience in family law, before obtaining LPP
licensure, she added. There is discussion of a grandfathering provision for
those paralegals have been practicing for some time. Other states have
included such a provision only applicable for a short number of years.
These grandfathered paralegals would still need to take an exam and qualify
for licensure, but potentially not classes — on a case by case basis. It is
expected that this licensing would be done through the Supreme Court of
Colorado, but Arkin said that was not known for sure.
The LPPs would have annual CLE requirements, though it is unknown if it
would be the same as a lawyer, and signi cant and solely in family law, Arkin
said. It’s still unknown whether an LPP could take regular attorney CLE
classes or CLEs created for their speci c position. They would also have
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licensing fees and, like a lawyer, they must pay an annual fee, and probably
an af davit of good standing.
Arkin noted some other details and discussions are still being worked out. It
is probable that these LPPs would have trust account requirements, if fees
were collected from clients and fees held as lawyers do, Arkin said.
Malpractice insurance was another area being researched, and it was likely
some kind of malpractice coverage would exist.
The situations LPPs would be facing were what Arkin described as a “vanilla
divorce.” In other words, both parties earn wages, no one has a business, no
big investment accounts, no multiple properties or pensions.
The cases which an LPP could handle, at least what the committee is
considering initially, would be without discovery, she added.
Further, the committee is fairly certain that they will not propose that LPPs
have “any activity in the courtroom” other than being there to support the
client keeping the client from hyperventilating before the judge or
translating the judge’s statements for the client, Arkin explained.
“The idea is that these folks would provide support to the person in the
courtroom … and they would not be there to make argument to the court, not
there to exam witnesses or anything of that sort,” Stark said. “Rather they
would be there to hold their hand and to give them direction on courtroom
procedures.”
The committee has a list of things they believe a licensed paralegal would not
be able to handle, Arkin said. These things are situations so complicated;
they can be challenging for attorneys.
“And that’s a big part of this too, helping people understand the process well
enough to make their own decisions about their own futures without it
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costing them money they don’t have,” she said.
Another expectation is that if one party has a lawyer and the other had an
LPP, that the LPP can’t litigate, but work with the lawyer, Arkin said. The LPP
could help prepare for mediation or when speaking with the lawyer, perhaps
even exchange documents and provide necessary items to the court.
The thought currently is that LPPs could work in a law rm or on their own,
opening their own paralegal rm, Stark said. He also mentioned a number of
other states using LPP type programs were being investigated. One such state
was Utah, who has a program up and running, and the State of Arizona’s work
on implementing an LPP type program.
Those approved for work in Utah are called Licensed Paralegal Practitioners,
or LPPs, Arkin said. Utah LPPs are allowed to be part of rms or independent.
Out of the small number of licensed LPPs in Utah, three of the four work in
law rms while only one runs their own. In Washington State, from her
understanding, many are independent.
By the end of 2019, there were four Utah LPPs and approximately nine others
were ready to take the LPP exam earlier this year. The rst class of LPPs had
four people, and four others had applied for the second exam. Five others had
applied for the August exam this year.
In total, and if all passed the exam, there would be 13 LPPs in Utah from their
rst year, Arkin said.
In contrast to Colorado, Utah has a uni ed bar, requiring all attorneys to be a
member, and on the Utah bar website there is a page for LPPs, Arkin said.
“Their perception was, and I think they were very much correct, that there’s a
huge need for these folks,” Arkin said.
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Under-Representation
In 2018, approximately 67% of litigants had no lawyer involved in the case at
all, Arkin said.
According to the Colorado Judicial Branch’s “Cases and Parties without
Attorney Representation in Civil Cases FY2018,” the number of domestic
relations cases across all judicial districts totaled 34,364. Of that number,
23,810 cases had no attorney, and the case level pro se rate was set at 69%.
The number of parties totaled 69,021, of which 51,646 parties were without
attorneys. The party level pro se rate was at 75%.
“It’s an enormous, enormous number,” Arkin said of domestic relation cases.
She added a fellow judge called it “the tsunami of cases,” meaning that each
morning an over ow of domestic relations cases awaited a judge walking into
work.
Many of these unrepresented litigants are wage earners, have many hoops to
jump through, forms to ll out, lings to make and court appearances — and
all the expectations of the court — so that both parties can have the proper
information to make good decisions for their separate families moving
forward.
“This is a population of folks who are not choosing between lawyer or no
lawyer. They would be choosing if we’re able to create this licensed
professional assistant for folks,” Arkin said. “They would really be choosing
about going it by themselves and going it with an LPP.”
This program was designed for those who would not qualify for Colorado
Legal Services, but also can’t afford an attorney. This group could range from
a very short marriage to a very long marriage, but generally these are people
with relatively moderate incomes and marital estates, Arkin said.
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Currently, a framework is being constructed to gather feedback from the
various constituencies including paralegals, attorneys, judges, educators of
these professionals, community colleges and the state’s law schools. Stark
added that clients would be another group.
The individuals being discussed for the LPP program were those who made
above that amount and would not qualify for Colorado Legal Services, Stark
said. However, these would still be individuals who could not afford lawyers
at regular rates.
This range could reach from between 125% of the poverty level up to 400% —
possibly up to $100,000 for a family of four.
“None of this is set in stone, but we have discussed a cap on the net value of
the family assets or marital estate,” Arkin said. “We are trying to come up
with an amount of assets that would essentially be low enough that it really
would not be the kind of case or family that would hire a lawyer and is hiring
a lawyer now, arguably even for unbundled legal services.” She added
Colorado was the only state she was aware of considering a marital cap.
Arkin said the value of the cap is still uncertain, but after conferring with
lawyers and judges around the state, they are considering a cap of $200,000
in net assets, including property, 401(k) or other investments and subtracting
debt. However, she added there are many others to speak to and information
for review before making a recommendation to the court.
While Family Court Facilitators have joined the ranks and are instrumental in
helping the courts, there are not nearly enough to keep up with the number
of pro se parties, especially in domestic, that enter the system, Arkin said.
Similarly, the Self Represented Litigant Coordinators, or SHERLOCKS, who
investigate consumer related questions for pro se parties, cannot do it either.
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“It’s just too many people, there’s just too many folks in our system who
can’t really afford lawyers — and really nd the system to be very
complicated and very daunting,” Arkin said.
Many lawyers are offering unbundled legal services, and serious actions to
address the topic, Arkin said, but it again is not enough to meet the need. She
added she informs people about unbundled services all the time, however,
many non-attorneys have never heard of such an instance.
In short, Arkin said that even if all the SHERLOCKS, FCFs, unbundled legal
service offering attorneys and judges helped pro se parties, there would still
be many litigants who couldn’t obtain the kind of legal assistance required
for the vast majority of cases.
HISTORY
A licensed paralegal program was rst investigated in 2015, Stark said.
Former Attorney Regulation Counsel Jim Coyle and Stark were looking into
Washington’s Limited License Legal Technicians program.
A substantive committee was formed consisting of stakeholders from across
the spectrum of impacted parties — lawyers, judges, paralegals and others.
This committee worked on the topic for many years until producing a report
to the Supreme Court in 2019.
The court was interested in the program; however, Stark said the group was
asked to take a slightly different action and investigate domestic relations
matters in particular.
“One of the reasons for that is that there are so many people who try to
represent themselves in domestic relations cases,” Stark said, adding that in
2018 there were about 23,000 parties who tried and did to represent
themselves in such cases in Colorado.



708

The court saw this impact to the system and how it affects those unable to
afford a lawyer and asked for a change in focus, Stark said.
The court then appointed a new committee in early 2020 to start looking into
domestic relations cases.
The committee hopes to propose something to the Colorado Supreme Court
by next spring, Arkin said. They hope to identify and reach out for as much
feedback as possible before that time.
—Avery Martinez
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Paraprofessionals And Legal Services (PALS)
Subcommittee
Preliminary Report (November, 2020)
The Colorado Supreme Court created the Paraprofessionals and Legal Services
Subcommittee (PALS) of its Advisory Committee to study whether licensed
paralegals specializing in domestic relations matters could represent the 75% of
family law litigants who now appear in court without lawyers.1 Several other states
have implemented or are considering similar proposals.2 The Court has asked The
PALS Subcommittee to develop a proposal for consideration by the Advisory
Committee and the Colorado Supreme Court.3
•

The subcommittee is comprised of current and former trial and appellate
judges, family law lawyers, an experienced family law paralegal/mediator, a

According to the Colorado Judicial Branch’s “Cases and Parties without Attorney Representation in
Civil Cases FY2018,” the number of domestic relations cases across all judicial districts totaled
34,364. Of that number, 23,810 cases had no attorney, and the case level pro se rate was set at 67%.
The number of parties totaled 69,021, of which 51,646 parties were without attorneys. The party
level pro se rate was at 75%.
2 Utah and Washington State are the primary models for this program, offering different options and
opportunities for licensure. Other states considering similar proposals include Arizona, Illinois,
Minnesota, and California. In mid-2020, the State of Washington decided to “sunset” its LLLT
program, but there are still LLLTs practicing in Washington State.
3 The Supreme Court entered an order creating this second PALS Subcommittee on February 27,
2020. The Court did so after considering the recommendations of the first PALS subcommittee in
2019 for a pilot program for nonlawyer advocates in landlord-tenant cases. The Supreme Court
agreed that assistance the unrepresented litigants would be helpful, but it decided to prioritize such
assistance in domestic relations cases.
1

1
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family court facilitator, Attorney Regulation Counsel, and the Chair of the
Supreme Court Advisory Committee. 4
•

The subcommittee’s purpose is to substantially decrease the number of selfrepresented litigants in domestic relations cases as part of an effort to
address what is commonly referred to by the bar as “the justice gap.”
According to a 2017 study by the Legal Services Corporation, in 2016, low
income Americans received inadequate or no legal help for 86 percent of their
civil legal problems.5 These individuals are unable to obtain representation
from Colorado Legal Services or similar programs that provide free legal
assistance to low-income individuals. Pro bono representation has been
unable to meet the legal needs of self-represented litigants, especially in
family law cases, where pro bono lawyers are often reluctant to represent
clients outside of their usual practice areas.

•

Most of these folks would not qualify for Colorado Legal Services, but still
cannot afford a lawyer at regular market rates.6 We hope to give them
another choice. They should not have to choose between a lawyer and no
lawyer. They should be able to choose between representing themselves and
getting help from an LPP.

Colorado Supreme Court Justice Melissa Hart (Liaison Justice), Judge Daniel Taubman (COA,
Retired), Judge Angela Arkin (18th JD, Retired; Co-Chair), Judge Adam Espinosa (Denver County
Court), Maha Kamal, Esq. (Co-Chair), Rebekah Pfahler, Esq., Colleen McManamon, (Paralegal/
Mediator), Heather Lang (Family Court Facilitator), Jessica Yates, Esq., and David Stark, Esq.
5
Legal Serv. Corp., The Justice Gap: Measuring the Unmet Civil Legal Needs of Low-Income
Americans 6 (2017).
6
Colorado Legal Services does not represent all indigent family law litigants. It only represents
indigent family litigants in certain categories of cases.
4

2
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•

We are soliciting input from family law practitioners, judicial officers, family
court facilitators (FCFs), self-represented litigant coordinators (Sherlocks),
experienced and new paralegals, community college and legal educators, and
the public to develop this proposal.

Feedback:
1. Title: These professionals will be titled “Licensed Paralegal Professionals
(LPPs).
2. Licensure: LPPs would be licensed by the Colorado Supreme Court to
engage in the limited practice of domestic relations law.
3. Independence: LPPs could engage in this limited practice either with a law
firm or with their own paralegal firm (see the ethics rules, below).
4. Scope: The scope of practice of LPPs would be limited to uncomplicated
domestic relations matters.
5. A. Task limits of an unsupervised LPP7:
Task
Client Interview

Description of LPP Role
Interview client to determine needs & goals of client &
whether LPP services are appropriate or if matter should
be referred to a lawyer. Determine appropriate motion or
petition to file with the court: dissolution of marriage or
civil union, legal separation, allocation of parental
responsibility (APR), invalidity of marriage, parentage
(in context of dissolution or APR) petition, and/or
protection orders, modification of APR, child support
and/or maintenance.8

7

An “unsupervised” LPP is an LPP acting independently of attorney supervision. We are not
suggesting any change to the current role of a paralegal under attorney supervision.
8
Common law marriage, marital agreements, and contested jurisdiction matters must be referred to
a lawyer.

3
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Task
Determine jurisdiction and
venue, complete petition,
summons, and case information
sheet or post-decree motion or
complaint for temporary
protection order (TPO) &
supplementing documents
File documents with the court

Description of LPP Role
Assist client in gathering information & completing state
approved forms. May need to add additional simple state
forms.

Case management order

Assist client in understanding and complying with case
management order.
Arrange for service of documents (may complete and file a
motion for publication or substituted service if needed).
Assist client with gathering disclosure information &
completing SFS & Certificate of Compliance with
Mandatory Disclosures.9
Provide client with co-parenting education class info &
file certificate of completion with court; help clients
process what they learned in class.
Review documents of OP and explain documents to client.
Refer to lawyer for complex issues.10
Communicate with OP or OC regarding case status,
potential agreements, and relevant forms. Refer to a
lawyer for complex issues.
Accompany client, provide emotional support, answer
factual questions to LPP by judge, court facilitator, or
opposing counsel, take notes, help client understand
proceeding.11
Assist client with forming parenting plan, separation
agreement, stipulation for modification, support
worksheets, uncontested proposed orders, non-appearance
affidavit, etc.

Obtain service of process
Complete sworn financial
statement (SFS) & disclosures
Direct client to parenting class
& other resources as necessary
Review of documents of other
party (OP)
Speak with OP or opposing
counsel (OC)
Accompany client to initial
status conference (ISC)
Assist client in reaching
agreements; prepare documents

File forms in person or electronically on behalf of the
client.

9

All discovery, including drafting or review of questions or responses, must be referred to a lawyer
Depositions also must be handled by a lawyer. However, LPPs can assist in discovery under a
lawyer’s supervision, and the lawyer’s representation of the LPP’s client during that phase may be
on an unbundled basis. LPPs also can send discovery requests to a client who wishes to complete
them pro se and explain how to complete discovery.
10 In Utah, only lawyers can prepare documents that are not court-approved forms. Drafting
documents without court-approved forms is outside the scope of an LPP’s authority. We are seeking
input from feedback groups on this issue.
11
Only lawyers can advocate for clients in court.

4

713

Task
Assist with the selection of a
mediator & scheduling
Accompany client to mediation
Pretrial work, including pretrial
conferences
Accompany client to temporary
orders hearing
Accompany client to permanent
orders hearing

B.

Description of LPP Role
Work with OP or OC to identify and schedule mediation.
Inform, counsel, assist, and advocate for a client in
mediation.12
Draft or review joint trial or pretrial management
certificate, proposed parenting plan, Rule 16.2 pretrial
submissions, exhibit lists, witness lists.
Stand or sit with client, provide emotional support,
answer factual questions as needed that are addressed to
client by judge or OC, take notes, help client understand
proceeding and orders.13
Stand or sit with client, provide emotional support,
answer factual questions as needed that are addressed to
client by judge or OC, take notes, help client understand
proceeding and orders.

Financial Limits:
For an unsupervised LPP to represent one party in a domestic relations matter,
the parties could have no more than $200,000 combined net marital
assets.14
1. If the case has net marital assets in excess of $200,000, the LPP could not
handle the case without a licensed lawyer, absent good cause shown.
2. “Good cause shown” would be a finding by the district court, with specific
factors to be considered (factors would be generally related to the

12

An LPP can negotiate on a client’s behalf at mediation, but not in court. LPPs are allowed to
review settlement agreements or MOUs drafted by an attorney or mediator, and explain them to
their client before the client enters into the agreement.
13
Only lawyers can represent clients in court.
14
Net marital assets are cash assets, net marital equity in a marital residence (whether the home is
separate or marital); and/or net marital retirement assets in a defined contribution plan (401(k),
IRA, 457, etc.).

5
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simplicity and uncontested nature of the case, and whether the financial
limits were only nominally exceeded).
6. Qualifications, Education and Training:
a. General Degree Requirement. A Colorado LPP applicant must have
one of the following degrees:
i. A degree in law from an accredited law school;
ii. An associate’s degree in paralegal studies from an accredited
school;
iii. A bachelor's degree in paralegal studies from an accredited
school; or
iv. A bachelor's degree in any subject from an accredited school,
plus a paralegal certificate, or 15 hours of paralegal studies from
an accredited school.
b. Training and Experience. In addition to those degree requirements,
an applicant is required to:
i. Complete 1,500 hours of substantive law-related experience
within the three years prior to the application, including 500
hours of substantive law-related experience in Colorado family
law.
ii. Complete required classes15:

15

We anticipate all classes will be offered through continuing education at a community college(s)
(and we hope to offer all classes online).

6
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1. ETHICS CLASS – All applicants, including those with a
law degree, will be required to take this class.
2. FAMILY LAW CLASS – Required for all applicants
applying to become licensed LPPs (law degree exempt).
iii. Pass Licensing Examinations:
1. the Colorado LPP Professional Ethics Examination.
2. the Colorado LPP Family Law Examination.
c. “Grandfathering Provision” (for waiver of educational
requirements only):
i. The Colorado Supreme Court may grant waiver of minimum
educational requirements for three years from the date the
Court begins to accept LPP applications for licensure.
Applicants must show, within two years from the waiver
request, that they:
1. have filed the Application for a limited time waiver and
paid prescribed fees.
2. are at least 21 years old.
3. have completed three years of full-time substantive lawrelated experience within the five years preceding the
application, including experience in family law:

7
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a. 500 hours of substantive law-related experience in
Colorado family law.
ii. All applicants must undergo a character and fitness review and
bear the burden of proving that the applicant is of good moral
character and has a proven record of ethical and professional
behavior.
d. “Safety Valve” rule similar to C.R.C.P. 206: a similar rule would
need to be drafted to allow individual petitions to the Colorado
Supreme Court by aspiring LPPs, for waiver of individual eligibility
requirements.
7. Annual Registration: LPPs would pay an annual registration fee.
8. CLE. The LPPs must meet CLE requirements of 30 hours every three years
(including five ethics credits).
9. Malpractice insurance. Malpractice insurance was another area being
researched, and it is possible some kind of malpractice coverage will be
required.
10. Ethics Rules. The Colorado Rules of Professional Conduct for lawyers
would be generally applicable to LPPs as recommended here, with
modifications depending on the scope of activities ultimately approved by the
Colorado Supreme Court for LPPs. Those Rules will be titled The Colorado
Rules of Professional Conduct for LPPs:

8
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a. We recommend two general principles: (1) ethics rules for LPPs should
specify that they parallel the Colorado Rules of Professional Conduct
for lawyers and that case law and ethics opinions interpreting those
rules would provide guidance for LPPs, and (2) a link to the Colorado
Rules of Professional Conduct for LPPs be provided to the client at the
outset of the representation. This second principle could facilitate a
discussion about the difference between representation by an LPP and
a lawyer.
b. The One Series – We recommend:
i. changes that reflect the limited scope of the LPP’s authority to
practice law.
ii. the requirement of a written agreement at the outset of
representation and a prohibition on contingency fees.
iii. that LPPs may not represent organizations.
iv. that LPPs be precluded from filing guardianship and
conservatorship actions.
v. that LPPs only be allowed to purchase the practice of another
LPP.
vi. using Colorado’s Rule 1.18 with the modification that any
disqualification will apply to any other lawyer or LPP in the
firm, unless the affected clients give informed consent or the
lawyer or LPP is screened as provided by Colorado Rule 1.18 (d).

9
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c. The 2 series – We recommend that Colorado adopt rules that allow
LPPs to provide information to third parties and to serve as mediators.
LPPs would have limited opportunities to function in those categories,
but they should be authorized to do so.
d. We recommend adapting the 3 Series and the 4 Series to LPPs.
e. The 5 Series -- The Rule 5 series of the Colorado ethics rules covers a

variety of issues relating to eligibility to practice law in Colorado:
supervisory responsibilities, ownership and fee-sharing restrictions,
responsibilities around professional independence, and right to
practice. We recommend:
i. LPPs should have no direct supervisory authority over any
lawyer. Similarly, LPPs should support the efforts of lawyers
with managerial authority to ensure firm-wide compliance with
the rules of professional conduct.
ii. LPPs, as nonlawyers, should have the authority to own minority
interests in law firms as well as establish their own LPP firms.
iii. Prohibiting the temporary practice by out-of-state LPPs in
Colorado.
iv. Colo. RPC 5.7 concerning law-related services be adopted for
Colorado LPPs. Examples of “law-related services,” include the
provision of “financial planning, accounting, trust services, real
estate counseling, legislative lobbying, economic analysis, social

10
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work, psychological counseling, tax preparation, and patent,
medical or environmental consulting.” LPPs will have a limited
scope of practice, and it is anticipated that they likely will not be
involved in providing law-related services. However, to the
extent they are, LPPs should be held to the same ethical
standards as lawyers in providing such services.
v. The 6 Series –
f. The 6 Series – We recommend that LPPs provide pro bono publico
legal services.16
g. The 7 Series –We recommend that:
i. LPPs have an affirmative obligation to state that they have only
a limited license and only for family law, and to avoid implying
that the LPP has a broader license.
ii. An LPP in private practice and not part of a law firm must use
the words "Licensed Paralegal Practitioner " in the firm name.
h. The 8 Series – We recommend similar requirements for LPPs as there
are for lawyers regarding misconduct and disciplinary action.

16

We would like feedback on the recommended pro bono commitment for LPPs.

11
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Paraprofessionals And Legal Services (PALS)
Subcommittee
Preliminary Report (February 2021) Outlining
Proposed Components of Program for Licensed
Legal Paraprofessionals
The Colorado Supreme Court created the Paraprofessionals and Legal Services
Subcommittee (PALS) of its Advisory Committee to study whether licensed
paralegals specializing in domestic relations matters could represent the 75% of
family law litigants who now appear in court without lawyers.1 Several other states
have implemented or are considering similar proposals.2 The Court has asked the
PALS Subcommittee to develop a proposal for consideration by the Advisory
Committee and the Colorado Supreme Court.3
The subcommittee is comprised of current and former trial and appellate
judges, family law lawyers, an experienced family law paralegal/mediator, a

According to the Colorado Judicial Branch’s “Cases and Parties without Attorney Representation in
Civil Cases FY2018,” the number of domestic relations cases across all judicial districts totaled
34,364. Of that number, 23,810 cases had no attorney, and the case level pro se rate was set at 67%.
The number of parties totaled 69,021, of which 51,646 parties were without attorneys. The party
level pro se rate was at 75%.
2 Utah and Washington State are the primary models for this program, offering different options and
opportunities for licensure. Other states considering or moving forward with similar proposals
include Arizona, Illinois, Minnesota, and California. In mid-2020, the State of Washington decided to
“sunset” its LLLT program, but there are still LLLTs practicing in Washington State.
3 The Supreme Court entered an order creating this second PALS Subcommittee on February 27,
2020. The Court did so after considering the recommendations of the first PALS subcommittee in
2019 for a pilot program for nonlawyer advocates in landlord-tenant cases. The Supreme Court
agreed that assistance the unrepresented litigants would be helpful, but it decided to prioritize such
assistance in domestic relations cases.
1

US.131398737.01
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family court facilitator, Attorney Regulation Counsel, and the Chair of the
Supreme Court Advisory Committee. 4
The subcommittee’s purpose is to substantially decrease the number of selfrepresented litigants in domestic relations cases as part of an effort to
address what is commonly referred to by the bar as “the justice gap.”
According to a 2017 study by the Legal Services Corporation, in 2016, low
income Americans received inadequate or no legal help for 86 percent of their
civil legal problems.5 These individuals are unable to obtain representation
from Colorado Legal Services or similar programs that provide free legal
assistance to low-income individuals. Pro bono representation has been
unable to meet the legal needs of self-represented litigants, especially in
family law cases, where pro bono lawyers are often reluctant to represent
clients outside of their usual practice areas.
Most of these folks would not qualify for Colorado Legal Services, but still
cannot afford a lawyer at regular market rates.6 We hope to give them
another choice. They should not have to choose between a lawyer and no
lawyer. They should be able to choose between representing themselves and
getting help from a licensed legal paraprofessional.

Colorado Supreme Court Justice Melissa Hart (Liaison Justice), Judge Daniel Taubman (COA,
Retired), Judge Angela Arkin (18th JD, Retired; Co-Chair), Judge Adam Espinosa (Denver County
Court), Maha Kamal, Esq. (Co-Chair), Rebekah Pfahler, Esq., Colleen McManamon, (Paralegal/
Mediator), Heather Lang (Family Court Facilitator), Jessica Yates, Esq., and David Stark, Esq.
5
Legal Serv. Corp., The Justice Gap: Measuring the Unmet Civil Legal Needs of Low-Income
Americans 6 (2017).
6
Colorado Legal Services does not represent all indigent family law litigants. It only represents
indigent family litigants in certain categories of cases.
4

US.131398737.01
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We are soliciting input from family law practitioners, judicial officers, family
court facilitators (FCFs), self-represented litigant coordinators (Sherlocks),
experienced and new paralegals, community college and legal educators, and
the public to develop this proposal. Feedback is welcome on all aspects of the
proposed program components set forth in this preliminary report.
Proposed Program Components:
1. Title: These professionals will be titled “Licensed Legal Paraprofessionals
(LLPs).
2. Licensure: LLPs would be licensed by the Colorado Supreme Court to
engage in the limited practice of domestic relations law.
3. Independence: LLPs could engage in this limited practice either with a law
firm or with their own legal paraprofessional firm (see the ethics rules,
below).
4. Scope: The scope of practice of LLPs would be limited to uncomplicated
domestic relations matters.
5. A. Task limits of an unsupervised LLP7:

7

An “unsupervised” LLP is an LLP acting independently of attorney supervision. We are not
suggesting any change to the current role of a paralegal under attorney supervision.
US.131398737.01
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Task
Client Interview

Description of LLP Role
Interview client to determine needs & goals of
client & whether LLP services are appropriate or
if matter should be referred to a lawyer.
Determine appropriate motion or petition to file
with the court: dissolution of marriage or civil
union, legal separation, allocation of parental
responsibility (APR), invalidity of marriage,
parentage (in context of dissolution or APR)
petition, and/or protection orders, modification
of APR, child support and/or maintenance.8
Assist client in gathering information &
completing state approved forms. May need to
add additional simple state forms.

Determine jurisdiction and
venue, complete petition,
summons, and case
information sheet or postdecree motion or complaint for
temporary protection order
(TPO) & supplementing
documents
File documents with the court File forms in person or electronically on behalf of
the client.
Case management order

Assist client in understanding and complying
with case management order.
Arrange for service of documents (may complete
Obtain service of process
and file a motion for publication or substituted
service if needed).
Complete sworn financial
Assist client with gathering disclosure
statement (SFS) & disclosures information & completing SFS & Certificate of
Compliance with Mandatory Disclosures.9
Direct client to parenting
Provide client with co-parenting education class
class & other resources as
info & file certificate of completion with court;
necessary
help clients process what they learned in class.
Review of documents of other Review documents of OP and explain documents
party (OP)
to client. Refer to lawyer for complex issues.10
8

Common law marriage, marital agreements, and contested jurisdiction matters must be referred to
a lawyer.
9 All discovery, including drafting or review of questions or responses, must be referred to a lawyer
Depositions also must be handled by a lawyer. However, LLPs can assist in discovery under a
lawyer’s supervision, and the lawyer’s representation of the LLP’s client during that phase may be
on an unbundled basis. LLPs also can send discovery requests to a client who wishes to complete
them pro se and explain how to complete discovery.
10 In Utah, only lawyers can prepare documents that are not court-approved forms. Drafting
documents without court-approved forms is outside the scope of an LLP’s authority.
US.131398737.01
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Task
Speak with OP or opposing
counsel (OC)
Accompany client to initial
status conference (ISC)
Assist client in reaching
agreements; prepare
documents

Description of LLP Role
Communicate with OP or OC regarding case
status, potential agreements, and relevant forms.
Refer to a lawyer for complex issues.
Accompany client, provide emotional support,
answer factual questions to LLP by judge, court
facilitator, or opposing counsel, take notes, help
client understand proceeding.11
Assist client with forming parenting plan,
separation agreement, stipulation for
modification, support worksheets, uncontested
proposed orders, non-appearance affidavit, etc.

Assist with the selection of a
mediator & scheduling
Accompany client to
mediation
Pretrial work, including
pretrial conferences

Work with OP or OC to identify and schedule
mediation.
Inform, counsel, assist, and advocate for a client
in mediation.12
Draft or review joint trial or pretrial
management certificate, proposed parenting
plan, Rule 16.2 pretrial submissions, exhibit
lists, witness lists.

Accompany client to
temporary orders hearing

Stand or sit with client, provide emotional
support, answer factual questions as needed that
are addressed to client by judge or OC, take
notes, help client understand proceeding and
orders.13
Stand or sit with client, provide emotional
support, answer factual questions as needed that
are addressed to client by judge or OC, take
notes, help client understand proceeding and
orders.

Accompany client to
permanent orders hearing

11

Only lawyers can advocate for clients in court.
An LLP can negotiate on a client’s behalf at mediation, but not in court. LLPs are allowed to
review settlement agreements or MOUs drafted by an attorney or mediator, and explain them to
their client before the client enters into the agreement.
13
Only lawyers can represent clients in court.
12

US.131398737.01
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B.

Financial Limits:
For an unsupervised LLP to represent one party in a domestic relations matter,
the parties must have no more than $200,000 combined net marital
assets.14
1. If the case has net marital assets in excess of $200,000, the LLP could not
handle the case without a licensed lawyer, absent good cause shown.
2. “Good cause shown” would be a finding by the district court, with specific
factors to be considered (factors would be generally related to the
simplicity and uncontested nature of the case, and whether the financial
limits were only nominally exceeded).
6. Qualifications, Education and Training:
a. General Degree Requirement. A Colorado LLP applicant must have
one of the following degrees:
i. A degree in law from an accredited law school;
ii. An associate’s degree in paralegal studies from an accredited
school;
iii. A bachelor's degree in paralegal studies from an accredited
school; or

14

Net marital assets are cash assets, net marital equity in a marital residence (whether the home is
separate or marital); and/or net marital retirement assets in a defined contribution plan (401(k),
IRA, 457, etc.).

US.131398737.01
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iv. A bachelor's degree in any subject from an accredited school,
plus a paralegal certificate, or 15 hours of paralegal studies from
an accredited school.
b. Training and Experience. In addition to those degree requirements,
an applicant is required to:
i. Complete 1,500 hours of substantive law-related experience
within the three years prior to the application, including 500
hours of substantive law-related experience in Colorado family
law;
ii. Complete required classes15:
1. ETHICS CLASS – All applicants, including those with a
law degree, will be required to take this class.
2. FAMILY LAW CLASS – Required for all applicants
applying to become licensed LLPs (law degree
exempt);and
iii. Pass Licensing Examinations:
1. the Colorado LLP Professional Ethics Examination.
2. the Colorado LLP Family Law Examination.
c. “Grandfathering Provision” (for waiver of educational
requirements only):
15

We anticipate all classes will be offered through continuing education at a community college(s)
(and we hope to offer all classes online).

US.131398737.01
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i. The Colorado Supreme Court may grant waiver of minimum
educational requirements for three years from the date the
Court begins to accept LLP applications for licensure.
Applicants must show, within two years from the waiver
request, that they:
1. have filed the application for a limited time waiver and
paid prescribed fees.
2. are at least 21 years old.
3. have completed three years of full-time substantive lawrelated experience within the five years preceding the
application, including 500 hours of substantive lawrelated experience in Colorado family law.
ii. All applicants must undergo a character and fitness review and
bear the burden of proving that the applicant is of good moral
character and has a proven record of ethical and professional
behavior.
d. “Safety Valve” rule similar to C.R.C.P. 206: a similar rule would
need to be drafted to allow individual petitions to the Colorado
Supreme Court by aspiring LLPs, for waiver of individual eligibility
requirements.
7. Annual Registration: LLPs would pay an annual registration fee.

US.131398737.01
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8. CLE. The LLPs must meet CLE requirements of 30 hours every three years
(including five ethics credits).
9. Malpractice insurance. Malpractice insurance is another area being
researched, and it is possible some kind of malpractice coverage will be
required.
10. Ethics Rules. The Colorado Rules of Professional Conduct for lawyers would
be generally applicable to LLPs as recommended here, with modifications
depending on the scope of activities ultimately approved by the Colorado
Supreme Court for LLPs. Those Rules will be titled The Colorado Rules of
Professional Conduct for LLPs:
a. We recommend two general principles: (1) ethics rules for LLPs should
specify that they parallel the Colorado Rules of Professional Conduct
for lawyers and that case law and ethics opinions interpreting those
rules would provide guidance for LLPs; and (2) a link to the Colorado
Rules of Professional Conduct for LLPs be provided to the client at the
outset of the representation. This second principle could facilitate a
discussion about the difference between representation by an LLP and
a lawyer.
b. The One Series – We recommend:
i. changes that reflect the limited scope of the LLP’s authority to
practice law.

US.131398737.01
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ii. the requirement of a written agreement at the outset of
representation and a prohibition on contingency fees.
iii. that LLPs may not represent organizations.
iv. that LLPs be precluded from filing guardianship and
conservatorship actions.
v. that LLPs only be allowed to purchase the practice of another
LLP.
vi. using Colorado’s Rule 1.18 with the modification that any
disqualification will apply to any other lawyer or LLP in the
firm, unless the affected clients give informed consent or the
lawyer or LLP is screened as provided by Colorado Rule 1.18 (d).
c. The 2 series – We recommend that Colorado adopt rules that allow
LLPs to provide information to third parties and to serve as mediators.
LLPs would have limited opportunities to function in those categories,
but they should be authorized to do so.
d. We recommend adapting the 3 Series and the 4 Series to LLPs.
e. The 5 Series -- The Rule 5 series of the Colorado ethics rules covers a

variety of issues relating to eligibility to practice law in Colorado:
supervisory responsibilities, ownership and fee-sharing restrictions,
responsibilities around professional independence, and right to
practice. We recommend:

US.131398737.01
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i. LLPs should have no direct supervisory authority over any
lawyer. Similarly, LLPs should support the efforts of lawyers
with managerial authority to ensure firm-wide compliance with
the rules of professional conduct.
ii. LLPs, as nonlawyers, should have the authority to own minority
interests in law firms as well as establish their own LLP firms.
iii. Prohibiting the temporary practice by out-of-state LLPs in
Colorado.
iv. Colo. RPC 5.7 concerning law-related services be adopted for
Colorado LLPs. Examples of “law-related services,” include the
provision of “financial planning, accounting, trust services, real
estate counseling, legislative lobbying, economic analysis, social
work, psychological counseling, tax preparation, and patent,
medical or environmental consulting.” LLPs will have a limited
scope of practice, and it is anticipated that they likely will not be
involved in providing law-related services. However, to the
extent they are, LLPs should be held to the same ethical
standards as lawyers in providing such services.
f. The 6 Series – We recommend that LLPs provide pro bono legal
services.
g. The 7 Series –We recommend that:

US.131398737.01
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i. LLPs have an affirmative obligation to state that they have only
a limited license and only for family law, and to avoid implying
that the LLP has a broader license.
ii. An LLP in private practice and not part of a law firm must use
the words "Licensed Legal Paraprofessional " in the firm name.
h. The 8 Series – We recommend similar requirements for LLPs as there
are for lawyers regarding misconduct and disciplinary action.

US.131398737.01
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NEW-MEXICO

New Mexico to study letting non-lawyers
give legal help
Steve Terrell The Santa Fe New Mexican
Published 12:25 p.m. MT May 22, 2019

As part of an effort to improve access to New Mexico's court system, the state Supreme Court
has begun looking at allowing non-lawyers to provide civil legal services to people unable to
afford an attorney.
The high court announced Tuesday that it appointed a work group to study whether the state
should create a new category of legal services providers — licensed legal technicians —
similar to a program in Washington state.
"The need for legal service providers to address unmet legal needs in New Mexico is felt most
acutely beyond the Rio Grande corridor and throughout rural New Mexico," the Supreme
Court said in its order creating the work group.
While Santa Fe has more than 1,000 lawyers, and Albuquerque has more than 3,000,
according to the Administrative Office of the Courts, Harding and De Baca counties have no
lawyers. Mora and Catron counties have two each, while Guadalupe and Hidalgo counties
each have only one practicing lawyer.
State District Judge Donna Mowrer of the 9th Judicial District in Eastern New Mexico, who
is the group's chairwoman, said in the release, "Specially trained legal professionals without a
full law license offer a promising option for affordable legal services in civil matters to lowand moderate-income New Mexicans and in rural areas with a lack of attorneys."
In 2015, Washington became the first state to train, license and regulate legal technicians,
which some have likened to the profession of nurse practitioners.
In that state, legal technicians are allowed to consult with and advise clients, complete and
file court documents, and support clients in navigating the legal system. The technicians are
not required to have law degrees.
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They currently are limited to assisting clients in divorce and child custody cases and other
family law matters without the supervision of a lawyer. But the Washington State Bar
Association website says, "Look for other practice areas to be approved in the future."
Washington's Limited License Legal Technician Board, which oversees the profession, is
considering adding the field of consumer money and debt law to the areas in which the legal
technicians can assist clients.
Legal technicians in Washington must have at least an associate degree and are required take
paralegal courses. They must work 3,000 hours under a lawyer's supervision and pass an
exam.
A 2017 study by the American Bar Association and the National Center for State Courts
determined that legal technicians in Washington "are adequately trained for the work they're
doing." The study also said the program is "effective at providing inexpensive legal help to
people of modest means."
Several other states are considering adopting a program like Washington's.
The New Mexico Supreme Court directed its study group to submit a report on this and other
possible changes in court rules to make the courts more accessible.
"Consideration of a limited legal technician is part of an initiative for advancing judicial
excellence in New Mexico to make it easier for the public to access court services, reduce
delays in resolving cases and more efficiently operate courts by streamlining case processing
and simplifying our court structure," Chief Justice Judith Nakamura said in Tuesday's
announcement.
MORE: Las Cruces man accused of raping multiple family members
MORE: DA: Former nightclub owner sentenced to 18 months
MORE: Man sentenced to six months after fourth DWI
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New Mexico to Consider Limited
Legal Technicians
New Mexico is the latest state to consider authorizing limited legal technicians
(LLTs) to provide civil legal services to people unable to afford an attorney. In a
press release earlier this month, the New Mexico Supreme Court announced the
formation of a working group to explore licensing LLTs and other possible changes
in court rules and programs to improve the availability of legal services in the state.
LLTs would provide legal advice and assistance to clients in certain areas of law
without the supervision of a lawyer. If approved, New Mexico would be the third
state to authorize professionals who aren’t attorneys to provide limited legal advice.

Assessing Needs
New Mexico is facing a lawyer-shortage crisis. Twenty-one percent of New Mexico’s
counties have ve or fewer lawyers. Two counties have no attorneys. District Judge
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Donna J. Mowrer of the 9th Judicial District of Curry and Roosevelt Counties and the
Chair of the working group said, “[LLTs] without a full law license offer a promising
option for affordable legal services in civil matters to low- and moderate-income
New Mexicans and in rural areas with a lack of attorneys.”
The working group will submit a study report to the state supreme court by Jan. 1,
2020. Chief Justice Judith Nakamura hopes that LLTs will “make it easier for the
public to access court services, reduce delays in resolving cases and more
e ciently operate courts by streamlining case processing and simplifying our court
structure.”

Following Suit
In 2015, Washington became the rst state to allow limited license legal technicians
(LLLTs) to provide assistance in domestic relations. Since then, the state has
suggested amendments that would enhance the scope of the current family law
practice area.
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Utah enacted rules in late 2018 to authorize licensed paralegal practitioners (LLPs)
to practice in the state beginning in spring of 2019. As a result, LLPs can now
provide legal advice and assistance to clients in three distinct areas that a Utah task
force found to have the greatest need and highest number of self-represented
litigants: debt collection, eviction cases and certain family law matters.
How do you think licensing legal technicians to practice law in certain areas will
impact the profession?

Leave a Reply
Your email address will not be published. Required elds are marked *
Comment

Name *
Email *
Website
Save my name, email, and website in this browser for the next time I comment.
Post Comment

737

738

739

740

741

742

743

744

745

746

747

748

749

750

751

752

753

754

755

756

757

758

759

760

761

762

763

764

765

766

767

768

769

770

771

772

773

774

775

776

777

778

779

780

781

782

783

784

The Future Is Now: Legal Services returns virtually April 27-29, 2021.

Education

Mentoring

News &
Updates

About the
Commission

Register

The Future Is
Now 


You are here: Home > News & Updates > Future Law > New Mexico Supreme Court Endorses Proposals
to Expand Civil Legal Services

JAYNE REARDON | FUTURE LAW | JANUARY 30, 2020

New Mexico Supreme Court
Endorses Proposals to Expand Civil
Legal Services
This week, the New Mexico Supreme Court endorsed proposals to expand civil legal
services in the state, particularly to lower- and middle-income residents and those
living in rural areas.
The proposals were based on recommendations from the New Mexico Supreme
Court-established Ad Hoc Licensed Legal Technicians Workgroup, which recently
released an Innovation to Address the Access to Justice Gap report.
The report details the state’s stark attorney demographics, which are similar to
those reported in Illinois. Lawyers are unevenly distributed across the state, they’re
literally or virtually absent in rural counties, and they’re aging and not being replaced
by newer attorneys.
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The report noted that, “Even an optimistic reading of the averages for New Mexico
suggests that less than half of the state’s population had the access to legal
services enjoyed by the country as a whole, and this scarcity is concentrated in the
state’s rural counties.”
The workgroup made four recommendations to address the state’s access to
justice problem. Some are creative and easy to implement; some would involve
changes to regulations and require further study.
Uniform Bar Examination (UBE) recruitment program. The workgroup
recommends that the New Mexico Supreme Court recruit quali ed attorneys to
New Mexico through a UBE score transfer. New Mexico, along with four other
states, has the lowest qualifying score for admission to the bar at 260. Those
who took the UBE in another state and received a 260 (but not that state’s
higher qualifying score) could apply to have their score transferred and begin
to practice in New Mexico. According to the workgroup, the UBE recruitment
program could “recruit transfer applicants who desire to live and work in a
more rural setting.”
Court Navigators program. The workgroup noted the national proliferation of
programs in which trained individuals provide some basic personal assistance
to self-represented litigants. There are 23 Navigator programs across the U.S.,
including the Illinois JusticeCorps. Court navigators don’t hold a law degree but
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are trained to provide basic information to courthouse users. The workgroup
recommends that the New Mexico Supreme Court pilot a program in which
navigators “could provide forms, information, option guidance, procedural
information, as well as referrals…attending court hearings only to be supportive
and not directly addressing the Court unless questioned.”
Rural Law Opportunity Program. The workgroup recommends that the New
Mexico Supreme Court partners with the state bar and the University of New
Mexico School of Law to explore a rural law opportunity program, similar to
programs launched in South Dakota and by law schools in Nebraska and
Arkansas. In conjunction with the Rural Law Opportunity Program, the
workgroup advocates for loan forgiveness for lawyers providing services in
rural or underserved areas of New Mexico.
Licensing non-lawyers to perform limited legal work. The workgroup
recommends further study on licensing non-lawyers to perform limited legal
work. Noting that access to justice doesn’t necessarily equate to access to a
lawyer, the workgroup recommends that New Mexico continues to monitor
other states that have licensed non-lawyers, like Washington and Utah, noting
that each has its bene ts and drawbacks. Furthermore, the workgroup
recommends market research on whether litigants would use a program, if
people would choose a career as a limited license technician (LLT), and
whether, even in a rural community, an LLT could earn a living.
The New Mexico report adds to initiatives being developed across the country that
expand civil legal services and address the access to justice gap. However, tapping
into the recruitment of available talent with a portable UBE score may be a
provocative solution. Let’s see what other ideas surface.
Staying up to date on issues impacting the legal profession is vital to your
success. Subscribe here to get the Commission’s weekly news delivered to your
inbox.

Leave a Reply
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Document Preparation Services
NRS Chapter 240A governs the registration and conduct of persons who provide document preparation services. A
document preparation service is not an attorney and therefore cannot give legal advice and cannot represent a
client in a legal matter. The law provides consumers protections and remedies for violations of conduct by a
document preparation service.
A document preparation service is a person who, for compensation and under the direction of a client, provides
assistance in certain legal matters and is required to be registered with the Nevada Secretary of State.
The definition includes, without limitation:
Preparing or completing any pleading, application or other document for the client;
Translating an answer to a question posed in such a document;
Securing any supporting document, such as a birth certificate, required in connection with the legal matter;
Submitting a completed document on behalf of the client to a court or administrative agency;
Preparing or assisting in the preparation of all or substantially all of a federal or state tax return or claim for
a tax refund, including a tax return preparer who holds a current Annual Filing Season Program Record of
Completion issued by the Internal Revenue Service, except an enrolled agent authorized to practice before
the Internal Revenue Service is not required to register, unless they also provide other document
preparation services that require registration;
A paralegal who performs one or more of the actions described unless the paralegal works under the
direction and supervision of an attorney authorized to practice law in this State;
A bankruptcy petition preparer as defined by section 110 of the United States Bankruptcy Code, 11 U.S.C. §
110; or
Any person who holds himself or herself out as a person who provides such services.
Effective May 25, 2019, Assembly Bill 280 made changes to NRS Chapter 240A. Click here for a
summary of changes.
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04/11/2017

IN THE SUPREME COURT OF THE STATE OF
Case Number: AF 11-0765

MONTATILED
AF 11-0765

APR 1 1 2017
ACCESS TO JUSTICE COMMISSION

ORDER

Ed-Smith

'LEM< OF THE SUPREME COURÌ
STATE OF MONTANA

Citing the State of Montana's multitude of challenges concerning self-represented
litigants and litigants of rnodest means, and its mission to increase access to justice, the
State Bar of Montana has requested permission to explore an alternate legal service model
currently in use in the State of Washington, Lirnited License Legal Technicians (LLLTs).
The State Bar, the State Bar's Paralegal Section, and the Access to Justice Commission
wish to study the potential for a sirnilar category of legal service providers in Montana.
IT IS HEREBY ORDERED that a working group, to include the following
members, is appointed to study the idea ofLimited License Legal Technicians in Montana:
• The Honorable Patricia Cotter, who will serve as chair of the working group;
• A member of the Paralegal Section of the State Bar of Montana, to be appointed
by the Section Chair;
• A rnernber of the State Bar of Montana, to be appointed by the President of the
State Bar;
• A member of the Access to Justice Commission, to be appointed by the
Commission Chair;
• An appointee of Montana Legal Services Association, to be appointed by its
executive director;
• A representative from the University of Great Falls, to be appointed by the
President of the University; and
• An appointee of the Alexander Blewett III School ofLaw, University of Montana,
to be appointed by the Dean.
Each designated rnember shall provide his or her narne and contact information to
the Clerk of this Court, who shall notify the Chair when all members have been designated.
The Chair shall organize meetings, giving preference to live meetings but with the option
of telephonic or video-conferencing as participants' circumstances require. The working
group shall meet as needed and be supported administratively by the State Bar of Montana.
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The working group shall prepare a report for this Court within 6 months of the date of this
Order. The Court will solicit public comment on the working group's recommendations
after the report is submitted.
The Clerk is directed to provide copies of this Order to the Honorable Patricia
Cotter, the Paralegal Section of the State Bar of Montana, the President of the State Bar of
Montana, the Chair of the Access to Justice Commission, the Executive Director of the
Montana Legal Services Association, the President of the University of Great Falls, and
the Dean of the Alexander Blewett III School of Law.
Dated this 1 lth day of April, 2017.
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AF 11.•*0765

10/11/2017

Patricia Cotter
Case Number: AF 11-0765

993 Le Grande Cannon Boulevard
Helena, MT 59601

The Montana Supreme Court
215 North Sanders

FILED
OCT 1 1 2017

Helena, MT 59601

EdSmitit

C;LERK OF THE
SUPREM1,4E
STATE OF MONTANACOUR7

October 11, 2017

RE: AF 11-0765, Access to Justice Commission Order of April 11, 2017

Dear Chief Justice McGrath and Honorable Justices,
Enclosed in accordance with the captioned Order please find the Report of the
Limited License Legal Technicians Working Group. This Report has been reviewed
by all members of the Working Group. l can be available in person or by phone to
answer any questions or address any concerns the Court might have regarding the
Report.
Thank you for entrusting the position of Chair of this group to me.

Patricia Cotter

791

IN THE SUPREME COURT OF THE STATE OF MONTANA
No. AF 11-0765

ACCESS TO JUSTICE COMMISSION ORDER
Working Group Limited Licensed Legal Technician (LLLT) Report to the Court

INTRODUCTION
On April 11, 2017, in response to a Petition filed by the State Bar of Montana,
Paralegal Section and the Access to Justice Commission, the Montana Supreme
Court issued an Order (Order) appointing a working group (Working Group) to
"explore an alternate legal service model currently in use in the State of
Washington, Limited License Legal Technicians (LLLTs)." As support for its Order,
the Court cited its mission to increase access to justice and the multiple challenges
presented by self-represented litigants and litigants of modest means. The
Working Group was directed to conduct meetings to explore the LLLT legal service
model and report to the Court within 6 months of the date of the Order.
In accordance with the Order, the Working Group appointed to study the
LLLT model was comprised of Chairperson Patricia Cotter, and the following
representatives of the respective entities designated to participate in the Working
Group: Shanni Barry for the Paralegal Section of the State Bar of Montana, Jason
Holden for the State Bar of Montana, Georgette Boggio for the Access to Justice
Commission, Melissa Fisher for Montana Legal Services Association, Professor
Deborah Kottel for the University of Great Falls, and Professor Larry Howell for the
Alexander Blewett III School of Law, University of Montana. The meetings were
staffed by Chris Manos, Executive Director of the State Bar, and Metta Hallinan of
the State Bar, who took minutes of the meetings. Also participating were Ann
Goldes-Sheahan, Equal Justice Coordinator for the State Bar, and Patty Fain,
Statewide Pro Bono Coordinator.
1
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The Working Group conducted four three-hour meetings attended in person
and/or by telephonic conference by members over a period of four months,
commencing on May 22, 2017. Three of the meetings took place at the offices of
the State Bar, and the fourth meeting took place at the Alexander Blewett III School
of Law. In addition to the monthly meetings, the Chair met with Hon. Jeffrey
Sherlock on June 8, 2017, and with the Lewis & Clark County District Judges
together with representatives of the 1st Judicial District Pro Bono Committee on
July 18, 2017, as further explained below.
THE WASHINGTON LLLT MODEL
The Washington LLLT license model was proposed by the Washington State
Bar Association to address the unmet civil legal needs of the state's low-income
persons and households. The Washington Supreme Court adopted a new rule of
Admission and Practice in September 2012(Rule 28) and created an LLLT Board to
oversee the LLLT program. At the Working Group's July meeting, the Executive
Director of the Washington State Bar, Paula Littlewood, and the Chairman of the
Washington LLLT Commission,Steve Crossland, made a presentation explaining the
program.
Initially, the focus of the LLLT program was on family law, with a view toward
expanding the program to include immigration, estate planning and
landlord/tenant law. The goal is to build on the capabilities of traditional paralegals
who upon meeting the LLLT educational and testing requirements, could assist low
income persons and operate without lawyer supervision. LLLTs primarily help
customers fill out legal forms and understand legal procedures.
Candidates for an LLLT license in Washington must attain an associate level
degree earning the 45 credits required under the state's formalized LLLT
regulations. These courses are to be completed in an ABA-approved paralegal
program. Upon completion of this "core education" component, candidates must
then complete 15 credits in family law (or other area of the law approved for LLLT
practice by the LLLT Board) through a curriculum developed by an ABA-approved
law school. These courses are currently offered through the University of
Washington School of Law. Concurrent with their education, candidates must
2
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spend 3,000 hours (this may be reduced to 2,000 hours by a prospective rule
change) working under the supervision of a licensed attorney. Candidates must
pass three exams: one at the completion of the core education, another on the
LLLT Rules of Professional Conduct, and the third being a subject area exam. Some
waivers are permitted for existing paralegals who have spent at least 10 years
performing substantive legal work under Iawyer supervision and have current
national paralegal certification.
Upon completion of the 2-year LLLT educational program, admission is
managed by the Washington State Bar in a process similar to that utilized for
admitting new lawyers, including character and fitness review and examination.
Upon passage, LLLTs are licensed subject to their own Rules of Professional
Conduct, malpractice insurance requirements, CLE requirements, and annual
license fee renewal. Under the LLLT Rules of Conduct, LLLTs are barred from
representing clients in negotiations with lawyers or other parties, and are
precluded from going into court with their clients. However, the LLLT Board is
exploring possible rule changes to allow LLLTs to appear in court in a limited fashion
and to allow LLLTs to negotiate on behalf of clients within appropriate limitations.
According to the presenters to the Working Group, the focus of the
Washington LLLT Board is on affordability of tuition costs, accessibility of an
education through community colleges throughout the state (of which there are 29
in Washington), and academically rigorous educational requirements. At present,
the cost of an LLLT education and the testing and admission process in Washington
is approximately $15,000.
In a Preliminary Evaluation of the Washington State LLLT Program dated
March of 2017(NCSC Evaluation), Thomas Clarke of the National Center for State
Courts and Rebecca Sandefur of the American Bar Foundation observed that, while
the stated objective of the LLLT program is to increase access to justice for low and
moderate-income persons, this broad objective could not be accomplished right
away and must instead be pursued incrementally. As of July, 2017,there were 2021 LLLTs practicing in the State of Washington. 10 practiced in law firms, 10 owned
independent firms, and one worked for a legal services provider. Of these, all but
3
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2 practiced in urban areas, and only 2 practiced in eastern Washington. Rates
charged by LLLTs were $75-100 per hour, with some charging by the task rather
than hourly.
The NCSC Evaluation recognized that LLLTs must discover and attract
sufficient numbers of clients and revenue to make an operational profit and
provide a livable income while satisfying school debt obligations. As of March 2017,
most of Washington's LLLTs were not practicing full-time. It was observed that only
a couple of the currently licensed LLLTs are making a living solely as LLLTs, with the
balance using mixed business models and working to a significant degree as
traditional paralegals for law firms to ensure sufficient incomes. Of course, the
Washington program does not impose any requirement that an LLLT work solely
for low to moderate-income clients.
The NCSC Evaluation also addressed the economic sustainability of the
program from a regulatory and educational perspective, noting that both
components required significant subsidies to operate at current and/or increased
volumes. Though it recognizes some issues with economic sustainability,
Washington intends to continue and possibly broaden the LLLT program by adding
available degrees in specialties other than family law, and hopefully expanding the
educational opportunities available to students across the state.
Finally — and pertinent to the prospect of Montana implementing a similar
service model —the statewide use of uniform forms is an indispensable component
of both the Washington LLLT program and the Utah program addressed below. All
students are trained and tested on an identical set of forms, and they are only
permitted to prepare legal documents in a form that has been approved in advance
by the LLLT Board.
UTAH'S CONTEMPLATED LICENSED PARALEGAL PRACTITIONER
The Working Group also looked at a new Utah program comparable to that
of Washington. On August 2, 2017, the Utah Supreme Court approved a
recommendation to implement a Licensed Paralegal Practitioner Program (LPP).
Utah Supreme Court Justice Himonas made a phone presentation to the Working
Group concerning the proposed program on August 16th. It is contemplated that
4
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the LPP program will include training in certain aspects of family law (but not
including property settlement), landlord-tenant law and debt collection matters if
implemented, and that the program will be up and running next spring once rules
and community college classes are in place. The justice conceded that no funding
mechanism for testing and supervision is yet in place, and that issues such as the
cost of the degree and liability coverage have not yet been addressed. Utah plans
on requiring fewer hours of training and supervision than Washington. Justice
Himonas said that complete and uniform court-approved forms for each specialty
are a prerequisite for an LLP program, for purposes of education, testing and
statewide usage.
OTHER "NON-LLLT" SOURCES CONSIDERED
Lewis and Clark County Pro Se Family Law assistance. The local District Courtjudges
recently asked the 1st Judicial District Pro Bono (PB) Committee for assistance in
document review for pro se family law litigants. At a meeting of the judges,
representatives of MLSA, CSED, PB Committee members and the Chair of this
Working Group, it was agreed that MLSA would prepare a form to be delivered by
the Clerk of Court to all pro se dissolution litigants who file dissolution papers,
outlining the requirements of the "Children First" orientation meeting and the
required mediation of contested dissolution matters. This form will also set forth
the times and locations of local sources of help for litigants, including MLSA and PB
Committee workshops to be staffed by volunteer lawyers. Chief District Judge
Seeley will review the proposed form upon completion and the judges will issue a
letter encouraging more pro bono assistance from the local bar.
College of Helena legal studies program. Academic Dean Chad Hickox and faculty
member Deb Micu of the College of Helena reviewed the programs related to legal
studies that are currently available at the University of Montana, College of Helena
including a future online offering.
Moderate Means/Limited Scope Law Practice. Meri Althauser and Kelli Driscoll of
Missoula made a presentation regarding their for-profit modest means/limited
scope practice that focuses on serving qualifying clients. They have a sliding scale
rate of $75-150 per hour, and work in the areas of family law, landlord-tenant, and
5
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small estate and contract matters. They review standard forms with clients,
provide advice under limited scope rules (LSR), and provide clients with a "script"
to use in court if clients cannot afford to retain them for courtroom assistance.
Montana Legal Services Phone and in-person Clinic Programs. Mel Fisher of MLSA
explained that phone clinics have been in place for over a year, with volunteer
lawyers from around the state accepting phone calls in blocks of time of no more
than one hour per client call. Clients are screened by MLSA and directed to
appropriate lawyers with the primary assistance in the area of family law but also
possible assistance with probate and employment. These are considered "limited
service" advice calls, and MLSA provides malpractice coverage. There are also inperson pro bono clinics offered in Bozeman, Billings, Missoula, Helena, and
Kalispell.
IS THE LLLT MODEL RIGHT FOR MONTANA?
After considering the foregoing information and engaging in extensive discussions,
the members of the Working Group unanimously concluded that the LLLT model is
not the answer to the challenges Montana litigants and courts face with the
increased numbers of self-represented litigants. The chief reasons for this
conclusion are:
• To date, most LLLTs now in practice in Washington are serving in urban areas
and in law firms. Because the degree does not(and cannot) compel the LLLT
to dedicate his or her practice to working with self-represented litigants
and/or in rural areas, LLLTs naturally go where the pay is best. Linked to this
is the cost of the LLLT degree and testing, which the LLLTs naturally seek to
pay off quickly by earning the maximum income possible. Thus, anecdotally,
the LLLT degree does not actually move more paraprofessionals into the
world of self-represented litigants.
• The LLLT program is very complicated to organize and implement. Under the
Washington model, classes must be in place in community colleges to meet
the core demands of the degree, and then a law school must arrange
instruction in the specialties the program seeks to address. The University
of Montana School of Law has advised it is not in a position to meet this need.
6
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In addition, testing and licensing must be arranged and financed, and new
rules of professional conduct implemented along with CLE requirements for
this category of legal assistant providers. Finally, liability coverage for LLLTs
must be arranged and made available.
• Although LLLTs may inform clients about legal procedures and possible
implications of the law, and advise them how best to manage their legal
actions, the LLLT is precluded under rules of conduct from giving actual legal
advice to clients, negotiating with other litigants or lawyers, and appearing
in court on behalf of a client. Given these constraints, it is not clear whether
one with an LLLT degree could substantially relieve either the challenges selfrepresented litigants themselves face or the challenges faced by courts when
dealing with self-represented litigants.
• As noted, statewide uniformity of forms is an essential component of the
LLLT and LLP programs. All students are trained and tested on one uniform
set of forms, and all LLLTs must utilize those forms in their practices.
Montana does not have uniform forms.
• It is generally assumed that in order to earn an income sufficient to support
self and office and repay student loans, an LLLT must charge a minimum of
$75 to $100 per hour, and/or work for a firm. These factors may be a
deterrent for many low and moderate-income persons.
CONCLUDING OBSERVATIONS
Although beyond the scope of the Order, members of the Working Group offer the
following observations and suggestions.
First, all members support the idea of developing uniform forms for use throughout
the State, particularly in family law cases. With uniform forms, pro bono lawyers
acting in person and/or through phone clinics could provide informed guidance and
advice regardless of where in the state their practices are located, and resources
such as MLSA's planned online justice/ "Free Legal Answers" future website could
likewise provide better and more universal advice. With phone clinics and website
usage on the rise, this only makes sense. MLSA has developed or utilized its own
set of forms or those from the Access to Justice Commission. They apparently
7
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assessed the array of forms used throughout the state two years ago, and could be
a preliminary resource for exploring this important proposal. We realize that it may
be difficult to implement a state wide uniform form program, given that elected
clerks of court and sheriffs may be adverse to the idea, but the working group
believes it is worth exploring.
Second,the members generally agreed that while components of the LLLT program
are very worthwhile, the extensive schooling and licensing requirements are
excessive. What is needed is training on filling out the forms that must be
completed in dissolution matters, which could be accomplished through webinars
and by educating staff at self-help centers. The question of course is who are the
persons who will be trained — volunteers? Persons certified as form completers?
Pro bono lawyers? Given Montana's demographics and far-flung districts, there is
no easy answer.
Deb Kottel and others familiar with current paralegal education and training
suggested that a two-year community college degree or even a one-year program
dedicated to training legal support specialists could be sustainable, with graduates
networking with Legal Services and perhaps state courts to provide the help
needed by unrepresented low and moderate-income persons. This may be the
subject of a future petition to the Court by the Paralegal Section or Montana
Association of Legal Assistance (MALA).
In sum, we must continue to use the various clinics and programs available,
increase the usage of webinars for training and "advice" phone clinics, and enlarge
the number of lawyers willing and able to provide pro bono assistance. The
development of a linear path to completion of a pro bono dissolution by Judicial
Districts, such as Lewis & Clark County intends to implement, with clear notice and
direction to pro bono litigants, would also bring some much-needed organization
to the process.
The Working Group thanks the Court for the opportunity to explore the LLLT model
and for its consideration of this report.
4Dated this Vday of October 2017
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Patricia Cotter, Chair, Working Group
Attached as exhibits to this Report:
Court's Order April 11, 2017
Limited License Legal Technician (LLLT)
Preliminary Evaluation of the Washington State Limited License Legal Technician
(LLLT) Program NCSC Evaluation March 2017
Utah Supreme Court Proposed Licensed Paralegal Practitioner Rules
Utah Supreme Court Memo (LLP) July 14, 2017
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Under the proposal, a "family law legal services provider" would be able to provide a number of legal services, including
conducting client interviews, advising clients about available legal options, acting as a mediator, and preparing orders. PHOTO
BY MARK VAN MANEN /PNG les

In a bid to alleviate access-to-justice issues, the Law Society of B.C. is proposing to establish a new
category of legal practitioners who are not lawyers to allow them to do a limited amount of legal work.
B.C. Court of Appeal Chief Justice Robert Bauman, the province’s top judge, said in an online post
Wednesday that while it is a “controversial” idea, it is worth considering given ongoing systemic
problems. He encouraged input from lawyers, litigants and members of the public.
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A consultation paper prepared by the group and published in September notes that the cost of legal
services limits the ability of many people to access lawyers’ services.

Research indicates that perhaps only 15 per cent of those facing a legal problem seek the advice of a
lawyer, and as many as 70 per cent of those facing a problem seek no help at all, according to the paper.
That is helping to create a large number of self-represented litigants, a situation that places major
burdens on the justice system.
While people often identify cost as the main reason they do not seek legal assistance, other reasons
include inability to recognize a problem as having a legal aspect, not viewing the legal problem as
warranting the help of a lawyer, and mistrust of lawyers, says the paper.
The paper says that in anticipation of the possibility of obtaining the legislative amendments, the society
had chosen to focus on family law where the public could benefit the most.
Under the proposal, a “family law legal services provider,” who would be fully trained and would be
regulated by the society, would be able to provide a number of legal services, including conducting client
interviews, advising clients about available legal options, acting as a mediator, and preparing orders.
The service provider, who would charge less than a lawyer, would also be able to appear in court on
certain matters.
Other matters, including some of those involving children such as the relocation of a child and child
protection concerns, would be excluded from the duties of a service provider.
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“But the fact is … that you’ve got to talk about these possibilities,” said the judge. “You have to be open to
at least considering them, because otherwise we’re sort of condemned to simply repeat our traditions of
the past that don’t seem to have addressed the serious access-to-justice problem we are facing in B.C.”
He said there remains an “unacceptably high” level of self-represented people in the courts.
“I think there’s a certain deep-seated concern that ordinary people simply can’t easily access the system.
To me, that means that the viability of the system is at risk.”
Regarding his comment that the proposal was “controversial,” he said that some lawyers are going to be
very concerned that it will not be possible to train non-lawyers to do the job.
“But the matter has been controversial in most jurisdictions in which it has been suggested. That’s OK,
controversy is OK. But I think the risks that are identified by those who are resistant should be
addressed, and have to be addressed.”
One of those who is concerned about the proposal is Vancouver lawyer Peter Leask, who is a former B.C.
Supreme Court judge.
He has tabled a resolution going to the society’s annual general meeting on Oct. 30 that effectively asks
the society to back off from their plan.
“I expect my resolution to pass,” Leask said Thursday. “I expect there to be a good turnout of family
lawyers and other lawyers concerned about the idea that we’re going to deal with access to justice by
providing a second-rate service to the public.”
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“I think that the way that lawyers and the law society have gone about fixing the access-to-justice crisis
has been a complete failure. We as a group have not taken any meaningful steps to stem the crisis.”
kfraser@postmedia.com

CLICK HERE to report a typo.
Is there more to this story? We’d like to hear from you about this or any other stories you think we
should know about. Email vantips@postmedia.com.
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Background
1. The report proposes an approach that differs both from the Task Force’s mandate and from
how the topic of alternate legal service providers has been approached to date. The Task
Force seeks approval from the Benchers to make the conceptual shift set out in the report.
If the Benchers adopt the recommended approach, additional work will be necessary to
address some issues that are identified in the report, but not resolved.
2. The Benchers created the Licensed Paralegal Task Force in 2019. Its mandate and terms of
reference are to further develop the work of the Alternate Legal Service Provider Working
Group that had considered, and consulted on, the possibility of regulation and scope of
practice of family law alternate legal service providers in 2018. Specifically, the Task
Force was directed to:
1. Consider and identify opportunities, in consultation with the profession and others, for the delivery of legal
services in areas where there is a substantial unmet legal need and the public would benefit from the
provision of those services by licensed paralegals; and
2. If the Task Force identifies areas of legal services where licensed paralegals may meet an unmet legal
need:
a) consider the scope of services that would be appropriate for licensed paralegals to provide in
relation to the identified areas of legal services;
b) consider what education, qualifications, credentials, experience and insurance would be
necessary to enable licensed paralegals to deliver legal services in a competent and ethical manner
in the identified areas of legal services; and
c) make recommendations to the Benchers for a regulatory framework that will ensure that licensed
paralegals provide legal services in a regulated, competent and ethical manner only in the identified
areas of legal services approved by the Law Society.

3. The Task Force has met through the remainder of 2019 and into 2020. It has reviewed the
Law Society’s prior work on alternate legal service providers, including a consideration of
the 2018 consultation report and the commentary the Law Society received. It has also
analysed the results of a 2020 IPSOS Reid survey of legal needs that updated the Law
Society’s 2009 survey.
4. For the reasons set out below, the Task Force recommends an approach that varies from the
approach contained in its mandate.

Licensed Paralegal Initiative: Brief Review
5. The licensed paralegal initiative is intended to address, at least in part, the broader access to
justice challenge. The Law Society has made a policy decision that licensed paralegals
DM2779721
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may help address areas of underserved or unmet legal needs where people are seeking legal
services, but are unable to obtain them and has obtained legislative amendments (as yet
unproclaimed) through which the policy decision may be implemented.
6. The research and data reviewed by the Task Force, including our 2009 and 2020 Surveys,
establish that over any three year period approximately 50% of Canadians will experience a
serious, difficult to resolve legal problem. 1 These problems can cluster and cascade into
more problems, including economic, social and health problems. For people experiencing
these problems, only about 15% get help from lawyers. 2 In 2009 when the Law Society
surveyed legal need, approximately 16% of people sought help from someone other than a
lawyer, including paid services, and approximately 70% sought no help. 3 In 2020, the
number of people seeking help from someone other than a lawyer increased to 27%, the
number seeking help from lawyers remained steady at 15%, and the number of people who
sought no help declined to 60%.
7. Clearly, therefore, while many people facing a legal problem are getting no legal help, a
sizable portion of the population facing a legal problem is getting some legal assistance
from someone other than a lawyer (16% in 2009 and 27% in 2020). Some of this may be
from persons (like notaries or community legal advocates) who have some ability and
qualifications to provide the advice or assistance, but some will undoubtedly be from
people who have no demonstrable qualification and who operate under no regulatory
structure, which leaves the client vulnerable.
8. The problem faced by the justice system, to which the licensed paralegal initiative directs
itself, is that a large portion of the public (a) experience serious, difficult to resolve, legal
problems, and want help from a professional, (b) have some money to spend, but (c) are not
getting help from lawyers.

Discussion
Setting the Stage: “Top Down” vs. “Grass Roots”
9. British Columbia is not unique when it comes to having an access to justice challenge.
Other jurisdictions face the same challenge and have made efforts to examine how legal
services may be provided by people who do not have the full training of a lawyer.

1

Ab Currie, “The Legal Problems of Everyday Life – The Nature, Extent and Consequences of Justiciable Problems
Experienced by Canadians”, Department of Justice, 2009-05-12; Ab Currie, “Nudging the Paradigm Shift, Everyday
Legal Problems in Canada” 2016 CanLIIDocs 352.
2
Law Society of BC, IPSOS Reid Surveys 2009 and 2020 confirm these data.
3
The rounding totals are explained in the reports.
DM2779721
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10. The Task Force’s examination of other jurisdictions suggests that the consideration of
regulation relating to other legal professionals has resulted in two possible approaches: “top
down” or “grass roots”
11. The “top down” approach is one in which the regulator defines a category of provider, a
scope of practice, and a set of qualifications, credentials and experience in the expectation
that there will be an interest in joining that category.
12. An example is Washington State’s Limited License Legal Technicians (“LLLT”) program.
The LLLT initiative was driven by the courts (the body ultimately responsible in that state
for professional regulation) particularly in response to self-represented litigants in court.
The Supreme Court issued a practice rule, which created LLLTs, and the State Bar worked
with local universities and colleges to design the training and credentialing requirements.
The program was limited to family law, but was intended to be scaled up for other areas of
need.
13. The LLLT requirements for licensing were considerable, including an associate level of
post-secondary education, completion of ABA approved programs in family law and other
basic legal subjects, 3000 hours of practice experience supervised by a lawyer over a three
year period, and successful completion of a core education exam and practice area exam.
14. Over the course of the seven years during which the program was in place, only 45 LLLTs
were registered and as of early summer there were only 39 active LLLTs.
15. In June, 2020, at the request of the State Bar, the Washington State Courts announced the

LLLT program will end. The Chief Justice’s announcement cited the costs of the program
and limited participation as the reasons for ending the program. 4 The Task Force is of the
view that the Washington State experience illustrates some of the problems with a top
down approach.
16. A “grass roots” approach, on the other hand, is one where the regulator looks to revise or
recalibrate its regulatory scope to permit the provision of legal services by providers who
may already be providing services.
17. An example of the “grass roots” approach is the evolution of licensed paralegals in Ontario.
18. As a result of the definition of the practise of law in the Ontario Law Society Act and
various court decisions 5, by the year 2000 there had developed a fairly robust community
of paralegals acting as "agents," who could represent individuals in court in certain

4

The board of the LLLT program has recently announced that it will be asking the Court reconsider its decision or at a
minimum allow more time for the LLLT candidates to complete the licensing requirements.
5
The most significant was R. v. Lawrie and Pointts Ltd. (1987), 59 O.R. (2d) 161 (C.A.)
DM2779721
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circumstances. Concerns about the scope of practice which paralegals could undertake led
to calls for regulation of paralegals and, on the part of the Law Society of Upper Canada,
calls for limitations on what matters paralegals could act on in court. 6
19. Over the next seven years, there were repeated calls for regulation or limitations on the role
of paralegals that eventually resulted, on May 1st, 2007, in the extension of the mandate of
the Law Society of Ontario to include the regulation of paralegals. The number of
paralegals initially registered following 2007 exceeded the estimates of the Law Society of
Ontario and today there are over 9,000 paralegal licensees. 7
20. While the grass roots development of a viable paralegal community in Ontario was the
result of factors peculiar to that province, more recently other jurisdictions have taken to
implementing changes to foster a grass roots approach to the development of alternate legal
service providers that aim to create an environment for the provision of legal services by
persons who are not lawyers.
21. The Law Society of Saskatchewan (LSS) created a task team to explore the issues of access
to justice, increased consumer options and regulatory reform. As a result of the task team’s
2018 report, the LSS expanded the exemptions to the unauthorized practice rules, including
identifying a range of services that currently exist and do not pose a threat to the public and
therefore no longer need to be “regulated” by the Law Society. The LSS has adopted an
incremental approach that is application-based, guided by a set of principles, and takes a
flexible and tailored approach to defining the qualifications, scope of practice, and practice
controls that would be applicable to each licensee.
22. Utah, Oregon and California are all now looking at revising their regulation of the legal
profession to permit alternatives to the delivery of legal service only by lawyers. They are
either considering or implementing what is commonly referred to as a regulatory
“sandbox” to permit experimentation in the delivery of legal services within the ambit of
the practice authority in those states.
23. The Task Force recognizes that the Law Society’s entire engagement with the idea of
licensed paralegals to this point has been premised on what we have described here as the
“top down” approach. The recommendations from the 2013 Legal Service Providers Task
Force and the 2014 Legal Services Regulatory Framework Task Force assumed that the
appropriate approach was to seek an amendment to the Legal Profession Act to permit the
Law Society to establish new classes of legal service providers to engage in the practice of

6

A convenient summary of the evolution can be found in The Cory Report and the Regulation of Paralegals in Ontario
As a further example of the “ground up” approach, it was the existing barristers and solicitors of the day in 1869 who
came together to form the Law Society and it was the existing bar that prompted the creation of the Legal Professions
Act in 1884.
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law, set the credentialing requirements for such individuals, and regulate their legal
practice. The implementation of that recommendation eventually resulted in the as-yet
unproclaimed amendments to the Legal Profession Act permitting the regulation of licensed
paralegals.
24. The Task Force also recognizes that the predecessor to this Task Force, the Alternate Legal
Service Providers Working Group, made an attempt to move forward with a “top down”
approach relating to the provision of family law legal services by licenced paralegals. It
encountered conceptual issues in relation to determining the scope of practice and
regulation as well as objections from the bar regarding the overall proposal.
25. However, the Task Force also recognizes that the Law Society has been engaged with the
issue of recognizing paralegals as independent legal service providers for many years and
that during that time, no “top down” approach has resulted in the existence of any licensed
paralegals. The Task Force believes that such an approach must therefore be recognised as
having limitations when trying to create a cohort of legal service providers and to
determine, in a vacuum, what services that cohort should provide and how they should be
regulated.
26. The Task Force therefore suggests that a more fruitful approach is to undertake a “grass
roots” approach to the issue and, under some supervision, create a space that will let a
marketplace develop that might address the unmet or underserved legal needs of the public.
It is more likely that the marketplace will identify what these services are before the Law
Society is able to do so.
27. In addition, the approach recommended in this report aligns with the Access to Justice BC
Triple Aim, which the Benchers adopted in 2018. The Triple Aim seeks to ensure that the
user experience is improved, access to justice is enhanced, and there is overall cost
efficiency.
28. The Task Force is therefore recommending the creation of a process that will allow service
models to develop under general oversight of the Law Society in a manner that allows for
creativity and innovation while determining, based on evidence that will be gathered as the
market develops, the level of regulation required relative to the risk to the public. The
environment in which this process can unfold is increasingly referred to as a regulatory
“sandbox.”

A Proposed “Sandbox.”
29. The Utah Implementation Task Force on Regulatory Reform described its regulatory
sandbox as a well-established policy tool through which regulators permit new models and
services to participate in a market under careful oversight to test the interest, viability, and
consumer consequence of the model or service and inform policy development. New legal
DM2779721
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practice providers and services have to apply to enter the regulatory sandbox before they
will be permitted to offer services in the legal market. The application form sets out a series
of criteria that must be met in order for people to be granted admission to the sandbox. The
Task Force recommends tailoring a similar, yet British Columbia specific, model of intake.
Successful applicants will be able to offer services under careful oversight to ensure there
is no demonstrable harm to a person or public.
30. As will be obvious from the description of the regulatory sandbox, there is a necessary
connection with s.15 of the Legal Profession Act and the exercise of the Law Society’s
ability to restrain the unauthorized practice of law. To that end, the Unauthorized Practice
Committee has been working to develop a clear statement of policy as to when the Law
Society will and will not take steps to respond to allegations and instances of the provision
of legal services that may amount to the unauthorized practice of law. The goal is to
publish this policy so that individuals and organizations may be able to assist with
providing access to some legal services where there is no demonstrable harm to a person or
the public. This work aligns with the recommendations of this Task Force.

Populating the Sandbox
Application
31. It is expected that the application form will require basic information about the applicants,
the services they intend to provide, the evidence in support of how those services meet the
criteria of unmet or underserved legal need, 8 the skills, experience and knowledge the
applicant brings that are relevant to providing those services, as well as certain
requirements to adhere the standard ethical obligations that will be developed as part of the
regulatory process.
“No action agreements”
32. Individuals who meet the requirements of the application phase will be issued a “no action
agreement,” which will set out the terms and conditions on the limited scope of legal
services the applicant will be permitted to perform. The letter will also set out conditions
for oversight, including reporting requirements and the potential requirement for insurance
coverage. The letter will explain that the ability to provide the services is revocable by the
Law Society. A no action agreement could be provided to a person, or categories of
persons, who meet objective identified, approved criteria for providing particular services.
33. This approach will create a controlled environment, within a “sandbox” structure, through
which to test the types of services that may be offered, the degree of regulation may be

8

This evidence could be tested against existing data such as the 2009 and 2020 Law Society IPSOS Reid surveys.
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required, and the degree of qualification or background of the provider.
Paralegals
34. The Task Force recognizes that the British Columbia Paralegal Association (BCPA) has,
for some time, expressed interest in a more formal recognition of paralegals. A survey by
the BCPA prior to the introduction of the amendments to the Legal Profession Act
indicated that, if paralegals were regulated in a manner similar to Ontario paralegals, a
significant majority would choose to practise as a regulated paralegal.
35. There are currently over 800 designated paralegals. Designated paralegals are permitted to
provide all legal services, albeit under the supervision of a lawyer. The Law Society
assumes that lawyers who have designated a paralegal as a “designated paralegal” have
confidence that the paralegal has a significant degree of ability to provide legal services
directly to a client. The program proposed in this report might therefore usefully leverage
the existence of a group of “designated paralegals” as potential applicants for entry to the
regulatory sandbox.
36. One way the Law Society can foster the “grass roots” approach is by providing a pathway
for existing paralegals and designated paralegals to engage in providing legal services to
the public through inclusion in the regulatory sandbox. The Task Force has come to
recognize that this approach is the most viable way to move forward with a licensed
paralegal program.
37. A system can eventually be developed by which paralegals who enter the sandbox, and
meet identified objectives/criteria for a defined period of time, could eventually apply to
the Law Society to become licensed paralegals.
Some further comments on the sandbox
38. Ultimately, the Task Force expects that if paralegals embrace the opportunity to provide
legal services within the regulatory sandbox, there will eventually be a qualified cohort of
providers within the sandbox that will form the basis for a more structured licensed
paralegal regime, based on those actively providing paralegal services. The sandbox could
continue to operate with the other individuals who, while not having a path to licensing,
will be able to continue to operate under the no action agreement regime.
39. The Task Force recognizes that as the sandbox is developed, discrete matters such as the
needed level of regulation will need to be determined. The sandbox will include a
spectrum of responses to the access to justice problem, not a single model of service
delivery or even potential licence. For some service providers, entry into the sandbox will
put them on a path to eventual licensing by the Law Society, while others will operate
without a license, but in a limited and discrete area of service. Although the model
DM2779721
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recommended below might present as a linear progression, it is not intended to be
presented in that fashion, except to the degree that the act of licensing (if it does take place)
will be informed by what the Law Society learns from the sandbox.
40. The Task Force also recognizes that even within a relaxed, regulatory sandbox it is
important that the people providing legal services adhere to certain essential aspects of the
Code of Conduct for British Columbia. While not all elements of the Code would transfer
to people in the sandbox, at a minimum concepts of maintaining client confidences, not
acting in a conflict of interest, not providing services in an illegal manner, are all important.
The Task Force is of the view that key aspects of the Code must be included in the terms of
any non-action letter or other contractual document that permits activity within the
sandbox, and reinforced in the initial application process. The key will be to identify
principles that aim to reduce the risk of harm to the public.

Recommendation
41. The Task Force recommends a “grass roots” approach to advance the licensed paralegal
initiative within a regulatory sandbox.
42. The regulatory sandbox would:
(a) Permit individuals to apply to the Law Society to provide legal advice or services in
areas where the Law Society determines it is in the public interest to expand the
permitted services, as well as in areas where there the Law Society has assessed that
there are no services (or insufficient services) being provided by lawyers;
(b) Develop a system of no action agreements to cover categories of legal service
providers, and individual-based letters for applicants who wish to provide discrete
services based on their skills and knowledge in circumstances where the Law Society
has assessed that it is in the public interest to permit the services to be provided in the
sandbox; and
(c) Eventually provide the basis for the formal recognition of licensed paralegals within the
licensed paralegal regime, by way of amendments to the LPA, providing for the types
of paralegals who will be able to provide legal services directly to the public in
identified areas of need, either working with lawyers or independently.
43. If this proposal is accepted by the Benchers, additional work will be required to detail the
administrative and operational implications of overseeing the sandbox. The Task Force is
of the view that it is premature to develop those criteria without the Benchers’ endorsement
of exploring the framework of a sandbox.
44. In closing, the Task Force observes that the amendments to the Legal Profession Act have
been in a holding pattern for almost two years, and it is time to move forward with a
program of expanded service provision with a path towards licensing. For the reasons
DM2779721
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contained in this report, the Task Force recommends the Law Society further develop what
we call a grass roots sandbox approach and consult with interested stakeholders for their
ideas, comments, and critiques on how best to make that work.
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Law Society of B.C. taking steps to expand
access to legal services by non-lawyers

Launch of ‘innovation sandbox’ invites proposals for how
paralegals could provide legal advice

Craig Ferris says the B.C. law society wants ideas on expanding legal access through paralegals.


By Zena Olijnyk

13 Nov 2020 / Share
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The Law Society of British Columbia has launched an
“innovation sandbox” looking to expand access to legal
services, inviting proposals from individuals, businesses, and
organizations seeking to address the “unmet legal needs” of
the province’s citizens.
“Survey after survey reveals that a large portion of the public is
not bene tting from the advice of a lawyer to assist with their
legal problems,” says Craig Ferris, president of the law society.
He adds a high percentage of people with serious legal
problems will probably never get any help from a lawyer.
“These could be landlord-tenant matters. They could be
immigration matters. They could be family law matters. But
they are serious enough to need legal advice.”

Among the reasons why this is the case, Ferris says those
surveyed say it’s too expensive, or they can’t nd a lawyer, or
they prefer to get advice from a family friend. “So, we’re trying
to think of ways, nd avenues, where people can get access to
legal advice.”
The law society already has a “futures task force” looking at the
legal system going forward and how regulations could be
changed so that law rms could meet some of that unmet
need. The society also has a licensed paralegal taskforce
looking at whether there is a need for professionals other than
lawyers to provide legal advice in certain areas.
“Instead of trying to design this from the top down,” Ferris says,
“we thought the better way was to do it from the bottom and
see if there are people out there who want to provide these
services.” The innovation sandbox, says Ferris, is a way to invite
them in. Those admitted to the innovation sandbox will pilot
legal services and advice under the law society’s supervision.
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Proposals to enter the sandbox must include a summary of the
services that the providers wish to pilot, who the expected
clients might be, and how the services will increase access to
justice. The law society will review proposals and monitor the
effectiveness of the proposals approved as pilot projects.
Ferris says that the society is looking at ways that paralegals
might help increase the availability of legal services. Still, he
wants “to be clear that we’re talking about people who we
expect to be trained in a certain way” and have competency in
providing legal advice. “We’re not expecting that anybody can
call themselves a paralegal and start providing advice.

The law society currently does not directly credential or
regulate designated paralegals. Instead, it does this through the
regulation of the supervising lawyer, who is responsible for the
designated paralegal’s conduct. The title “designated paralegal”
does not attach to the paralegal as a right and does not
transfer with the paralegal from job to job or from supervising
lawyer to supervising lawyer. The designation is an active
process by the supervising lawyer.
The society’s licensed paralegal task force stems from
recommendations in a legal services regulatory framework
task force report dating back to 2014. It suggested that the
society seek a legislative amendment to the Legal Profession
Act to authorize the society to establish, regulate and create
the credentialing requirements for new categories of legal
service providers to address areas of unmet and underserved
legal need.
The task force’s mandate is to consider and identify
opportunities, in consultation with the profession and others, to
deliver legal services in areas where there is a substantial
unmet legal need and the public would bene t from the
provision of those services by licensed paralegals.
If the task force identi es areas of legal services where
licensed paralegals may meet an unmet legal need, it will then:



consider the scope of services that would be appropriate
for licensed paralegals to provide in the identi ed areas of
legal services;
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consider what education, quali cations, credentials,
experience and insurance would be necessary to enable
licensed paralegals to deliver legal services in a competent
and ethical manner in the identi ed areas of legal services;
make recommendations to the Benchers for a regulatory
framework that will ensure that licensed paralegals provide
legal services in a regulated, competent and ethical
manner only in the identi ed areas of legal services
approved by the law society.
While the society is asking for suggestions relating to those
who are not lawyers, such as paralegals, Ferris says the
innovation sandbox is also looking for proposals from law rms
and lawyers. He says they might see situations where they
could theoretically operate to meet those unmet legal needs in
a way that currently not be in accordance with the rules, “but
then show us how the rules are ‘impeding access’ and could be
changed.”

Related stories
LSBC establishes licensed paralegal task force
B.C. lawyers vote to block licensed paralegals as AG pushes
through legislation
LSBC discontinues ‘paralegals in court’ pilot

Free newsletter
The Canadian Legal Newswire is a FREE newsletter that keeps you up
to date on news and analysis about the Canadian legal scene. A
separate InHouse Edition is delivered on a regular basis, providing
targeted news and information of interest to in-house counsel.
Please enter your email address below to subscribe.

Enter your email address here

SIGN UP



819

Law Society Innovation Sandbox
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At the September 2020 Bencher meeting …
The Futures Task Force recommended that “… the Benchers need to authorize
regulatory sandboxes to allow innovations, which may be illegal or unethical under
current regulations, to be piloted and evaluated in a controlled environment.”
The Licensed Paralegal Task Force observed “… that the amendments to the
Legal Profession Act have been in a holding pattern for almost two years, and
it is time to move forward with a program of expanded service provision with a
path towards licensing. For the reasons contained in this report, the Task
Force recommends the Law Society further develop what we call a grass
roots sandbox approach …”

The recommendations were accepted by the Benchers.

3/8/2021
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The Law Society
website provides
potential proponents
with information about
the Innovation Sandbox
initiative and provides a
link to an online form
that allows proponents
to provide information
about their proposal.

3/8/2021
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The proposal form
invites proponents to
answer a series of
questions directed at
ensuring the
proposals are
addressing the
unmet legal needs of
BC residents, who is
expected to benefit
from the service, how
will any risks be
managed and what
ability the proponents
have to provide the
services.

3/8/2021
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After a proposal is
submitted, it is reviewed
by staff and additional
information is obtained if
necessary to clarify the
proposal.

Once the proposal is
finalized, it is then
considered by a staff
working group to develop
a recommendation and
submission to the
Executive Committee

The Executive
Committees considers the
proposal and the working
group recommendation
and decides on the
proposal

Need
Ability
Risk
3/8/2021
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To date, we have received 32 proposals covering a wide range of
potential services
legal advice and assistance for persons with dementia and their families
legal coaching
lawyer referral services
a virtual legal clinic
online wills services
advice on strata property matters
legal research using artificial intelligence
representation/counsel services in small claims court and administrative tribunals
825
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Of the 32 proposals,
half have been
considered by the
Executive Committee
and the remainder
are still under
investigation

3/8/2021
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Proponents and proposals
approved for participation in our
innovation sandbox will receive
a “no action” letter tailored to the
particulars of their proposal
setting out the Law Society’s
expectations and requiring
regular reporting on the services
they provide.

3/8/2021
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As the Law Society continues to
consider and approve (or reject)
proposals, we will be
developing information on the
Law Society website (much like
our Lawyer Directory) to identify
for the public the proponents
and proposals that have been
considered and decided by the
Executive Committee and
provide information about the
services the successful
proponents may provide and
what to do if there is a concern
about their services.

3/8/2021

Alternate Legal Service Providers
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It is still early days but we are hopeful
that our innovation sandbox initiative will
provide the opportunity to identify and
evaluate alternative legal service
providers and provide the groundwork for
more formal recognition of providers as
contemplated by the Futures Task Force
and the Licensed Paralegal Task Force.

3/8/2021
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Questions?
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Innovation Sandbox
The Law Society is accepting proposals from lawyers and other interested individuals, businesses and organizations.

The Law Society’s innovation sandbox will provide a structured environment that permits lawyers and other
individuals and organizations to pilot their proposals for providing effective legal advice and assistance to
address the public’s unmet legal needs.
Do you have an idea for improving access to legal services for those who experience a legal issue or problem but who do not seek any
assistance? Perhaps it involves people who are not traditional legal service providers or the use of AI and other technologies. Maybe it
involves changes to business structures or practices to enable more e cient and cost-e ective delivery of legal services.
The Law Society is interested in expanding access to legal services.
According to a 2020 Ipsos-Reid survey, 85% of British Columbians who experience a serious, di cult legal problem either get no legal
help or get legal assistance from someone other than a lawyer. In order to expand the ability of these citizens to obtain legal advice and
assistance, the Law Society has created an innovation sandbox. The innovation sandbox will enable individuals, businesses or
organizations that are currently not authorized to practise law to provide services that address the unmet need for legal advice and
assistance within a structured environment that maximizes the bene ts of the services while minimizing the risks associated with
providing those services.
Based on survey data, consumer problems, money and debt issues, employment matters, welfare and social bene ts, housing and
land issues are all areas the public has said that their legal needs are unmet or underserved in the current marketplace.

The Law Society is accepting proposals from interested individuals, businesses and organizations.
Individuals, business and organizations with an interest in providing legal services that assist those with unmet legal needs are
encouraged to complete the application form.
In your proposal, you will be asked to tell us:
the services that you are proposing to pilot;
who you expect to be your clients;
how your services will increase access to justice;
who will be part of the pilot and their relevant credentials, education and training; and
what risks to the public, if any, are associated with the services or business model your propose to o er.
Submit a proposal
All proposals will be accepted for consideration and qualifying proposals will be reviewed by the Executive Committee of the Law
Society for inclusion within the innovation sandbox. If accepted into the sandbox, successful applicants will be given the opportunity
to demonstrate that their proposal e ectively meets the needs of BC citizens in the areas of legal advice and assistance covered in the
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proposal. Individuals, businesses and organizations that do not e ectively deliver on their proposals may be removed from the
innovation sandbox.
If you have further questions, please email us at innovation@lsbc.org.

Why an innovation sandbox?
Today, legal advice and assistance for BC citizens is provided generally by more than 12,000 practising lawyers. Yet as recent surveys
have shown, the legal profession does not meet the needs of everyone who needs legal advice or assistance. The reasons for this are
many.
To respond to that unmet need, the Law Society has established the innovation sandbox to pilot the provision of legal advice and
assistance by individuals, businesses and organizations that are not lawyers or law rms. The goal of the innovation sandbox is to
develop e ective legal service providers to address the legal needs of those BC citizens who do not get legal help or get it from
someone other than a lawyer.

Resources
Presentation by CEO Don Avison, QC to the Benchers, March 5, 2021
For more information: innovation@lsbc.org.
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Face coverings required in court facilities.
The response to COVID-19 has impacted access to courthouses and may change the way
cases are handled.
Learn more »

News Item
Supreme Court authorizes new pilot to expand role of
legal paraprofessionals
Posted: Thursday, March 14, 2019

The Minnesota Supreme Court has established an implementation committee for a new pilot
that will permit legal paraprofessionals to provide legal advice, and in some cases, represent a
client in court when under the supervision of a Minnesota attorney. The Legal
Paraprofessional Pilot Project is intended to increase access to civil legal representation in
case types where one or both parties typically appear without legal representation. This pilot
is an outgrowth of the recommendations made by the 2017 Minnesota State Bar Association’s
Alternative Legal Models Task Force.
The project will be co-chaired by Minnesota Supreme Court Associate Justice Paul C. Thissen
https://mncourts.gov/About-The-Courts/NewsAndAnnouncements/ItemDetail.aspx?id=1727
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and Minnesota Court of Appeals Judge John R. Rodenberg. The implementation committee
of the pilot includes legal experts from throughout Minnesota and will produce
recommendations for implementing and evaluating the pilot by February 28, 2020. Other
states have studied this issue and implemented rules to allow for limited legal representation
by paraprofessionals.
The scope of the Legal
Paraprofessional Pilot
Project will be limited to
one of three areas of
unmet need in civil law
—housing disputes,
family law, and creditordebtor disputes. These
three civil case types
have a high frequency of
asymmetrical
representation or low
overall representation.
Minnesota courts data
shows that in creditordebtor cases 96 percent
of creditors have
representation and
seven percent of
debtors have
representation. Housing
disputes see similarly
unbalanced but also low
rates of representation
with 51 percent of
landlords represented
and three percent of
tenants represented. In
family law cases, the
majority of parties are
unrepresented.
“Our data shows unmet need for legal representation in our courts,” said Minnesota Supreme
Court Chief Justice Lorie S. Gildea. “The Legal Paraprofessionals Pilot Project is an opportunity
https://mncourts.gov/About-The-Courts/NewsAndAnnouncements/ItemDetail.aspx?id=1727
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to help lower income Minnesotans get the legal representation they may need, but often
cannot a ord, in civil matters. I’m pleased Justice Thissen and Judge Rodenberg have agreed
to lead the committee to study this pilot’s implementation.”
See Minnesota Supreme Court Order ADM19-8002 for further information.

https://mncourts.gov/About-The-Courts/NewsAndAnnouncements/ItemDetail.aspx?id=1727
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Implementation Committee for the Proposed Legal
Paraprofessionals Pilot

The Implementation Committee for the Proposed Legal Paraprofessional Pilot Project was first
announced in March of 2019. The Implementation Committee will determine the scope and work of the
forthcoming pilot. This effort is an outgrowth of the recommendations made by the 2017 Minnesota
State Bar Association’s Alternative Legal Models Task Force. The intent of the Legal Paraprofessional
Pilot Project is to improve access to civil legal representation in case types where one or both parties
typically appear without legal representation.
The Implementation Committee was established by Minnesota Supreme Court’s order, ADM19-8002.
The order states that the scope of the potential legal paraprofessional work that the Implementation
Committee is to consider is limited to providing “legal advice” and “in some cases representing” clients
or parties in either creditor-debtor disputes, housing disputes, or family law matters under the
supervision of a licensed Minnesota attorney.

Implementation Committee Membership
Minnesota Supreme Court Associate Justice Paul C. Thissen and Minnesota Court of Appeals Judge John
R. Rodenberg co-chair the Implementation Committee. Legal experts from throughout Minnesota make
up the membership and will produce recommendations for implementing and evaluating the pilot by
February 28, 2020.
Full membership includes: Thomas Nelson, Minnesota State Bar Association; Sally Dahlquist, Inver Hills
Community College; Maren Schroeder, Minnesota Paralegal Association; Tiffany Doherty-Schooler, Legal
Aid Service of N.E. Minnesota; Pamela Wandzel, Fredrikson & Byron, P.A.; Christopher O. Petersen,
Ameriprise Financial; Bridget Gernander, State Court Administration; Liz Reppe, State Law Library; and
Kim Larson, State Court Administration.

Scope
The scope of the Legal Paraprofessional Pilot Project will be limited to one of three areas of unmet need
in civil law—housing disputes, family law, and creditor-debtor disputes. These three civil case types have
a high frequency of asymmetrical representation or low overall representation. Minnesota Judicial
Branch data shows that in creditor-debtor cases, 96 percent of creditors have representation and seven
percent of debtors have representation. Housing disputes see similarly unbalanced but also low rates of
representation with 51 percent of landlords represented and three percent of tenants represented. In
family law cases, the majority of parties are unrepresented.

Learn More
Keep up with the Implementation Committee’s work and sign up for email updates:
www.mncourts.gov/Implementation-Committee.aspx
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Paraprofessionals Pilot
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REPORT AND RECOMMENDATIONS TO THE MINNESOTA SUPREME COURT

IMPLEMENTATION COMMITTEE FOR PROPOSED LEGAL
PARAPROFESSIONAL PILOT PROJECT

ADM19-8002

March 2, 2020

Hon. Paul C. Thissen, Co-Chair
Hon. John R. Rodenberg, Co-Chair
Sally Dahlquist, Inver Hills Community College
Tiffany Doherty-Schooler, Legal Aid Service of Northeastern Minnesota
Bridget Gernander, Legal Services Grant Manager and IOLTA Program Director
Tom Nelson, Minnesota State Bar Association
Christopher O. Petersen, Ameriprise Financial
Liz Reppe, State Law Librarian
Maren Schroeder, Minnesota Paralegal Association
Pam Wandzel, Fredrikson & Byron, P.A.
Kimberly Larson, Staff Attorney
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Report and Recommendations: Implementation Committee for Proposed Legal Paraprofessional Pilot Project

I.

INTRODUCTION

In March 2019, the Minnesota Supreme Court issued an Order establishing the Implementation
Committee for Proposed Legal Paraprofessional Pilot Project. (See Appendix A) The Order
gratefully acknowledged the prior work of the Alternative Legal Models Task Force (Task Force),
convened by the Minnesota State Bar Association (MSBA). The Order authorized the
Implementation Committee (Committee) to expand on one of the Task Force’s recommendations
and to develop a pilot project that would permit legal paraprofessionals to provide legal advice to
clients, and in some instances represent them in court, under the supervision of a licensed
Minnesota attorney. The purpose of the Order is to provide greater access to justice for low- and
modest-income litigants in civil cases, especially in circumstances where high rates of selfrepresentation are common.
The Order charged the Committee with defining the “format, structure, rules, and implementation
of a pilot project for the delivery of civil legal services by legal paraprofessionals.” This charge
included the express objective of serving clients with unmet legal needs in housing, family law, or
debtor-creditor disputes. A March 2019 news statement issued by the Minnesota Judicial Branch
announced the establishment of the Committee and provided data illustrating the frequency of
disproportionate representation in the three areas of civil law. (See Appendix B) The 2016-2018
data1 showed that




In debtor-creditor disputes 93% of debtors and 4% of creditors were unrepresented
In housing disputes 97% of tenants and 49% of landlords were unrepresented
In family law disputes 84% of respondents and 53% of petitioners were unrepresented

The Order required the Committee to report its recommendations to the Supreme Court by the end
of February 2020.
The Committee met 11 times between April 2019 and February 2020, hearing from judges, court
administration staff, attorneys, paralegals, and others with an interest in the pilot project. The
Committee’s specific recommendations are organized into four categories:



The scope of the Legal Paraprofessional Pilot Project
The establishment of an oversight committee and related procedures

The data were extracted from the Minnesota Court Information System (MNCIS), which tracks, among other things,
whether a party is represented. MNCIS records indicate on which days, if any, an attorney represents a client during
the life of a case. The State Court Administrator’s Office pulled this information for select case-types ancillary to the
work of the Task Force. A litigant was considered to be unrepresented when, for at least 90% of the days in the life of
a case, the MNCIS records showed no attorney representing that litigant.

1
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The development of a pilot project evaluation plan and tools
The creation of a communication and marketing plan

At the heart of the Committee’s recommendations is the recognition that the primary purpose of
the Legal Paraprofessional Pilot Project is to provide greater access to justice and offer the best
possible outcomes for litigants in Minnesota’s courts. The recommendations are designed to guide
the establishment of a pilot project that not only will provide a vehicle for legal paraprofessionals
to deliver civil legal services, but also ensure that the services are effective and protect the litigant’s
interests.
II.

SUMMARY OF IMPLEMENTATION COMMITTEE WORK

The Committee considered the experiences of other jurisdictions and their efforts to address similar
issues in their states, learned about current efforts focused on the three areas of unmet civil legal
need in Minnesota communities, and listened to the concerns and ideas of interested stakeholders.
The Committee thoroughly deliberated the requirements of the Order and reviewed detailed filing
data for Minnesota’s district courts to understand the needs specific to litigants in the three areas
of law. (See Appendix C) The Committee also discussed a variety of models for the pilot project,
searching for options that would provide the most benefit to parties and create an economically
sustainable approach for attorneys and legal paraprofessionals. The Committee discussed in depth
the need to include in the pilot program both a market-based approach where entrepreneurial
attorneys, with the assistance and cooperation of legal paraprofessionals, could provide services
to low- and modest-income litigants in Minnesota while building a sustainable and profitable
practice and non-market-based opportunities through enhancement of legal aid services programs.
A.

Overview of Areas of Unmet Civil Legal Need

During its kickoff meeting, the Committee discussed the Order to acquire a united
understanding of the scope of the Committee’s work and of the pilot project.
Representatives from the MSBA and the states of Utah and Washington shared information
with the Committee at this first meeting. The overview provided by the MSBA
representative covered the work of the Task Force. (See Appendix D) The goal of the Task
Force was to develop a model for achieving effective access to justice for low- and modestincome Minnesotans. The Task Force sought to do this by focusing on the possibility of
working with legal paraprofessionals in new and creative ways to address unmet legal
needs, with a particular focus on rural Minnesota. The Task Force considered three
different models:
1. A regulated, non-lawyer provider model. This model, after deliberation, was not
presented to the MSBA Assembly as a viable option.
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2. A “Limited License Legal Technician” model, sometimes referred to as LLLT. This
model was also discussed but not presented to the Assembly.
3. An expanded or enhanced legal paraprofessional model, which contemplated a
qualified, designated, and supervised legal paraprofessional role. Although this
model was presented to the Assembly, it did not pass.
Although the Task Force’s recommendations were not implemented, the Committee
benefitted greatly from the Task Force’s work and lessons learned. The Task Force work
helped shape the Committee’s recommendations.
Representatives from legal paraprofessional programs in the states of Utah and Washington
informed the Committee that the need for increased availability of legal representation in
the areas of family law, housing law, and debtor-creditor disputes is not unique to
Minnesota. Both representatives confirmed that the research and analysis of the issues in
their states showed that, to alleviate representation disparities, legal paraprofessionals
might be able to provide effective legal help with adequate supervision.2
The Committee focused the next several meetings on expanding its knowledge of the
substantive legal areas identified by the Supreme Court that might benefit from the pilot
project. The Committee gathered and reviewed information, including court case data from
2016-2018 on whether community needs were being met in landlord-tenant cases (housing
law disputes), debtor-creditor cases, and family law cases. The Committee also learned
about current practices in district courts and other legal programs that provide assistance
to parties in those three areas. Representatives from the Second and Fourth Judicial
Districts, legal aid offices, and other legal practitioners met with the Committee to discuss
needs and existing programs and supports for housing law disputes. Dialogue with these
representatives revealed that housing courts in the Second and Fourth Judicial Districts
currently benefit from multiple pro bono and low bono services. The Committee was
impressed with the degree of sophistication and coordination in those districts for serving
the legal needs of low-income housing law litigants.
The Committee also spent significant time learning about paralegal education, training, and
certification, including training on legal ethics. Representatives from the Minnesota
Paralegal Association and ABA Standing Committees on Paralegals as well as from
institutions that provide paralegal education in Minnesota provided the Committee with indepth information on paralegal preparation and qualifications. The information formed the
basis for many of the Committee’s recommendations. (See Appendix E)

Utah program, https://www.utcourts.gov/utc/limited-legal/, Washington program, https://www.wsba.org/for-legalprofessionals/join-the-legal-profession-in-wa/limited-license-legal-technicians.
2
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A district court judge from the Seventh Judicial District and the Deputy Director from MidMinnesota Legal Aid’s St. Cloud office met with the Committee, as did MSBA Family
Law Section representatives, to discuss needs and opportunities in the area of family law.
The information presented to the Committee suggested that there is significant need for
affordable legal representation in family law cases, especially in rural areas of the state and
in regional centers like St. Cloud.
The Committee learned that consumer debt cases (debtor-creditor disputes) represent a
large volume of cases in Minnesota district courts and that significant need for additional
legal services and advice exists, especially for debtors. Nonetheless, the Committee
ultimately decided not to recommend a pilot project in the case of debtor-creditor disputes.
The Committee concluded that, outside of cases brought under the federal Fair Debt
Collection Practices Act where lawyers may recover attorney fees and are currently
providing legal services, the economics of debtor-creditor disputes make a market-based
approach challenging. Further, the Committee recognized that the best place for
intervention in debtor-creditor cases is before a complaint is filed, or within days thereafter,
and the infrastructure is not currently in place to make a pilot project effective.
B.

Format, Structure, and Rules

The Committee spent several meetings discussing the qualifications that should be required
of legal paraprofessionals and supervising attorneys participating in the pilot project. The
Committee received information and insight from paralegals, attorneys, civil legal services,
educators, and other legal practitioners. In particular, the director of the Office of Lawyers
Professional Responsibility (OLPR) presented information to the Committee about the
statutes and rules related to the unauthorized practice of law. The OLPR director described
some of the activities that are unlawful for a person who is not a member of the Minnesota
bar to conduct. (See Appendix F) After much deliberation about suitable qualifications and
experience for participants in the pilot project, it was suggested that Minnesota’s student
practice rules might provide a model for legal paraprofessional supervision in this pilot
project. The Committee’s recommended supervision requirements borrow heavily from the
Student Practice Rules.3
The Committee explored whether and how malpractice insurance coverage may be
available to legal paraprofessionals who participate in the pilot project. The Committee
Co-Chairs met with the Board of Law Examiners and the MSBA Family Law Sections. As
of this writing, questions remain about whether there is a market for separately insuring
legal paraprofessionals or if the supervising attorney should be required to guarantee the

3

Minnesota Student Practice Rules, https://www.ble.mn.gov/student-practice-rules/.
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actions of the legal paraprofessionals who are insured under the attorney’s malpractice
insurance policy.
The Committee heard about efforts underway in Crow Wing County in northeastern
Minnesota and Olmstead County to provide more legal assistance to tenants in housing
disputes. In the Crow Wing County model, a legal aid office worked with the local court
to establish a calendar each week for housing law disputes so that legal aid attorneys and/or
legal paraprofessionals could be present to provide advice and representation more
efficiently. (See Appendix G)
The Committee also received information about the Justice for All Grant, another Judicial
Branch effort aimed at offering a simplified family court process that could eventually
benefit from the assistance of qualified legal paraprofessionals for unrepresented parties.
(See Appendix H) This program will pilot its own efforts in 2020-2021, so opportunities
to coordinate with the pilot project remain open for future evaluation.
Another model that the Committee reviewed was a regulatory “sandbox” approach. The
regulatory “sandbox” is a policy structure creating a controlled environment in which new
consumer-centered innovations, which may be unlawful or unethical under current
regulations, can be piloted and evaluated. The Utah Supreme Court issued an August 2019
report detailing this approach in their state.4 The Committee reviewed this report, but
determined that replicating Utah’s level of regulatory oversight would require new funding,
which is not available for this pilot project. The Committee therefore concluded that a
regulatory “sandbox” approach is not practical at this time. The Committee recommends,
however, that this approach be revisited and implemented if the pilot project is expanded
in the future.
C.

Stakeholder Outreach

The Committee committed early on to reach out to critical stakeholders. Committee
members considered detailed information about the skills and abilities of paralegals in
Minnesota. Their knowledge was critical to the Committee because of their experience as
leaders in professional associations and higher education institutions that are responsible
for certifying and training individuals in the paralegal field. Committee members also met
with several individuals, including lawyers and other legal professionals, outside of
committee meetings to explain the Committee’s charge and to hear concerns, comments,
and other feedback.

4

Utah Implementation Task Force on Regulatory Reform, https://sandbox.utcourts.gov/.
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The Committee also recognized that it did not have a thorough understanding of how legal
paraprofessionals, including paralegals, work with attorneys, firms, or other legal
professionals. To gain a more complete understanding, the Committee distributed a survey
to Minnesota licensed attorneys, district court judges, and some paralegal association
members in Minnesota. The Committee received 579 responses to the survey. (See
Appendix I) Some survey respondents opposed any expansion of legal paraprofessional
responsibilities. Others conveyed strong support for the effort. The Committee noted the
concerns raised by “opposing” responses and incorporated those concerns into its
deliberations. Nevertheless, understanding its charge to develop a pilot project for the
Supreme Court, the Committee determined that abandoning the pilot project in the face of
some opposition is not for the Committee to recommend.
The Committee worked with State Court Administration to organize and evaluate the many
survey responses. The Committee learned that the range of responsibilities that Minnesota
lawyers entrust to paralegals varies widely. Some lawyers limit their paralegals to a narrow
range of responsibilities that is much more limited than what is allowed under current
Minnesota law and Rules of Professional Responsibility. The Committee believes that
expanded lawyer education should be made available regarding the level of responsibility
that legal paraprofessionals are currently allowed to undertake.
After reviewing the survey responses, the Committee enlisted a focus group to gain
additional outside perspectives. Several attorneys and legal paraprofessionals volunteered
to participate in the focus group and met at the Judicial Center over the course of two days.
The group made several helpful suggestions for the Committee’s consideration that helped
formulate some of the Committee’s recommendations to the Court. (See Appendix J)
III.

REASONS FOR IMPLEMENTATION COMMITTEE RECOMMENDATIONS

Under the Order, the Committee “must limit the pilot project to one of three areas of unmet need
in civil law.” The Committee nevertheless respectfully suggests that the Supreme Court consider
piloting in two of the three substantive legal areas: housing law disputes and family law disputes.
The Committee concludes that a pilot project for landlord-tenant disputes allowing the expanded
use of legal paraprofessionals operating under the supervision of attorneys has the potential to
assist civil legal aid providers to serve more Minnesota litigants. Several legal aid entities have
expressed interest in deploying their existing legal paraprofessionals to do a broader range of legal
work than is currently allowed. Corporate legal entities have also expressed their willingness to
have their legal paraprofessionals provide assistance to legal services on a pro bono basis through
the pilot project, possibly assisting with both housing law disputes and family law cases.
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In the area of family law disputes, the Committee sees merit in testing a market-based approach
where attorneys may expand their current business model by capitalizing on the expanded scope
of legal paraprofessional activity to serve more clients. Through conversations with private
attorneys, the Committee believes that there is interest in the legal community to test the marketbased approach as well.
Although the Committee proposes that the pilot project include both of these substantive legal
areas, it also recognizes that the Supreme Court will determine whether and how the pilot project
proceeds. The Committee’s recommendations that set forth the format, structure, and
implementation of the pilot project are applicable regardless of the Court’s decision on which legal
area to focus the pilot project.
IV.

RECOMMENDATIONS

Based on the information gathered during the course of the Committee meetings, the survey, the
focus-group process, and meetings with stakeholder groups, the Committee identified three goals
for the pilot project:
A. Assess whether allowing legal paraprofessionals an expanded scope of work will help
reduce unmet civil legal needs among low- and modest-income Minnesotans.
B. Determine whether allowing legal paraprofessionals an expanded scope of work will
improve court efficiency.
C. Evaluate the sustainability and effectiveness of allowing legal paraprofessionals an
expanded scope of work in the areas of housing and family law.
The Committee’s substantive recommendations are aimed at achieving these goals.
Recommendation 1: The Scope of the Legal Paraprofessional Pilot Project Should Focus on
both Housing Law Disputes and Family Law Disputes.
The Committee recommends that the Court establish a legal paraprofessional pilot project for
housing law disputes and family law cases. The Committee recommends that the pilot project start
on January 1, 2021, and end on June 30, 2022. The Committee further recommends that the scope
of work within each substantive area must be under the supervision of a licensed attorney and
should be limited as follows:
A. The scope of the work that legal paraprofessionals may conduct in housing law disputes
is limited to providing advice to and appearing in court on behalf of tenants in housing
disputes as defined in Minnesota Statute Chapter 504B and Section 484.014 The
decision as to whether a case is suitable for a legal paraprofessional to appear in court
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should be left to the judgment of the supervising lawyer who can assess the complexity
of the issues and the legal paraprofessional’s training and experience.. The Committee
further recommends that the pilot project for landlord-tenant disputes be limited to
district courts that have established a Housing Court or a dedicated calendar for housing
law disputes. The Crow Wing County Eviction Court Project described in Appendix G
is an example.
The Committee appreciates that some landlords, especially those who lease space in
their personal homes, may also benefit from advice and representation by legal
paraprofessionals. Although the Committee does not recommend including landlord
representation during the pilot project, such a possibility could be revisited in the future.
B. The scope of the work that legal paraprofessionals may conduct in family law disputes
is limited to:






Providing advice to and appearing in court on behalf of clients in cases dealing
with child-support modifications, parenting time disputes, and paternity
matters, appearing for default hearings, initial case management conferences
(ICMC), pretrial hearings, early case management hearings, and informal court
proceedings
Providing advice to and representing clients in mediations where, in the
judgment of the supervising lawyer, the issues are limited to less complex
matters such as simple property divisions, parenting time, and spousal support
With authorization from the supervising attorney, preparing and filing a limited
set of documents without the supervising attorney’s final review. (See
Appendix K) Family cases involving allegations of domestic violence and/or
child abuse should not be part of the pilot project.

Recommendation 2: Establish a Standing Committee for the Legal Paraprofessional Pilot
Project to Oversee Pilot Project Development and Implementation.
The Committee recommends that the Court create and authorize a standing committee to further
develop these proposed oversight recommendations before implementing the pilot project. The
standing committee should be charged with the following tasks:
A. Create an application and approval process that meets the requirements set forth by
the Court based on these recommendations;
B. Establish minimum qualifications and guidelines for legal paraprofessionals and
supervising attorneys who participate in the program; and
C. Develop and implement a complaint process to protect consumers.
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The Committee additionally recommends that the standing committee’s membership include, at a
minimum, one lawyer who has substantial experience in, and currently practices, family law; one
lawyer who has substantial experience in, and currently practices in, housing court; one legal aid
lawyer; more than one paralegal; one district court judge; and one public non-lawyer/non-paralegal
member.
Recommendation 2.1: Create an Application and Approval Process to Ensure Legal
Paraprofessionals and Supervising Attorneys Meet Specific Minimum Qualifications
and Requirements to Participate in the Pilot Project.
The Committee recommends that the standing committee create an application and
approval process to establish a roster of legal paraprofessionals who are approved to
participate in the pilot project. The standing committee should also develop rules and
regulations for the removal of legal paraprofessionals from the roster if necessary. These
rules and regulations should focus on consumer protection.
A. Legal Paraprofessional Roster Certification
As part of a thorough application process, the legal paraprofessional shall submit
to the standing committee a written statement from attorneys who will supervise
his or her work in the pilot project. The standing committee shall determine
approval for certification based on the application, which shall include a statement:
1. That the supervising attorney agrees to supervise the legal paraprofessional;
2. That the supervising attorney vouches for the legal paraprofessional’s skills,
abilities, and substantive law-related experience to competently engage in the
required work; and
3. That, in the supervising attorney’s judgment and experience, the legal
paraprofessional is qualified to participate in the pilot project as outlined in
Recommendation 2.2.
B. Termination of Roster Certification
The certification shall remain in effect for the duration of the pilot project after the
date the legal paraprofessional’s application is approved. Roster certification shall
terminate sooner upon the occurrence of any of the following events:
1. The supervising attorney withdraws certification by mailing notice to that effect
to the legal paraprofessional, all courts where a joint certificate of
representation has been filed, and to the standing committee, along with the
reason(s) for such withdrawal.
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2. The legal paraprofessional withdraws certification by mailing notice to that
effect to the supervising attorney and to the standing committee.
3. The standing committee terminates certification by mailing notice to that effect
to the legal paraprofessional and the supervising attorney, along with the
reason(s) for such termination.
Recommendation 2.2: Establish Qualifications for Legal Paraprofessional Practice
and Attorney Supervision in the Pilot Project.
The Committee recommends the following guidelines, modelled after the Student Practice
Rules, for the standing committee’s consideration:
A. Eligible Legal Paraprofessionals
An eligible legal paraprofessional is one who:
1. Has the following education and/or work experience:
a. An Associate’s or Bachelor’s Degree in paralegal studies from an
institutionally accredited school; or
b. A paralegal certificate from an institutionally accredited school in
addition to an Associate’s or Bachelor’s degree in any subject from an
institutionally accredited school; or
c. A law degree from an ABA accredited school; or
d. A high school diploma and 5 years of substantive paralegal5 experience.
2. Meets established ethics and continuing education requirements. Legal
paraprofessionals may achieve these requirements by:
a. Holding the Minnesota Certified Paralegal (MnCP) credentials from the
Minnesota Paralegal Association; or
b. Providing sufficient proof that the legal paraprofessional has earned ten
(10) continuing legal education (CLE) credits, including two credit
hours in ethics, within the two years prior to seeking certification; or
c. Providing proof that the legal paraprofessional has obtained a paralegal
studies degree or certificate, or a juris doctorate within the two years
prior to seeking certification. Such a program must include an ethics
component.

The Minnesota Paralegal Association defines a paralegal as a person qualified through education, training, or work
experience to perform substantive legal work that requires knowledge of legal concepts and is customarily, but not
exclusively, performed by a lawyer. This person may be retained or employed by a lawyer, law office, government
agency or other entity or may be authorized by administrative, statutory or court authority to perform this work….
Additionally, the term ”substantive” shall mean work requiring recognition, evaluation, organization, analysis, and
communication of relevant legal facts and concepts. (https://www.mnparalegals.org/About).

5
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B. Supervisory Attorney
The attorney who supervises a legal paraprofessional shall:
1. Be a member, in good standing, of the bar of this Court;
2. Assume personal professional responsibility for and supervision of the legal
paraprofessional’s work, including court appearances;
3. Assist the legal paraprofessional to the extent necessary;
4. Sign all pleadings;
5. Carry malpractice insurance that will sufficiently cover the attorney’s
supervision of the legal paraprofessional and the work and actions of the
supervised legal paraprofessional, or ensure that the legal paraprofessional has
adequate insurance;
6. Maintain regular and continuing supervision check-ins with the legal
paraprofessional(s) under his or her supervision; and
7. Execute a clear, written agreement of the extent of work of the legal
paraprofessional consistent with the scope of the pilot project prior to beginning
the work.
Recommendation 2.3: Develop a Complaint Process.
The Committee recommends that the standing committee define a complaint process that
is transparent and accessible to the public. The goal of the complaint process should be to
protect consumers and hold providers accountable to professional standards.
The complaint process should include procedures for submitting, reviewing, and
investigating complaints made against legal paraprofessionals and supervising attorneys in
the pilot project. The Committee recommends these procedures be inclusive and accessible
to all individuals. For example, the procedures must support language access for Limited
English Proficient individuals. The complaint process should also define the consequences
if it is determined that a complaint is valid and supported.
The Committee recommends that the standing committee review and investigate
complaints about pilot project rostered legal paraprofessionals and supervising attorneys.
The Committee further recommends that the standing committee be authorized to remove
legal paraprofessionals from the roster and prohibit supervising attorneys from
participating in the pilot project if there is a good cause to do so. Rostered legal
paraprofessionals and supervising attorneys shall cooperate with standing committee
investigations and failure to cooperate may be the basis for removal from the pilot project.
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Recommendation 3: Certificates of Representation
For each case where a legal paraprofessional will appear in court on behalf of the client, the
certificate of representation for the matter must identify both the supervising attorney and the legal
paraprofessional. The legal paraprofessional may sign the certificate of representations, but must
include with the filed certificate of representation as statement signed by the supervising attorney
that authorizes the legal paraprofessional to appear in court. The signed authorization must
identify the types of proceedings that the legal paraprofessional is allowed to handle and must
specify the dates on which the legal paraprofessional is allowed to appear.
Recommendation 4: Develop an Evaluation Plan and Tools
The Committee recommends that the standing committee, or a workgroup designated by the
standing committee, develop an evaluation plan for the pilot project in collaboration with the State
Court Administrator’s Office. The evaluation plan should measure the pilot project’s impact on
each of the three goals set forth in Recommendation 1. The evaluation plan should contain
quantitative and qualitative measures, including surveys of clients, lawyers (supervising and nonsupervising), legal paraprofessionals, judges, and court administrators.
Recommendation 5: Develop a Communication Plan and Select an “Identifier” that
Distinguishes the Role of the Rostered Legal Paraprofessionals.
The Committee recommends the formation of an ongoing working group to develop a marketing
communication plan to increase consumer, lawyer, and legal paraprofessional awareness about the
pilot project by collaborating with strategic marketing partners both within and outside the Judicial
Branch.
A. Consistent with Minnesota’s Rules of Professional Responsibility, the communication plan
should expand awareness of the pilot project in a convenient and inclusive manner. To that
end, published communication should include appropriate language formats. The
following communication methods may be considered:
1. Generate lists of all legal paraprofessionals and utilize targeted mailings and emails
to inform those legal paraprofessionals of the pilot project.
2. Publish pilot project information in web-based publications and public spaces, such
as public and law libraries, community centers and organizations (especially those
that serve underrepresented groups), and religious organizations.
B. Draft and distribute a general notice of the pilot project to all firms, statewide attorney
associations (e.g., MSBA, affinity bar associations, and Lawyers Concerned for Lawyers),
and paralegal associations to help attract supervising attorneys and legal paraprofessionals.
1. The Committee recommends the creation of an “identifier” for legal
paraprofessionals who are participating in the pilot project. The Committee
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considers this important because the purpose of the pilot project is to expand the
services of all legal paraprofessionals through an approved certification process
within the scope of the pilot project. The Committee suggests that it would be
helpful if the ongoing working group includes people with a background in
marketing. The goals for this recommendation are to establish a unique identifier
that is attractive to individuals who may be interested in participating in the pilot
project and distinguishes legal paraprofessionals who meet the requirements of, and
are participating in, the pilot project from those who are not.
V.

CONCLUSION

The Committee believes that the implementation of the Legal Paraprofessional Pilot Project has
the ability to positively impact access to justice in Minnesota. The Committee urges the Supreme
Court to continue to seek ways to expand upon the recommendations contained in this report,
through the encouragement and support of ongoing innovative and entrepreneurial efforts to serve
the unmet civil legal needs of low- and modest-income litigants in Minnesota’s courts.
The Committee appreciates the cooperation it received from district court judges, the Minnesota
State Bar Association and its sections, private attorneys, legal aid attorneys and managers, the
Minnesota Paralegal Association, private and public paralegals, State Court Administration, the
Office of Lawyers Professional Responsibility, the Board of Law Examiners, and all of the others
who helped the Committee with this compressed and intensive effort to develop these
recommendations. The Committee also thanks those who helped write the Report and
Recommendations, especially Hannah Reichenbach, Sarah Doege, Madeline Baskfield, Brandon
Carmack, Maria Campbell, and Joann Gillis.
Respectfully Submitted,
IMPLEMENTATION COMMITTEE FOR PROPOSED
LEGAL PARAPROFESSIONAL PILOT PROJECT
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Appendix B
Minnesota Case Types with Asymmetrical or Low Representation
The data shown in the figure above were extracted from the Minnesota Court Information System
(MNCIS), which tracks, among other things, whether a party is represented. MNCIS records
indicate on which days, if any, an attorney represents a client during the life of a case. The State
Court Administrator’s Office pulled this information for select case-types ancillary to the work of
the MSBA Alternative Legal Models Task Force. A litigant was considered to be unrepresented
if, for at least 90% of the days in the life of a case, the MNCIS records show no attorney
representing that litigant.
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Consumer Credit Contract Cases
Cases where the plaintiff is a corporation or organization (not an individual), the defendant is an individual, the contract amount does not exceed $20,000, and affidavits of default are not provided at
filing.

Population*
795,351
546,317
480,246
1,249,512
287,738
251,496
488,859
159,955
339,245
978,768
5,577,487

Hearings by Type on
Consumer Credit Contract
Hearings
Cases
(2016-18)
Motion Summary Judgment
3,712
Motion Hearing
1,483
Default Hearing
1,101
Scheduling Conference
1,028
Case Management Conference
841
Hearing
671
Court Trial
449
Pre-trial
354
Telephone Motion Hearing
151
Settlement Conference
133
Disposition Hearing
69
Review Hearing
36
Order to Show Cause Hearing
22
Discovery Conference
5
Evidentiary Hearing
2
Grand Total
10,057

Appendix C

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Filings (2016-18) % of Filings
Filings (2016-18)
Motion Summary
Filings in Filings in Filings in Per 1,000
with 1 or more with Motion to Hearings Hearings Hearings Judgment Hearings Court Trials
2016
2017
2018
Residents
hearings
Vacate
in 2016 in 2017 in 2018 (2016-18)
(2016-18)
580
558
543
2.1
57%
434
396
336
654
152
341
276
300
1.7
76%
564
358
367
292
92
641
621
752
4.2
31%
2
236
273
238
289
1
711
584
598
1.5
63%
2
552
504
427
746
96
236
209
230
2.3
57%
211
169
154
172
4
217
170
170
2.2
78%
1
395
252
226
127
5
328
272
268
1.8
62%
317
256
186
236
5
87
75
122
1.8
59%
73
66
94
88
2
293
222
214
2.1
62%
293
208
182
219
3
1,576
1,297
1,412
4.4
43%
1
888
774
628
889
89
5,010
4,284
4,609
2.5
52%
6
3,963
3,256
2,838
3,712
449

*Source: MN State Demographic Center and the Metropolitan Council. Released August 2018.
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Contract Cases
Cases where the basis of the lawsuit is a breach of contract agreement.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Population*
795,351
546,317
480,246
1,249,512
287,738
251,496
488,859
159,955
339,245
978,768
5,577,487

Filings (2016-18) % of Filings
Filings (2016-18)
Motion Summary
Filings in Filings in Filings in Per 1,000
with 1 or more with Motion to Hearings Hearings Hearings Judgment Hearings Court Trials Jury Trials
2016
2017
2018
Residents
hearings
Vacate
in 2016 in 2017 in 2018 (2016-18)
(2016-18)
(2016-18)
269
245
237
0.9
60%
1
328
267
344
167
82
27
258
232
250
1.4
46%
3
224
212
215
138
21
14
125
108
120
0.7
58%
1
198
132
160
48
28
36
726
677
671
1.7
52%
7
908
944
755
413
99
150
98
111
152
1.3
59%
166
117
139
55
5
6
71
54
52
0.7
81%
170
105
100
18
7
6
115
133
137
0.8
56%
2
198
210
181
54
26
20
69
47
51
1.0
78%
1
127
91
86
25
17
12
95
90
89
0.8
67%
1
183
149
181
32
28
20
295
242
232
0.8
50%
2
349
261
206
162
65
27
2,121
1,939
1,991
1.1
55%
18
2,851
2,488
2,367
1,112
378
318

Hearings by Type on Contract Hearings
Cases
(2016-18)
Motion Hearing
1,870
Motion Summary Judgment
1,112
Scheduling Conference
895
Default Hearing
698
Hearing
638
Pre-trial
444
Case Management Conference
403
Court Trial
378
Jury Trial
318
Telephone Motion Hearing
317
Order to Show Cause Hearing
172
Discovery Conference
169
Settlement Conference
138
Temporary Restraining Order Hearing
77
Review Hearing
35
Evidentiary Hearing
21
Temporary Hearing
7
Bail Hearing
6
Voir Dire
6
Arbitration Hearing
1
Mediation Hearing
1
Grand Total
7,706
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Default Judgment Cases
A money judgment that is processed administratively in the Court Administrator's office. This primarily occurs when the plaintiff refrains from filing the
summons and complaint until the period for answering the complaint has expired and the matter has been established as a default. In the majority of Default
Judgment cases, the case is opened and closed at one time.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Population*
795,351
546,317
480,246
1,249,512
287,738
251,496
488,859
159,955
339,245
978,768
5,577,487

Filings (2016-18) % of Filings
Filings (2016-18)
Filings in Filings in Filings in Per 1,000
with 1 or more with Motion to
Hearings Hearings Hearings
2016
2017
2018
Residents
hearings
Vacate
in 2016 in 2017 in 2018
2,522
2,596
3,152
10.4
2%
13
102
81
93
1,718
1,500
1,850
9.3
1%
6
47
46
38
1,740
1,994
2,333
12.6
1%
7
66
47
38
3,688
3,756
4,094
9.2
4%
35
338
239
200
1,076
1,321
1,641
14.0
1%
2
31
17
25
1,161
1,453
1,605
16.8
2%
2
55
44
48
1,688
1,871
2,166
11.7
2%
6
95
55
55
511
667
857
12.7
1%
2
22
15
18
1,392
1,852
2,105
15.8
1%
59
32
48
2,997
2,942
3,404
9.5
4%
15
286
189
149
18,493 19,952 23,207
11.1
2%
88
1101
765
712

Hearings by Type on Contract Hearings
Cases
(2016-18)
Hearing
829
Default Hearing
498
Motion Hearing
475
Order to Show Cause Hearing
428
Motion Summary Judgment
123
Pre-trial
58
Court Trial
54
Telephone Motion Hearing
46
Scheduling Conference
32
Review Hearing
11
Bail Hearing
7
Case Management Conference
6
Discovery Conference
5
Settlement Conference
3
Evidentiary Hearing
2
Temporary Restraining Order Hearing
1
Grand Total
2,578
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Transcript Judgment Cases
Use when a judgment is transcribed from Conciliation Court to District Court for satisfaction of indebtedness. A Transcript Judgment may be filed in District
Court because the judgment could not be satisfied in Conciliation Court.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Population*
795,351
546,317
480,246
1,249,512
287,738
251,496
488,859
159,955
339,245
978,768
5,577,487

Filings in Filings in Filings in
2016
2017
2018
2,062
2,880
3,596
1,937
2,834
3,122
815
915
911
3,278
4,905
5,514
884
920
1,142
1,694
1,650
2,031
1,540
1,852
2,028
258
272
270
1,218
1,204
1,201
2,290
3,533
4,640
15,976 20,965 24,455

Filings
Filings (2016-18) % of Filings
(2016-18)
Order to Show
Per 1,000
with 1 or more with Motion Hearings Hearings Hearings Cause Hearings
Residents
hearings
to Vacate
in 2016 in 2017 in 2018 (2016-18)
10.7
2%
2
117
109
113
248
14.4
1%
4
53
40
58
81
5.5
4%
1
62
54
49
123
11.0
2%
7
181
148
146
376
10.2
4%
2
56
42
68
146
21.4
1%
1
103
36
50
142
11.1
3%
1
92
69
91
194
5.0
3%
1
13
11
17
32
10.7
2%
1
46
49
51
113
10.7
2%
2
159
151
134
338
11.0
2%
22
882
709
777
1,793

Hearings by Type on Contract Hearings
Cases
(2016-18)
Order to Show Cause Hrg
1,793
Hearing
366
Motion Hearing
168
Bail Hearing
18
Review Hearing
13
Evidentiary Hearing
4
Conciliation Hearing
2
Court Trial
1
Discovery Conference
1
Pre-trial
1
Settlement Conference
1
Grand Total
2,368
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Eviction Cases
Action to evict a tenant from rental property.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Filings in Filings in Filings in
Population* 2016
2017
2018
795,351
2,102
2,157
2,240
546,317
2,888
2,839
2,686
480,246
961
1,011
1,115
1,249,512
6,085
6,038
5,549
287,738
501
483
487
251,496
680
724
696
488,859
1,141
1,257
1,290
159,955
239
260
205
339,245
557
630
562
978,768
2,658
2,445
2,491
5,577,487 17,812 17,844 17,321

Hearings by Type on Eviction Hearings
Cases
(2016-18)
Eviction Hearing
48,522
Motion Hearing
5,252
Court Trial
2,078
Hearing
963
Evidentiary Hearing
245
Review Hearing
122
Scheduling Conference
35
Pre-trial
19
Telephone Motion Hearing
18
Jury Trial
17
Settlement Conference
7
Order to Show Cause Hearing
6
Default Hearing
5
Motion Summary Judgment
4
Temporary Restraining Order Hearing
2
Case Management Conference
1
Harassment Hearing
1
Grand Total
57,297

Filings (2016-18)
Per 1,000
Residents
8.2
15.4
6.4
14.1
5.1
8.4
7.5
4.4
5.2
7.8
9.5

% of Filings
with 1 or
Eviction Court
more
Hearings Hearings Hearings Hearings Trials
hearings
in 2016 in 2017 in 2018 (2016-18) (2016-18)
85%
1,974
2,138
2,204
5,550
49
93%
3,283
3,167
3,030
7,961
408
88%
940
990
1,109
2,833
58
91%
6,582
6,813
7,035
16,098
694
86%
475
452
469
1,325
37
93%
776
848
802
2,023
283
86%
1,102
1,216
1,278
3,309
99
85%
215
241
186
604
10
89%
591
653
579
1,620
115
90%
2,852
2,685
2,612
7,199
325
90% 18,790 19,203 19,304
48,522
2,078
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Rent Escrow Cases
Used when a tenant deposits rent with the court and seeks relief because the owner of the premises has not complied with building codes or covenants or
agreements regarding the rental property.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Filings in Filings in Filings in
Population* 2016
2017
2018
795,351
24
35
26
546,317
44
32
40
480,246
15
17
24
1,249,512
89
78
121
287,738
9
1
6
251,496
9
14
15
488,859
25
16
14
159,955
4
1
4
339,245
11
9
8
978,768
38
28
30
5,577,487
268
231
288

Hearings by Type on Rent
Escrow Cases
Rent Escrow Hearing
Court Trial
Hearing
Review Hearing
Eviction Hearing
Evidentiary Hearing
Motion Hearing
Order to Show Cause Hearing
Pre-trial
Telephone Motion Hearing
Case Management Conference
Settlement Conference
Grand Total

Hearings
(2016-18)
673
249
116
111
64
35
26
2
2
2
1
1
1,282

Filings (2016-18) % of Filings
Per 1,000
with 1 or more Hearings Hearings Hearings Court Trials
Residents
hearings
in 2016 in 2017 in 2018 (2016-18)
0.1
88%
33
51
37
2
0.2
93%
71
48
63
35
0.1
70%
20
24
17
5
0.2
89%
134
111
293
183
0.1
88%
12
1
7
1
0.2
87%
15
25
30
2
0.1
85%
34
30
22
6
0.1
100%
9
4
9
1
0.1
96%
15
15
9
1
0.1
89%
57
45
41
13
0.1
88%
400
354
528
249
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Dissolution with child
Cases filed for the purpose of dissolving a marriage that involves minor children.

1st District
2nd District
3rd District
4th District
5th District
6th District
7th District
8th District
9th District
10th District
Grand Total

Population*
795,351
546,317
480,246
1,249,512
287,738
251,496
488,859
159,955
339,245
978,768
5,577,487

Hearings by Type on Dissolution with
Child Cases
Motion Hearing
Default Hearing
Initial Case Mgmt Conference
Hearing
Review Hearing
Telephone Motion Hearing
Pre-trial
Scheduling Conference
Court Trial
Order to Show Cause Hearing
Post Final Decree
Evidentiary Hearing
ENE Status Conference
Settlement Conference
Temporary Hearing
Bail Hearing
Post Decree Review
Mediation Conference
Admit/Deny Hearing
Post Final Decree Evidentiary
Discovery Conference
Post Final Decree Trial
Other Hearing
Grand Total

Hearings
(2016-18)
11,201
10,689
7,184
7,170
5,491
4,529
4,488
2,012
1,999
1,451
1,109
1,015
576
481
298
243
205
113
74
39
12
10
10
60,399

Filings (2016-18)
Default
Court
Filings in Filings in Filings in Per 1,000
% of Filings with Hearings Hearings Hearings Hearings Trials
2016
2017
2018
Residents
1 or more hrgs in 2016
in 2017
in 2018
(2016-18) (2016-18)
1,190
1,201
1,171
4.5
83%
2,910
2,976
3,028
1,839
392
576
582
576
3.2
83%
1,749
1,652
1,585
824
121
637
659
632
4.0
78%
1,544
1,392
1,422
929
137
1,494
1,430
1,519
3.6
89%
4,647
4,597
4,371
2,298
307
372
408
388
4.1
81%
915
877
845
410
94
358
329
322
4.0
87%
1,189
1,063
1,129
430
119
742
739
714
4.5
78%
1,835
1,876
1,845
934
162
219
204
192
3.8
79%
455
476
470
241
36
519
483
468
4.3
85%
1,360
1,382
1,288
576
164
1,541
1,516
1,364
4.5
84%
4,047
3,973
3,501
2,208
467
7,648
7,551
7,346
4.0
84% 20,651
20,264
19,484
10,689
1,999
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Dissolution without child
Cases filed for the purpose of dissolving a marriage that does not involve any minor children.
Filings (2016-18) % of Filings
Default
Court
Filings in Filings in Filings in Per 1,000
with 1 or
Hearings Hearings Hearings Hearings Trials
Population* 2016
2017
2018
Residents
more hrgs in 2016 in 2017 in 2018 (2016-18) (2016-18)
1st District
795,351
1,098
1,019
1,066
4.0
23%
624
593
522
152
103
2nd District
546,317
704
719
753
4.0
32%
553
446
565
124
33
3rd District
480,246
597
576
598
3.7
20%
245
205
208
105
43
4th District
1,249,512
1,810
1,882
1,921
4.5
56%
1,802
1,860
1,555
2,019
91
5th District
287,738
371
323
338
3.6
25%
196
169
155
77
26
6th District
251,496
414
367
397
4.7
34%
271
251
286
68
31
7th District
488,859
652
636
644
4.0
26%
377
342
369
174
59
8th District
159,955
158
195
184
3.4
21%
66
103
96
29
14
9th District
339,245
452
456
438
4.0
28%
293
290
316
110
66
10th District
978,768
1,329
1,342
1,262
4.0
32%
853
871
815
280
137
Grand Total
5,577,487
7,585
7,515
7,601
4.1
35%
5,280
5,130
4,887
3,138
603
Hearings by Type on Dissolution
without Child Cases
Initial Case Mgmt Conference
Default Hearing
Pre-trial
Telephone Motion Hearing
Motion Hearing
Scheduling Conference
Hearing
Court Trial
Review Hearing
ENE Status Conference
Settlement Conference
Order to Show Cause Hearing
Evidentiary Hearing
Post Final Decree
Temporary Hearing
Mediation Conference
Post Decree Review
Bail Hearing
Disposition Hearing
Admit/Deny Hearing
Discovery Conference
Post Final Decree Evidentiary
Grand Total

Hearings
(2016-18)
4,077
3,138
1,529
1,425
1,268
924
894
603
578
215
172
136
122
102
46
42
10
4
4
3
3
2
15,297

864

Appendix D
REPORT AND RECOMMENDATIONS
MINNESOTA STATE BAR ASSOCIATION
ALTERNATIVE LEGAL MODELS TASK FORCE
OVERVIEW
An important component of the Minnesota State Bar Association’s (MSBA) vision calls for the
organization to “be a leader in the state of Minnesota in achieving effective and equal justice for
all.” Adequate access to legal representation for all Minnesotans remains elusive, despite efforts
to increase funding for legal aid programs, rally members of the bar to volunteer for pro bono
service and provide resources so lawyers, both new and experienced, can offer their services at
rates affordable to modest income clients. The Alternative Legal Models Task Force, created in
response to a recommendation from the MSBA’s Future of the Legal Education Task Force,
represents an opportunity for the MSBA to lead our state in providing “equal justice for all.”
The report and recommendations that follow are the product of hours of discussion, research and
engagement. We hope the Assembly will seize this opportunity to help move our profession and
the state forward towards greater access to legal representation for all our residents.

After many months of research, discussion and debate, the Task Force considered three distinct
approaches to the delivery of legal services to help fill the access to justice gap that do not
necessarily involve reliance upon licensed lawyers. The Task Force recognizes that no single
solution will solve the problems the legal profession faces in providing affordable legal services,
but believe it is time to take some action that has the potential to provide alternative legal
services to those that require or desire it. Once these three approaches were accepted by the Task
Force, the Task Force Co-Chairs and MSBA representatives held seven listening sessions around
the State. The Task Force’s ultimate conclusion that the MSBA move forward with two of these
recommendations is based upon the Task Force’s work through subcommittee meetings, full
Task Force deliberations and the comments and suggestions received during the listening
sessions. A majority of Task Force members voted to recommend the MSBA work toward
implementation of two proposals.
The first proposal is designed after a model employed in British Columbia, Canada that allows a
paraprofessional (Legal Practitioner) to provide legal advice and, in some circumstances,
represent a client in court and administrative proceedings under the direct supervision of an
attorney. The Legal Practitioner would work under the supervising attorney’s law license and
the ethical responsibilities required of Minnesota lawyers. There would be no separate licensing
or licensing board of the Legal Practitioner. The details of this recommendation are provided
below.

The second proposal is modeled after the State of Washington’s Limited License Legal
Technicians model (“LLLT Model”). The proposed LLLT Model for Minnesota allows licensed
paralegals/administrative assistants to acquire a certain level of education and experience to
qualify for licensing through the passage of an exam. Once licensed, the LLLT would be free to
practice law in a specific area of law that is limited in scope. The LLLT would not be required
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to work under the supervision of an attorney, but would be required to comply with a code of
ethics, similar to lawyers’ ethical requirements, and to obtain legal malpractice insurance. A
separate licensing board would likely be required. The details of this LLLT model are more
completely described below.
PROCEDURAL BACKGROUND

The genesis of this task force comes from the work of the MSBA’s Task Force on the Future of
Legal Education (“Legal Education Task Force”). The Legal Education Task Force, consisting of
representatives from the judiciary, legal education, and the practicing bar, examined challenges
and opportunities with respect to the state’s legal education system. Considerable time was spent
examining ways of making legal careers more affordable, as well as addressing the existing unmet
need for legal representation by low and modest income Minnesotans. Consequently, as part of its
final report and recommendations, the Legal Education Task Force included the following as one
of its recommendations:
Recommendation 5: In order to identify a less costly path to a career in legal
services and address unmet needs for specific types of legal services, the MSBA
should establish a separate task force focused on studying the viability of certifying
Limited License Legal Technicians (“LLLT”) with authority to provide supervised
legal services in defined practice areas. This task force should consist of
representatives from the state court administrative office, civil legal services and
pro bono programs, private practices from diverse practice settings throughout the
state, potential clients, and institutions of higher education (including, but not
limited to law schools). The task force should prepare a recommendation to the
MSBA Assembly on the question whether to submit a petition to the Minnesota
Supreme Court to establish an LLLT practitioner rule by June 2016.

The MSBA Assembly reviewed the Legal Education Task Force’s Report and Recommendations
at its June 2015 meeting and approved this recommendation, among others. MSBA President
(2015-16) Mike Unger then created the Alternative Legal Models Task Force with the following
charge:
The Task Force's charge is to examine the advisability of supplementing traditional
lawyer representation through the creation of a new type of limited-scope certified
legal assistance provider to increase access to justice for those who cannot afford a
lawyer. One possibility the task force will examine involves certifying Limited
Legal License Technicians (LLLT) who would possess authority to provide limited
legal services in particular practice areas, as the state of Washington did
recently. The Task Force will develop a recommendation to the Assembly
regarding viable options to increase access to justice, including possible
certification of limited license legal technicians, along with necessary safeguards
to assure quality of service.

2
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After reviewing applications, President Unger appointed 24 members to the Task Force. (A list of
task force members can be found in Appendix A). These members bring a wide range of
backgrounds to the Task Force’s work and include representation from the judicial branch, the
private bar, civil legal aid and academic institutions, as well as the paralegal community and
paralegal training programs. The Task Force is co-chaired by Susan Wiens of Minneapolis and
Kenneth White of Mankato, both attorneys in private practice. The Task Force has met eight times
as a full group from February 2016 through March 2017, in addition to numerous subcommittee
meetings. (A full listing of meeting agendas and notes, as well as resources, can be found on the
MSBA website at www.mnbar.org/ALM.)

The Task Force reviewed numerous resources as part of its deliberations, as well as a presentation
by representatives of the Washington State Bar on the LLLT program, a presentation by several
task force members involved in paralegal training regarding paralegal certification programs, and
a review of law librarian/self-help assistance. The Task Force reviewed numerous articles and
studies demonstrating the access to justice gap as well as many reports of projects implemented
by other legal organizations attempting to bridge the access to justice gap. (A listing of reference
materials can be found in Appendix B.)
The Task Force initially divided into three subcommittees to start its work, as follows:

Forms Completion – This subcommittee examined practice areas that are heavily forms
driven and studied ways to license non-lawyers to help individuals with completing forms
and potentially assisting in court.

Washington Model – This subcommittee examined the Washington model more
thoroughly to explore whether the model was one that could work in Minnesota and should
be recommended.
Business Models – This subcommittee explored potential models for serving modest means
individuals and examined what it would cost to create a sustainable practice. 1

Based upon the work and recommendations of these subcommittees, the Task Force then
developed a series of three options for further study and feedback. These options are more fully
discussed in the next section, but can be described briefly:

Regulated non-lawyer provider for limited tasks such as forms completion as permitted by
statute;
Enhanced use of paralegals in the practice of law and delivery of legal services, as
recently piloted in British Columbia; and

Limited License Legal Technician program (LLLT) which provides a process for nonlawyers to be licensed to provide limited legal advice in certain narrowly-defined legal
areas.
The Task Force also considered a fourth subcommittee (Limited Scope), but subsequently folded its work into the
remaining subcommittees.
1

3
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Three new subcommittees were established to study these options. Each subcommittee met
numerous times, researched and studied other legal organization’s efforts and provided a
recommendation to the full Task Force. After the development of these focused options, the Task
Force co-chairs, along with MSBA staff, convened seven listening sessions throughout the state
(St. Paul (2), Minneapolis (live and as a webinar), St. Cloud, Duluth, Rochester and Mankato) in
conjunction with local or district bar organizations during October and November 2016. 2 In
addition, the co-chairs provided an update to the MSBA Assembly at the December 2016 meeting,
with five simultaneous small group listening sessions held following this presentation. In total,
over 200 MSBA members attended a live listening session during the fall of 2016. Discussions
regarding the Task Force’s work have also been ongoing via several MSBA online communities,
including the Small and Solo Law Firm Section and the New Lawyers Section (which have been
the most active). Task Force members reviewed feedback from all of these sources in developing
the Task Force’s recommendations.
LIMITATIONS

The task force recognizes the current regulatory framework, legal education models and market
conditions that frame the practice of law inherently and specifically place limitations on how
broad, how specific or how effective the recommendations of the Task Force can be in providing
access to justice to all Minnesotans. The Task Force, aimed at providing guidance to the Assembly
on ways the state bar association can increase access to justice, recognizes it must work within
certain parameters for which it has no current ability to change. The following limitations on
meeting access to justice goals were expressed by Task Force members during its deliberations
and by members of the bar during the listening sessions.







If more state and federal funds were allocated to legal-aid services, we could serve
more of those in need.
If more lawyers provided pro bono services, the legal profession could better meet the
unmet needs for access to justice.
If the Supreme Court required all lawyers to provide a certain number of pro bono
hours, we could provide more legal services to those who cannot afford them.
If law schools required students to provide pro bono services before they graduate, we
could help provide additional legal assistance to those that cannot afford such services.
If we developed a mechanism to forgive a portion of new lawyer’s student loan debt,
new lawyers could open a law practice more economically to provide services at a
lower cost.
If a legal education were to cost less, more new lawyers could open their own practices
to provide services at a lower rate that is affordable by modest means clients.

The document distributed at the listening sessions describes the options under consideration by the Task Force.
(Appendix C)
2
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If the UPL statute was enforced, we would have fewer unqualified individuals
providing ineffective legal advice and pushing willing lawyers from this market due to
cost differentials.
Allowing lawyers to enforce non-compete agreements would encourage small firms
(and perhaps others) to hire and mentor more new lawyers.

While each of these suggestions for change may also have some positive effect in providing access
to justice for all Minnesotans, the Task Force has no ability to effectuate such changes.
Recognizing these limitations, the Task Force makes the following recommendations.
OPTIONS CONSIDERED & RECOMMENDATIONS
Overview

Throughout the Task Force’s discussions, members focused on how to bring new resources to
serve low and modest income clients. In so doing, the Task Force recognized the challenges facing
practicing lawyers in reaching those potential clients. At listening sessions, members of the
profession discussed how the cost of doing business as a lawyer makes it difficult to set billing
rates at levels affordable to many modest income clients. Younger practitioners, while concerned
about the potential for competition from non-lawyers, also recounted the impact of how student
loan debt, overhead and practice development place pressures on billing rates. The options
considered by the Task Force reflect a need to supplement the existing system in which lawyers
exclusively can provide legal advice.

Further, recent national initiatives have begun to focus on ways of providing access to all who may
need legal services. For example, Resolution 5 of the Conference of Chief Justices and the
Conference of State Court Administrators, adopted in 2015, urges courts to “support the
aspirational goal of 100 percent access to effective assistance for essential civil legal needs and
urge their members to provide leadership in achieving that goal…” 3 The Resolution urges court
systems and related organizations to “develop a continuum of meaningful and appropriate
services” in order to implement that goal. 4 In addition, last year, Minnesota recently applied for
and received a national Justice for All grant from the National Center for State Courts and the
Public Welfare Foundation, the purpose of which is to develop plans for implementing this
aspirational goal and coordinating services throughout the state. The Task Force’s work fits
naturally within these state and national efforts to create multiple means for enabling all to obtain
affordable effective legal assistance.
http://www.ncsc.org/~/media/Microsites/Files/access/5%20Meaningful%20Access%20to%20Justice%20for%20Al
l_final.ashx
4
Also, in late 2016, the ABA Commission on the Future of Legal Services released its final report. The Commission’s
first recommendation aligns with Resolution 5: “The legal profession should support the goal of providing some form
of effective assistance for essential civil legal needs to all persons otherwise unable to afford a lawyer.”
http://abafuturesreport.com.
3
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Administrative/Regulatory Model

A few states, such as Arizona, California and Nevada, permit non-lawyers to provide limited nonlegal assistance to clients – most typically, document/forms completion. These services are not
legal advice, although they may be incorporated into an existing legal practice. The state regulates
this service by statute, not court rules, because of the limitations involved in scope. Licensees can
assist clients with document preparation assistance and assistance to pro se litigants similar to lay
advocates (e.g. helping self-represented parties organize the chronology of their cases for
presentation to a judge).
In many respects, this model duplicates the existing services already provided in Minnesota by the
Judicial Branch’s self-help centers. Considerable information is already available online to enable
non-lawyers to understand the legal process and complete forms. Staff at in-person and telephone
self-help centers currently assist customers by providing limited guidance on forms and
proceedings, but no advice regarding legal strategy.

The Task Force subcommittee reviewing this option considered whether licensed laypeople could
play a helpful role in assisting clients in legal proceedings, even if no legal advice could be
provided. They reviewed the use of free lay advocates as part of order for protection (OFP)
hearings. Since the 1990s, the Minnesota Supreme Court has allowed lay advocates to sit at
counsel table and assist in these proceedings. Advocates may also help petitioners complete
paperwork, but they cannot provide legal advice. While many advocates have been affected
personally by domestic violence, they do not bring formal training or skill in legal advocacy. As
such, licensed attorneys are still necessary to adequately represent the interest of both petitioners
and respondents.5 Domestic violence advocates are most effective in helping victims by being
present at counsel table and offering their experience as an adjunct to effective legal representation.

The main advantage of administratively licensed non-lawyer providers is that they can take on
relatively low level tasks for clients and leave more sophisticated issues to attorneys. Less
stringent licensing requirements (as opposed to lawyer admission) would make it easier for
someone who wishes to provide these services to do so. However, given the nature of legal
proceedings and the nuances of different areas of the law, these licensed providers will never
supplant the need for direct lawyer involvement. 6 Indeed, they offer little more than what any lay
person could already do to assist an individual with a legal matter. These services may duplicate
already existing self-help resources by the court system and lead to a secondary industry of
Any expansion of the responsibilities of advocates would likely necessitate more extensive training and regulation.
For example, advocates would need to have baseline knowledge of court procedure and forms drafting, as well as a
more sophisticated understanding of victim trauma.
6
Completing forms alone does not meet some of the most significant client needs, which include legal advice,
discovery assistance, preparation of affidavits and certain kinds of motions, analyzing courses of action and, perhaps
most importantly, representation in court to assist the client in case presentation. Family law, in particular, is a subject
area most in need of assistance by clients, yet it is a complex area of law as well as one involving emotional stresses
where clients need a full range of assistance to sort out child-related issues and financial issues. The statutory
framework is extensive as is the case law. Mere assistance with forms would be enough in only the most routine cases,
and those are likely few.
5
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licensed, but untrained non-lawyers providing what potential clients might take to be legal advice. 7
Further, the subcommittee concluded that the services provided by such licensed providers could
more easily be incorporated into the remaining two legal services delivery options. Given these
shortcomings, the Task Force ultimately decided not to recommend further investigation of
the administrative/regulatory option.
Designated Paralegal/British Columbia (BC) Model

The designated paralegal, or BC Model, in its most basic form, allows a lawyer to employ a skilled
“designated paralegal” into his/her legal practice to provide to the extent the lawyer deems proper,
legal advice as well as representation of the client in court. The lawyer remains responsible for
the activities of the designated paralegal in the same way Minnesota lawyers remain legally and
ethically responsible for those that work for them and their law firms. The expansion of services
that a “paralegal” may provide to clients under the supervision of an attorney was envisioned in
British Columbia as a partial solution to the access to justice gap found prevalent in the community.
Background

It bears noting that, in developing this model, British Columbia lawyers struggled with the very
same issues the Minnesota State Bar Association grapples with in how to serve the unmet legal
needs of those in poverty as well as those that may not be considered below the poverty line but
nonetheless cannot afford typical lawyer fees. They wrestled with the same issues surrounding
the fear of inferior legal services, the prediction that such non-lawyers would take work away from
new law school graduates, and that the lower fees charged by non-lawyers would prevent new
lawyers from staying competitive (because of higher law school debt). Recognizing the
government-funded legal aid system provided needed assistance to the poor, it also found the
system was severely underfunded and incapable of meeting the needs the lawyers recognized as a
systemic problem.

In reviewing possible avenues for improving access to justice, the BC Law Society (the equivalent
of our State Bar, although it is mandatory) determined that granting paralegals the ability to provide
legal advice was at least a partial solution to the access to justice problem. The BC law society
looked to the Ontario law society for guidance as Ontario, in 2007, became a leader in licensing
and regulating paralegals. A five-year report to the Ontario Attorney General on the licensing
program found “by an objective measure . . . it has been a remarkable success.” 8 The BC Model,
The court’s self-help center staff will review completed forms for self-represented litigants using the I-CAN
system. See http://www.mncourts.gov/Help-Topics/Divorce/i-can-help.aspx. I-CAN is available for divorce and fee
waiver forms. Law libraries that have professional staff (Hennepin, Ramsey, Anoka, Dakota, Olmsted, Stearns, St.
Louis, and Wright) can assist self-represented litigants in locating court forms, and also sample forms when fill-inthe-blank forms do not exist.
8
David Morris, Report to the Attorney General of Ontario: Report of Five-Year Review of Paralegal Regulation in
Ontario (2012, Queens Printer for Ontario), which can be found at:
https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/paralegal_review/. In February 2017, a former justice
of the Ontario Supreme Court issued her report on improving access to legal services for low income people in the
province and concluded there should be expanded use of paralegals in family law proceedings. See
7
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unlike the Ontario program, requires the assessment by a lawyer of the skills of the paralegal to be
made before a paralegal can become a designated paralegal. The BC Model does not require a
minimum level of education as it relies entirely upon the judgment of the lawyer who has
determined if a paralegal qualifies as a designated paralegal.

In British Columbia, the practice of law is defined by the Legal Profession Act. Like Minnesota,
the “Practice of Law” was defined to include most services traditionally provided by lawyers such
as appearing on behalf of clients in court or administrative hearings, giving legal advice, drafting
legal documents, and negotiating and representing clients in mediations and arbitrations. The law
allows a person acting under the supervision of a lawyer (i.e. a paralegal) to provide certain
services to clients without violating the Act.
In June 2012, the BC law society approved a change in their Code of Profession Conduct, adopting
the concept of a “designated paralegal” who would have the necessary skills and experience such
that under a lawyer’s supervision, could perform tasks not previously permitted for paralegals
including,


Giving legal advice to clients



Representing clients before a court or tribunal (administrative court) as permitted by the
court or tribunal



Giving and receiving undertakings; and

In this program, designated paralegals could manage a file, provide advice to a client and otherwise
provide the similar service to the client that a lawyer may provide, with the supervising attorney
monitoring the work and the advice provided. The BC courts were slow to accept paralegals in
the court room causing some confusion as to when and where a designated paralegal may appear.
Very few courts allowed designated paralegals to appear in their court rooms but very few
designated paralegals attempted to appear in court. According to conversations with the staff
attorney for the BC Law Society, the tribunal judges (administrative forum) have indicated
recently a willingness to allow designated paralegals to appear in their courtrooms. As such access
to tribunals is relatively new, there is no data on how this is working. Given the success of the
program with lawyers and law firms, the law society’s next step is to change the Legal Profession
Act to allow designated paralegals to practice law in limited areas of law and in a limited scope,
patterned after the Washington State model (see the following section).
Explanation of BC Model

The BC Model restricts a lawyer to the supervision of just two designated paralegals. It does not
require a certain level of education or experience but requires a lawyer to implement “Best
Practices for Supervising Paralegals” and “Best Practices for Training Paralegals.” Best practices
for supervising designated paralegals, set forth in Appendix E of the BC Code or Professional
Conduct, include the following:
https://www.thestar.com/news/gta/2017/03/06/judges-report-urges-ontario-to-let-paralegals-appear-in-familycourt.html.
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1. Supervision is a flexible concept that is assessed on a case-by-case basis with consideration of
the relevant factors, which, depending on the circumstances, include the following:
(a) Has the paralegal demonstrated a high degree of competence when assisting the lawyer with
similar subject matter?
(b) Does the paralegal have relevant work experience and or education relating to the matter
being delegated?
(c) How complex is the matter being delegated?

(d) What is the risk of harm to the client with respect to the matter being delegated?

2. A lawyer must actively mentor and monitor the paralegal. A lawyer should consider the
following:
(a) Train the paralegal as if he or she were training an articled student. A lawyer must be
satisfied the paralegal is competent to engage in the work assigned;

(b) Ensuring the paralegal understands the importance of confidentiality and privilege and the
professional duties of lawyers. Consider having the paralegal sign an oath to discharge his or her
duties in a professional and ethical manner;
(c) Gradually increasing the paralegal’s responsibilities;

(d) A lawyer should engage in file triage and debriefing to ensure that matters delegated are
appropriate for the paralegal and to monitor competence. This may include:

(i) testing the paralegal’s ability to identify relevant issues, risks and opportunities for the client;
(ii) engaging in periodic file review. File review should be a frequent practice until such time as
the paralegal has demonstrated continued competence, and should remain a regular practice
thereafter;
(iii) ensuring the paralegal follows best practices regarding client communication and file
management.

3. Create a feedback mechanism for clients and encourage the client to keep the lawyer
informed of the strengths and weaknesses of the paralegal’s work. If the client has any concerns,
the client should alert the lawyer promptly.
4. If a lawyer has any concerns that the paralegal has made a mistake, the lawyer must take
carriage of the file and deal with the mistake.

5. Discuss paralegal supervision with a Law Society practice advisor if you have any concerns.
Best practices for training designated paralegals include the following:

1. Develop a formal plan for supervision and discuss it with the paralegal. Set goals and
progress milestones.
9
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2. Review the guidelines for supervising articled students and adopt concepts that are
appropriate to the scope of responsibility being entrusted to the paralegal.
3. Facilitate continuing legal education for the paralegal.

4. Ensure the paralegal reviews the relevant sections of the Professional Legal Training Course
materials and other professional development resources and review key concepts with the
paralegal to assess their comprehension level.

5. Have their paralegals “junior” the lawyer on files and explain the thought process with respect
to substantive and procedural matters as part of the paralegal’s training.
6. Keep an open door policy and encourage the paralegal to discuss any concerns or red flags
with the lawyer before taking further steps.
Recommendations

A majority of the Task Force recommends adoption of a model based significantly upon the
British Columbia Model where specifically trained or experienced paralegals are provided
additional responsibilities, including some traditional legal responsibilities, to serve clients
at a reduced cost. The subcommittee recommended changing the “designated paralegal” name
to “Legal Practitioner.” The model we propose would continue to require that an attorney supervise
all activities performed by the Legal Practitioner, but the level of supervision would be tailored to
the level of experience. We suggest the following framework:
Education Qualifications and/or Years of Experience

Because lawyers would remain responsible for all activities of the Legal Practitioner, Task Force
members believe the Legal Practitioner must possess sufficient education and experience to meet
the lawyer’s legal and ethical requirements. 9 Allowing experienced paralegals and legal assistants
to assume the role of a Legal Practitioner would likely provide hundreds of individuals that could
immediately begin service. However, to protect the public and to ensure this new legal position
has credibility with the public and within the legal profession, the Task Force recommends at least
a two-year college degree be required that would include a certain number of credits to be applied
to a specific focus area in a paralegal-like training program. The Task Force found it particularly
important that some amount of educational training should be required in the particular area of law
that the designated paralegal proposes to practice within.10 The Legal Practitioner designation
would apply to specific areas of law.
Number of Designated Paralegals a Lawyer May Supervise & Malpractice Insurance

The BC Model limits attorneys to two designated paralegals for each lawyer. The Task Force
believes this may be too restrictive and recommends increasing that number to three. In addition,
Certain individuals who have many years of experience as a legal assistant or paralegal, who many not otherwise
meet the educational qualifications, could also apply for the designation.
10
No new programming is deemed necessary as there are many options for obtaining paralegal/legal assistant training
in Minnesota. Programs have been certified by the American Bar Association and/or the American Association for
Paralegal Education.
9
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the Task Force recommends that only currently licensed lawyers with malpractice insurance
should be able to employ, engage or otherwise use Legal Practitioners within their law practice. 11
Areas of Practice & Court Approval

The Task Force recommends that court approval be obtained before any Legal Practitioner may
appear in court in a legal proceeding. In addition, the Task Force discussed the following areas of
law that may present opportunities for including Legal Practitioners within their practice. (These
could be the subject of a limited time pilot if desired by the court.):




Administrative Hearings (Unemployment Compensation, Medical Assistance and
perhaps others)

o Surveys from earlier subcommittees identified unemployment compensation
issues as a frequent issue and one that may be ripe for a non-lawyer to assist.

Landlord/Tenant Issues – Housing Court

o Housing Court matters routinely entered Task Force meetings as an area that may
properly be managed by a non-lawyer. This proposal would keep a lawyer in the
mix but allow for much more front-end form driven issues to be advanced by a
Legal Practitioner.
o Non-lawyers are already permitted in Housing Court so this is not a big change.



Debtor/Creditor Law – Civil Court



Family Law – Civil Court

o Individuals in low income groups are likely to have debt collection issues. This
issue was identified often in the earlier subcommittee questionnaire results as an
area of law often in need of legal assistance.
o Surveys from the earlier subcommittees identified family law as an area of highest
unmet needs of those unable to afford legal services.

o Attorneys who practice family law indicate that it is too complicated to turn over
decision making to a non-lawyer but such concerns may be alleviated in this
particular model by requiring that a lawyer remain involved and ethically and
legally responsible for all results.
Some members were concerned that the BC Model would not significantly increase legal services to the poor.
Some legal services programs already use legal assistants to provide services under attorney supervision. Given the
below-market compensation for legal services attorneys, some members thought there would not be much incentive
for programs to hire legal assistants for a little less than attorneys who could be used more broadly. In addition,
some members also were concerned that, without restrictions on the income levels of clients served by legal
assistants, law firms with high volume practices might hire more legal assistants at the expense of new attorneys.
Examples could include plaintiffs in housing court matters and debt collection actions.
11
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Immigration Law

o Non-lawyers are already permitted to appear in certain immigration matters so
this is not a big change.
o Certain routine tasks can be delegated from a supervising attorney to a Legal
Practitioner, opening the doors for lawyers to serve more clients.

Estate Planning and Corporate Work

o Routine estate planning is already very form driven. This is an area where a
seasoned Legal Practitioner could provide valuable legal services.

Scope of Legal Practice

The Task Force recommends that the scope of legal practice for a Legal Practitioner should, at a
minimum, include the ability to provide legal advice to clients, meet with them independently,
assist with legal forms and legal documents and otherwise manage an entire file/case. In addition
to those responsibilities, with court permission, a Legal Practitioner may represent clients in court.
Such a scope of practice would likely require a change to the UPL statute and approval by the
Minnesota Supreme Court.
Limited License Legal Technicians (LLLT) (Washington Model)

In 2012, the Washington Supreme Court created a new category of licensed practitioners to meet
what it believed to be continuing concerns about access to legal services for low and modest
income people. Since the program was created, a number of states have studied the Washington
experience in an effort to determine whether their courts should institute such a program. 12 The
Task Force reviewed these reports, as well as feedback from the various statewide listening
sessions, as part of its work.
Washington Model Details

The Washington LLT was discussed in extensive detail by members of the MSBA’s Task Force
on the Future of the Legal Profession. See Appendix F to the Report and Recommendations of the
California Bar Civil Justice Strategies Task Force Report & Recommendations,
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000013003.pdf; Colorado Subcommittee Formed By
State Supreme Court,
http://www.coloradosupremecourt.us/Newsletters/Spring2015/Colorado%20studying%20new%20limited%20legal
%20license.htm; Florida State Bar’s Vision 2016 Commission, http://www.floridabar.org/vision2016; Report and
Recommendation of Vision 2016 Access to Justice Subcommittee,
http://www.floridabar.org/TFB/TFBResources.nsf/Attachments/BBF30D5952EF9F8D85257E890068B197/$FILE/
Vision%202016%20Access%20to%20Legal%20Services%20Report%20and%20Rec.pdf?OpenElement; Illinois
Task Force, http://www.isba.org/ibj/2015/09/abcslllts; Final Report of OSBA Legal Technicians Task Force
(January 2015), http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.pdf; Utah Report &
Recommendations of Supreme Court Task Force to Examine Limited Legal Licensing (November 2015),
http://www.utcourts.gov/committees/limited_legal/Supreme%20Court%20Task%20Force%20to%20Examine%20Li
mited%20Legal%20Licensing.pdf.
12
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MSBA’s Task Force on the Future of the Legal Profession. The relevant portions of that document
are excerpted below:
In June 2012, the Supreme Court of Washington issued an order for a new
Admission to Practice Rule (APR) 28 entitled “Limited Practice Rule for Limited
License Legal Technicians.” The Court’s twelve page order states, “Our
adversarial civil legal system is complex. It is unaffordable not only to low income
people but…moderate income people as well.” 13

In setting forth the rationale for its groundbreaking order, the Washington Supreme
Court detailed how that state court system had attempted to fashion a number of
strategies that are not dissimilar to Minnesota’s system: courthouse facilitators,
court self-help centers, neighborhood legal clinics, pro bono programs and a
statewide legal aid self-help center.14 The Court noted, however, these resources
have limitations, including that “many litigants require additional one-on-one help
to understand their specific legal rights and prerogatives and make decisions that
are best for them under the circumstances.” 15
The Court recognized that many self-represented litigants are “at a substantial legal
disadvantage and, for increasing numbers, force(d) to seek help from unregulated,
untrained, unsupervised ‘practitioners.’ We have a duty to ensure that the public
can access affordable legal and law related services, and that they are not left to fall
prey to the perils of the unregulated market place.”16

Importantly, the Court noted that establishing a new category of limited legal
provider would not aid family law litigants with complex, contested matters. On
the other hand, “the authorization for limited license legal technicians to engage in
certain limited legal and law related activities holds promise to help reduce the level
of unmet need for low and moderate income people who have relatively
uncomplicated family related legal problems…” 17
The Court also addressed concerns that creating a new class of licensed
professionals would threaten the practicing family law bar, stating, “(I)t is
important to push past the rhetoric and focus on what limited license legal
technicians will be allowed to do, and what they cannot do under the rule.” In
particular, the new class would be limited to simple family law matters where “few
private attorneys make a living.”18

In re the Adoption of New APR 28—Limited Practice Rule for Limited License Legal Technicians, Wash. No.
25700-A-1005, 4 (Jun. 14, 2012), available at
http://www.wsba.org/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Legal%20
Technician%20Rule.ashx.
14
Id. at 5.
15
Id.
16
Id. at 5–6.
17
Id. at 6.
18
Id. at 6–7.
13
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While admitting that adopting APR 28 “will not close the Justice Gap,” including
that for moderate income persons, the Court reasoned the new rule was a “limited,
narrowly tailored strategy designed to expand the provision of legal and law related
services to (persons) in need of individualized legal assistance with non-complex
legal problems.”19
***

Subpart (A) of APR 28 states in part: “The purpose of this rule is to authorize certain
persons to render limited legal assistance or advice in approved practice areas of
law.”







The Rule establishes a Limited License Legal Technician Board comprised of
lawyers and non-lawyers which will recommend practice areas and license
requirements on a go-forward basis and which will oversee administration of a
licensing examination. In particular, the Rule requires that applicants:
Be 18 years or older.

“Be of good moral character and demonstrate fitness to practice as a…(LLLT)”
Have an associate level degree or higher.

Have earned 45 credit hours in a core curriculum of paralegal studies with the
curriculum also being developed in conjunction with an ABA-approved law school.
Each applicant must take an oath similar to an attorney’s oath.

Licensing requirements for Rule 28 include that successful applicants must:



Pass a written examination.



Carry malpractice insurance.



Acquire 3,000 hours of “substantive law-related work experience supervised by a
licensed lawyer.” These 3,000 hours can precede the licensure (in other words, it
appears that an experienced paralegal can apply to be a LLLT and be licensed upon
passing the written examination).

Attend annual CLE courses.



19

Rule 28 is very specific in terms of the scope of practice in which a Limited License Legal
Technician can engage. In particular, under the rule, a LLT can:
Perform usual paralegal duties.

Id. at 11.
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“Perform legal research and draft letters and pleadings documents beyond
(customary paralegal duties), if the work is reviewed and approved by a
Washington lawyer.”
“Advise a client as to other documents that may be necessary to the client’s case
and explain how such documents or pleadings may affect the client’s case.”

All LLLTs are required to enter into a written contract “prior to the performance of
the services for a fee…”
LLLTs cannot appear in court or at administrative proceedings or engage in
mediations or other forms of alternative dispute resolution (including negotiating
settlements or agreements) on behalf of a client.

Under the Rule, an LLLT’s practice is restricted to “Domestic Relations” which is
defined narrowly and confined to child support modification; divorces; parenting
plans and other less complicated family law matters. Rule 28 specifically prohibits
LLLTs from advising on the division of real estate or retirement assets or on
bankruptcy or anti-harassment orders.
Other notable features of Rule 28 include that LLLTs are to be “held to the standard
of care of a Washington lawyer.” Additionally, the Rule mandates creating a LLLT
IOLTA program “for the proper handling of funds coming into the possession of
the Limited License Legal Technician.” Moreover, Washington state law relative
to the attorney-client privilege and law of a lawyer’s fiduciary responsibility to the
client “shall apply to the Limited License Legal Technician-client relationship to
the same extent as (they) would apply to an attorney-client relationship.”

Representatives of the Washington State Bar Association and Washington Supreme Court LLLT
board presented to the Task Force at its first meeting in February 2016. At that time, there were
nine LLLTs who were practicing, four independently of a law practice. (Approximately 100-200
people are currently taking the educational prerequisites.) The total cost for completion of the
educational components of the program was approximately $15,000 and LLLTs were charging
between $60-90/hour for their services. The Washington State Bar is paying for the expenses of
the licensing and oversight process for the first five years of the program with the goal for the
program to be self-supporting by licensing and exam fees.
Recommendations

A majority of the Task Force recommends the MSBA refine a proposal to be submitted to
the Minnesota Supreme Court for the creation of an LLLT-type practitioner to expand
access to legal assistance, particularly to low and modest income clients across the state with
a focus in rural areas. Task Force members are aware of concerns about the LLLT model – the
costs involved in setting up a separate regulatory structure, the expense (albeit less than for a JD)
of satisfying the requirements for licensure, the potential for competition with lawyers (in
particular, younger lawyers and lawyers in some rural communities) and the belief that clients who
work with LLLT-type practitioners will receive second-class service. All of these concerns,
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however significant, must be balanced against the reality that significant segments of the
community lack access to any legal assistance, particularly in poor and rural communities. 20
Moreover, by providing a pathway for licensure, an LLLT-type program can begin to mitigate the
appeal of non-regulated providers who engage in the unauthorized practice of law. 21
The Task Force suggests the following parameters for an LLLT-type program:
Education/Experience Requirements

The Task Force suggests a minimum associate level degree with a paralegal certificate and a
minimum of 2 years’ paralegal experience. Paralegals lacking an associate degree could substitute
a certain number of years of service. Education cost is a critical factor in creating the new class of
legal professional; if it is too expensive, the program will falter and the population we seek to serve
will continue to be without legal assistance. Additionally, given that many paralegals have
specialized knowledge in a given legal field (and often know as much, if not more, than their
supervising attorney), the associate degree requirement could be waived or relaxed.
Suggested Testing and Licensing Requirements

The Task Force suggests that all candidates should be required to pass a character/fitness test and
background investigation. Additionally, they would sit for an examination covering the legal
basics in the areas in which practitioners seek to practice (see below). Following exam passage,
practitioners would take an oath similar to an attorney’s oath and complete continuing legal
education classes in the subject area of practice, including an ethics component. For practitioners
who open independent offices (see below), they would be required to carry malpractice insurance
and comply with IOLTA rules.22
Since these practitioners will be considered legal professionals, they should be subject to various
professionalism requirements. Additionally, these requirements will act to assure competency and
reassure the public that they can confidently rely on the work of this new class of practitioners. 23

This model would also allow social service agencies to provide legal services to some of their clients on-site
without having to refer them to already overburdened legal services and volunteer attorney programs.
21
The Committee notes that there are reports of current illegal advocate practices representing landlords in eviction
cases and parties in family law matters. The Committee hopes that by regulating stand-alone practice, illegal
practitioners might be prosecuted or sanctioned.
22
It bears noting that current Minnesota rules do not require licensed attorneys to carry malpractice insurance,
although they must disclose whether or not they do as part of the annual attorney registration process.
23
Some members believed that the administrative costs of the Washington LLLT system weighed against supporting
the recommendation. In the first two years since the Washington program has been operational, nineteen LLLT
licenses have been issued. It is unknown how many years it would take for the LLLT system to be self-supported
through license fees in the same way that the attorney license system is funded. That means that the resources
necessary to create a new regulatory structure for LLLTs would have to come from somewhere else. In
Washington, the resources to fund LLLT administration have come from their attorney licensing body itself. Some
ALM task force members felt that in Minnesota any increase in access to justice spending would be better directed
to civil legal aid rather than to the creation of an LLLT infrastructure and to ongoing regulation.
20
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Independent Practitioners

Practitioners may be able to practice independent of attorney supervision and operate “stand alone”
businesses/practices. In certain cases, usually based upon practice areas, some form of attorney
oversight might be helpful. Nevertheless, to enable practitioners to serve marginalized or more
remote geographic communities, the Task Force determined that allowing these practitioners to
work independently would best serve the goal of providing access to justice to the targeted
population. Questions about competency or experience levels (a primary reason for “tethering” to
attorneys) could be dealt with through the education/credentialing/examination process and
requirements.24

Legal Advice and Practice Areas

Practitioners would be able to give legal advice in specific areas of law where the unmet legal
needs is most prevalent, such as estate planning, family law, corporate representation, conciliation
court matters, unemployment insurance, domestic abuse issues, landlord-tenant, social security
benefits and immigration. As with Washington State, there should be an effort to approve the
program with one or two legal areas before expanding to additional areas of practice. This would
allow the effectiveness of the program to be assessed before program expansion. 25

Court Appearance

Practitioners could be permitted to appear in court on a limited basis relative to clearly defined
legal matters or controversies with court approval and only for clients who meet certain income
thresholds similar to Legal Aid eligibility.
CONCLUSION

The Bench and Bar continue to struggle with the need to provide legal services to low and moderate
income residents of Minnesota. History has demonstrated those needs will not dissipate over time
and with the increasing economic challenges facing lawyers, it seems unlikely that lawyers alone
can meet this need. The Bar should suggest changes the Court and Legislature to meet this need.
The two alternatives suggested in this report – LLLTs and Legal Practitioners – offer two
approaches toward meeting that need. Each has its strengths and challenges. But, the failure to
act ensures that people of low and moderate income continue to confront a challenging and often
difficult legal system that is necessary to resolve the legal issues and disputes in their lives. While
some additional work is necessary to flesh out details, draft statutory and rule changes, each of
Stand-alone advocate practices have existed in the past in Minnesota. The City of Minneapolis had such a
practice, with the Minneapolis Housing Service. At first, several housing advocates were supervised by an on-site
attorney. Later, on-site supervision ended, and the City contracted with a legal services program to provide training
to the advocates and take calls from them for advice. The service could have been improved by the education and
certification requirements of the Washington Model.
25
If the practice areas were limited in scope to underserved areas, LLLTs would not compete with attorneys, new or
old. Some members commented that an additional protection again competition with attorneys would be to put
limitations on the income levels of clients served by practitioners.
24
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these proposals presents an opportunity for Minnesota lawyers to take a significant step towards
fulfilling one of their core missions – “achieving effective and equal justice for all.”
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Appendix A

MSBA Alternative Legal Models Task Force Roster
Kenneth White, Co-Chair
Law Office of Kenneth R White
Mankato
Sally Dahlquist
Inver Hills Community College
Inver Grove Heights

Susan Wiens, Co-Chair
The Environmental Law Group Ltd
Minneapolis

Hon. Michele Davis
Wright County District Court
Buffalo
Bridget Gernander
Minnesota Judicial Branch
St Paul
Leondra Hanson
Hamline University
St Paul
Marcy Harris
St Louis Park

Gary Hird
Southern Minnesota Regional Legal Services
St. Paul
Charla Hunter
Hunter Martin, PLLC
Bloomington

April King
A. E. King Attorney at Law
Shoreview
Ellen Krug
Minneapolis

Lawrence McDonough
Dorsey & Whitney LLP
Minneapolis
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Jon Olson
Thomson Reuters
Eagan

Elizabeth Reppe
Minnesota State Law Library
St Paul
Galen Robinson
Mid-Minnesota Legal Aid
Minneapolis

Hon. John Rodenberg
Minnesota Court of Appeals
St Paul
Maren Schroeder
Stewartville

Traci Sherman
Pluto Legal PLLC
Tyler
Angela Sipila
Virginia

Michael Unger
Unger Law Office
Minneapolis
Gary Voegele
Faribault

Hon. Thomas Wexler
Edina
MSBA Staff:

Steve Marchese
Nancy Mischel
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Appendix B

Selected Resources
Reports and Studies
ABA Future of the Legal Profession Task Force (and related resources)
http://www.americanbar.org/groups/bar_services/resources/resourcepages/future.html
Supporting Justice III: A Report on the Pro Bono Work of American Lawyers (2013)
http://www.americanbar.org/content/dam/aba/administrative/probono_public_service/ls_pb_Sup
porting_Justice_III_final.authcheckdam.pdf
MSBA Civil Gideon Task Force Report (2011)
http://www.mnbar.org/docs/default-source/default-document-library/access-to-justice-assessingimplementation-of-civil-gideon-in-minnesota.pdf?sfvrsn=0
Minnesota Client Access and Barriers Study (2011)
http://www.mncourts.gov/Documents/0/Public/administration/Final_MNCABS_Study_September_2011.pdf
The Importance of Representation in Eviction Cases and Homelessness Prevention (Boston Bar
Association, 2012)
http://www.bostonbar.org/docs/default-document-library/bba-crtc-final-3-1-12.pdf
British Columbia Designated Paralegal Materials
Designated Paralegal Survey (2016)
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/DesignatedParalega
lSurvey.pdf
Report of the Legal Services Regulatory Framework Task Force, The Law Society of British
Columbia (December 2014)
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/LegalServicesRe
gulatoryFrameworkTF.pdf
Final Report of the Legal Service Providers Task Force, The Law Society of British Columbia
(December 2013)
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/LegalServicesPro
vidersTF_final_2013.pdf
Report of the Specialized Legal Assistants Study Committee (February 1994)
http://www.mncourts.gov/mncourtsgov/media/AdministrativeFileArchive/Spec%20Legal%20As
sistants%20Study%20Cmte%20C2-92-667/1994-03-08-Spec-Legal-Assist-Cmte-Rpt.pdf
21
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Report to Benchers on Delegation and Qualifications of Paralegals (April 2006)
https://www.lawsociety.bc.ca/Website/media/Shared/docs/publications/reports/Paralegaldelegation_06-04.pdf
Washington State LLLT Program Materials
Limited License Legal Technician Program: The History and the Future of the Program
(February 2016)
http://www.mnbar.org/docs/default-source/policy/lllt-program-mn-task-force-february-2016pdf.pdf?sfvrsn=0
In re the Adoption of New APR 28—Limited Practice Rule for Limited License Legal
Technicians, Wash. No. 25700-A-1005, 4 (June 2012)
http://www.wsba.org/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%2
0Board/Legal%20Technician%20Rule.ashx.
Task Force Reports from Other States Reviewing Washington State LLLT Program
California
California Bar Civil Justice Strategies Task Force Report & Recommendations
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000013003.pdf
Colorado
Subcommittee formed by state supreme court
http://www.coloradosupremecourt.us/Newsletters/Spring2015/Colorado%20studying%20new%2
0limited%20legal%20license.htm
Florida

State Bar’s Vision 2016 commission
http://www.floridabar.org/vision2016
Report and recommendation of Vision 2016 Access to Justice Subcommittee –
http://www.floridabar.org/TFB/TFBResources.nsf/Attachments/BBF30D5952EF9F8D85257E89
0068B197/$FILE/Vision%202016%20Access%20to%20Legal%20Services%20Report%20and
%20Rec.pdf?OpenElement
Illinois
Task force appointed
http://www.isba.org/ibj/2015/09/abcslllts
22

886

Oregon
Final report of OSBA Legal Technicians Task Force (January 2015)
http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.pdf
Utah
Report & Recommendations of Supreme Court Task Force to Examine Limited Legal Licensing
(November 2015)
http://www.utcourts.gov/committees/limited_legal/Supreme%20Court%20Task%20Force%20to
%20Examine%20Limited%20Legal%20Licensing.pdf
Administrative/Regulatory State Initiatives
Arizona
Legal Document Preparers (licensed by Arizona Supreme Court)
https://www.azcourts.gov/cld/Legal-Document-Preparers
California
Legal Document Assistants (created by statute – formerly independent paralegals)
http://calda.org/
New York
Court Navigator program established in NYC Housing Court in the Bronx and Brooklyn
http://www.nycourts.gov/COURTS/nyc/housing/rap.shtml
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Appendix C

Handout for Fall 2016 Listening Sessions

The Alternative Legal Models Task Force is co-chaired by Susan Wiens of Minneapolis and Ken
White of Mankato and consists of 22 members, appointed by the MSBA President.

The Task Force’s charge is to examine the advisability of supplementing traditional lawyer
representation to increase access to justice for those who cannot afford a lawyer. The task force
has been reviewing a select number of potential models for increasing access through the use of
non-lawyers, including enhanced use of paralegals and an alternative non-lawyer licensure
model.
Since February of this year, the Task Force has reviewed an extensive amount of information
from other jurisdictions, as well as recent report on the future of the legal profession from the
ABA. The Task Force has identified the pros and cons of various options such as:


Washington State Limited License Legal Technician program (LLLT) (the first of its kind in
the US) which provides a process for non-lawyers to be licensed to provide limited legal
advice in certain narrowly-defined legal areas (currently only family law). LLLTs must
meet specific educational, training and testing requirements and are individually subject
to the jurisdiction and oversight of the Washington state bar.



Enhanced use of paralegals in the practice of law and delivery of legal services, as recently
piloted in British Columbia. This model, in its most basic form, allows a lawyer to employ
a skilled “designated paralegal” in his/her legal practice to provide, to the extent the
lawyer deems proper, legal advice and representation of the client in court. The lawyer
remains responsible for the activities of the designated paralegal in the same way
Minnesota lawyers remain legally and ethically responsible for those that work for them
and their law firms. There is no separate licensure for the paralegal beyond the
supervising attorney.



Regulated non-lawyer provider for limited tasks, as permitted by statute. This would
include registered document preparers, as permitted in Arizona, California and Nevada,
who may assist with the completion of forms without providing legal advice.

The Task Force co-chairs are presenting information about these options to solicit feedback from
the legal profession in listening sessions throughout Minnesota. The Task Force plans a more
detailed report on its work for the December 2016 Assembly meeting with the goal of presenting
any formal recommendations at the April 2017 Assembly meeting

24
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Limited Scope Legal
Practitioner

Designated Paralegal

Regulated Provider

Requirements? Yes - AA degree,
paralegal certificate, 2
years exp.

Depending on
statute

Yes. State court license,
character & fitness,
examination, direct PR
oversight

Suggested – AA
degree, paralegal
certificate, experience
None. Oversight by
attorney.

Registration with
SOS office or state
bar

Practice Areas? Limited areas
w/demonstrated legal
need (e.g., conciliation
court, landlord/tenant,
domestic violence,
family)

Limited. Requires
exception to
unauthorized practice
of law statute (e.g.,
admin hearings,
landlord /tenant,
family law,
debtor/creditor)

Limited by statute
(e.g., document
preparation only)

Yes, up to a maximum
number of paralegals

Yes, depending on
statute

British Columbia
(designated paralegal),
Ontario (licensed
paralegal)

Arizona, California,
Nevada (licensed
document preparer)

Licensure/Oversight?

Court Representation? Yes, limited by areas of
specific service

Supervision by Attorney? Not required

Stand Alone? Yes, may affiliate with
law practice or operate
independently.
Malpractice for stand
alone.

Jurisdictions? Washington State (LLLT)

Yes, by designation of
supervising attorney

No

No

Maybe, depending
on statute
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COMPREHENSIVE PARALEGAL CERTIFICATION COMPARISON
Minnesota Certified Paralegal (MnCP)
Issued by: Minnesota Paralegal Association
Eligibility










Exam

No exam.

CLE

10 credit hours, including 1 ethics credit, every two years

Fees

Application: $50 members / $100 non-members
Renewal: $30 members / $60 non-members

More
Information

https://www.mnparalegals.org/regulation/Minnesota-Certified-Paralegal
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Appendix E




The applicant has obtained an associate's degree or its equivalent in paralegal studies from an ABA approved or institutionally accredited
educational institution and has 4 years of substantive paralegal experience.
The applicant has obtained a baccalaureate degree in paralegal studies from an ABA approved or institutionally accredited educational
institution and has 2 years of substantive paralegal experience.
The applicant has received a baccalaureate degree in any discipline from an accredited educational institution, has obtained a postbaccalaureate certificate in paralegal studies from an ABA approved or institutionally accredited educational institution, and has 2 years of
substantive paralegal experience.
The applicant has received a baccalaureate degree in any discipline from an institutionally accredited educational institution, and has 4 years
of substantive paralegal experience.
The applicant is a PACE Registered Paralegal.
The applicant is a CORE Registered Paralegal or a Certified Paralegal (through the National Association of Legal Assistants) and has 4 years of
substantive paralegal experience.
The applicant has received a high school diploma or its equivalent, has a minimum of 10 years of substantive paralegal experience, and has
completed a minimum of 10 CLE credits in the two years prior to application.
The applicant has graduated from an accredited law school and has not been disbarred or suspended from the practice of law by any
jurisdiction and has a minimum of 2 year of substantive paralegal experience immediately preceding their application.

PACE® Registered Paralegal (RP®)
Issued by: National Federation of Paralegal Associations
Eligibility

Test



A bachelor’s degree in paralegal studies from an institutionally accredited or ABA-approved school and at least 2 years of substantive
paralegal experience; OR



A bachelor's degree in any course of study obtained from an institutionally accredited school and three (3) years of substantive paralegal
experience; OR



An associates degree in paralegal studies obtained from an institutionally accredited school, and/or ABA approved paralegal education
program; and six (6) years substantive paralegal experience; OR



An associate’s degree in any course of study obtained from an institutionally accredited school or ABA-approved program and at least 7 years
of substantive paralegal experience; OR



An associate’s degree in any course of study obtained from an institutionally accredited school or ABA-approved program, successful
completion of the PCCE, and 2 consecutive renewals of the CRP credential; OR



A member of the active duty, retired, former military, or the reserve component of any branch of the US Armed Forces, qualified in a military
operation specialty with the rank of at least an E6 in a paralegal rate as a Staff Sergeant (Army and Marines), Petty Officer First Class (Navy),
Technical Sergeant (Air Force), or higher as a supervisory paralegal within that branch of service and 12 hours of continuing legal education
(“CLE”), including 1 CLE hour of ethics, within 2 years preceding the Application; OR



Four (4) years substantive paralegal experience on or before December 31, 2000.

Paralegal Advanced Competency Exam






Execution of Client Legal Matters: legal technology, databases, e-filing, stock databases, stock certificates, closing checklists, ordering
corporate documents, SEC filings, transaction closings, data rooms, conflict checks, docketing, trust accounting, organization of electronic
files, engagement letters, data preservation, legal holds, minute books, scheduling, UCCs, closing funds transfers, background and criminal
history checks, ABA and NFPA ethical guidelines.
Development of Client Matters: interviewing clients, electronically stored information, disseminate information, case status reports,
execution of documents, corporate consents, capitalization tables, data classification, real property records, exhibit organization, conflict
checks, pleadings preparation, surveys, title searches, lien searches, jurisdiction determination, payoffs, lien releases, obtain court records,
respond to document requests, transfer of files, subpoenas, witness preparation, ADR preparation, expert preparation, client financial
records
Factual Legal Research and Writing: locating witnesses, jury research, authorities, Fed. Rules of Civil Procedure, Fed. Rules of
Evidence, review changes to charter documents, drafting of pleadings, correspondence, discovery, summarization of legal
research, factual summaries, deposition summaries, declarations, judgments, attorneys fees, assignment of judgment,
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CLE

corporate document drafting and management, UCCs, due diligence searches, security agreements, real estate documents,
contract review, Uniform Probate Code, Uniform Trust Code
 Office Administration: ethical rule application, technology, billables, hour tracking, case file management, document management,
docketing and deadlines, workflows, confidentiality, trial technology, conflicts checks, workload prioritization, managing
administrative assistances, vendor relations
 Technology: litigation document management, time management, research, software
 Ethics: conflict checks, ethical walls, confidentiality, attorney-client privilege, work product, document retention, confidentiality
agreements, billing, technology, UPL
 Substantive law: bankruptcy (chapters 7-9, 11, 12, and 13), family law (divorces, annulments, custody agreements, pre and post
nuptial agreements, property division, spousal support/alimony), Contracts (offer, acceptance, consideration, elements, UCC),
corporate (structures, partnerships, LLCs, DBAs, non-profits, tax), probate and estate planning (types and forms of wills and trusts,
probate administration, probate versus non-probate, solvent versus insolvent administration, community property, rights of
survivorship, income, estate tax issues)
12 credit hours, including 1 ethics credit, every two years

Fees

Application: $325 members / $350 non-members
Renewal: $50 members / $75 non-members

More
information

https://www.paralegals.org/i4a/pages/index.cfm?pageid=3298

CORETM Registered Paralegal (CRP®)
Issued by: National Federation of Paralegal Associations
Eligibility









A bachelor’s degree in any subject, a paralegal certificate, no experience or continuing legal education (CLE); OR
A bachelor’s degree in paralegal studies, no experience or CLE; OR
A bachelor’s degree in any subject, no paralegal certificate, 6 months of experience and 1 hour of ethics taken in the year preceding the
exam application date; OR
An associate’s degree in paralegal studies, no experience or CLE; OR
An associate’s degree in any subject, a paralegal certificate, no experience or CLE; OR
An associate’s degree in any subject, no paralegal certificate, 1 year of experience and 6 hours of CLE, including 1 hour of ethics taken in the
year preceding the exam application date; OR
Active duty, retired or former military personnel qualified in a military operation specialty as a paralegal and 1.0 hour of Ethics CLE within
the year preceding the exam application; OR
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Test

Candidates who are within two months of graduating and registered for the PCC Exam by a Director of a paralegal studies program
participating in the PCCE Assurance of Learning (AoL) Program at the Partner level; OR
A paralegal certificate from a program that meets or exceeds the requirements set forth in NFPA’s Short Term Paralegal Program Position
Statement , 1 year of experience and 6 hours of CLE, including 1 hour of ethics taken in the year preceding the exam application date; OR
A high school diploma or GED, 5 years of experience and 12 hours of CLE, including 1 hour of ethics taken in the 2 years preceding the exam
application date.

Paralegal CORE Competency Exam




Paralegal Profession (52%)
o Ethics and Professional Practice: Advertising and solicitation, confidentiality, conflicts of interest, communication of paralegal role to
clients and other legal professionals, fees and client funds, fiduciary responsibility, NFPA code of ethics, privilege, rules of
professional conduct, unauthorized practice of law
o US Legal System: Terminology related to legal and court systems, administrative law, branches of government, case law, codes,
constitutional law, court personnel, court rules, court systems, criminal versus civil law
o Legal research: primary sources (mandatory and persuasive), secondary sources, case law, statutory law, computer-assisted legal
research (Lexis, Westlaw, free), US and State reporters, state codified laws and rules, digests, legislative records, administrative
publications, law review and legal research
o Legal writing and critical analysis: written communication basics (grammar, punctuation, spelling, formatting, citations), critical
analysis basics (audience, issues, rules, legal authorities, IRAC, application to fact patterns), legal writing products (types of
pleadings, persuasive writing, discovery, memoranda, case briefing, settlements, forms, client communication, appellate briefing)
o Communication: effective communication techniques, electronic communications, interviewing and evaluating responses, written
correspondence
o Law office management and legal technology: case management systems, conflict checks, database management, docketing,
calendar control, e-discovery, litigation support, fee arrangements, timekeeping and billing
o Civil Litigation: terminology, filing, parties, discovery, document production and control, process service, third party actions,
entering and enforcing judgments, appellate process and procedure, trial practice, Federal Rules of Civil Procedure, Federal Rules of
Evidence
Substantive Areas of Law (48%)
o Business organizations; terminology, types of entities, formation and dissolution, registering a foreign entity, governance
o Contracts: terminology, elements, defenses, discharge of obligations, remedies, UCC
o Criminal: terminology, classifications, defenses, constitutional rights, elements, evidence, procedure, sources of law, appeals, trial
practice
o Estates, wills, and trusts: terminology, guardianship, incapacity, intestate succession, living wills/healthcare proxies/POAs, probate,
trusts, wills
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o
o
o

Family: terminology, adoption, spousal support, custody and visitation, child support, asset division, dissolution, prenuptial and
postnuptial agreements, paternity, ADR
Real estate: terminology, closing, deeds, easements and convenants, mortgages, promissory notes, foreclosure, landlord-tenant,
liens, ownership types, regulations, zoning, rental and leases, surveys, title searches, types of transfers
Torts: terminology, negligence, types of torts, defenses, effects of insurance, remedies, damages, injunctions

Character &
Fitness
Requirements

Applicants may be disqualified for:

CLE

8 credit hours, including 1 ethics credit, every two years

Fees

Application: $215 members / $250 non-members

1. Conviction of a felony or comparable crime as defined by an individual state that does not have a felony designation; or
2. Currently under suspension, termination, or revocation of a certificate, registration, or license to practice by a professional organization,
court, disciplinary board or agency in any jurisdiction.

Renewal: $35 members / $50 non-members
More
information

https://www.paralegals.org/i4a/pages/index.cfm?pageid=3297

Certified Paralegal (CP®)
Issued by: National Association of Legal Assistants
Eligibility



Graduation from or completion of a paralegal program, or currently in the last semester or quarter of the program, that meets one of the
criteria listed in sections (a) through (e) below.
(a) approved by the American Bar Association; or
(b) an associate degree program; or
(c) a post-baccalaureate certificate program in paralegal studies; or
(In addition to the official school transcript, candidate must submit an original course catalog or an original letter from the school registrar or
program director attesting that the program is a post-baccalaureate certificate program requiring a bachelor's degree as a prerequisite.)
(d) a bachelor's degree program in paralegal studies; or
(e) a paralegal program which consists of a minimum of 60 semester hours (or equivalent quarter hours) of which at least 15 semester hours
(or equivalent quarter hours) are substantive legal courses.
(Candidates applying under Category 1(e) may combine college hours from more than one institution. The candidate must have graduated
from a paralegal program consisting of a minimum of 15 semester hours (or 225 clock hours or 22.5 quarter hours.) Evidence of the
minimum hours required under Category 1(e) must be provided with the application form.)
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Exam





A bachelor's degree in any field plus one year of experience as a paralegal or successful completion of at least 15 semester hours (or
equivalent quarter hours) of substantive paralegal courses.
(Those applying under the provision allowing for additional course work in lieu of the one-year work experience must submit an official
school transcript showing completed course work.)
A high school diploma or equivalent plus seven (7) years’ experience as a legal assistant/paralegal plus a minimum of twenty (20) hours of
continuing legal education completed within a two-year period prior to application for the examination.
(Evidence of continuing legal education credit is documented by the attorney/employer attestation that must be signed as part of the
application form or by submitting certificate of completions of CLE taken.)
Knowledge Exam
o United States Legal System: sources of law, judicial system, remedies, administrative law
o Civil litigation: jurisdiction, Federal Rules of Civil Procedure
o Contracts: formation, rights, and duties; enforcement and defenses
o Corporate/Commercia: business organizations, rights and responsibilities, transactions
o Criminal law and procedure
o Estate planning and probate: estates and trusts, wills
o Real estate and property: property rights and ownership, transactions
o Torts: intentional torts, negligence, strict liability
o Professional and Ethical Responsibility: ABA Model Rules of Prof. Conduct, unauthorized practice of law
Skills Exam
o Writing: grammar, spelling, and punctuation; clarity of expression
o Critical thinking: reading and comprehension, analysis of information, decision making

Character
and fitness

May not be incarcerated or on probation, parole, or other court imposed supervision for a felony offense

CLE

50 CLE hours, including 5 ethics, every five years

Fees

Application: $250 members / $275 non-members
Renewal: unknown

More
Information

https://www.nala.org/certification/certified-paralegal-cp-program
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Advanced Certified Paralegal (ACP®)
Issued by: National Association of Legal Assistants
Eligibility

To hold the credential, the paralegal must first hold the CP® credential

Specific
Training

20 hour (average) course for ACP certification; may take course without CP® credential. Applicable courses:





Family Law - Adoption and Assisted Reproduction
o Fee: $250 members / $300 non-members
Family Law – Child Custody, Support and Visitation
o Fee: $250 members / $300 non-members
Family Law - Dissolution Case Management
o Fee: $250 members / $300 non-members
Family Law - Division of Property and Spousal Support
o Fee: $250 members / $300 non-members

If all four courses are completed, ACP in Family Law (generally) is award to Certified Paralegals
Character
and fitness

N/A

CLE

Maintain CP® credential

Fees

Above

More
Information

https://www.nala.org/certification/certified-paralegals/advanced-paralegal-certification

Accredited Legal Professionals (ALP®)
Issued by: National Association of Legal Secretaries
Eligibility





Completion of an accredited business/legal course,
Completion of a NALS Legal Training Course, or
One year of general office experience.

Exam




Communication
Technology, office procedures, and billing
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Ethics and judgment, legal history, the courts, and legal authority

Character
and fitness

Revocation for: felony conviction, determination by appropriate authority of UPL, falsification of information on application form, violation of
NALS Code of Ethics and Professional Responsibility. Individuals currently serving a prison term are ineligible to sit for the exam.

CLE

50 hours in 5 years

Fees



Full-Time Student – $75



NALS member – $100



Nonmember –$125



Military – $75

Proctoring Fee- $45.00 (to provider)
$50 renewal
More
Information

https://www.nals.org/page/2019ALPPG

Certified Legal Professionals (CLP®)
Issued by: National Association of Legal Secretaries
Eligibility



Three years of experience in the legal field

Exam






Communication
The Law Firm: Office Procedures and Knowledge
Legal Ethics and Authority
Legal Procedure and Document Preparation

Character
and fitness

Revocation for: felony conviction, determination by appropriate authority of UPL, falsification of information on application form, violation of
NALS Code of Ethics and Professional Responsibility. Individuals currently serving a prison term are ineligible to sit for the exam.

CLE

75 “points” every five years; earned through post-secondary education, CLE, authoring articles, = online education, earning other certifications,
etc.

Fees



NALS member –$175
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More
Information



Nonmember –$225



Military—$175



*Proctoring Fee- $45.00 Paid directly to service provider

https://www.nals.org/page/2019CLPPG

Professional Paralegal (PP®)
Issued by: National Association of Legal Secretaries
Eligibility







Exam






Have a minimum of five years of experience performing paralegal/legal assistant duties.
Hold a bachelor’s degree in paralegal studies.
Have graduated from an ABA-approved Paralegal Program.
Have graduated from another accredited paralegal program which consists of a minimum of 60 semester hours and/or 900 clock hours, of
which a minimum of 15 semester hours and/or 225 clock hours were in substantive law.
Hold a bachelor’s degree in an unrelated field and have a minimum of one year of experience performing paralegal/legal assistant duties.
Advanced Communication: advanced grammar, diction, spelling, punctuation, number usage, capitalization, syntax, memos, letters,
interoffice and intraoffice communications, proofreading, legal writing, and legal terminology
Advanced Legal Procedures and Technology: legal research, citations, computer information systems, electronic discovery, legal authority,
civil procedure, interviewing, investigations
Advanced Legal Ethics: contact with clients, the public, coworkers and subordinates; other ethical considerations; decision-making and
analytical ability; recognition of priorities
Advanced substantive law: all areas of law

Character
and fitness

Revocation for: felony conviction, determination by appropriate authority of UPL, falsification of information on application form, violation of
NALS Code of Ethics and Professional Responsibility. Individuals currently serving a prison term are ineligible to sit for the exam.

CLE

75 “points” every five years; earned through post-secondary education, CLE, authoring articles, = online education, earning other certifications,
etc.

Fees





NALS member –$225
Nonmember –$275
Military—$225
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More
Information

Individuals with a current, valid PLS/CLP- $175.00

*Proctoring Fee- $45.00 Paid directly to service provider
https://www.nals.org/page/2019PPPG

American Alliance Certified Paralegal (AACP)
Issued by: American Alliance of Paralegals
Eligibility



Exam

No exam

Character
and fitness

Any AACP who violates any provision of the Code of Ethics, or who is currently incarcerated, or been convicted of a felony involving crimes of
moral turpitude or engages in the unauthorized practice of law will have his/her American Alliance certification revoked.

CLE

18 CLE hours, including 3 ethics, every three years

Fees




More
Information

https://aapipara.org/https___aapipara.starchapter.com_images_downloads_AACP_Certification_aacp_certification_program_08_2_2018_rev.
pdf

Five years of experience; and
o (a) A Bachelor or advanced Degree in any discipline from an accredited institution; or
o (b) An Associate Degree in paralegal studies from an ABA approved paralegal program or a program which is a voting institutional
member of the American Association for Paralegal Education; or
o (c) A Certificate from an ABA approved paralegal program or a program which is a voting institutional member of the American
Association for Paralegal Education.

Application: $75
Renewal: $40
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Appendix F

Practicing Law and the Unauthorized
Practice of Law

Susan M. Humiston
Director, Office of Lawyers Professional Responsibility
Susan.Humiston@courts.state.mn.us
651-297-2963
900

Authority
 Ethics

rules do not define the practice of law.

 Provide

that “a lawyer” shall not practice
law in a jurisdiction in violation of the
regulation of the profession in that
jurisdiction. Rule 5.5(a), Minnesota Rules of
Professional Conduct.

 Two

additional resources—Supreme Court
case law and Minn. Stat. § 481.02
2
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Authority



Case law—no comprehensive definition.
In discussing UPL, the Court stated:


“The line drawn between the work of a law clerk and an
attorney is a fine one. The composition and preparation of
legal documents by one not authorized to practice law for
approval and signature by an attorney does not ordinarily
constitute the practice of law. As long as the legal assistant’s
work is of a preparatory nature only, such as legal research
and investigation, such that the work merges with the work
of a supervising attorney, it is not considered the practice of
law. Where, however, the non-lawyer acts in a representative
capacity in protecting, enforcing, or defending the legal rights
of another, and advises and consults that person in
connection with those rights, the non-lawyer steps over that
line.” In re Jorissen, 391 N.W.2d 822 (Minn. 1986) (interpreting
the predecessor rule to Rule 5.5) (internal citations omitted). 3
902

Authority


Case law—no comprehensive definition.



Examples from case law of UPL:


Meeting with client, reviewing documents and accepting
retainer– In re Day, 710 N.W.2d 789 (Minn. 2006).



Negotiating settlement on behalf of a party— In re Ray, 452
N.W.2d 689 (Minn. 1990)



Appearing in court or contacting opposing counsel in a
representational capacity – In re Jorissen

4

903

Authority
Statute—Minn. Stat. § 481.02—Unauthorized Practice of Law


Misdemeanor



Authority to prosecute with county attorneys or AG’s
Office—Not Office of Lawyers Professional Responsibility



Long statute but basically says—It is unlawful for a person
who is not a member of the bar of Minnesota as a lawyer
 “to

appear as an attorney or counselor at law in any action or
proceeding in any court in this state to maintain, conduct, or
defend the same”

 “to

hold out as competent or qualified to give legal advice or
counsel”

 “to

prepare legal documents”

 “for a

fee or any legal consideration, to give legal advice or
counsel”

5
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Authority
Statute—Minn. Stat. § 481.02—Unauthorized Practice of Law


“to prepare a will” or similar instrument of trust



For a fee, prepare any legal document, with some exceptions
noted.

6
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Authority
Rule 5.8, MRPC, Employment of Disbarred, Suspended, or
Involuntarily Inactive Lawyers.
Cannot:
(1) render legal consultation or advice to the client;
(2) appear on behalf of the client in any hearing or proceeding or
before any [legal proceeding] unless the rules of the tribunal permit
nonlawyers to appear and the client has been informed of the
disbarment, suspension or disability inactive status;
(3) appear as a representative of the client at a deposition or other
discovery matter;
(4) negotiate or transact any matter for or on behalf of the client
with third parties;
(5) receive, disburse, or otherwise handle the client’s funds; or
(6) engage in activities that constitute the practice of law.

7
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Authority
Conversely, Can
(1) preform legal work of a preparatory nature for the
lawyer’s review;
(2) communicate directly with a client regarding such
matters as scheduling, billing, updates, information gathering,
and confirmation of receipt or sending of correspondence or
messages;

(3) accompany a lawyer to a deposition or other discovery
matter for the limited purpose of providing clerical assistance.

8
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Supervision
Ethics rules impose supervision responsibilities
over non-lawyers:
Rule 5.3, MRPC
(a) shall make reasonable efforts to ensure that
that the firm has in effect measures giving
reasonable assurance that the nonlawyer’s
conduct is compatible with the professional
obligations of the lawyer;

9
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Supervision
Rule 5.3, MRPC
(c) responsible for conduct of a nonlawyer for
violation of the Rules of Professional Conduct:
(1) the lawyer orders or, with the knowledge of
the specific conduct, ratifies the conduct involved;
or
(2) the lawyer with managerial authority
knows of the conduct at time when consequences
can be avoided or mitigated and fails to take
reasonable remedial action.
**Not personally responsible for actions unless ratify, order or
do not stop when can**
10
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Supervision
Compare: Student Practice Rules, Rule 1.04
Supervising Attorney:
(1) be a member of the bar of this court;
(2) assume personal professional responsibility for and
supervision of the student’s work;
(3) assist the student to the extent necessary;
(4) sign all pleadings;
(5) appear with the student in all trials;
(6) appear with the student at all other proceedings unless
the attorney deems his or her personal appearance unnecessary
to assure proper supervision. This authorization shall be made
in writing and shall be available to the judge or other official
conducting the proceeding upon request.
**No authority to enforce**

11
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Supervision
Potential issues to address:


Actions considering are defined as a misdemeanor under
state law (appearing in court; negotiating settlements;
completing legal documents without lawyer signature)



(But this is also true for some of student practice activities and
permissible multijurisdictional practice in Minnesota by nonMN lawyers)



No disciplinary authority over nonlawyers under ethics rules



Limited supervisory hook



How to limit to only authorized individuals (already broad
misunderstandings)
12

911

Closing


Questions?



Thank You!

13
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Appendix G

Crow Wing County Eviction Court Project Proposal, 4.3.19
Purpose.
One of Legal Aid’s primary goals is to ensure decent, safe, and stable housing. Evictions are
therefore a priority legal issue, because they can lead to housing instability, homelessness, and
barriers to finding future housing. Despite our current efforts to aid tenants in evictions, there are
still tenants who do not contact our office and cannot afford private counsel. These litigants
therefore represent themselves. This is bad for tenants, but also for landlords, courts, and the
community.
Lawyers provide better outcomes for the tenants. But lawyers also help lighten the burden on the
legal system. Lawyers mean cases are more likely to settle. If a case does not settle, litigation is
likely to be more efficient. Judges have a more complete understanding of the relevant law and
facts. Tenants have a better understanding of their responsibilities. Tenants who must move are
more likely to move out on time, and they are more likely to find other housing. Higher
likelihood of settlement, efficiency, and tenant understanding benefits tenants, landlords, and the
court system.
There is also a ripple effect into the community at large. Housing stability means fewer familial
disputes caused by the stress of eviction, lightening the load on social service providers and law
enforcement. Employers have employees who can come to work because they have a housing
plan. Schools have fewer absence and behavior problems because of housing crises.
The model we propose has been effective in other jurisdictions. While Crow Wing County is
smaller than the Minneapolis program, many of the tools they use there are applicable here.
Methods.
Our method to reach this goal is by improving access to legal services by being present at the
courthouse when eviction hearings occur. We aim to provide legal information to all people, and
we can represent and advise any tenant who qualifies for our services.
Legal Aid will provide staff at the courthouse for the 1:30pm eviction calendar on Wednesdays.
Legal Aid will provide all technology and materials necessary to perform the task. We envision
having a private conference room with a clinic sign posted, staffed by Legal Aid, near the
courtroom. Generally we will have a paralegal staffing the room, and at least one lawyer present
to advise and represent tenants. Tenants who are not already clients would privately complete an
intake in the conference room to ensure that they qualify financially for our services. We

1
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anticipate that most tenants will qualify, but if they do not, we will educate them about the
process and provide them with pro se materials and resources.
We will have written materials available at the main table for all people, regardless of whether
they are a tenant or a landlord.
For tenants who do qualify, where possible, we will represent them in the court process.
Representation will include approaching landlords to attempt to seek a negotiated resolution,
appearing in court with tenants, and, where necessary, trying eviction cases to a judgment. Legal
Aid will have at the courthouse the technology necessary to contemporaneously efile any
pleadings relating to representation. We anticipate this will be at least one laptop, a wireless
device for internet access, and a scanning device. These latter two devices could be a cellular
telephone.
Legal Aid will still continue to use our normal intake process for evictions (people can call or
come to our office), which is still preferable because this helps us address problems before they
get to court. Therefore, any publicity should encourage people to contact Legal Aid as soon as
they know they have a legal problem.
Legal Aid will track relevant data.
How Court Administration can help.
1. Allow Legal Aid staff to bring wireless devices to aid in the administration of the
program (e.g., allowing non-lawyer staff to bring a mobile phone into the courthouse).
2. Provide one designated conference room near the eviction courtroom for Legal Aid staff
to meet privately with clients.
3. Allow Legal Aid to post a temporary sign regarding the program indicating the
conference room we will be in.
4. Court staff at the main office and in the eviction courtroom (including the court staff
person responsible for rounding up parties before hearings) will encourage unrepresented
tenants to contact Legal Aid for assistance.
a. On days Legal Aid is at the courthouse, court staff will direct tenants to the Legal
Aid table outside the courtroom.
b. On days Legal Aid is not at the courthouse, court staff will encourage tenants to
call or go to Legal Aid right away.
5. Track data, especially for any cases in which Legal Aid is not involved.

2
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Future.
If the project goes well, we could consider expanding the program:
● We anticipate that a natural outgrowth of the project will be to improve relationships with
local landlords so that we can seek proactive solutions to avoid litigation entirely.
● Invite other housing-related providers that might assist in resolving cases. For example,
we could invite agencies like Lutheran Social Services, Bridges of Hope, and Crow Wing
County financial services. This program could be a one-stop service “hub” for people in a
crisis at the place they have to be anyway--the courthouse. This would also allow service
agencies to quickly and effectively work together. More services to tenants will lead to
housing stability, and is anticipated to lead to more settlements and reduce the burden on
the court system.
● Expand the program to include other landlord-tenant issues heard at the same time as
evictions, such as rent escrow actions.
● Expand the program to include Orders For Protection since they tend to be heard on
Wednesday afternoons.
Resources.
● Minnesota Bench and Bar article about the Minneapolis project:
https://www.mnbar.org/resources/publications/bench-bar/articles/2019/02/05/in-evictionproceedings-lawyers---better-outcomes
● Star Tribune article about the Minneapolis project:
● https://www.insightnews.com/news/minneapolis-mayor-jacob-frey-legal-advocateslaunch-housing-initiative/article_bdf60b7c-f3fe-11e8-8645-43902968a41b.html
● Pew charitable trust article about tenant representation in evictions:
https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2017/10/27/how-freelegal-help-can-prevent-evictions
● Washington Post article about tenant representation in evictions:
://www.washingtonpost.com/opinions/we-have-a-right-to-counsel-in-criminal-cases-whynot-in-evictions/2018/11/06/bbdb8600-d879-11e8-83a2d1c3da28d6b6_story.html?noredirect=on&utm_term=.fb451de3a7c6

3
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CROW WING COUNTY
EVICTION CLINIC
Legal Aid Service of Northeastern Minnesota (LASNEM) began the Crow Wing County Eviction Clinic project
on April 10, 2019. The project has been ongoing for eight weeks currently, as of June 2, 2019.
The Crow Wing County District Court schedules eviction matters on Wednesday afternoons. There has been
a total of 37 hearings scheduled in eight weeks, or an average of 4.625 per week.
30 of the cases have been the first admit/deny hearings or eviction trials and 7 have been motion hearings.
Legal Aid Service of Northeastern Minnesota has provided representation at 19 hearings to 14 defendants;
2 defendants received counsel and advice; 3 defendants were not eligible for servicesi; 4 defendants
declinedii; 9 defendants did not make an appearance and the cases proceeded by default.

LEVEL OF SERVICE PROVIDED BY LASNEM
Representation

Counsel & Advice

Declined

Default/no show

Not Eligible/Information

24%

51%
11%

8%
6%

i

Applicants who are not eligible receive information
Reasons for declining services included: settlement already agreed upon before court with landlord and/or private attorney already
retained by defendant.
ii
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LASNEM has provided services to 16 clients through the Crow Wing County Eviction Clinic. Of the 16 clients
served, only 3 had completed an application for services or contacted LASNEM prior to the court date and
applying directly at the Eviction Clinic. 77% of clients applied for services at Court.

APPLIED AT THE THE EVICTION CLINIC

APPLIED BEFORE THE EVICTION CLINIC

13

3

*LASNEM has had one person apply for services through the Eviction clinic for a non-eviction housing matter.

LASNEM has provided representation to 14 clients at 19 hearings in the 8 weeks of the Crow Wing County
Eviction Clinic.
7 of the 14 cases have been resolved. 7 cases remain open and are ongoing. 5 of the unresolved 7cases began
one week ago.
4 of the 7 resolved eviction cases have been expunged and removed from Court records.

Expugement

43%
57%

Yes
No

LASNEM Crow Wing County Eviction Clinic

June 2, 2019
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Justice for All Grant
Judge Sarah Hennesy and Bridget Gernander
January 18, 2018
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Resolution 5 of the Conference of Chief Justices
envisions state systems in which everyone has
access to:
effective assistance for their

Background

essential civil legal needs through a
comprehensive approach that provides a
continuum of meaningful and appropriate
services.

919

2

 Minnesota was one of 7 states to receive Justice for All
grants from the National Center for State Courts
(NCSC) out of 25 that applied

Background

 First year of the grant was to assess current systems
and look for areas to improve access to justice in civil
cases regardless of income; more information
available at www.ncsc.org/jfap

 Required the courts, civil legal aid and the private bar
to work together and get input from non-traditional
stakeholders

920

3

 Strategic planning work looked at areas of strength in
our current civil justice system and areas where there
could be the biggest impact for making changes

Background

 After initial assessment, steering committee focused
on:
- Triage / Channeling Portal
- Governance
- Simplification
- Unbundled / Limited Scope Services
- Community Integration / Prevention

921

4

1. Simplify family law court processes
2. Increase the number of attorneys providing
unbundled representation

Strategic
Goals

3. Create a “no wrong door” system
4. Integrate legal information, resources and
referrals into community settings
5. Increase communication across existing
governance structures

922

5

 Convene a Triage Portal Advisory Committee
 Develop an Unbundled Services Roster through the
MSBA

Recommend
ed Initiatives

 Fund Remote Mediation through Community Dispute
Resolution Programs
 Create SRL Judge Team
 Recommend simplified family law processes

 Create a Rural Housing Protection Toolkit
 Increase civil legal aid community outreach work in
targeted areas in Greater Minnesota

923

6

Out of the seven initiatives recommended, the courts are
most impacted by the following:

Recommend
ed Initiatives
– More Detail
on Court
Impact

 SRL Judge Team
 Modeled on the Domestic Violence judge training
team
 Would need to receive funding from implementation
grant
 Family Law Simplification
 Looking at coordination with Early Case
Management work underway
 Modeled on successful project in Alaska that includes
remote services and remote trials conducted by SRL
specializing judge
 Would need rule changes for simplified dissolution
trial where judge conducts questioning if both parties
agree

924

7

Next Steps

 Implementation Grant Application due
January 31st
 Limited to two pilot projects
 Initiatives not included in implementation
grant may be appropriate for FY20-21
Strategic Plan discussions
 Should know what is funded by the end of
February

925
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Strategic Action Plan
MINNESOTA JUSTICE FOR ALL PROJECT

December 2017
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Executive Summary
Minnesota was one of seven states to receive a grant from the Public Welfare Foundation, administered
by the National Center for State Courts (NCSC), to assess relevant available resources and to design a
strategic action plan for achieving the Justice for All (JFA) vision of a system where everyone has access
to effective assistance for their essential civil legal needs through a comprehensive approach that
provides a continuum of meaningful and appropriate services. 1 This project required close coordination
among the Minnesota Judicial Branch, civil legal aid and the private bar as the project leads, as well as
input and review from over sixty stakeholder groups from across the state. 2
The Justice for All Steering Committee led the assessment effort. Committee members examined the
sixteen components detailed in the NCSC Guidance Materials for the project and the results of that
assessment are detailed in this report. Working with community partners, the Steering Committee held
outreach events and conducted focus groups to bring new perspectives to this work.
Based on the assessment and the input from community partners, there were five areas that the
Steering Committee identified as high priorities for improving the Minnesota access to justice system.
The five strategic goals identified in the plan are:
1. Simplify family law court processes to both (1) maximize efficiency and resources within the
Minnesota Judicial Branch and (2) improve litigant usability, trust and confidence in the civil
justice system.
2. Increase the number of attorneys providing discrete task (also referred to as “limited scope” or
“unbundled”) representation to low- and middle-income people with civil legal needs through a
robust and effective referral system.
3. Create a “no wrong door” system through which people with civil legal needs access legal
information, self-help resources, and legal providers, through a user-centric approach that
places the burden on the system to provide the best referral at the outset.
4. Integrate legal information, resources and referrals into community settings through co-located
services, community collaboration and prevention efforts that build trust and decrease the
number of civil court cases, with a specific focus on the prevention of housing evictions across
Minnesota.
5. Increase communication across existing governance structures to implement the Justice for All
projects and create a new governance committee specific to the triage portal work.
The strategic goals outlined above led to the following key initiatives to be implemented in 2018:
• Convene a Triage Portal Advisory Committee governance structure to coordinate the work
already being done to redesign the civil legal aid online intake system with additional court selfhelp, ADR and private bar resources and ensure there are sufficient resources for the long-term
success of this project.
• Create a Self-Represented Litigant (SRL) Judge Team to train judges and be a resource for the
Minnesota Judicial Branch on best practices for working work with self-represented litigants
Conf. of Chief Justices & Conf. of St. Ct. Administrators, Resolution 5: Reaffirming the Commitment to Meaningful
Access to Justice for All (2015), available at
www.ncsc.org/~/media/microsites/files/access/5%20meaningful%20access%20to%20justice%20for%20all_final.as
hx.
2
See infra page 6.
1
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Recommend simplified family law processes in conjunction with Early Case Management work
underway in State Court Administration and develop a pilot project.
Develop an Unbundled Services Roster and integrate this within both the triage portal and the
phone intake and referral networks statewide.
Create a Rural Housing Prevention Toolkit to support community partnership work in rural
Minnesota.
Fund Community Dispute Resolution Programs to provide remote mediation services to expand
statewide reach and better connect with community partners in underserved areas.
Fund a part-time position focused on general community outreach work in targeted areas in
Greater Minnesota.
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Introduction

Project Overview & Goals
Minnesota applied for a Justice for All grant to develop a shared future vision across the civil justice
system of access to effective assistance for essential civil legal needs through a comprehensive approach
that provides a continuum of meaningful and appropriate services. The Justice for All Grant was
established in response to Resolution 5. Unanimously passed in 2015 by the Conference of Chief Justices
(CCJ) and Conference of State Court Administrators (COSCA), Resolution 5 3 supports an aspirational goal
of 100 % meaningful access to justice for all in the civil court system. Building on our strong stakeholder
network in the civil justice arena, our Justice for All project leverages existing investments and integrates
systems to provide coordinated civil legal services across the state.
Minnesota has a strong foundation on which to build our Justice for All work. The Minnesota Judicial
Branch (MJB) has a stated access to justice goal, which it defines as working toward “[a] justice system
that is open, affordable, understandable, and provides appropriate levels of service to all users.” 4 The
Minnesota Legal Services Coalition (MLSC), the regional legal aid programs which together serve all 87
counties in Minnesota, work closely to enhance coordination and to prevent duplication of effort among
legal services programs. 5 Minnesota also has strong volunteer attorney programs and issue- and
population-specific legal services providers. The Minnesota State Bar Association (MSBA) has operated
the Legal Assistance to the Disadvantaged (LAD) committee since 1981, which works to secure more
stable funding sources for civil legal aid and develop policy proposals promoting access to justice. 6
While these foundational strengths provided an excellent starting point for our work, Minnesota’s
robust and decentralized services culture creates challenges. Multiple entry points for seeking legal
assistance in a large state make it difficult for providers across the system to know all of what is being
offered and how their service or program fits. The complexity of programs and services also makes it
difficult for people to know how to access the system to reach the appropriate services for their needs.
In designing the process for our planning, we saw a need to increase shared understanding among our
many program stakeholders of the entire web of services across the system. In addition to identifying
the gaps in services, we wanted our process to identify, expand or bring to scale some of the promising
practices showing good results in various parts of the state. In addition, we wanted to move towards a
more integrated system that would help people navigate this very complex system to find the services
they need.
The vision held at the forefront of our strategic planning effort was to work towards a system where
everyone has access to effective and equitable assistance for their essential civil legal needs through a
comprehensive approach that provides a continuum of meaningful and appropriate services.
See supra note 1.
The full Minnesota Judicial Branch strategic plan for Fiscal Year 2018-2019 can be accessed here:
www.mncourts.gov/mncourtsgov/media/scao_library/MJB-Strategic-Plan.pdf.
5
See www.mnlegalservices.org for more details about the Minnesota Legal Services Coalition and its statewide
support project, Legal Services State Support.
6
Learn more about the LAD committee at www.mnbar.org/members/committees-sections/msbacommittees/legal-assistance-to-the-disadvantaged.
3
4
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Project Approach & Process
Project Team
Our project structure was divided into three tiers of participation: a planning team, a steering
committee, and stakeholders.
The planning team included:
• Judge Sarah Hennesy, Assistant Chief Judge, Seventh District
• Bridget Gernander, Grant Manager for the Minnesota Judicial Branch Legal Services and
Minnesota’s IOLTA Program Director
• Lisa Cohen and Mary Kaczorek of the Minnesota Legal Services Coalition
• Ginny Belden-Charles, consultant, and her partners, Bob-e Simpson Epps and Corrie Lapinsky.
The planning team was responsible for designing the planning process, designing and facilitating project
meetings, gathering research data, project management and communications and drafting all project
documents, including the final recommendations and written plan.
In developing our project leadership, we recognized that Minnesota’s rich network of services and
systems necessitated a wide range of stakeholders to be actively engaged to this effort. The Justice for
All steering committee consisted of representatives from the following entities:
•
•
•
•
•
•

Minnesota District Court
Legal Services Advisory Committee
Statewide Self Help Center
Volunteer Lawyers Network
Legal Services of Northwest Minnesota
Greater Twin Cities United Way

•
•
•
•
•
•

Minnesota Appellate Courts
State Law Library
Minnesota State Bar Association
Mid-Minnesota Legal Aid
Client Representative
Legal Services State Support

The role of the Steering Committee was to conduct the assessment, identify and agree on the priorities,
strategic goals and initiatives, and to approve the final plan.
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In addition to the Planning Team and Steering Committee, participation was sought from a wide range
of stakeholders outside the legal services network to provide input in the assessment and prioritization
phases. Some of these stakeholders participated in steering committee meetings, others came to a
larger stakeholder meeting to set priorities, others were invited to review process step outcomes and
provide input on these, others were interviewed during various steps. These stakeholders included
representatives from the following:
Civil Legal Aid
• Minnesota Justice Foundation
• Standpoint
• Legal Assistance of Dakota County
• Central Minnesota Legal Services
• Legal Aid Service of Northeastern
Minnesota
• Legal Assistance of Olmsted County
• Loan Repayment Assistance Program of
Minnesota
• Legal Aid Self-Help Forms Staff
• Call for Justice
• Intake staff from multiple programs
Alternative Dispute Resolution
• Bureau of Mediation Services | Office of
Collaboration & Dispute Resolution
• Conflict Resolution Center
• Dispute Resolution Center & Community
Mediation Minnesota
Private Bar
• Hennepin County Bar Association
• Faegre Baker Daniels
• Thrivent Financial
• Collaborative Community Law Initiative
• St. Paul Port Authority & MSBA Council
• Dorsey & Whitney
• Cooper Law
• Mundahl Law, PLLC
• Avivo
• Legalnudge

Government
• Hennepin County Law Library
• Minnesota Attorney General’s Office
• MJB Forms Manager
Social Services & Community Voices
• Greater Twin Cities United Way 2-1-1
• Northside Residents Redevelopment
Council
• Community leaders
• Community residents
• Aurora St. Anthony Neighborhood
• The Bridge for Youth
• Domestic Abuse Project
• Program for Aid to Victims of Sexual
Assault
• Native American elder
• InquilinXs UnidXs Por Justicia
• Northpoint Social Services
• Safe Avenues
• Avivo (Formerly Resource Inc.)
• Morningstar Baptist Church
• Camphor Memorial United Methodist
• Model Cities
• Aurora St. Anthony
• NAMI Minnesota
• Ramsey County Sheriff
• Ujaama Place
• Hope United

In addition to working with the above groups and individuals, we presented to and received input from
the following groups:
• Over 250 statewide legal services staff at the Minnesota Legal Services Statewide Conference
(October 2017)
• Community Dispute Resolution Advisory Council, which is a group of alternative dispute
resolution experts from non-profit, government, law school and community settings, to discuss
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ways that these grassroots programs could be more integrated into the Justice for All projects,
especially as they are expanding to provide statewide remote services (November 2017)
State Court Administration Staff, to tell them about the JFA project and get input on priority
areas (most interested in simplification and triage), and to get support for eventual
implementation (June 2017)
Minnesota Supreme Court, to provide an overview of the JFA project so far and ensure their
support for the emerging priorities (June 2017)
Minnesota Judicial Branch Committee for Equality and Justice, to tell them about the project
and get input; most interested in unbundling and triage (July 2017)
Minnesota State Bar Association Assembly, to give an overview of the project and get input and
support for innovations in unbundled representation (September 2017)
Minnesota Legal Services Coalition Partners Meetings, to provide updates on the project to civil
legal aid stakeholders and receive input (July 2017 and September 2017)
Minnesota Corporate Counsel Pro Bono Committee, to provide an overview; most interest in
triage (September 2017)
Minnesota District Judges Conference, to give an overview of the Justice for All project and a
primer on unbundled attorney ethics rules so judges would support private practice attorneys
doing more of this work (December 2017)
HCBA Pro Bono Working Group, to give an overview of the project and get input and support for
innovations in the triage component (September 2017)
Focus groups of attorneys and self-represented litigants, to get input on the unbundled initiative
(November and December 2017)
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Project Steps
1. Assessment
Our process for completing this work followed the approach outlined in the guidance materials provided
by the Justice for All expert working group. 7 We began by completing an inventory assessment of the 16
components outlined in the guidance materials, organized into 6 clusters which we used to conduct our
assessment: 8

Cluster 6:
• Design, Governance & Management
Heading
• Resource Planning
• Technology Capacity

Cluster 1:
• Judicial & Court Staff
Education
• Simplification
• Courtroom Assistance
Services
• Compliance Assistance
Cluster 4:
• Community Integration
& Prevention

Cluster 2:
• Broad Self Help
Informational Services
• Plain Language Forms
• Language Services
Integration
Cluster 5:
• Triage, Referral, &
Channel Integration

Cluster 3:
• Role Flexibility for Other
Professionals
• Alternative Dispute
Resolution Integration
• Unbundled (Discrete Task)
Legal Assistance
• Expansion & Efficiency
Improvements of Full
Service Representation

We organized the components into these clusters primarily because of who in the justice and broader
community would need to participate in each discussion. The community and triage discussions were
large enough that we felt each deserved its own meeting and separate analysis. Three of the
components we assessed differently: Design, Governance & Management; Resource Planning; and
Technology Capacity. We considered these three in all other component assessments and again on their
own.
The Steering Committee held an assessment meeting for each of the first five component clusters.
Additional individuals working on programs or services within the cluster were included during the
meetings and in additional information-gathering. Pre-work was done before each meeting to identify
Nat’l Ctr. for St. Cts., Justice for All Strategic Planning Guidance Materials (Aug 3, 2016),
www.ncsc.org/~/media/Microsites/Files/access/Justice%20for%20All%20Guidance%20Materials%20Final.ashx.
8
See infra section II, Assessment Findings.
7
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existing programs/resources, identify additional participants and gather relevant research data for that
cluster.
The first part of the assessment was to provide an overview of the existing programs and services. We
invited those engaged in relevant programs to provide information and answer questions for
participants. This proved to be an important outcome of our assessment: a better understanding of the
full range of legal services and programs in urban and rural Minnesota; questioning and dialoguing with
those directly engaged in those services; and learning from these stakeholders about new
developments, overlaps and gaps in services across the state. The result was a more comprehensive
map of the various pieces of the system and how they fit into the web of services across the state.
The second part of each assessment meeting was discussion of a series of questions laid out in the
project assessment materials for each component in the cluster. We asked: (1) who do these serve, (2)
how much of the need is met, what are the (3) strengths and (4) gaps for each component, and we
highlighted when (5) additional information was needed to complete the assessment.
The Community Integration and Prevention assessment included a longer and larger meeting in which
members of community groups were invited to share information on their perceptions of the access to
justice in the civil legal system. In this meeting, previous research efforts 9 were validated regarding
community perceptions, particularly in low-income and immigrant communities and communities of
color: awareness of the differences between civil and criminal court is lacking; many community
members do not know when they have a legal problem; and if they do, legal problems are often viewed
as a lower priority to address than the more immediate needs for safety, shelter, and food. People feel
intimidated going to court and communities of color and immigrant communities often do not feel
welcome in the judicial system. We learned from the participants that legal/community partnerships
were seen as highly important in building trust, educating communities and in doing prevention work.
2. Prioritization
We used a two-phased prioritization process. The first phase was a survey of Steering Committee
member asking them to independently prioritize areas based on the inventory assessment. The second
phase was a group discussion about the components and their respective rankings to come to develop a
group consensus.
After completing the component assessments, the Steering Committee reviewed the summary
assessment notes and completed a poll that included the following three questions:
• Choose the three component areas that you believe are the highest priority to address
• Explain why you chose these areas (how you prioritized)
• Please explain any disagreements you have with the summary assessment document or provide
any additional information
The results of the poll 10 were shared with the Steering Committee members, who discussed the poll
results and identified areas of agreement and disagreement. The Steering Committee next discussed
criteria for prioritization, reviewing the criteria from the JFA guidance materials and a summary of
prioritization criteria pulled from the survey responses.
9

https://www.lsc.gov/sites/default/files/attach/resources/LegalNeedsStudy-MinnesotaBarAssociation.pdf
See Appendix A, Survey Results.

10
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The group then discussed and decided on the following criteria (developed as questions we would use to
assess potential action areas within each component):
•
•
•
•
•
•
•
•

Is it something we can accomplish?
Will it enable us to serve more people?
Will it improve trust in the civil justice system?
Will it leverage our strengths?
Will it address our weaknesses?
Will it have significant benefits at a reasonable cost?
Will it have broad reach across the civil justice system?
Will it respond to the most important needs of the community?

We evaluated each of the 16 different components using these prioritization criteria. 11 Finally, we
selected five Target Areas to move forward for further research over the summer months. The five
components for further research presented to stakeholders were:
1.
2.
3.
4.
5.

Community Integration and Prevention
Triage, Referral and Channel Integration
Design, Governance & Management
Unbundled (Discrete Task) Legal Assistance
Simplification

Research teams were established to explore promising practices/approaches in the five select target
areas and develop recommendations to bring forward for final prioritization and goal setting.
For example, in the Community Integration and Prevention component we had learned through the
assessment process that legal- community partnerships were an important way in which community
members gained trust and successfully accessed needed services. We researched eight successful
partnership programs using a combination of online research and interviews. 12 We learned about the
partnerships’ origins, focus areas, the outcomes they had achieved to-date, and what had they learned
in establishing a community partnership. Findings and recommendations from this research were
aggregated and shared with stakeholders during the fall stakeholders meeting.
At the Fall Stakeholder meeting, discussion tables were set up for each of these five priority areas.
Participants first rotated to each of the discussion tables to hear about the practices and
recommendations and to ask questions. Then participants were invited to choose one area for deeper
discussion. Finally, the full group heard reports from each of the discussions and the meeting finished

See infra Section III, Prioritization Summary.
Successful programs were potentially replicable projects showing positive outcomes. The projects included Legal
Aid Service of Northeastern Minnesota’s Iron Range Housing Project; Southern Minnesota Regional Legal Services’
Frogtown Project Housing Early warning system for vacant buildings; Mid-Minnesota Legal Aid’s Bank of America
Community Redevelopment Project with Northside Resident’s Redevelopment Council; Southeast Roseville
Interagency Work Group (SRIWG); Stearns County Felony Domestic Violence Court; Hawaii Justice For All project
approach and activities; Kansas City “Adopt‐A‐Neighborhood” project; and Medical-Legal Partnerships.
11
12
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with a group polling tool to identify the top priorities within the five areas presented. 13 These formed
the basis for the five strategic goals in the plan.
3. Action Plan
As a final step, the Planning Team, considering current initiatives, funding sources, Court priorities and
recommendations of the Steering Committee and Stakeholder meetings, drafted a set of next step
initiatives which were brought to the Steering Committee for discussion and approval.
What follows is Minnesota’s strategic action plan outlining our findings and strategic goals, key JFA
initiatives, performance measures and communications consideration that will work toward justice for
all – a system where everyone has access to effective assistance for their essential civil legal needs
through a comprehensive approach that provides a continuum of meaningful and appropriate services.
Section II details our assessment findings, Section III discusses our prioritization step, and Section IV
details our action plan with key initiatives for 2018 and beyond. Section V discusses our communications
plan.

13

See Appendix A, Survey Results.
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Assessment Findings

This section contains a summary of our assessment for all 16 Justice for All Components, organized into
clusters. These are summaries of our findings from our steering committee meetings and research
completed during the assessment.

Cluster 1.

The components in this cluster included:
• Courtroom Assistance Services
• Judicial & Court Staff Education
• Simplification
• Compliance Assistance
To prepare for our assessment of these components, the planning team consulted with leadership with
the Statewide Self Help center and the Judicial Education Program Manager at the State Court
Administrator's Office. The steering committee met via webinar to discuss these components, and
overall assessed these components as areas of relative strength for Minnesota. Following the
assessment, we also held a webinar to learn more about Alaska’s simplified family court processes and
researched the family law simplification efforts underway in Oregon, Utah, Iowa and Idaho.

Courtroom Assistance Services
Key elements for this component:

•
•
•
•
•

14

Instructional videos on logistics
and procedures
In-person assistance
Technology tools to support work
of assistants, such as automated
forms
Technology tools for the judges to
prepare final orders in the court
room
Training tools for personal
assistants and court staff

Minnesota System Strengths:
• “Going to Court” videos in English, Spanish,
Hmong, Somali.
• Training for judges for working with SRLs. 14
• Some technology tools for judges to use in
courtrooms with courts online records system
(MNCIS).
• MNCIS is improving access for the public.
• Online resources & SRL training statewide.
• Satisfied with quality of existing services.
• Judicial Branch piloting text reminder system
in Hennepin County.
Minnesota System Gaps:
• Difficult to issue same-day orders in some
cases (e.g. family).
• No court navigator program.

SRL = Self-Represented Litigant; someone who is going to court without a lawyer.
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Judicial & Court Staff Education

Key elements for this component:
Minnesota System Strengths:
State judicial and court staff education
• Judges are required to participate in trainings
about working with SRLs, interpreters, and
programs should follow adult learning
principles, be dynamic and interactive, and
implicit bias.
• Have cultural trainings 4x/yr.
address the following topics:
• Trainings are available to all staff, with many
• Engagement with self-represented
recorded to view on demand.
litigants (e.g., reassure judges about
• Many other optional trainings.
engagement through questioning and
• Annual judicial conference and train the
principles of neutrality, share
trainer programs.
courtroom techniques that are most
effective in providing access while
• Good use of technology: trainings available
protecting neutrality)
on-demand in electronic format
• Availability of community resources
and other referral opportunities
Minnesota System Gaps:
• Language access requirements and
• Many trainings are optional.
procedures
• Judges have limited time for optional
• Procedural fairness
trainings.
• Change leadership for judges
• Cultural sensitivity

Simplification

Minnesota System Strengths:
• Unified statewide court system.
Key elements for this component:
• Strong statewide self-help services system;
• One-stop shopping used to simplify
some remote, some in-person.
user experience
• Some specialty courts (e.g. for domestic
• Streamlined internal court
violence).
operations, including automated
• New MJB forms manager working on plain
generation of orders and judgments
language and automated forms.
• Online dispute resolution
• Most counties use ENE, ICMC, and/or FENE. 15
• Forms, legal documents and oral
• Courts building tech capacity by using
communications, face to face
Benchworks technology.
conversations use plain language.
Minnesota System Gaps:
• Review of courtroom procedures to
• Online dispute resolution not widely available.
determine more effective ways of
• Limited resources in some counties prevent
providing information, helping parties
automated or same-day orders.
come to resolution
• ENE, etc. can be cost-prohibitive for litigants.
• Simplified court rules to eliminate
unnecessary appearances and filings
• No existing simplification efforts like Alaska’s
streamlined family law process.

ENE = Early Neutral Evaluation. ICMC = Initial Case Management Conference. FENE = Financial Early Neutral
Evaluation.
15
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Compliance Assistance
Key elements for this component:
• Written orders and compliance
information available immediately
after hearing
• Use of plain language orders and
judgments
• Explanations provided by judges and
other court staff
• Reminders prior to deadline
• Online tools to assist with compliance
and enforcement
• Collaboration with stakeholders and
users to identify common problems
and ways to address them

Minnesota System Strengths:
• Some plain language proposed orders
available.
• Courts encourage judges to issue same-day
orders; available in some case types.
• Good online instructions for family matters if
the other party fails to comply.
• Good coordination of compliance efforts
through the MSBA’s Legal Assistance to the
Disadvantaged (LAD) Committee . 16
Minnesota System Gaps:
• Difficult to issue same-day orders in some
cases (e.g. family).
• Unclear extent of where same-day orders are
available. Can vary based on judge practice.

http://www.mnbar.org/members/committees-sections/msba-committees/legal-assistance-to-thedisadvantaged#.WjxH2LpFymQ.
16
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Cluster 2.

The components in this cluster included:
• Broad Self Help Informational Services
• Plain Language Forms
• Language Services Integration
To complete our assessment of these components, the steering committee consulted with the
Minnesota Judicial Branch’s new forms manager, the community education and outreach staff for legal
aid, a representative from the Attorney General’s office, and a client representative who runs a
translation and interpretation company. While recognizing there is always more work to be done in
these areas, we also assessed these components as areas of relative strength for Minnesota.

Broad Self Help Informational Services
Key elements for this
component:
• All information provided
in plain language
• Instructions on legal
processes, applicable
law, and how to prepare
for and present a case
• Links to information and
forms on other specific
subject matters,
including out-of-court
resolution
• Materials optimized for
mobile viewing
• Information on which
courthouses hear what
cases and court access
(e.g., transportation)
• Staffed self-help centers
in/near courthouse or
accessible in community
• Multiple channels of
providing information
(e.g., workshops, online)

Minnesota System Strengths:
• Legal Aid: Hundreds of online & print resources with focus
on issues with which legal aid provides service; LiveHelp
with State Law Library.
• AG’s office: Print & online materials with consumer focus;
respond to public.
• State Law Library: Librarians & online resources; broader
scope; also serve inmates.
• Self Help Center: Statewide remote services, some districts
in-person; online help topics. “Going to Court” videos in
multiple languages.
• Great online resources & use of technology.
• Sustainable remote service delivery at SHC - ~25K
Statewide SHC calls/yr.
• Strong in-person services in some areas - ~40K Henn Co.
SHC walk-in customers/yr.
• Self-help is relatively well-resourced at courts & legal aid.
Minnesota System Gaps:
• Less comprehensive in-person coverage in Greater
Minnesota.
• Not many preventative materials.
• Gaps in materials – e.g. service of process.
• Inconsistent internet access in Greater Minnesota may limit
access to videos and online resources.
• Could improve governance, especially coordination with
AG’s office.
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Plain Language Forms

Key elements for this
component:
• Implementation of
standardized plain
language forms
• Protocols for assessing
and updating forms
• Testing for
comprehensibility and
usability
• Form data integration
with the court
information system

Page 16

Minnesota System Strengths:
• 500+ static court forms; Self Help Center building more
automated forms.
• Legal Aid has 19 automated forms and some static forms
attached to fact sheets.
• State Law Library has appellate forms.
• New position at SHC to improve forms.
• MJB using new technology for form assembly (Guide & File,
fillable PDFs) with ability to eFile.
• Statewide access to forms review through remote SHC.
• Some forms updated for plain language.
• Courts have rules committee, advisory group.
• Courts & legal aid currently invest resources in this area.
Minnesota System Gaps:
• Many forms not yet updated for plain language & require
high literacy level.
• Many forms not translated.
• Need more appellate forms.
• Still some variation among districts for forms.

Language Services Integration

Key elements for this component:
• Language access services at all
points of contact between LEP
users and all legal system
components (e.g., provision of
qualified interpreters and
translators, multilingual staff,
written and audio-visual tools
in languages other than
English, and the use of
technology to provide access to
LEP users in their primary
language)
• Quality of language access
services and providers

Minnesota System Strengths:
• Minnesota ranked #6 in nation for language
access. 17
• Courts have statewide LEP plan; 18 served 26,000 in
2016.
• Some forms & videos available in other languages.
• Court rules provide the right to an interpreter in civil
and criminal cases.
• Legal aid provides interpreters.
• Legal aid has fact sheets, audio, & video in other
languages.
• Courts have mandated service budget dedicated to
interpreter services.
• High potential for technology via video conferencing
and phone.

NAT’L CTR. FOR ACCESS TO JUSTICE, Performance Map: Access to Justice for People with Limited English Proficiency,
The Justice Index 2016, available at http://justiceindex.org/2016-findings/language-access.
18
Language Access Plan for the Minnesota Judicial Branch (June 2016), available at
http://www.mncourts.gov/mncourtsgov/media/scao_library/LAP/Minnesota_LAP-FINAL-July-2016.pdf.
17
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Language access planning and
monitoring
Increased availability of
multilingual information and
education for LEP users
Effective use of multi-lingual
outreach and court and
community agency staff
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Minnesota System Gaps:
• Forms must be completed in English.
• Hard to find interpreters for some exotic languages.
• Difficult to assess need – what percent of people
who have needs are being served?
• Interpreter service expenses growing for courts and
legal aid.

Introduction · Assessment · Prioritization · Action Plan

943

Minnesota Justice for All Strategic Action Plan

Page 18

Cluster 3.

The components in this cluster included:
• Role Flexibility for Other Professionals
• Alternative Dispute Resolution (ADR) Integration
• Unbundled (Discrete Task) Legal Assistance
• Expansion & Efficiency Improvements of Full Service Representation
To complete our assessment of these components, the Access to Justice Director at the Minnesota State
Bar Association (MSBA) prepared reports for the Steering Committee on recent efforts at the MSBA
about Alternative Legal Models and the state of unbundled in the private market. The Legal Services
Advisory Committee program manager gathered data on unbundled and full representation within legal
services. A solo practitioner with unbundled as her primary practice model and shared her perspective
on doing unbundled work within the private market with the Steering Committee. We also invited
representatives from Community Mediation Minnesota and the Bureau of Mediation Services to discuss
ADR.
Given the recent outcomes of the MSBA’s Alternative Legal Models Taskforce, the Steering Committee
viewed role flexibility for other professionals as not feasible at this time. The Steering Committee
viewed ADR as a promising area with existing momentum. While viewing full representation as a
strength area, it saw unbundled within the private bar as lacking necessary momentum and
infrastructure to adequately serve people unable to get help at legal aid. The MSBA Access to Justice
Director completed some additional research about unbundled at the request of the Steering
Committee as part of our “promising practices research.” We also completed some focus groups with
both attorneys and potential consumers of unbundled legal services to gauge interest in this approach.
Other than not liking the term "unbundled", the response from the potential customers was very
favorable to limited scope or a la carte services.

Role Flexibility for Other Professionals
Minnesota System Strengths:
• None; there is no existing work in this area.
Key elements for this component:
• Assist litigants in navigating court
processes on-site
• Assist litigants in selecting and filling
out forms
• Assist litigants in complying with legal
processes for case actions with large
numbers of self-represented litigants

Minnesota System Gaps:
• The MSBA Future of Legal Education Task
Force created an Alternative Legal Models
Task Force that researched promising models
and drafted recommendations for the
broader MSBA Assembly. In 2017, the MSBA
voted down proposals for both limited
license technicians and expanded paralegal
roles. This could be revisited in the future,
but there is not political capital to revisit this
issue in the near term.
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Alternative Dispute Resolution Integration

Key elements for this
component:
• Provision of information
about ADR modes and
processes, substantive
ADR law, and
consequences
• ADR information
available online and
integrated into portal
• Clear codes of ethics for
the non-judicial neutrals
• Access to ADR modes
provided within
procedural context,
possibly through selfhelp
• Ethically appropriate
collaborations between
ATJ stakeholders and
ADR providers

Minnesota System Strengths:
• Existing infrastructure: there is an Office of Collaboration
and Dispute Resolution within the state’s Bureau of
Mediation Services.
• Community Mediation Minnesota new umbrella for
expanding ADR statewide.
• ~500 cases/yr for metro programs; ~30-200 cases/yr for
Greater Minnesota programs.
• Other nonprofits & community-based programs outside of
formal ADR.
• 70% of people served by Community Dispute Resolution
Programs (CDRP) are low income. Services are often free or
sliding-scale fee.
• Community-centered approach; building infrastructure to
expand
• Current programming has high agreement rates &
satisfaction levels
• New governance/coordination structure with the CDRP
Advisory Council.
• High potential for technology to meet rural need; e.g. Skype
Minnesota System Gaps:
• Only 8 of 87 counties served plus additional programs;
• Some legal areas missing (e.g. divorce, guardianship).
• Concerns about power imbalances and monitoring quality
of volunteers.
• Not always well coordinated with courts.
• Not as well-resourced in Minnesota as in other states.

Unbundled (Discrete Task) Legal Assistance
Key elements for this component:
• Lawyers willing to provide legal
services on a discrete task
(unbundled) basis
• Training and resources to support
participating lawyers
• Screening, triage and referral
components to connect these lawyers
with persons seeking their services
• Processes for conclusion of limited
scope representation, (i.e. client is
aware of any remaining legal needs
and how to do that through self-help
or other resources)
• Adoption of rules (e.g., ghostwriting,
conflicts, limited appearance) that

Minnesota System Strengths:
• Legal aid & pro bono do a lot of unbundled.
Legal aid has offices statewide - ~22K advice &
brief service/yr by legal aid staff. ~11K advice
& brief service/yr by pro bono & Judicare.
• Many online market-based unbundled services
(e.g. Avvo.)
• A few in-person market-based unbundled
practices (e.g. Legal Nudge.)
• Minnesota Legal Advice Online.
• Minnesota has good unbundled rules from the
professional responsibility office.
• MSBA provides good online resources for
unbundled.
• Technology used well in both legal aid &
private bar.
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facilitate limited scope representation Minnesota System Gaps:
and ease in entering and exiting a
• Difficult to find lawyers for Judicare, pro bono
or staff programs because of shrinking pool to
matter for an attorney
draw from in rural areas.
Full acceptance by the judiciary of the
• Fear within private bar of ethical rules &
practice
requests for free services.
Good lines of communication
• Missing some forms.
between the limited scope attorney
and the client
• No unbundled roster or MSBA section.

Expansion & Efficiency Improvements of Full Service Representation

Key elements for this component:
With the proviso that strategies will be
different for free legal services versus market- Minnesota System Strengths:
based solutions, key elements include:
• Legal aid, Judicare, and pro bono attorneys do
• Assessment of existing service
full rep at no cost to client. Legal aid has
capacity in the state, factoring in
offices statewide - ~9K full rep/yr by legal aid
geographic differences where they
staff. ~2K full rep/yr by pro bono & Judicare.
exist.
• Modest means family law panels in Hennepin
• Identification of effective service pro
and Ramsey Counties generally serve up to
bono, legal aid and market-based
300% FPG; HCBA does ~50/yr. MSBA
delivery strategies that have
expanding panel statewide in late 2017.
potential to be replicated or scaled
up.
• Incorporation of litigation strategies
that have the potential to impact
many people and thus decrease the
need for full representation in the
future.
Minnesota System Gaps:
• Training and assistance with
• Difficult to find lawyers for Judicare, pro bono
implementation of best practices for
or staff programs because of shrinking pool to
utilizing technology and process
draw from in rural areas.
improvement; and identification of
• Resourcing Greater Minnesota is challenge –
potential funding, pro bono and infunding often tied to decreasing population.
kind support to make this possible.
• Training and mentoring for pro bono
volunteers, both on substantive issues
and on how to work with low-income
clients.
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Cluster 4.

The component in this cluster included:
• Community Integration & Prevention
While legal aid and the courts have started promising work in this area, the Steering Committee
recognized that this area needs significant growth in Minnesota. To complete our assessment of this
component, we had discussions with community and social service stakeholders and held a standalone
meeting where we asked:
•
•
•
•
•
•
•

What are the types of issues that cause your community members to need to go to civil court?
Where do your community members go for help with these issues?
What resources do you know of in your communities that can assist people with civil court
issues/access to civil court?
Who do these resources serve (and who is not being served)?
How much of the current need do you think is being met by existing resources?
What have you heard from your community members about their experiences with civil court?
What are the barriers to accessing justice within the civil court system for your community
members?

The Steering Committee reviewed the existing work happening in the civil justice system, and confirmed
its perception that these efforts are insufficient to meet the needs in this area. In an extensive 2011
study of barriers to civil justice in Minnesota,19 respondents identified most frequently as underserved
included the working poor, immigrants and non-English speaking persons, persons with disabilities
(particularly those with mental illness), the geographically isolated, youth and ex-offenders. Their most
frequently experienced problems included those in the areas of transportation, housing, health care and
employment. Community stakeholders in the Justice for All assessment affirmed this study’s suggestion
that working with community partnerships is a key way to increase access to civil legal aid for
underserved populations.

Legal Assistance to the Disadvantaged Comm. of the Minn. State Bar Ass’n, Overcoming Barriers that Prevent
Low-Income Persons from Resolving Civil Legal Problems (Sept. 2011), available at
www.mncourts.gov/Documents/0/Public/administration/Final_Minnesota-CABS_Study_September_2011.pdf.
19
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Community Integration & Prevention

Key elements for this component:
• Robust information exchange
between organizations,
including cross training
• Community resources
integrated into provider
services
• Collecting and sharing
information on user
experience across providers
• Collaborative partnerships,
including social services
providers
• Community outreach,
enabled by a robust
communication strategy
• Early issue identification and
proactive, robust referrals in
a range of areas
• Education about dispute
resolution without legal
action
• Cross-training between
organizations.

Minnesota System Strengths:
• Many Minnesota legal aid programs are underway to
strengthen relationships with community partners: Colocated services provided through Bank of Americafunded projects, medical-legal partnerships, and other
projects.
• Legal aid does community outreach events.
• State Law Library does outreach with public libraries.
• Courts have existing Committee for Equality and
Justice and “Know Your Court” model where justices
do community outreach.
• Call for Justice trained 2-1-1 and other social service
providers about legal issue-spotting and referrals
through Legal Liaison Program (program closed in late
2017).
• Some existing court models that integrate community
partners, e.g. restorative justice project in Hennepin
County.
Minnesota System Gaps:
• Systemic racism and oppression.
• Perception that the system isn’t there to help people.
Lack of trust of judicial system.
• Going to court is complicated and intimidating; court
forms are hard to use.
• Lack of awareness of legal aid and existing self-help
materials.
• Difficulty qualifying for free lawyer; difficulty affording
a private lawyer.
• Access barriers for communities of color, people with
disabilities, people living in rural areas, and other
communities.
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Cluster 5.

The component in this cluster included:
• Triage, Referral, & Channel Integration
As with community integration, the steering committee recognized that this area needs significant
growth in Minnesota. To complete our assessment of these components, we held a standalone meeting
with representation from the Hennepin County Bar Association, Call for Justice, 20 and front-line intake
staff from two legal aid organizations who talked about how they complete intake and referral work.
The Legal Services Advisory Committee (LSAC) program manager also presented about a June 2017
report authored by the Legal Services Advisory Committee titled “Analysis of the Civil Legal Aid
Infrastructure in Minnesota” that examined client intake and referrals in civil legal services. 21 The timing
of this report meant that it could be used as a resource for the Justice for All work, both in collecting
data about current client intake and referral and in hearing community voices through focus groups.
Legal Services State Support, a project of the Minnesota Legal Services Coalition, also presented to the
committee about its work in this area. State Support operates Minnesota’s legal information website,
LawHelpMinnesota.org, and a statewide online intake system for civil legal aid. It applied for and
received federal funding through the Legal Services Corporation Technology Innovation Grant program,
and state funding through Minnesota’s Court Technology Fund, to completely redesign the system using
a user-centric approach that replicates successful triage and online intake models from other states.
Work on this online portal project began in October 2017.

Triage, Referral, & Channel Integration
Key elements for this
component:
• Identified, consistent
triage and referral
protocols & practices
• Initial triage/assessment
and referral by any
existing resource (e.g.,
self-help centers,
lawyers, social service
agencies)
• Effective referrals (i.e.
entity can take matter
without time, income, or
subject matter
restrictions precluding
service)

Minnesota System Strengths:
• LawHelpMN.org has online legal directory and statewide
online intake for legal aid.
• 2-1-1 makes legal referrals - ~14K referrals/yr.
• State Law Library and Statewide Self Help Center make
referrals.
• Knowledgeable intake staff and strong local connections in
each legal aid program.
• 2-1-1 trained on making legal referrals.
• Strengths identified in LSAC Report:
o Capacity for flexible response to the specific needs
of local communities and their diverse populations
and circumstances
o Awareness of local conditions
o Addressing the needs of specific populations and
legal needs
o Self-help materials and online resources

Call for Justice was a nonprofit that, among other things, trained 2-1-1 information and referral specialists about
making legal referrals. Call for Justice closed in late 2017.
21
John Tull et al., Analysis of the Civil Legal Aid Intake Infrastructure in Minnesota: Final Report (June 2017) (on file
with author).
20
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Central legal aid hotlines,
and market-based
equivalents for moderate
income people, to
diagnose legal issues and
potential solutions and
resolve less complex
issues at an early stage
Triage supported by
technology (self-help
portals and case
management systems)
All stakeholders,
including non-traditional
ones, aware of referral
information.
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Minnesota System Gaps:
• Duplication: most legal aid programs keep their own
referral resource guides, in print or via internal intranet.
• LawHelp directory hard to use.
• Limited phone availability over lunch or after hrs.
• Barriers and costs associated with civil legal aid’s access to
public court records that impede the efficiency and
effectiveness of up-front triage and referral activities, as
well as all phases of case evaluation from initial intake
through case acceptance and, later, through case
investigation.
• The LSAC report cited awareness of legal resources,
process & technical issues with online intake, delays in
responding to applicants, and lack of availability in callback
times as gaps in the civil legal aid referral and intake
system. It also discussed bounce, including before an
applicant reaches legal aid, when an applicant is referred
to multiple legal aid programs, and when an applicant has
multiple contacts within a program.
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Cluster 6.

The components in this cluster included:
• Design, Governance & Management
• Resource Planning
• Technology Capacity
We assessed these components slightly differently than the other components due to a view that these
three components are related to all the other components and assessment of the other component
clusters would help to inform evaluation of this cluster. Rather than discuss these during the assessment
phase with the Steering Committee, the planning team completed an initial assessment of these
components on its own and shared its findings with the Steering Committee. During prioritization, the
Steering Committee flagged Governance as a high-priority area and dove deeper into this issue in our
promising practices research. We also evaluated how governance, resourcing, and technology related
to the remaining components during our broader assessment, and again during the action planning
phase.

Design, Governance & Management

Key elements for this
component:
• An established body
and processes to
address Access to
Justice (ATJ) issues
• ATJ body includes all
relevant stakeholders
• Collection of user
data and information
(through surveys,
focus groups, etc.)
• User membership on
ATJ body

Minnesota System Strengths:
Minnesota has several existing ATJ structures:
• Judicial Council strategic plan includes Access to Justice,
including expansion of pro bono; supports civil legal aid
funding at the legislature.
• Legal Services Advisory Committee (LSAC) administers funding
and leads statewide civil legal aid planning efforts.
• Judicial Administrators and Directors (JAD) group and the
Court Operations Advisory Workgroup (COAW) manage
creation of statewide forms and of Statewide Self-Help Center.
• Seven regional civil legal aid programs form the Minnesota
Legal Services Coalition, which works to fund statewide
projects, secure state appropriation, fund ATJ Positions at the
MSBA, and coordinate bi-monthly meetings of legal aid
partners.
• The MSBA’s Legal Assistance to the Disadvantaged (LAD)
Committee recommends rule and policy changes to support
access to justice, promotes pro bono service, and supports
increased resources for civil legal aid. All initiatives must be
approved by the MSBA Assembly.
Minnesota System Gaps:
• No Access to Justice Commission. There had been a separate
Legal Services Planning Committee from 2005-2011, but the
supreme court sunset it and moved the planning
responsibilities to LSAC.
• Justice for All planning effort has demonstrated need for
courts, legal aid, private bar, and non-traditional justice
system stakeholders to improve communication and
coordination
• Limited community involvement in existing ATJ initiatives
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Resource Planning

Key elements for this component:
• Staffing position dedicated to
resource planning
• Existence of an updated
resource budget
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Minnesota System Strengths:
• Legal Services Advisory Committee (LSAC) administers
$17 million in funding per biennium.
• Minnesota Legal Aid Foundation Fund was created for
statewide cy pres and settlement awards to benefit all
programs and voluntarily gives its annual earnings to
LSAC.
• The MSBA, legal aid, and the Minnesota Judicial
Branch all lobby for civil legal aid funding at the
legislature.
• Civil legal aid programs receive funding from LSC and
other federal sources.
• New Court Technology Fund available to all justice
system partners.
• Greater Twin Cities United Way has organized a legal
aid funders circle in the Twin Cities.
Minnesota System Gaps:
• No staffing position dedicated to resource planning.
• Opportunity for increased coordination of resource
planning efforts.

Technology Capacity
Key elements for this component:
• User experience design
expertise
• Multimedia design expertise
• Application integration
expertise
• Process simplification
expertise
• Facilitates remote access and
resolution.

Minnesota System Strengths:
• MLSC & LSAC support statewide technology projects
via State Support.
• Most legal aid programs have electronic case
management systems.
• Innovative use of technology at legal aid & courts.
• Legal aid has strong online presence, including online
advice, advocate support site, and site for the public.
Minnesota System Gaps:
• Legal aid programs use different case management
systems.
• Significant limitations with existing statewide online
intake platform (to be remedied in 2018).
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III.

Prioritization

Prioritization Summary

Following our assessment, the next step of our Justice for All
project was prioritization. While recognizing every Justice
for All component is an important, if not essential, piece to
providing access to justice in Minnesota, the question
became how to decide which areas to advance first. With
limited resources, which areas were our top priorities for
the next 2-3 years?
Starting with the NCSC guidance materials, the Steering
Committee developed a list of prioritization criteria values:
•
•
•
•
•
•
•
•

Is it something we can accomplish?
Will it enable us to serve more people?
Will it improve trust in the civil justice
system?
Will it leverage our strengths?
Will it address our weaknesses?
Will it have significant benefits at a
reasonable cost?
Will it have broad reach across the civil
justice system?
Will it respond to the most important
needs of the community?

After developing these values, we had a general discussion
where we asked these questions of each component (see
below chart “Prioritization Takeaways for Each Component”
for summary).
Because the JFA components are so different in scope and
nature, these criteria ended up serving more as guiding
principles than a strict grading rubric. We did not attempt to
quantify or fully rank the components by importance. The
planning team felt this exercise was unnecessarily
complicated: having a detailed ranking would not be more
helpful to the broader discussion, and the final list would
likely have low consensus among the Steering Committee.
Rather, we decided to create three categories to signify
importance: Target Areas, Sustaining Areas, and LowPriority Areas. (See the chart to the right titled
“Prioritization Groupings.”)
Target Areas are high-priority and need additional
attention, planning, and structure beyond what we are
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Prioritization Groupings
Target Areas
These high-priority components need
additional attention, planning, and
structure beyond what we are currently
doing:
•
•
•
•
•

Design, Governance &
Management
Community Integration &
Prevention
Unbundled (Discrete Task) Legal
Assistance
Triage, Referral & Channel
Integration
Simplification

Sustaining Areas
These areas need support to continue
expanding the good work currently being
done through existing channels &
structures:
•
•
•
•
•
•
•
•

•

Resource Planning
Technology Capacity
Judicial & Court Staff Education
Broad Self Help Informational
Services
Plain Language Forms
Language Services Integration
Alternative Dispute Resolution
Integration
Compliance Assistance
Expansion & Efficiency
Improvements of Full Service
Representation

Low-Priority Areas
These areas are not feasible for additional
development in Minnesota at this time,
but will be revisited at a future date:
•
•

Courtroom Assistance Services
Role Flexibility for Other
Professionals
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currently doing. Sustaining Areas need support to continue expanding the good work currently being
done through existing channels & structures. Every component identified as a Target Area or Sustaining
Area needs support. The Target Areas are differentiated by the fact that they need additional, more
urgent action than is currently underway in the civil justice system in the Sustaining Areas.
Low-Priority Areas are those areas that were identified as not currently feasible for additional
development in Minnesota at this time, but would be revisited in the future.

Prioritization Takeaways for Each Component
Design, Governance & Management
Minnesota has access to justice governance structures for the courts, the bar association and many of
the civil legal aid providers. The Steering Committee has wrestled with whether to recommend
disbanding some of the existing committees in favor of a new overarching governance structure. The
existing structures have achieved much in terms of access to justice measures, including ongoing
state legislative funding, strong language access, statewide forms, and self-help resources, and the
Minnesota Supreme Court favors maintaining these structures.
While these existing governance structures provide a strong foundation for access to justice work in
Minnesota, the Steering Committee felt additional governance was needed to continue the work
completed in 2017 through the Justice for All project. Specifically, the steering committee wanted to
ensure a continuation of bringing resources to the access to justice project and robust
communication among the Minnesota Judicial Branch, civil legal aid, and the private bar after the
grant term ends.

Community Integration & Prevention
Community trust and understanding of both rights and responsibilities in civil legal matters create a
foundation for all other systemic supports, including improved triage, referral and channel
integration, self-help informational services, use of language services and plain language forms and
courtroom assistance services.
Many legal aid and other partner organization efforts are underway to co-locate services within
communities and strengthen community partners. Our community stakeholders, however, said that
for many members of our communities, particularly low income, communities of color and immigrant
communities, civil justice is lacking. Community stakeholders in the Justice for All assessment
affirmed that more work with community partnerships is needed to increase access to civil legal aid
for underserved populations.

Unbundled (Discrete Task) Legal Assistance
The Steering Committee saw the lack of affordable legal services for low- and moderate-income
people over civil legal aid income guidelines as a significant gap in our current system. Minnesota, like
many states, sees a large gap between the people who qualify for and receive services through legal
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aid, and those who can afford to hire a private lawyer for their case. We see unbundled legal
assistance as the most realistic, cost-effective way to help serve low- and moderate-income people
with civil legal needs, particularly in family law.
Minnesota’s professional responsibility rules support unbundled representation, 22 and our Office of
Lawyers Professional Responsibility routinely educates attorneys about Minnesota’s rules and
promotes unbundled as a promising solution to help address the justice gap. 23 Only a small number of
practitioners, however, actively advertise unbundled services to the public and promote their
unbundled practice as a successful business model within the private bar. There is no easy referral
mechanism between the court self-help services and attorneys providing unbundled services because
the current attorney referral services are based on a traditional practice model.

Triage, Referral & Channel Integration
Triage, referral, and channel integration is a strategic goal for Minnesota because it is feasible, it will
increase efficiency and reduce duplication of effort across the system, create a better first point of
access for people with civil legal needs, and help move toward some level of meaningful service for
everyone. Minnesota has a complex system of civil legal aid programs, litigant support through the
MJB, and other resources available to help people with civil legal needs.
The analysis of the Civil Legal Intake Structure identified lack of knowledge about legal aid and
"bounce" as significant issues in our referral system. 24 Helping people navigate this system is a
necessary step in achieving the “access” outlined in Resolution 5. 25

Simplification
Simplifying court processes will have a high return on a relatively minimal investment. Rule changes
have a broad reach in Minnesota because of our unified statewide court system. The Alaska early
resolution triage model, for example, saves time for both SRLs and court staff. 26 Replicating this
program or pursuing other rule changes to simplify court processes will benefit many litigants at a
relatively low cost.
Simplification efforts are also feasible given current priorities and similar projects already underway
at the Minnesota Judicial Branch (MJB). With the transition to eCourtMinnesota in 2015 resulting in
all district courts being on the same case management system and capable of accepting electronic
filing, the MJB has already started thinking creatively about how to do its work in the most efficient

Rule 1.2(c), Minnesota Rules of Professional Conduct (MRPC).
See, e.g., Susan Humiston, Ethically Unbundling Legal Services, BENCH & BAR, Oct. 2017, available at
http://mnbenchbar.com/2017/10/ethically-unbundling-legal-services.
24
See supra note 21.
25
“Access to effective assistance for their essential civil legal needs through a comprehensive approach that
provides a continuum of meaningful and appropriate services” (emphasis added). Conf. of Chief Justices & Conf. of
St. Ct. Administrators, supra note 1.
26
Stacey Marz, Faster for Self-Represented Litigants and the Court: An Evaluation of Alaska’s Early Resolution
Triage Program, available at www.alaskabar.org/servlet/download?id=3577.
22
23
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and effective manner. This work fits well with additional reengineering efforts currently underway at
the MJB through its oneCourt regional specialization initiative.
Focusing on this component will also improve litigant trust in the civil justice system. Simplifying court
processes will make going to court easier for self-represented litigants (SRLs), as well as free up
limited resources at legal aid offices.

Resource Planning
While recognizing that legal services is always in need of additional funding, strong resource planning
infrastructure already exists in Minnesota through the Legal Services Advisory Committee,
coordinated statewide lobbying efforts through the Minnesota Legal Services Coalition, and the MSBA
Legal Assistance to the Disadvantaged community. Although this is not a standalone focus area, we
do have resource planning woven in to our initiatives.

Technology Capacity
We did not view technology capacity as a component to focus on in and of itself, but instead
recognized throughout our planning that technology will play a key role in most, if not all, initiatives
and proposed solutions.

Judicial & Court Staff Education
Even though one of our key JFA initiatives has a judicial training component, and other initiatives will
also involve judicial training, we did not view this as a focus area on its own because Minnesota has a
strong training system currently in place for judges and court staff. We do not need to start from
scratch, but rather can build on existing programs with a JFA focus.

Broad Self Help Informational Services
The State Law Library, Legal Services State Support, Attorney General’s office, and Statewide Self Help
Center have already developed an expansive library of self-help information and resources on civil
legal issues. The amount of content is a strength of the Minnesota system, but access to this content
will be improved with the Triage and Channel Integration initiative.

Plain Language Forms
Minnesota has had statewide forms used throughout the unified court system for more than a
decade. In 2017, Minnesota Judicial Branch created a position in the courts solely devoted to
improving the plain language and accessibility of court forms, both static and intelligent. Again, this is
a strength of the Minnesota system, but access to forms will be improved with the Triage and
Channel Integration initiative.
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Language Services Integration
Minnesota is a national leader in access to justice for people with limited English proficiency; 27 legal
services and the Minnesota Judicial Branch already prioritize and designate resources to this area.
This will continue to be part of JFA work going forward.

Alternative Dispute Resolution Integration
While we recognize that ADR is not as well-resourced in Minnesota as it is in other states and this is
an area for growth, the steering committee felt that it made more sense to work to initially focus on
how to integrate ADR in to the triage and channeling work while also expanding community outreach
by partnering with Community Dispute Resolution Programs that provide free and low-cost services
and have outreach to underserved communities as a priority. Therefore, one of our JFA initiatives
described below has ADR as a primary focus.

Compliance Assistance
The Judiciary Subcommittee of the Minnesota State Bar Association Legal Assistance to the
Disadvantaged committee 28 has focused on compliance assistance in recent years, and the MJB is
already doing some work in this area. This will also be integrated into the JFA initiative on judge
training.

Expansion & Efficiency Improvements of Full Service Representation
While recognizing full representation is a core component of the civil justice system, and we only
partially provide full representation for those eligible, legal aid already has structures in place to seek
funding and support for expansion of its full representation work. Because unbundled services are
such an area of growth for the private bar in Minnesota, the steering committee felt it made more
sense to prioritize unbundled services over further expanding full representation at this time.

Courtroom Assistance Services
The MJB’s MNCIS system has expanded online access to case records for SRLs. While Minnesota does
not have any court navigators, there are many in-person self-help centers as well as a statewide selfhelp center is available to all litigants via phone and email. Videos are available in multiple languages
on going to court in Minnesota. The steering committee felt additional work in this area was not
feasible in the short term given current priorities within the civil justice system, and thought other
components offered less expensive alternatives for improving access to justice.

27
28

See supra note 17.
See supra note 6.
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Role Flexibility for Other Professionals
This did not emerge as a focus area because it is not currently feasible. The MSBA Alternative Legal
Models Task Force completed research and developed proposals for limited license legal technicians
and expanded roles for paralegals, but both proposals were voted down by the broader MSBA
assembly in 2017.
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Action Plan

From the assessment process, the project partners narrowed the focus to five targeted components for
further research on promising practices. Small teams were formed to investigate information and ideas
for implementation to be shared at the stakeholder summit meeting in October. This meeting included
the members of the steering committee plus community partners. Participants reviewed the research
and recommendations, then participated in an in-depth discussion on the component of their own
choosing. Below are the strategic goals and key initiatives that we developed from this research,
stakeholder discussions, a second prioritization process, and final approval by the Steering Committee.
The final set of goals and initiatives submitted:
• Address the recommendations of the Steering Team and Stakeholder meetings
• Are feasible with current or reasonable additional funding
• Have the support of the MJB and align with the MJB’s strategic plan
• Provide a logical next or first step given past and current work

Strategic Goals
Simplification

Simplify family law court processes to both (1) maximize efficiency
and resources within Minnesota Judicial Branch and (2) improve
litigant usability, trust and confidence in the civil justice system.

Unbundled
(Discrete Task)
Legal Assistance

Increase the number of attorneys providing discrete task (also
referred to as “limited scope” or “unbundled”) representation to
low- and middle-income people with civil legal needs through a
robust and effective referral system.

Triage, Referral, &
Channel Integration

Create a “no wrong door” system through which people with legal
civil legal needs access legal information, self-help resources, and
legal providers, through a user-centric approach that places the
burden on the system to provide the best referral at the outset.

Community
Integration &
Prevention

Integrate legal information, resources and referrals into community
settings through co-located services, community collaboration and
prevention efforts that build trust and decrease the number of civil
court cases, with a specific focus on the prevention of housing
evictions across Minnesota.

Design, Governance
& Management

Increase communication across existing governance structures to
implement the Justice for All projects and create a new governance
committee specific to the litigant portal work.

The following page presents an outline showing how the key initiatives (in green) relate to these target
areas (in pink) and other components. Following the outline, each key initiative is discussed in turn,
including why it was chosen as a priority action, the current state and desired future state, how the
community will be involved, resources needed and the initial evaluation and communication plans.
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Governance

Related Components

Key Initiatives

Primary
Component

Priority Areas & Key Initiatives

Triage

Triage Portal
Advisory
Committee

Unbundled
Resource
Planning
Technology
Capacity

Unbundled

Simplification

SRL Judge Team

Family Law
Process
Simplification

Full
Representation

Technology
Capacity

Plain Language
Forms

Judicial & Court
Staff Education

ADR Integration

Compliance
Assistance

Unbundled
Roster

Community

Housing
Prevention
Toolkit

ADR Remote
Services

Community
Outreach
Position

Triage
Triage
Technology
Capacity

Technology
Capacity

ADR Integration

Governance
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Triage Portal Advisory Committee
Current State
The state courts, bar association and civil legal aid all maintain separate
websites. These websites link to each other, but do not share user data or
provide any triage logic to assist users with navigating to the best available
resource. In addition to the public facing websites, each stakeholder also
separately maintains its own referral lists. This means that there is staff
time spent at each civil legal aid program, the statewide self-help center,
law libraries, and bar associations creating and maintaining referral lists.
When new services are created or existing services end, there is no easy
way to inform all stakeholders.
Future State
The vision is to create a governance structure focused on a triage portal
that would be the primary online referral site for people with legal issues,
regardless of income level. The database that feeds the triage portal
would be updated to include information from all primary stakeholder
groups and would have a component for partners to generate up to date
legal referrals without having to maintain their own lists. The governance
committee would make policy recommendations related to the online
triage system and referral database.
JFA Action Item
Convene a Triage Portal Advisory Committee (Advisory Committee)
governance structure to coordinate the work already being done to
redesign the civil legal aid online intake system with additional court selfhelp, ADR and private bar resources and to ensure there are sufficient new
resources developed for the long-term success of this project.
Why It's a Priority
Learning from the work of the NCSC Litigant Portal Workgroup, it is
critically important that our triage portal have a clear governance
component. There are many policy issues that have not yet been resolved
in Minnesota, including defining the roles of lead agency for the portal. For
example, the technological work that is already underway is through Legal
Services State Support, but the resources for clients above legal aid
funding guidelines are coming from the Minnesota Judicial Branch. Having
the governing body ready to address these and other policy decisions as
the portal development gets underway will be very important to its overall
success.
Community Involvement
Community representatives from United Way 2-1-1 would be members of
the Advisory Committee. Other community involvement would be in work
groups for design and user testing.
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Related Components
Design, Governance &
Management
Community Integration
& Prevention
Unbundled (Discrete
Task) Legal Assistance
Triage, Referral &
Channel Integration
Simplification
Resource Planning
Technology Capacity
Judicial & Court Staff
Education
Broad Self Help
Informational Services
Plain Language Forms
Language Services
Integration
Alternative Dispute
Resolution Integration
Compliance Assistance
Expansion & Efficiency
Improvements of Full
Service Representation
Courtroom Assistance
Services
Role Flexibility for Other
Professionals

Introduction · Assessment · Prioritization · Action Plan

961

Minnesota Justice for All Strategic Action Plan

Page 36

Resources Needed
Funding for a .25 FTE in providing staffing support to the Advisory
Committee. The funding would be sustained by LSAC, ideally through a
dedicated pro hac vice fee, which is under consideration.
Performance Measures
• Amount of funding the Advisory Committee is able to dedicate to
the triage portal work and supporting related JFA projects
• One of the tasks of the Advisory Committee would be to create
performance measures for the triage portal itself. 29
Communications
The Advisory Committee would need to be very intentional about its
communications plan. It will need to have regular communications (e.g.,
newsletter) with stakeholders to maintain excitement and commitment to
the triage portal project. As the portal gets closer to implementation, the
Advisory Committee would be tasked with creating an outreach strategy.
Communications about the JFA project initiatives will also be included in
the overall communication effort Minnesota will be coordinating with the
Voices for Civil Justice staff.

See Rebecca Sandefur, Increasing Access to Justice through Expanded “Roles Beyond Lawyers”: Preliminary
Classification Frameworks (2015), available at
www.americanbarfoundation.org/uploads/cms/documents/rbl_evaluation_and_program_design_frameworks_4_
12_15.pdf, for a discussion of designing evaluation criteria in access to justice initiatives.
29
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SRL Judge Team
Current State
Minnesota Judicial Branch requires judges to receive 45 hours of
continuing education credits every three years, and a wide variety of
training opportunities are organized by the Judicial Education Manager
and her staff. Courses on working with self-represented litigants are
regularly offered, but the trainers change, and content varies year by year.
Future State
The vision is for the Minnesota Judicial Branch to be a national leader in
training for judges working with self-represented litigants.
JFA Action Item
Create a Self-Represented Litigant Judge Team to train judges and be a
resource for the Minnesota Judicial Branch on best practices for working
work with self-represented litigants.
Why it’s a Priority
Taking advantage of the judicial leadership that has emerged from the first
phase of the JFA project, this is an opportunity to improve the quality of
training on self-represented litigant issues and have a team of judges able
to advocate for best practices in this area. The Minnesota Judicial Branch
has a successful model where a team of judges trained on best practices in
domestic violence cases then provide training to benefit judges statewide,
and replicating this model for self-represented litigant services will help to
prioritize the JFA work.
Community Involvement
There is an opportunity to create a series of training videos with selfrepresented litigants talking about their experience and how it could be
improved. This would provide the community voice as judges are learning
from one another about how to best work with self-represented litigants.

Page 37

Related Components
Design, Governance &
Management
Community Integration
& Prevention
Unbundled (Discrete
Task) Legal Assistance
Triage, Referral &
Channel Integration
Simplification
Resource Planning
Technology Capacity
Judicial & Court Staff
Education
Broad Self Help
Informational Services
Plain Language Forms
Language Services
Integration
Alternative Dispute
Resolution Integration
Compliance Assistance

Resource Needs
Funding for a team of five judges to attend national self-represented
litigant training and pay for retired judges to assist with their work while
the judge team is out of the office for training. Once the judge team is in
place, the Judicial Branch will pay for the ongoing costs related to these
trainings in the future.

Expansion & Efficiency
Improvements of Full
Service Representation

Performance Measures
• Tracking the number of judges trained
• Tracking the responses in the Minnesota Judicial Branch Access
and Fairness Survey to see if there is an improvement in results
after the training has been provided

Role Flexibility for Other
Professionals

Courtroom Assistance
Services
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Communications
Communications about the JFA project initiatives will also be included in
the ongoing communication effort Minnesota will be coordinating with the
Voices for Civil Justice staff.
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Family Law Process Simplification
Current State
Minnesota has invested significant resources in creating family court forms
and providing self-help services throughout the state. Less work has been
done on simplifying the court process that begins once those forms are
filed. Minnesota does have Early Case Management services in some
counties, but many rural areas have not found a way to make that model fit
due to lack of local resources.
Future State
The vision is for simplified family court processes in Minnesota for cases
involving two self-represented litigants, including an informal domestic
relations trial process. There would be services statewide to assist with the
effort, including the ability to receive pro bono assistance and appear in
court remotely, to ensure that rural areas are able to see full benefits of the
simplification effort.
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Related Components
Design, Governance &
Management
Community Integration
& Prevention
Unbundled (Discrete
Task) Legal Assistance
Triage, Referral &
Channel Integration
Simplification
Resource Planning

JFA Action Item
Recommend simplified family law processes in conjunction with Early
Case Management work underway in State Court Administration and
develop a pilot project.

Technology Capacity

Why It's a Priority
There was consensus among the Steering Committee and the stakeholders
attending JFA events that this is an area of need. The current family court
process (outside of expedited child support) was designed by lawyers for
lawyers. With more than 90% of family cases having at least one selfrepresented party at some stage of the case, it makes sense to try to design
a process that is simplified when that is appropriate (e.g., not domestic
violence cases). The Alaska model was of great interest to the Steering
Committee, especially the judges, and Minnesota would like to benefit from
their experience, especially in reaching rural areas with a full range of
services at the front end of the case.

Broad Self Help
Informational Services

Community Involvement
The private bar will be involved with the project for the expansion of pro
bono and feedback on recommended court rule changes. Self-represented
litigant feedback would be part of the pilot project effort to improve the
user experience before expanding to other parts of the state.

Expansion & Efficiency
Improvements of Full
Service Representation

Resources Needed
Having a portion of a State Court Administration staff person’s time to
coordinate the simplification effort would ensure that the project is
integrated in to business operations and staff training. There will be more
detail on the amount requested in the implementation grant application.

Judicial & Court Staff
Education

Plain Language Forms
Language Services
Integration
Alternative Dispute
Resolution Integration
Compliance Assistance

Courtroom Assistance
Services
Role Flexibility for Other
Professionals
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Performance Measures
• Reduction in post-trial motions filed by litigants
• Increase in satisfaction levels of SRLs about their court experience
• Reduction in court staff time
Communications
Communications about the JFA project initiatives will also be included in
the ongoing communication effort Minnesota will be coordinating with the
Voices for Civil Justice staff.
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Unbundled Roster
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Related Components

Current State
The Minnesota State Bar Association (MSBA) maintains a referral list for
their members who choose to participate through
www.mnfindalawyer.com. The district bar associations for some of the
larger counties in the state provide attorney referral services by phone,
including some lower fee services for people of modest means (usually
defined as 300% of poverty or below). None of these attorney referral
services maintain a roster specific to unbundled services. Most attorneys
interviewed during the JFA unbundled focus groups reported not
advertising unbundled as part of their practice, which makes it very
difficult to refer people who could benefit from this service to appropriate
attorneys.

Design, Governance &
Management

Future State
The vision is for a high volume of self-represented litigants to be referred
to appropriate unbundled services, providing a market based solution for
people in need at a cost they can afford and a reliable referral source for
attorneys who choose to make unbundled a significant portion of their
practice.

Resource Planning

JFA Action Item
The state and district bar associations would coordinate rosters of private
attorneys willing to provide unbundled services accessible both for online
users and phone users. For people who access services online, this would
be connected to the triage portal. For people who contact legal aid or the
court statewide self-help services via phone, they would be referred to the
attorney referral services via phone. It is a “no wrong door” approach for
people who are over the income guidelines for civil legal aid, but who can
benefit from limited scope services. For the online system, users who are
referred from the triage interview will have the information they have
already entered in the system passed to the bar association roster,
including case type, geography and income level, so that the user doesn’t
have to answer all the same questions again. The bar associations would
have training requirements for participating attorneys and would commit
to public education regarding the purpose and availability of unbundled
service.

Broad Self Help
Informational Services

Why It's a Priority
Minnesota has had favorable court rules in place allowing for limited scope
services since 2005, but the lack of attorneys advertising unbundled
services and insufficient referral systems has made it difficult to match
unbundled services with people who need it (particularly self-represented

Community Integration
& Prevention
Unbundled (Discrete
Task) Legal Assistance
Triage, Referral &
Channel Integration
Simplification

Technology Capacity
Judicial & Court Staff
Education

Plain Language Forms
Language Services
Integration
Alternative Dispute
Resolution Integration
Compliance Assistance
Expansion & Efficiency
Improvements of Full
Service Representation
Courtroom Assistance
Services
Role Flexibility for Other
Professionals
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litigants above income guidelines for legal aid limited scope clinics). This is
an area for significant growth in our state.
Community Involvement
JFA Steering Committee has conducted focus groups with self-represented
litigants to get their input on the need for unbundled services and how to
best market the services. This outreach would continue with community
members who would help with user testing of the online system as it is
developed.
Resources Needed
Funding for development of the online roster, outreach to attorneys and
outreach to community; bar associations would provide staffing and
sustaining funding for the effort
Performance Measures
• Tracking the number of unbundled referrals to each of the bar
association partners
• Tracking the success of the referrals with information back from
participating attorneys
• Measuring customer satisfaction with the service through a
research sample of participants
Communications
The bar association is planning a communications effort directed at
potential consumers of the unbundled service. Communications about the
JFA project initiatives will also be included in the ongoing communication
effort Minnesota will be coordinating with the Voices for Civil Justice staff.
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Housing Prevention Toolkit
Current State
Rural housing cases are primarily SRLs with advice only due to short lead
times, fewer available attorneys and long travel distances. 93% of eviction
cases are for non-payment of rent, and the average amount of money owed
is under $1500. Understanding of rights and responsibilities on the part of
both tenants and landlords is lacking.
Future State
The vision is for legal services to work in partnership with tenants,
landlords, government services, mediation and community services through
effective education and access to services for tenants (mediation, financial
help, legal advice) to maximize the number of housing disputes that can be
resolved without an eviction being filed.
JFA Action Item
Community outreach and partnering through one coordinator’s work in
Northeastern Minnesota has moved toward zero evictions in this region.
The project will gather in one place the resources and templates that have
worked in this region and include other successful practices in use in rural
Minnesota. The toolkit will be piloted in at least one other rural area and
evaluated in the pilot for its help in reducing eviction cases. Feedback will
be incorporated to create a final toolkit, which can be promoted statewide
and made available to other states.
Why It's a Priority
Minnesota has a statewide initiative focused on ending homelessness.
Minnesota housing shortages mean even first evictions can translate to
homelessness. Stable housing is cited as one of the most critical
“upstream” social determinants affecting families and children’s health,
education and safety. Evictions “travel” with those affected, impacting
future employment and future housing opportunities.
Community Involvement
This project will be focused on community involvement, drawing from the
experiences of one region’s successful community partnering practices and
encouraging other communities to build community partnerships through
the tools provided.
Resources Needed
Funding for the development and piloting of the toolkit in one or more rural
area as resources allow.
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Performance Measures
• Successful pilot of the rural Housing Court prevention toolkit as
measured by qualitative feedback on the toolkit pilot(s) – Year 1
• Track the number of rural communities who use the toolkit and
survey feedback on its effectiveness in their efforts to reduce
eviction cases through community prevention
• Track number of eviction cases, year over year, in Minnesota to see
if eviction cases are being reduced in areas using the toolkit and
compare this to other areas not using the toolkit.
Communications
Part of the toolkit will be focused on communications. One key message
for launching this project is that it will gather good practices from across
the State.
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ADR Remote Services
Current State
Minnesota has six Community Dispute Resolution Programs in eight
counties, with services focused in the metro area and some regions in the
northeastern and southwestern portions of the state. These programs
provide free and low-cost dispute resolution services using supervised
volunteer mediators. The Community Dispute Resolution Programs
provide mediation services for a wide range of civil disputes including
neighbor to neighbor, landlord tenant, small business disputes and family
members including juveniles and elders. By state statue they are
prohibited from providing services in divorce proceedings, but they do
cover post-divorce and never married parenting time mediations. The
current service model is for telephone based intake case management
followed by in-person mediation services. This has limited the ability to
provide mediation services outside the eight county areas where their
offices are located.
Future State
The vision is to make free and low-cost mediation services available in all
87 counties in Minnesota. This capability will include a centralized website
and 1-800 number for individuals from anywhere in Minnesota to submit a
mediation request. These requests then will be referred to mediation. In
this future state the 400+ volunteer mediators will be able to respond to
any Minnesotan requesting mediation either in person, or using remote
conferencing. This statewide capability to access a mediation requests will
be integrated in the Triage Portal so that people who could benefit from
mediation will be made aware about the option for ADR before proceeding
with litigation.
JFA Action Item
Fund Community Dispute Resolution Programs capacity to provide remote
mediation services to expand statewide reach and better connect with
community partners in underserved areas.
Why It's a Priority
The Community Dispute Resolution Programs have a service that is not
well integrated with the existing civil justice system partners. In
discussions about reaching new community partners and having a full
range of services available through the triage portal, the Community
Dispute Resolution Programs have asked how they can better connect
through the JFA efforts. Their idea of providing statewide remote services
and outreach fills a gap and helps reach the goals of better coordination
and providing services that are not limited by geography.
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Community Involvement
The six Community Dispute Resolution Programs recently entered into a
joint venture agreement. Part of the mission of this new organization is to
increase statewide access to mediation. As a part of this work they are
reaching out to community partners in all 87 counties. Through an
outbound calling campaign, local agencies have been identified to act as
referral partners. In each county we are reaching social services providers,
faith based organizations as well as local county help desks for outreach to
clients that would be appropriate for mediation. This aligns with JFA
efforts to connect with stakeholders outside of the courts, civil legal aid
and the private bar.
Resources Needed
Funding for an implementation grant to buy the hardware and accessories
for each location for remote mediation services through Community
Mediation Minnesota and to provide outreach about the new
service. Continuing funding would be provided by LSAC if the initiative is
successful.
Performance Measures
• Tracking the number of community partners reached through the
expansion effort
• Tracking the number of mediators trained to conduct remote
mediations
• Tracking the number of people served by remote ADR
Communications
Community Mediation Minnesota is developing an outreach and
communication plan. Communications about the JFA project initiatives
will also be included in the ongoing communication effort Minnesota will
be coordinating with the Voices for Civil Justice staff.
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Community Outreach Position

Page 47

Related Components

Current State
While civil legal aid and the courts have many different community-based
initiatives underway, there is no statewide position currently devoted to
community integration and prevention within the civil justice system.

Design, Governance &
Management

Call for Justice was a nonprofit that did training of United Way 2-1-1
referral and information specialists and held legal liaison programs
educating social service providers about legal issues and providers. Call for
Justice closed in late 2017, and worked with the Hennepin County Bar
Association to continue its legal liaison program work in the Twin Cities
metro area.

Unbundled (Discrete
Task) Legal Assistance

Future State
We envision a future state that expands outreach and communications
efforts between the civil justice system and community partners, including
social service providers. Communities across Minnesota will have better
access to legal information, resources, and services to help resolve civil
legal problems. Social service providers and community leaders will be able
to better issue-spot legal issues, and make better referrals to legal aid and
other resources when appropriate.
JFA Action Item
In addition to the Housing Prevention Toolkit and ADR Remote Services
initiatives, we see an additional action item to staff general community
integration and prevention work, with a focus on Greater Minnesota. This
position would start as a part-time position that would continue the work
started at Call for Justice to connect social service providers with legal
resources and providers and support the implementation of the Housing
Prevention Toolkit. The project partners propose this position to exist at
Legal Services State Support, a statewide project of the Minnesota Legal
Services Coalition.
Why it’s a Priority
During the assessment, project partners received clear feedback from
community-based participants that the civil justice system needs to
increase its coordination and outreach with nontraditional justice system
partners. This position will ensure that community involvement also
continues to move forward as the Justice for All work and related efforts
gain momentum in the next few years.

Community Integration
& Prevention

Triage, Referral &
Channel Integration
Simplification
Resource Planning
Technology Capacity
Judicial & Court Staff
Education
Broad Self Help
Informational Services
Plain Language Forms
Language Services
Integration
Alternative Dispute
Resolution Integration
Compliance Assistance
Expansion & Efficiency
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Services
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Community Involvement
Community involvement will be central to this initiative – community
stakeholders will help identify their substantive training needs and the
areas where this work will be most impactful.
Resource Needs
This position needs kickoff funding for a .25 FTE position and will be
sustained LSAC grants that had previously been granted to Call for Justice.
Performance Measures
• Survey of social service providers and community leaders’
understanding and awareness of issues and resources within the
civil justice system before and after outreach activities
• Volume and quality of referrals to legal aid from social service
providers
Communications
Communication channels outside of traditional civil justice system channels
will be critical to this initiative. The staff funded by this position will need to
create a communications plan that reflects the communities they are trying
to reach. This will likely involve a combination of social media platforms and
in-person outreach.
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Communications Plan

Our communication plan is set up in three phases for 2018. The first phase is “Establishing Resources for
Implementation.” We will keep communications within the working committees during this phase as we
are completing the Strategic Action Plan and while 2018 initiatives are being finalized and resourced.
The second phase is “Announcing the Plan.” This phase will begin when resources are confirmed, likely
at the beginning of February. This Strategic Action Plan will be announced, posted and communicated
more broadly through the judicial, legal aid and other related service communities. The third phase will
be to weave ongoing communication on the Access to Justice priorities and plans into the community.
Phase 1: Establishing Resources for Implementation – January 2018
While we have broad agreement on the priorities and strategic goals for our plan, we will be working to
secure resources for launching the initiatives in 2018. During this time, the communications will be
focused to the Steering Committee and the Chief Justice.
Key Messages
• Ensuring alignment on our five strategic goals
• Preparing proposals for implementation grants and other funding
• Communicating with recipients of funds to identify roles, plans and evaluation strategies
• Extending appreciation to key stakeholders for their work over the past 12 months
• Meeting with the Chief Justice to determine messages and method to communicate the plan
through the judicial system
Phase 2: Announcing the Plan – February 2018
When resources have been determined for implementing proposed initiatives, we will finalize our plan
and announce it to the civil justice community, including the Minnesota Judicial Branch, civil legal
services, and the private bar. The JFA Plan will be announced through the following communications:
• Announcement to the Steering Committee with a summary of next step communications
• Plan with letter of appreciation to all stakeholders participating in the planning process
• Plan communicated throughout the judicial system
• Plan posted on www.mnlegalservices.org and www.mncourts.gov
• Meetings to discuss the plan in February 2018
Key Messages
• Why access to justice is important for Minnesota
• 5 key priorities/strategic goals
• 2018 Initiatives
• Evaluation plans
• Where to send comments and feedback
• How to get/stay engaged in this effort
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Phase 3: Ongoing Communications – June, September, and December 2018
Keeping the JFA plan visible in the legal and judicial communities is a final and ongoing step of
communications for our work. In this phase, we want to establish quarterly communications on the
implementation and evaluation of our efforts, starting 2nd quarter, 2018. It will be important to
maintain awareness of our strategic goals, to evaluate the work underway, and to modify the plan as we
implement.
The key audiences for this phase of our communications will be the primary stakeholder groups involved
in the planning work, the Judicial branch and the Implementation grant recipients.
Communication Vehicles:
• Minnesota Legal Services Coalition blog and monthly newsletter
• Bi-monthly legal aid partner meetings
• MSBA LAD Committee, pro bono council, and assembly meetings
• Direct emails to key stakeholders
• Community meetings
• Judicial Branch newsletter “Branching Out”
• Judicial Branch annual report
• Work with the Court Information Office of the Judicial Branch to work on getting more
information in legal and other media outlets.

Conclusion
Minnesota civil justice system stakeholders are committed to steady progress towards the Justice for All
goals. This strategic plan is the result of many people from across the state who provided important
feedback and input into the project. The initiatives described in this report will result in expanded legal
services for many Minnesotans and real changes in how partners work together to create a more userfriendly system. The JFA process has led to real commitments on the part of the courts, civil legal aid
and the private bar to stretch beyond the usual stakeholders and integrate even more with the
community. This plan is intended to complement and supplement a wide range of current efforts
already in place or underway in Minnesota to ensure that all Minnesotans have access to effective
assistance for their essential civil legal needs; that we have a comprehensive and integrated approach to
the services we provide; and that our system provides a continuum of meaningful and appropriate
services for all. This has been a meaningful process for our state and we are ready to move our strategic
plan in to action.
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Appendix A: Survey Results
The below chart shows the survey findings of the steering committee prior to our meeting about
prioritization. The following page shows the audience live polling results from the Fall Stakeholder
meeting.
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Paraprofessional Pilot
Survey Results

To provide justice through a system that
assures equal access for the fair and timely
resolution of cases and controversies

Appendix I

Legal Paraprofessional Pilot Project
Implementation Committee
September 30, 2019

MJB Mission Statement
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Survey Responses
• 579 completed surveys from Thursday, September 12th through
Tuesday, September 24th
• Completion rate of 69%
• 835 started surveys

• Average time to complete: 6 minutes
• Written responses included as appendix

2
980

How many paralegals does your office currently employ, as either
permanent staff or contract staff?
30%

28%

27%

Percent of respondents

25%
19%

20%

15%

15%
10%

10%
5%
0%

0

1

2-5

6 - 10

Over 10

3
981

What is the paralegal's employment status? (Select the most appropriate
answer.)*

Percent of respondents

100%

89%

80%
60%
40%
20%
5%
0%

Employed full-time

Employed part-time

7%

0%
Employed through a
placement agency

Independent
contractor/ contract
paralegal

*Question asked only of respondents with at least one paralegal in their office.

4
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In your office, how many attorneys does the paralegal support? (Select
the most appropriate answer.)*

Percent of respondents

60%

40%

41%

42%

20%

0%

1-2

3-5

9%

8%

6 - 10

Over 10

*Question asked only of respondents with at least one paralegal in their office.
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What kind of work does the paralegal currently do for your office?*

Percent of respondents

100%

91%
80%

80%
60%
40%

70%

68%

54%
33%

20%
0%

8%
Research (e.g.,
Analysis (e.g.,
Document
Client
Technical skills
legal research,
substantive,
preparation and communications and support (e.g.,
fact investigation) procedural, legal management
(e.g., conduct electronic filing,
analysis)
(e.g., draft legal interviews, liaison
case
documents,
between parties) management
prepare materials
systems)
for hearings,
create exhibits)

Case
management
(e.g., maintain
files, track costs,
manage billing,
attend hearings)

*Question asked only of respondents with at least one paralegal in their office.

Other
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What kind of work does the paralegal currently
do for your office? Other – write in
• Secretarial - Prep of
•
Correspondence, Discovery,
•
eFilings
• Trial, post-trial matters and
appellate work
•
• Prepare probate & trust
accountings; prepare estate, gift,
and income tax returns
•
• Liaison for counsel.
•
• Makes copies of digital evidence
• Scheduling, subrogation/medical •
expense organization and
presentation
•
• None of the above describe the
•
work performed by paralegals.
Paralegals in my office gather and •
summarize records, perform social
media searches, communicate with •
outside parties regarding obtaining
records, maintain files. Paralegals •
do NOT perform substantive legal
work.
•
• Real estate work, such as
•
abstracting, preparation of
conveyancing documents, etc.
•

Industry subject matter expert
manage front desk and
applications

• Draft correspondence to Court and
opposing parties/counsel
• Provide input in case strategy
meetings; writing & editing briefs,
etc.
consult with internal clients;
• contract management
project work
• Board/committee governance
doc management but not drafting
• Hospital and case manager
Office manager, consults with
communications
attorney's and sometimes clients
• Summarize documentary evidence
Review contracts from third
- medical and other records
parties, draft contracts
• Discovery - preparation of
Translation
discovery, tracking of productions
docket tracking; to-do lists
• Intake
contract review
• Administrative Hearings
Answer phones
• Represent in Admin hearings
representation at social security • Direct case handling hearings
administrative hearings. Have own
case load
Administrative roles
Collects and organizes documents
tax preparation
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Please describe how the paralegal is supervised.*
70%

66%

Percent of respondents

60%
50%
40%
30%

30%
20%
10%
0%

4%
By multiple licensed attorneys

By one licensed attorney

Other, please specify

*Question asked only of respondents with at least one paralegal in their office.
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Please describe how the paralegal is
supervised. Other – write in
• office manager

• Paralegal supervisor (also a paralegal)

• by a supervising attorney

• Administrative supervisor

• Not really supervised. Billable hours. • Paralegal Manager
• Staff supervisor
• Director of Sales/Marketing
• Non-attorney administrative staff

• Legal Manager

• There is one non-attorney supervisor •
that manages all staff members.
There is attorney supervision through •
each practice area in the office.

We have a head supervisor in each
department
By assigned attorney and by
unlicensed paralegal supervisor

• By multiple attorneys and an Admin • Division Support Staff Supervisor
person
• Firm Administrator
• Through Admin
• Supervising paralegal
9
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In the last five years, have you or your legal office had difficulty finding
qualified paralegals?

Percent of respondents

60%
45%
40%
30%
24%
20%

0%

Yes

No

Not applicable/ don't know
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Of the three areas of law, creditor-debtor, family, and housing, in which
area(s) do you believe additional assistance from paralegals would
provide the most benefit to clients? (Select all that apply.)

Percent of respondents

60%
48%

50%
40%
30%

30%

29%

Family law

Housing law

24%

20%
10%
0%

Creditor-debtor law

No opinion/ don't know

11
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In which area(s) of Minnesota would clients benefit most from this pilot
project? (Select all that apply.)
Percent of respondents

60%
44%
40%

29%

28%
20%
0%

15%

11%

Minneapolis or Twin Cities area Regional center
St. Paul (city
(7 counties:
(e.g.,
limits)]
Anoka, Carver, Rochester,
Dakota,
Duluth,
Hennepin,
Mankato)]
Ramsey, Scott,
Washington)]

6%
Rural
Minnesota

Other

No opinion/
don't know

12
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Which tasks or responsibilities would you be comfortable with a
paralegal handling under the supervision of a licensed attorney? (Select
all that apply.)
Percent of respondents

100%

92%

80%
60%
40%

31%

27%

20%
0%

33%

30%

23%
12%

Reviewing and Representing Representing Representing Providing legal Appearing in
clients in
advice to
court
preparing
clients in
clients in
clients
documents
negotiations administrative mediations
or arbitration
hearings

* 5% of respondents wrote in ‘none’ in Other

Other
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Which tasks or responsibilities would you be
comfortable with a paralegal handling under the
supervision of a licensed attorney? Other – write in
• A lot of the answers above are practicing • Conducting witness interviews. Drafting • I am not sure where I think the line should
generic discovery requests.. Summarizing
be. The truth is the a lot of people,
law and ethically, I cannot endorse any of
them for that reason. Let's provide more
medical records. Legislative-history
including paralegals, think they know
attorney help to people instead of
research.
more than they do which can end up
stretching the ethical obligations.
doing more harm than good. But maybe
• Depends on the matter
if paralegals could sign off on documents
• Add long as the representation is limited
and appear at uncontested hearings, that
to areas that they would be prepared for • Depends on the paralagals number of
could be a good balance. Really it
years of experience
and skilled in, they should be able to
depends on the person and what they are
capable of though. Mediation and
•
Explaining
options
to
clients,
without
• Appearing in conciliation court.
contested hearings should require a level
providing legal advice.
of knowledge that frankly not all lawyers
• Appearing in conciliation court; appearing
have either.
• Explaining the law
at eviction hearings (1st appearance);
appearing at FENE
• I do not think this is a good idea.
• Filing documents, managing case files.
• Appearing in Court for hearings where no
• I honestly wouldn’t feel comfortable have
• For all of the above answers, with
legal argument is being made such as
any one other than a attorney handling
limitations (i.e. comfortable with paras
scheduling conferences and status
any of these items.
preparing
certain
routine
documents,
conferences.
negotiations, mediations etc.)
• Intake, calendaring, file management
• Appearing in special courts, like housing
• Helping clients fill in self help forms that • Interviewing the client and performing
court, or the equivalent in rural
are later reviewed by an attorney.
jurisdictions.
discovery
•
I
would
feel
comfortable
in
some
limited
• Attend child case planning activities, such
• It really depends upon the person and
settings such as negotiations or
as mental health or child welfare
malpractice insurance. I do not know if I
administrative hearings. However, it
would feel comfortable for a paralegal to
entirely
depends
on
the
level
of
training
• communication on scheduling / hearing
be unsupervised unless they have done
they've had. None of my paralegals are
prep
courses or experience in representing
presently competent to appear in court,
clients.
• client communications, research as to
manage a negotiation, attend
facts of a case, initial legal research, file
administrative hearings, or appear in
• Legal research
and calendar management.
mediation. But they could be trained over
several years to become capable of doing
• Conciliation court appearances
those things.
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Which tasks or responsibilities would you be
comfortable with a paralegal handling under the
supervision of a licensed attorney? Other – write in
• Paralegals should not be representing
• The paralegals I have worked with are
clients at hearings, mediations, appearing better than first to third year attorneys,
in court or giving legal advice.
yet we still have those first to third year
None [x17]
attorneys do all of the above.
• preparing and reviewing documents only
NONE - ALL communications should only
under attorney supervision.
• This question assumes an answer with a
be done by licensed attorneys.
starting point, it directs the answer to an
• preparing documents subject to review by assumption that supervising someone to
None of the above
attorney only. Drafting and managing
do something makes them as qualified as
discovery may be beyond a paralegal's
the person licensed to perform that duty.
none of the above
ability depending on the complexity of the Other than review documents, none.
case.
Paralegals are not trained or qualified to
None of the above.
provide legal representation.
•
Research
and
efiling
None of these categories are sufficient
limited provision of general legal
detailed for me to offer an opinion (what • Research, drafting memos, organizational • VERY
advice to clients.
kinds of documents? what kinds of
systems
negotiations? etc etc)
• Why not fund the agencies that have
• Reviewing and preparing documents
already established an effective means to
NONE!!!!!!!!!!!!!!!!!!!!!!
under the supervision of a licensed
aid low income litigants? Legal Aid;
attorney
Volunteer Lawyers Network, Central MN
None, stop taking business away from
attorneys
• See prior answer, supra; our clients are all Legal Services?
probate, trust, estate planning and
• With the right training and education and
None. Terrible idea.
taxation matters
under supervision of licensed attorney a
paralegal could represent a client in court,
None. I question the wisdom of this
• Sharing statutory provisions with clients
be involved in negotiations, mediation,
project.
and provide legal advice.
• The caveat to each of the selections
None. Why isn't 'none' an answer?
above is I feel they should have to pass
some sort of test or licensing process as
Only the tasks currently performed by a
many holidng themselves out to be
paralegal
paralegals lack the breadth of experience
I feel would be needed to represent a
client in court.

• None of those things should be handled
by paralegals.
•
•
•
•
•
•

•
•
•
•
•
•

15
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Percent of respondents

What do you think the minimum qualifications should be for a paralegal
to do any or all of the tasks or responsibilities listed in the previous
question? (Select the most appropriate answer.)
40%

32%
22%

18%

20%
7%
0%

2%

7%

11%

A bachelor's A high school A high school A law degree A paralegal An associate Other, please
degree
diploma, or diploma, or
or other certification
degree
specify
its
its
advanced
equivalent, equivalent, professional
and more and up to 3
degree
than 3 years
year of
of paralegal paralegal
experience experience
16
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What do you think the minimum qualifications should be for a
paralegal to do any or all of the tasks or responsibilities listed in
the previous question? Other – write in
• This is a horribly drafted question. I think
someone with a bachelors degree or less
who is smart can draft paperwork
A bachelor's degree and a paralegal
especially if you automate your
certification
documents. I think someone who has
there should be competency standards • I don’t think paralegals should be handling worked in a law firm for a long time and
has become familiar with the firm’s
anything outside of drafting documents,
established by the court with ethics rules
practice area can likely handle a
research or memos. They are not versed
mediation. Depending on they type of
A paralegal certification is sufficient to
in the law the way attorneys are and
hearing, if just a simple one, someone
review and prepare documents. I don't
should still remain behind the scenes.
with a bit of education and instruction
think that paralegals should do any of the
could represent a client at a hearing or
other tasks listed in the previous
• This survey is defective -- it presupposes
administrative hearing. Complex legal
question.
that allowing paralegals to function as
arguments and hearings - need much
lawyers is a good idea, when in fact it is
Street smarts and savvy. I can TRAIN
higher level person to handle.
an overwhelmingly bad idea.
anyone with common sense. Being able to
• should test for knowledge
meet client expectations requires ability • We have employed paralegals with a
to triage and think on ones feet
secretarial background that we essentially
trained on the job and from 2 year
Bachelor's degree or associate degree
paralegal programs,
plus more than 5 years' experience
• a high school diploma and 7+ years of
Law degree. That’s what we went to law
hands-on experience. Maybe in lieu of
school for.
some of the years of experience a
paralegal certificate.
Bachelor degree, paralegal certification,
and character and fitness review;
• A bachelor's degree, with a paralegal
including ongoing education
program within it, plus 5 years experience
requirements.
working as a paralegal

• High school diploma, Paralegal Associate •
Degree or 3 years equivalent experience +
3 years experience
•
• A LAW DEGREE!!!
•
•

•

•
•
•

At least a bachelor's degree that's more
than just a paralegal certification.

17
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What do you think the minimum qualifications should be for a
paralegal to do any or all of the tasks or responsibilities listed in
the previous question? Other – write in
• I think it is about a persons skill and
experience so a smart person with no
diploma could still learn and do good
work.
• first year of law school
• apprenticeship-style training in the
specific area of law
• Certain number of years experience. 510?
• Atty's lic.
• minimum years experience - ex. 5 years
• An associate's degree AND three years of
paralegal experience.

• A law degree and a license to practice law • A bachelor's degree in paralegal/law or a
paralegal certification, plus at least 5
• The idea that we should be expanding the years substantive experience directly in
ability of Paralegals to actually represent
the field of law services are provided.
people, is wrong and misguided
• An associate's degree in paralegal/legal
• Two years full time experience
studies, 5 years experience, and pass a
licensing test OR a bachelor's degree in
• Either option 2 (HS diploma plus 3 years)
paralegal/legal studies, 3 years
or an apprenticeship or equivalent
experience, and pass a licensing test.
• In my opinion, degrees matter less than
• Bachelor's degree and paralegal
experience and a certification.
certificate or more than 3 years
substantive paralegal experience
• A law degree and admission to the bar.
• Bachelor's Degree or a paralegal
certification and a minimum of 2 years
paralegal experience

•
• A bachelors degree AND a paralegal
certification are ideal if we are going to
allow these individuals to give advice and
•
other assistance.. I do think that
individuals can learn on the job so a
number of years working under the
supervision of a licensed attorney may
•
also be acceptable as long as the attorney
is confident of the legal assistants skills.

ABA approved paralegal studies
bachelor's degree or graduate degree
I think if this is done, it should only be
paralegals that have a number of years of
experience.

• A bachelor's degree plus five or more
years of substantive paralegal experience
• Bachelor's Decree AND Paralegal
Certification
• A law degree, bar passage, and upkeep of
all licensing requirements for attorneys.

Some college degree (AA, BA, MBA) with
pratical paralegal work which can be
authenticated by a licensed attorney
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What do you think the minimum qualifications should be for a
paralegal to do any or all of the tasks or responsibilities listed in
the previous question? Other – write in
• A paralegal should have at least a
Bachelor Degree plus a post
baccalaureate paralegal certification.
Licensing should be required, such as
PACE
•
•

•

•
•

• Paralegal degree and 5+ years of
experience.
• An associate degree and more than 3
years legal experience

• Significant experience in the relevant area
of law, perhaps demonstrated via referral
from a lawyer or judge.

• Experience & a good grasp of the area of
law addressed, is key. I'd say more than 3
• A paralegal certification and more than 3
yrs experience and some kind of degree
At least an associates degree or a
years of relevant paralegal experience
or para certificate.
paralegal certification
It all depends on the program attended. • JD and law license
• no comment
An AA with a paralegal certificate might • High school diploma, Paralegal
• I am a paralegal
be enough, but my thought would be
certification, and 3-5 years of legal
there should be specifc and special
• A law degree-however then the point is
experience
classes/CLEs related to any additional
moot, they are no longer a paralegal but
responsibilities in any of these areas for • An Associate's Degree in Paraelegal
an attorney
clients
Studies or a Bachelor's Degree with a
Paralegal Certificate
• An associate degree and paralegal
Bachelor's degree and five years of
training.
paralegal experience in area of practice • A bachelor's degree and more than 3
and paralegal certification
• A high school diploma and close
years experience
supervision of a competent paralegal or
A bachelor's degree plus paralegal
• A paralegal degree with X number of
attorney.
certification
years of experience in that area of law.
• a four year degree AND a paralegal
I think a law degree, paralegal
• Bachelor's degree, at a minimum, and
certification
certification or bachelors degree in some
then either some certification with
sort of law area would qualify as they
SUBSTANTIAL training (more than a real
pertain to the area we would practice in.
estate agent, for instance) or an
apprenticeship with an attorney and
some sort of test/certification afterward.
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What is your profession?
90%

Percent of respondents

80%

76%

70%
60%
50%
40%
30%

19%

20%
10%
0%

4%
Attorney

Paralegal

Other, please specify
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What is your profession? Other – write in
• non profit case
manager
• Legal AA
• law professor
• District court judge
• Judicial officer
• Judge
• Attorney working in
compliance
• Judge
• District Court Judge

• District court judge
• Judge
• Court employee
• judge
• Judge
• District Court Judge
• Judge
• judge
• Court Administration
• Legal Assistant
• Judge

• Law
librarian/attorney
• Legal Assistant - no
paralegal certificate
• Trust officer
• Regulatory
Compliance
• Judicial Officer
• legal education
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How long have you worked in your current role?

35%

32%

Percent of respondents

30%
23%

25%
20%

23%
18%

15%
10%
5%
0%

4%

Less than 1 year

1 - 5 years

6 - 10 years

11 - 20 years

More than 20
years
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How would you describe your office? (Select the most appropriate
answer.)
Percent of respondents

25%
20%

22%
18%
15%

15%
10%

11%
7%

5%
0%

Government Legal Services

12%
9%
5%

Solo
Other, please
Private
Large private Medium Small private
specify
Corporation firm (over 20 private firm firm (1-5 practitioner
attorneys)
attorneys)
(5-20
attorneys)
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How would you describe your office? Other –
write in
• nonprofit
• education
• Retired

• I'm freelance and support 5
firms virtually

• Department at the University of
Minnesota

• local govt. not in CAO

• Financial Corporation

• Judge

• I am a contract paralegal working
under the supervision of
• Non-profit that does not provide
licensed attorneys.
legal services.
• educational institution
• Nonprofit Trade Association
• Non profit
• non-profit

• Non-profit- Legal Education

• County law library

• Consulting services

• In house Counsel Private Bank

• My office provides sliding scale
fee representation to low and
middle income clients. We are
already doing what you are
trying to do and we offer
attorneys to represent people.

• Publishing

• Public company
• Solo practice now; previous
managing shareholder of a
20+attorneysuburban firm

• Judge

• nonprofit

• University
• public corporation
• Public company
• Large public corporation
24
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Where is your office located?
Percent of respondents

60%
43%
40%

30%

20%
9%
0%

15%
2%

Minneapolis or St. Twin Cities area (7 Regional center Rural Minnesota
Paul (city limits) counties: Anoka, (e.g., Rochester,
Carver, Dakota, Duluth, Mankato)
Hennepin, Ramsey,
Scott, Washington)

Other, please
specify

25
1003

Where is your office located? Other – write in
one in the Twin Cities area and
• No office
one in Rural Minnesota
• CA
• Rochester and the surrounding 11
• We are located in Mpls but
represent people in counties that county area
are an hour less from our office. • St. Cloud. By the way, how is St.
Cloud not a regional center but
• California
Mankato is?
• Rice and Ramsey Counties
• I am in St. Paul, but we have
• Wright and Sherburne
other offices.
• Fargo
• St. Cloud
• There are two office locations
26
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In what area(s) of law do you or your office practice?
80%

71%

Percent of respondents

70%
60%
50%
40%
30%

34%
24%

21%

20%
10%
0%

Creditor-debtor law

Family law

Housing law

Other
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Paralegals currently employed, by office location

Percent of respondents

70%
57%

60%
50%
40%
30%
20%
10%
0%

34%

28%

25%
9%

0

14%

30%

30%
22%

26%

24%
13%

13%

6%
1

2-5

11%

6 - 10

10%
0%
Over 10

Minneapolis or St. Paul (city limits)
Twin Cities area (7 counties: Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, Washington)
Regional center (e.g., Rochester, Duluth, Mankato)
Rural Minnesota
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Area(s) of law where additional assistance from paralegals would most benefit
clients, by how long respondent has worked in current role
60%
53%
48%

Percent of respondents

50%
40%

41%
36%

36%
32%

30%
20%

46%

27%

25%
19%

31%
27%

27%

17%

10%
0%

Creditor-debtor law
Less than 1 year

Family law
1 - 5 years

6 - 10 years

Housing law
11 - 20 years

No opinion/ don't know
More than 20 years
29
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Area(s) of law where additional assistance from paralegals would most benefit
clients, by respondent office location

Percent of respondents

60%
50%

46%

20%

51%

47%
41%

40%
30%

49%
35%

26%

22%20%23%

25%

31%

27%28%

29%

42%

33%
24%25%

17%

10%
0%

Creditor-debtor law

Family law

Housing law

No opinion/ don't know

Minneapolis or St. Paul (city limits)
Twin Cities area (7 counties: Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, Washington)
Regional center (e.g., Rochester, Duluth, Mankato)
Rural Minnesota
Other, please specify
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Area(s) of law where additional assistance from paralegals would most benefit
clients, by respondent office location
60%

Percent of respondents

50%

46%

20%

51%

47%
41%

40%
30%

49%
35%

26%

22% 20% 23%

27% 28%

31%

29%

33%
24%

10%
0%

Creditor-debtor law

Family law

Housing law

No opinion/ don't know

Minneapolis or St. Paul (city limits)
Twin Cities area (7 counties: Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, Washington)
Regional center (e.g., Rochester, Duluth, Mankato)
Rural Minnesota
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Area(s) of law where additional assistance from paralegals would most benefit
clients, by respondent's area of practice
60%
50%

Percent of respondents

50%
41%

40%

34%

32%
30%

37% 35%
31%

28%

32%

35%

37%
33%

37% 35%
30%

23%
20%
10%
0%

Creditor-debtor law

Family law

Creditor-debtor law

Family law

Housing law
Housing law

No opinion/ don't know
Other
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Area(s) of Minnesota where additional assistance from paralegals would most
benefit clients, by how long respondent has worked in current role
50%

44%

Percent of respondents

45%
40%

36%

35%
27%

30%
25%
20%
15%
10%

32%

32%
26%

20%

19%

14%

12%

11%

11%

6%

5%
0%

34%

47%

3%

Minneapolis or St. Twin Cities area (7 Regional center Rural Minnesota
Paul (city limits) counties: Anoka, (e.g., Rochester,
Carver, Dakota, Duluth, Mankato)
Hennepin,
Ramsey, Scott,
Washington)
Less than 1 year

1 - 5 years

6 - 10 years

11 - 20 years

6%

4%
0%

Other

No opinion/ don't
know

More than 20 years
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Area(s) of Minnesota where additional assistance from paralegals would most
benefit clients, by respondent's office type
60%
50%

50%

43%

40%

10%
0%

32%

29%

30%
20%

49%

23%

18%
10%

36%

35%

35%
26%

26%

23%

15% 17%
9%

10%

8%

4%

Minneapolis or St. Twin Cities area (7 Regional center Rural Minnesota
Paul (city limits) counties: Anoka, (e.g., Rochester,
Carver, Dakota, Duluth, Mankato)
Hennepin, Ramsey,
Scott, Washington)

6%

Other

Government

Legal Services

Private Corporation

Large private firm (over 20 attorneys)

Medium private firm (5-20 attorneys)

Small private firm (1-5 attorneys)

No opinion/ don't
know

Solo practitioner
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Area(s) of Minnesota where additional assistance from paralegals would most
benefit clients, by respondent's office location
Percent of respondents

60%

52%

50%

45%

40%
30%
20%
10%
0%

33%

32%
17%

33%

13%

15%17%

8%

33%

27% 26%
22%

22%

10%

5%

8%

48%

25%

8%

Minneapolis or St. Twin Cities area (7 Regional center Rural Minnesota
Paul (city limits) counties: Anoka, (e.g., Rochester,
Carver, Dakota, Duluth, Mankato)
Hennepin,
Ramsey, Scott,
Washington)

4%

8%

4% 3%

Other

No opinion/ don't
know

Minneapolis or St. Paul (city limits)
Twin Cities area (7 counties: Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, Washington)
Regional center (e.g., Rochester, Duluth, Mankato)
Rural Minnesota
Other, please specify
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Area(s) of Minnesota where additional assistance from paralegals would most
benefit clients, by respondent's area of law
45%
40%

Percent of respondents

40%
35%
26%

25%

40%

30% 31%

29%

30%

42%

27%

24%

20%
15%
10%

12% 12% 13%

12%

10%

12%
7% 6%

5%
0%

Minneapolis or St. Twin Cities area (7 Regional center Rural Minnesota
Paul (city limits) counties: Anoka, (e.g., Rochester,
Carver, Dakota, Duluth, Mankato)
Hennepin,
Ramsey, Scott,
Washington)
Creditor-debtor law

Family law

9%

Other

No opinion/ don't
know

Housing law
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Tasks respondent would be comfortable with paralegals handling under the
supervision of an attorney, by respondent profession
120%

Percent of respondents

100%

98%
91%
85%

80%
60%

62%
54%
46%

54%
42%

40%
24%

20%
0%

46%
25%

19%

49%
42%

51%

24%
16%

23%

Reviewing and Representing Representing Representing Providing legal Appearing in
clients in
advice to
court
preparing
clients in
clients in
clients
documents
negotiations administrative mediations
or arbitration
hearings
Attorney

Paralegal

14%

5% 8%

Other

Other, please specify
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Tasks respondent would be comfortable with paralegals handling under the
supervision of an attorney, by current paralegal responsibilities

Percent of respondents

120%
100%

99%

94%
87%

80%
55%

60%

38%

40%

Reviewing and
preparing
documents

Representing
clients in
negotiations

20%

Representing
clients in
administrative or
arbitration
hearings

53%
39%
29%

33%

23%

20%
0%

59%

53%

Representing
clients in
mediations

36%

44%
29%

23%

Providing legal
advice to clients

18%

Appearing in
court

Analysis (e.g., substantive, procedural, legal analysis)
Document preparation and management (e.g., draft legal documents, prepare materials for hearings, create exhibits)
Client communications (e.g., conduct interviews, liaison between parties)
NA - Office employs no paralegals
38
1016

Paraprofessional Pilot Survey Comments on Difficulty Finding Qualified
Paralegals
September 25, 2019
This is a small firm with many needs, and it is difficult to find a paralegal with enough experience to
handle the position who doesn't demand a salary a small firm cannot afford to pay.
Low quality applicants, high pay demands
Part time estate planning paraprofessional
The ability of Paralegals varies greatly, but finding qualified and trainable Paralegals as well as
keeping them within the ethical requirements when they work is a challenge.
Most paralegals applying had little experience or the most experience was more in the role of
secretary or administrative assistant and not substantive paralegal work
Paralegals must have experience in field, be computer literate and understand and use multiple
client EDS systems. Hard to find anyone with all those skills. To some extent, such a person is worth
more than a practicing attorney
There is a shortage of qualified paralegals in the marketplace.
Yes, difficult
Paralegal expectations and requirements vary per legal field and 'side' of claim (i.e. different
paralegal expectations for plaintiff vs. defense). Thus, finding a qualified paralegal for 'side' and area
of law is not automatic.
It has been difficult finding competent paralegals.
It's a sellers' market.
difficulty finding skilled paralegals to appropriately manage files and provide support to attorneys
We have cycled through numerous paralegals over the past few years and many have had difficulty
understanding the law and procedures. Not to mention general work requirements.
Most are entry level
It is a competitive market.
Not enough paralegals that are qualified for the position.
Shortage of highly skilled and experienced candidates
It’s been difficult to hire additional qualified paralegals
Paralegal program completion is not a good indication of being a qualified paralegal. In fact, the
paralegal I work with most now has no formal paralegal education or certification.
Quality of education concerns
Insufficient interest by qualified persons with required work ethic when openings were posted
Nature of the work required
Not enough experience and do not speak the native language of most of our clients.
Particularly in the patent area, it is difficult to hire paralegals with substantive experience and
requisite attention to detail.
I practice IP law, primarily, and it is very difficult to find IP paralegals in Minnesota.
There aren’t many experienced paralegals available
Not enough good ones
We have had two hiring rounds where we were unable to find paralegals with bachelor's degrees, a
preferred qualification.
The employment market is tight, due to economic boom created by President Trump.
Rural Minnesota
1
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Our office is located in a suburb of the Twin Cities and most paralegals do not want to travel outside
the metro core.
Lack of training and skill sets required training and extra supervision that did not make it cost
effective to have paralegal staff
There are many people who say that they are a paralegal but do not actually have appropriate
training and background to do the job.
No enough properly trained in our area.
The title paralegal is often attached to legal assistants with no formal training or skillset.
We usually hire legal assistance. The problem is hiring of younger people whose attendance is
absolutely s***
Most paralegals we have interviewed who have come out of programs are poorly prepared, to work
in an office, don’t understand the legal process, and have no experience with customer service. The
paralegal programs appear to be training people who have community college or lesser degrees and
throwing them out there with a certificate.
Too many paralegals who are used as legal assistance in firms so lack training or experience; those
who have training or experience are overpaid
It’s difficult to find paralegals specifically educated to be paralegals.
it's simply too easy to get a paralegal certificate. They come out of schools, both online and in
person with inability to do even the basics, typing for example. using PDF's or advanced Word skills,
no basic office decorum or ability to speak in a professional manner. Then moving on to an utter
inability to problem solve. That might be developed after say 15 years...but even then unlikely.
Many people who apply for the positions do not have formal education or prior experience
There's a lack of paralegals in northern MN.
Our office is outstate and wages are lower than in the Twin Cities. We tend to train our own legal
assistants. We have just 1 certified paralegal.
The best paralegals for our field of law intelligent, self-motivated, hard-working specialists. These
qualities are hard to find in any field.
There are not enough qualified paralegals in the job pool and not enough persons seeking out formal
paralegal training. The 'good ones' are very expensive. We have engaged a hiring firm to find
paralegals over the last 2-4 years and they are hard to find.
Hard to find good people with attention to detail.
Just had some hiring misses that didn't work out.
It has been hard to compete with government positions that hire paralegals for similar pay, but far
better benefits.
Finding any paralegal that is capable of problem solving or understating the legal field has been very
challenging. Generally, the last 4 paralegals I have worked with have been willing and able to
perform only specifically delineated tasks. They have not developed a feel for litigation, they have
not been problem-solvers, they do not understand the client goals and needs. We have ONE
SHINING STAR of a paralegal who should be an attorney - she could do any of this. But she has
proven a unicorn, we have been unable to find anyone close.
The pool is very small. The paralegal career path is not appealing to many.
Staff turnover
They are difficult to retain as many opportunities exist for qualified legal professionals.
Hard to find people with sufficient experience to allow them to be independent enough to make the
paralegal a good investment.
Few to no people apply for openings

2
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There seems to be a very small pool of good paralegals with the interpersonal skills and intellect to
do the job well.
hard to find paralegals with supervisory experience
pay
Not qualified, or did not want to put in the hours
We work in a very specialized field
Candidates are hard to find. We have to locate people with basic skills and train them.
Supply appears to be tight right now.
no qualified candidates in the area
It has been difficult to find quality candidates that do a good job and have the level of detail needed
for the position.
we are a legal aid office and can't pay a lot, so we tend to train recent graduates on the job which is a
win-win
It is especially difficult to find qualified paralegals in Greater Minnesota.
There are fewer applicants for job openings and must fewer qualified applicants.
Rural Minnesota has a hard time finding people to hire with a paralegal degree.
Technology deficienies
Our office is in rural Northwest Minnesota. It is hard to find paralegals that are willing to work in this
area. The implementation of this pilot project would allow for more paralegals to be available
because there would be more incentive to move and/ or work in the area.
We lost a very experienced paralegal. It was difficult to find a paralegal with similar experience and
attitude.
Unfilled open positions
In rural Minnesota we have few applicants for Paralegal positions with education or experience. The
paralegals we do have have been trained by us for the work.
Difficult to find paralegals with broad experience to work in smaller firm setting.
We have had difficulty finding qualified paralegals with the capacity to effectively research and draft.
There isn't much in the middle. Young and inexperienced or very experienced and very expensive.
We struggle to find well-trained paralegals for a litigation practice.
Our pay for paralegals might be below market which has made it difficult to replace paralegals who
retire.
Most applicants are not qualified and those that are want too much money.
None around in NW Minn
rural area
need additional help sometimes and people are looking for a more permanent situation.
Three in a row were self-serving, ill-prepared, disloyal, and/or substance abusing.
We require a broad set of skills and analytical capabilities
Quality; location
WE are a rural firm and can't pay what Twin CIties firms pay
We had extreme difficulty finding an experienced probate paralegal and a criminal law paralegals.
Our paralegals have to learn a variety of areas of law and handle a fairly heavy caseload, which can
be difficult. There are a variety of skills necessary and it can be hard to find someone to fulfill all the
expectations.
Our labor market in Bemidji makes it difficult to find potential candidates who have office experience
and/or experience working in the legal sector.
to many factors to explain
3

1019

The paralegal certificate graduates I've encountered are generally unprepared for the workplace and
resistant to putting in the extra time to learn the 'system.' There seems to be a feeling of
entitlement that a certificate will immediately produce an income-generating job without
meaningful contribution or commitment to a legal project. The outstanding paralegals I've
encountered are not certified and come from an office manager or small business background
conducive to self-starting.
This is a bit of a cheat answer. I work for a large private corporation. Our paralegal candidates for our
recent job openings have been more likely to be over-qualified. The company is reluctant to
compensate the paralegals at a market rate, which can make it a challenge to find a good fit.
Hard to find someone qualified who wants to work part time and can do so independently.
It is a specialized field and finding a well qualified paralegal is not easy. Most do not have the work
experience, or knowledge of the case type.
Shortage in family law of qualified candidates
Unqualified applicants with general secretary or reception skills in a law office does not equal
Paralegal.
Pay is too low for qualified paralegals
Not enough good candidate paralegals in out state Minnesota.
lack of experience and understanding of legal concepts
Area specifications / probate, trust administration. Very few knowledgeable candidates in this
practice area with probate and tax knowledge
Difficult to find paralegals with training. Office assistants are more prevalent in the work force.
Not enough qualified paralegals out there. People are going to law school instead- better money
We are currently short staffed. Finding corporate paralegals with securities experience and qualified
intellectual property paralegals is a challenge.
Minimal difficulty; my company rarely has paralegal openings and rarely hires entry level paralegals.
It can be difficult to find qualified paralegals to fill openings requiring experience, education, etc. but
the company has a good reputation and pays its paralegals well.
Paralegals are expensive. They want to earn $60-80k - which is more than most first year attorneys
make! Which then makes more sense to hire an attorney...
Paralegals don't have the enough experience for what law offices are looking for.
Employees don’t have the education in writing, research or understanding of the profession. We see
this a lot with paralegal certificates and 2 year degrees.
To hire experienced paralegals, the salary requirements are usually prohibitive of a small firm.
Experienced candidates are hard to find.
Potential candidates do not have sufficient education, training or knowledge.
Yes, skill levels and knowledge vary. Our firm does not utilize a recruiting service so all postings are
done on our own through traditional job posting sites.
Paralegals who applied did not have requisite years of experience.
Extremely difficult to find somebody with the soft skills for clients and technical research skills
There has been an issue with finding paralegals with the level of experience and attention to details.
There are also a fair number that have problems getting to work timely due to family commitments,
etc. They are not reliable and their error level is high.
rural community
We posted and interviewed for a paralegal position but were unable to find a qualified candidate
that could perform the job requirements for the salary we were offering.
We are a nonprofit and unable to pay for qualified paralegals who can support attorneys in tasks
beyond technical skills. Our attorneys make approximately what a paralegal at a large firm can make.
4
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I have looked for part time help and struggled to find qualified assistance.
Very few applicants for open position in the non-metro area
in real estate, not enough highly skilled paralegals in marketplace
When I worked at a large firm, I had difficulty finding qualified paralegals to work with, largely
because they had the position based on work experience and did not have current or recent
education in a paralegal training program.
We're not in MPLS, so it's always a challenge to find qualified people
Highly trained paralegals (not just a 6 month certificate) hard to hare-- note that this is outstate and
all hiring is challenging.
We have had difficulty finding qualified, experience paralegals
Can't afford paralegals. The definition of paralegal is not clear. I use non-certificated legal assistants.
That is, I use individuals that have a four year degree (and some working on their four year degree)
but their degrees are not in a paralegal program.
we just used a head hunter to find a paralegal with real estate experience
We are not getting quality applicants. Turnover is high.
do not seem to be enough paralegals
We have had trouble having applicants apply.
not many paralegals have the skills required to draft briefs, etc.
Our nonprofit pay scale makes it difficult to find and retain quality paralegals.
My impression is that fewer young people are becoming paralegals. The pool of available and
qualified paralegals seems to be diminishing.
We have had paralegals that have had little to no training.
just not many applications or candidates are the wrong fit.
lack of law office understanding
Salaries are an issue. Some paralegals lack drafting experience and need heavy supervision to do
pleadings correctly.
Few applicants to recent job postings

5
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Paraprofessional Pilot Survey Area of Law Comments: Creditor-Debtor
Law
September 25, 2019
correspondence with creditors, advising clients about the process and procedural and substantive
rights
Good rules, good resources, paraprofessionals would make a huge difference.
Often low income individuals have creditor debtor problems, and low or no cost help with
understanding or enforcing their rights would be helpful
A lot of paper involved and the issues are usually clear.
Paralegals should not handle family law matters.
Under the guidance of an attorney, basic rights could be conveyed by a paralegal--as well as stop
creditor calling letters
significant need in this area; simple turn-key matters
Too many unrepresented parties need additional legal assistance.
A paralegal can be helpful in the collection of information and by preparing legal documents.
In any area of a law practice in which there is high volume and in which basically administrative formfilling is prevalent, consumers of legal services benefit from sufficiently trained lower cost providers.
paralegals can be helpful in the procedural aspects of collection
relatively simple area of law
High need and an administrative-heavy area of practice
Unlike family law, there are almost no private attorneys representing individuals in creditor-debtor
cases. Unlike housing, there are almost no dedicated clinics paired with court calendars to assist
individuals in creditor-debtor cases.
Often the clients have limited financial means.
Creditor-debtor law is more straight forward & assistance for those issues is not as available.
Lots of clients need simple explanations of routine matters. Paralegals can do this well.
Depends on qualifications.
Paralegals would be in an ideal position to gather data and assist with the technical aspects of
resolving creditor-debtor disputes.
Debtor defense is relatively uncomplicated but the procedural hoops of maintaining a defense are
often insurmountable for pro se litigants
These matters are generally less complex, and typically have the least frequency of significant
collateral consequences.
The form if this question assumes I agree with the premise. In the early stages of my career as an
attorney who became licensed during the recession and watched public interest and government jobs
dry up, these three areas of law were my primary income source. I made a living practicing in these
areas on a “low bono” basis. And I frequently watched as attorneys making $150,000+ volunteered
their time to folks who genuinely could have afforded legal representation (not at typical attorneys’
rates, but mine). I know I am not the only attorney who built a small practice this way. We should be
reaching out to newly licensed attorneys and giving them a platform to help clients and make a living,
not devaluing their services.
paralegals can help complete paperwork for clients
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People finding themselves in deep debt often have neither money nor a basic understanding of
personal finance. You don't need a lawyer to provide practical, effective advice and insight for most
of those cases.
NOT family law.
Involves issues of money. Laws demand less interpretation.
I work for prepaid legal plans. Creditors use system to threaten/harass debtors. Service requirements
are a joke for small claims and people are always dealing with suits where they had no notice they
were even sued.
I support any creative solution to help historically underrepresented parties receive legal
help/representation.
This area has the highest ratio of unrepresented to represented parties. It is less complicated than
family and housing.
Formulaic pleadings and responses that will rarely stray into unique or complex issues.
Relatively formulaic practice.
consumer, personal plight area needing to be streamlined and made more affordable
I know little about it, but I know family & many family paralegals couldn’t do it. 29 years experience
with paralegals both in office & on other side. Some paralegals cause a lot of the problems — dumb
pursuit of minor discovery issues in particular.
Very dangerous to have paralegal representing people in housing or family law matters
It’s fairly process driven and PLs would be able to assist given this.
Most of the time this area only involves filing of documents and default hearings.
Collection work involves use of a lot of statutory forms and careful attention to deadlines for service,
but does not involve s lot of technical legal skill or analysis. This is a good area for paralegals to assist
in to lower costs for clients.
Simplest and most frequently abused - family is far too complicated and the effects too far-reaching.
Because it is very rules oriented and form dependent and the issues are simple. Anyone could be
taught to point out the correct paperwork someone should fill out, what the deadlines are and what
to do next. Also, there are not a lot of attorneys who work in this area because the potential clients
have no money.
Paralegals could handle conciliation court claims. Save creditors cost of legals fees (which often pass
thru to debtors) and give debtors access to representation (where cost of hiring lawyer for one
appearance can be 1000+). Rules of evidence are not strictly enforced; not a court of record; and
either party can appeal to district court so overall low risk.
A paralegal who is specifically trained in creditor-debtor law could efficiently discuss the issues with
the clients without fear of UPL. This would be a financial benefit for the client and a time-saver for the
attorney.
Significant consumer needs but often cost is a barrier to access to legal assistance.
I'm a bankruptcy attorney. I think my paralegal could do an amazing job helping clients in other
capacities, including those clients who do not necessarily need to file bankruptcy but could benefit
from legal representation in a limited manner with one or two specific creditor issues.
We should have had an option for 'OTHER' so I could provide explanation. Our legal assistants are not
decision makers. They make recommendations. I see this as the best use of legal paraprofessionals
A paralegal operating under the direction of an attorney will provide an edge an otherwise
unrepresented party would lack in this setting.
As I understand this area of law, there are many issues that are similarly resolved and involve
standard forms and procedures. This is where paralegals do their best work.
Often requires low-cost representation
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Paralegals could advise clients on whether or not they need a bankruptcy, and if not, where resources
are to draft letters to debt collectors. They can also advise if there are any violations of the FDCA.
Creditor and family seem like they have similar issues recur frequently. A paralegal could guide pro se
parties in getting the lay of the land on those issues.
this area of the law is clear cut (unlike family, which is so fact-specific I think it would be very difficult
to have non-attorneys handling those issues)
It’s largely form-based
things like bankruptcy could be handled by a paraprofessional
Clients often can't afford lawyers, or lawyers cannot prepare bankruptcy related docs cost-effectively
I believe that paralegals working in one or two specified areas can provide quality representation.
little representation is done in this area
Paralegals would reduce costs making access to justice more available.
There appears to be a shortage of well trained consumer rights lawyers who can help people resolve
credit disputes that are still troubling but are not large enough to consider bankruptcy.
The statutory aspects of Creditor-Debtor law are relatively straight forward and help with
garnishments, foreclosures and bankruptcies, under supervision of a qualified attorney would be of
benefit to potential clients.
Given a lot of creditor rights' law firms sue out cases in bulk, it would be beneficial for debtors to have
some representation through the process--particularly in regards to negotiating a settlement of the
debt.
This is an area of great need, and if expanding the role of paralegals can provide a more cost-effective
in at least some cases, I think it's a good idea.
Fill out the paperwork and negotiate with creditors regarding a settlement.
There is limited Housing law in our area but it would allow for clients to be better served because a
paralegal would be able to provide the attention that is necessary.
I think competent paralegals are capable of work that is as high-quality and helpful as an attorney.
Clients would benefit because paralegals can provide adequate, helpful legal services.
These are generally simple cases, and it is a high volume practice area. As it is my own area of
practice, I believe that the use of paralegals in an expanded role would benefit all sides.
Thousands of debt collections suits are filed annually. Most debtors cannot afford an attorney.
Creditors are very familiar with the process and either obtain default judgments or settlements even
in cases where the creditor has serious proof problems. Once reduced to a judgment, the debt
becomes an ongoing stressor in the debtors life- collection through garnishment may result in other
bills not being able to be paid- this cycle can lead to homelessness, serious depression and more. I do
have reservations about the proposal. You will note that my emphasis is on the need for para
professionals to help debtors defend. My concern is that the large collection firms are already
streamlined- allowing them to send legal assistants to prove up cases means they will be practicing
law if the case is contested. It also means that rather than working to solve a problem, we may be
making it worse by making it even more easy for these firms to conitinue to file thousands of cases a
year. This last comment applies to each of my answers. UNLESS THE PARALEGALS are required to
follow our ethical guidelines, we may be doing a greater disservice to the public than we intend. It is
important that whatever rules are adopted, there be some kind of licensing, maybe testing or other
means to determine abilities, and an obligation to follow ethical rules similar to the ones attorneys
follow.
Afford unrepresented persons legal advise as to their rights and options for resolution
letter writing can often solve creditor problems and paralegals would be able to provide this service
to clients which results in a higher level or service than counsel and advice.
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The law seems to be fairly straightforward with little judicial discretion.
In creditor-debtor matters, there is a lot of researching of records, tracking and document preparation
that needs to be executed and maintain in order to either defend or pursue a case. Often times,
consult is also required because creditor debtor issues can be numerous and difficult for laymen to
navigate the terrain of laws and protections.
there are simple questions that a paralegal cannot answer because he/she is not an attorney
More providers means more opportunity. This is a no-brainer. No more protectionism for lawyers.
This seems to be an area of law where people can be assisted by a paralegal to help them resolve an
issue.
A paralegal, with the help of template forms, could help the debtor understand the legal proceeding
and provide a checklist for defenses to claims. The paralegal could also provide references to let the
debtor know about bankruptcy counsel for advice in that area..
Pretty basic fact patterns
Simple claims and responses to creditors would be easily managed by virtually all paralegals.
Paralegals can provide legal analysis of a client's case and advice on how to proceed.
Sometimes they know day to day than lawyer
just seems like a very complicated area with a lot of potential clients with student loan, medical,
housing, and other debts that can't be navigated by people without significant expertise
Unrepresented parties may not understand this area of law
I feel this area of law has a lot of unrepresented individuals who would benefit from assistance from a
paralegal.
access to information and assistance
Ensuring that SRLs have the necessary information to enforce their rights, especially debtors.
there is min. paid work helping debts compared to creditor work so the is a need for low cost services
Time crunches
I don't think the paraprofessional project will benefit clients. This survey is not designed in a way to
allow lawyers to select 'none' as an option or to voice concerns about non-attorneys practicing law in
some very difficult practice areas. The MSBA previously has expressed concern about this project.
The survey should allow attorneys to answer in a way that is not in the affirmative.
There are many areas in this type of law that do not specifically require an attorney to represent the
client, but a paralegal to help assisting in the correct paperwork, filling out the paperwork, giving fact
information and procedural information and filing assistance.
the consequences of defaulting are quite serious and clients would benefit greatly if they had an
advocate to explain the process. Such as a default judgment could be granted but may not be
collectible.
all of these areas are heavily used by pro-se litigants which clog up the system - having a paralegal
available to assist and streamline in each scenario would be very helpful to the judicial system and
other attorney's waiting to have their cases called.
Huge need
This appears to be an area of need
the rules are clear and strict and forms can be completed without attorney
document preparation
Dispute Resolution, etc.
Creditor-debtor law involves contractual agreement between a debtor and creditor/borrower and
lender. Attempts could be made to settle out of court.
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From what I know of the bankruptcy area, it is very paper intensive and these folks are filing
bankruptcy because they have no money, so paralegal rates would be cheaper and more cost
effective for the clients
Debtors often lack the funds to pay their creditors, thus landing them in court, let alone being able to
hire an attorney with high hourly rates.
This area can be confusing, and difficult to know the debtors rights while under stress
In conciliation type cases and/or judgment enforcement type cases, all work can be done by a
paralegal most likely more efficiently and cost effective.
Paralegals can provide more cost efficient help in this area.
This affects a large population in daily life and they often don't have the money to hire
representation.
It would allow for more affordable representation for people who are already struggling financially.
Law is fairly simple and need is great for low income people
Hard to find an attorney
This can assist individuals who need this service but do not qualify for legal aid and cannot afford full
representation attorney. This could provide another option for the public and lessen court congestion
with pro se.
Creditor-debtor law is typically procedural and straight forward. Having paralegal assistance,
especially for small claims cases would be very beneficial and cost-effective for clients.
Consumers need affordable help when fighting credit cards, medical bills due etc. As a paralegal who
previously worked in creditor rights for over a decade I’ve seen first hand how debtors give up and
these creditors are not always forthcoming in proving the debt.
Attorneys typically see themselves as above this work and have little interest in it. This might be a
good area for paralegals to participate.
Helps individuals that can't hire an attorney
Providing clients with legal representation for a lower cost.
paralegal can help give information on debt collection which is very helpful in easing one's mind if
they are lower income, protection of assets/income very important
Standardized forms
chapter 7 bankruptcy prep and filing, advice on forms
Clients need more understanding of creditor-debtor law. Most cannot afford high legal fees when
they are negotiating a debt
More opportunity to provide streamlined, less-complex legal services by legal paraprofessionals at
better cost to assist broader population who need the representation from those who have more
background and knowledge of issues
Minimal benefit in working on right forms.
Easier to make a difference because usually complex cases.
help and support for short-term cases
more cut and dry, which requires less need for practicing law
When I was a law clerk in civil court, there was zero representation for debtors in civil actions. If
people did show up, the creditors were often able to negotiate a pay agreement with them. I don't
believe there is enough support in consumer law for debtors. Often, the attorneys filing consumer
credit cases could barely prove that their client owned the debt but because the client wasn't there,
they proceeded by default in 90% of the cases.
I believe with the knowledge paralegals have they can provide benefits to clients in all of these
practice areas in many different ways.
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Assuming there is some basic CLE/training required before being able to assist in this subject-matter, I
believe this is a relatively simple subject-matter that would be covered and the need is high.
Many debtors simple ignore lawsuits-- if paralegals could provide unbundled services to answer and
help negotiate payments plans that would be helpful for unserved clients.
Creditor-debtor seems to me to be the most opaque, with the fewest online resources and help, and
the least lay experience. Paralegals have so much more experience and ability to understand the law
than your general layperson, so I think they could significantly help clients in need.
Creditor collections
These kinds of disputes are usually involving folks with no means to hire an attorney
providing client with support
Because It's an issue our office doesn't handle as much and is therefore less familiar.
creditor-debtor has a high volume of need, the process moves quickly
would help people rebuild themselves
An experienced paralegal would be able to effectively advise a client and negotiate a fair settlement
on the party's behalf short of trial.
FDCPA
I think many individuals with this issues need a simple form filled out - garnishment exemption, for
example, or need help drafting a basic answer so they don't default when sued on a debt.
Many clients would not be able to otherwise afford to hire private counsel; much of the law is stable
in this area
This is an area where individuals with smaller claimed debts may not be able to afford an attorney to
represent them.
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Paraprofessional Pilot Survey Area of Law Comments: Family Law
September 25, 2019
Provide cheaper assistance to clients especially at court or driving to court in the rural areas of
Minnesota.
Many parties go through family law matters alone and self-prepared documents lead to future legal
problems. Paralegals could more accurately draft documents like joint petitions or child support
pleadings so the public is filing sufficiently accurate documents at a lower cost than hiring an
attorney.
The number of family law cases filed in MN along with the training and CLE’s available seems like it
would provide the most benefit with the least immediate risk to clients for a pilot project.
Creditor/debtor and housing law usually happens fast with serious impact life, money and shelter.
Many individuals just need direction in what and how to file when it comes to Family Law.
The most research involved from all the choices.
I think a lot of people can't afford an attorney. They usually are young and have families and just
need some assistance in filing the divorce papers with the Court. Most people don't have a lot of
money.
The ramifications of parentage, support and custody affect minors and are very difficult to modify
and the determination re property are permanent and freq drafted ambiguously or inequitably by
self-represented persons
Providing representation to unrepresented parties in family law would most directly benefit
children, who are often the victims of family law disputes.
Under the guidance of an attorney, the sheer volume of paperwork with court forms could be
completed with the help of a paralegal
significant need in this area; simple turn-key matters
Paralegal would be a needed bridge between the Self-Help products produced by the State Court
Administration and end users.
I know of many people who have unresolved family law issues due to the inability to pay for legal
assistance
Paternity, child support, etc
Too many unrepresented parties need additional legal assistance.
A paralegal can be helpful in the collection of information and by preparing legal documents.
In any area of a law practice in which there is high volume and in which basically administrative
form-filling is prevalent, consumers of legal services benefit from sufficiently trained lower cost
providers.
Often the clients have limited financial means.
Lots of clients need simple explanations of routine matters. Paralegals can do this well.
Cut down on fees charge. Gathering information from client.
I would say the most typical reason for being called into court for creditor-debtor and housing
issues is failure to pay due to lack of funds. In those cases there is nothing anybody can do to help.
Family law involves a variety of issues that someone with legal training may be able to explain to a
party.
child support, chil custody and chil protection
Much of the work is gathering information and providing it to the court, which can be done costeffectively by a paralegal
1
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I interact with many people who can’t afford an attorney to obtain an OFP, file for a modification of
custody or child support, etc, and would greatly benefit from having someone help them navigate
the system.
I don't practice in the area, but I get the distinct impression that there's a real need for practical,
cost-effective advice in a lot of cases where one or both of the spouses don't have money for a
lawyer. I believe empathetic people with a desire to learn can do so without sitting for three years
listening to non-practicing talking heads drone on about the rise and decline of the Erie Doctrine
and other eggheaded navel-gazing.
I support any creative solution to help historically underrepresented parties receive legal
help/representation.
To provide assistance to low to middle income parties.
more and more divorce and custody matters are being handled pro se and basic issues become
complicated when the judge cannot give legal advice to help the parties conclude their case.
Paralegals already provide significant service to our clients in this practice area.
Clients going through a divorce need more support.
Many cases in this area
largely a consumer, personal plight area needing to be streamlined and made more affordable
Many divorces do not require full representation from attorneys, assuming the parties agree on the
terms, but require assistance in drafting documents.
I practice in this area and believe that there are simple forms and documents that a paralegal can
complete.
Most need
It’s fairly process driven and PLs would be able to assist given this.
This area seems like the one unrepresented clients would use more often than the other areas
listed.
I don't really practice housing law and debiter/creditor law. I am aware that family law is very formbased.
'Simple' divorce may be most usefully done indepently by paralegal
A properly trained paralegal would be capable of helping the attorney by handling many of the
issues arising in a family law case without fear of committing UPL. This would be a financial benefit
for the client and a time-saver for the attorney.
High amount of need but cost is often prohibitive to legal assistance. This area can be complex so a
paralegal may not be appropriate in all situations.
Simple document prep
Many family law issues are relatively simple and routine, and need for access to justice is high in this
area.
There are many routine proceedings that would require minimal customization from a legal
professional but are daunting for the average person without legal training. It's expensive to hire an
attorney to do this work but makes a big difference for the people involved.
A paralegal operating under the direction of an attorney will provide an edge an otherwise
unrepresented party would lack in this setting.
As I understand this area of law, there are many issues that are similarly resolved and involve
standard forms and procedures. This is where paralegals do their best work.
Most dissolutions do not involve significant conflict but are difficult because of the parties'
unfamiliarity with court processes. Paralegals could handle many such cases more cost effectively
than lawyers. Similar factors are present in guardianships and custody matters.
2
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Individuals and families going through divorce, custody, other family law situations often cannot
afford the assistance that they need, or come through the process with debt or tight finances.
Having paraprofessional guidance would facilitate the process and assist individuals in navigating
the court and administrative systems.
Interaction with clients
Low income individuals have the greatest need for greater access to family law assistance. Without
assets family law is largely form-driven and can be handled by someone who understands the forms
and doesn’t necessarily have the ability to perform deeper legal analysis.
Paralegals could provide advice to clients on how to proceed with a divorce, custody, parenting
time, child support, and OFPs. Paralegals could certainly advise and tell clients the standard for
modification of custody to deter non-meritorious actions from being filed. They could also advise
when a child support modification is necessary. In addition, they could work with family law clients
to draft affidavits and motions and advise them concurrently.
Paralegals could provide basic information that would help people to know their rights at a lower
cost than an attorney.
Most common request for assistance we receive
Family law has high need and legally is less complex than other areas of law. Success in family court
usually involves effective story-telling, and paralegals are good at helping clients tell their stories.
This involves understanding the process and knowing where to get information and how to present
it. 75% or more of family law work can be done by paralegals.
Family law has many intricacies and paralegals need high quality skills to investigate and support
the client and attorney through what is usually a very emotional process. There is significant
evolution of a case that encompasses, at times, a person's whole life, and there can be many swift
changes that require prompt response. Paralegals are needed to be able to meet with and respond
to a family's changing needs.
I don't know the other areas. Maybe they would be better.
A lot of people will have experience with family law at some point in their lives these days and could
use basic instruction or assurance that they're doing the right thing
a lot of the paper wrk could be handled with the assistance of the paraprofessional
The pro se forms are voluminous and can be confusing for many people.
We have a lot of unrepresented people trying to handle divorces and custody cases on their own.
They struggle with the forms, information is incomplete and they have no idea how to put together
the necessary documents to try their own custody case.
I believe that paralegals working in one or two specified areas can provide quality representation.
Family law cases require a lot of face time with the client or time on the phone, which can be
prohibitively expensive when billing at an attorney's rate. Additionally, while the facts of each case
are different, the dispute resolution procedure in family law cases is fairly consistent from case to
case and the rules are not overly technical.
When the issues are amicable or not disputed, a paralegal could assist cheaper and quicker than an
attorney.
The need is overwhelming for clients, and most of the trouble seems to be getting agreements in
writing
There are a lot of pro se forms available, but a paralegal may be of assistance helping a person fill
out the forms correctly and to make sure relevant information is included for the court.
There are many pro se family law litigants and having legal assistance for them would greatly help.
Assist in filling out petitions, child care, custody, visitation, holiday schedules, debt responsibility
3
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there are so many self-represented litigants that need assistance.
Paralegals would reduce costs making access to justice more available.
There is a high need for family court in our society and a lot of people don't know where to start. A
paralegal generally familiar with filings, forms and issues could help in a lot of cases. Housing law
and creditor-debtor law are more technical and there are a lot of esoteric laws/rules that can be
easily missed.
This is an area of great need, and if expanding the role of paralegals can provide a more costeffective in at least some cases, I think it's a good idea.
The number of SRL in family law continues to grow. People don't have the money to hire an
attorney, yet need the guidance a lawyer or paralegal could provide.
Frequent client questions; factual interviews, etc.
Fill out paperwork and prepare for mediation/court hearing.
This program would meet the demand in Family law in our area. There are more and more
attorneys leaving Family law. This would better serve the rural population if this was opened up for
paralegals to serve.
Spousal support and maintenance calculations are, generally, formula driven. Many marital
dissolutions are done administratively. Both of these considerations are ideal for paralegals.
I think competent paralegals are capable of work that is as high-quality and helpful as an attorney.
Clients would benefit because paralegals can provide adequate, helpful legal services.
I believe there is currently a shortage of legal resources to support lower income clients. Allowing
paralegals to engage in additional activities at a lower price point would provide more cost effective
services to a broader group of people.
Dissolution is expensive - both sides lose financially when you take one household and divide it into
two separate households. The reality is that many minnesotans cannot afford an attorney for these
cases but they do need advice and guidance if they are going to proceed. Having a lesser cost
option would be extremely helpful- provided the paralegals are required to be licensed, and some
test to determine abilities as well as ethical obligations are in place
We get daily inquiries looking for pro-bono or low bono representation on family law matters. Our
geographic area would benefit greatly from additional representational options in this field.
There are numerous low-income individuals that do not have access to family law support and
should be. Providing consult, setting expectations, and helping prepare documents would benefit
low-income individuals seek the assistance they need.
there are simple questions that a paralegal cannot answer because he/she is not an attorney negotiating property settlement - how much the Payee must pay, etc. --Standard guidelines
Paralegals assist in compiling documents for asset/debt issues, as well as parenting time, freeing
attorneys to work on more strategic legal issues.
child custody, marriage
We are overworked and have to turn so many clients away in this area. IT takes time to prepare
docs and such.
More providers means more opportunity. This is a no-brainer. No more protectionism for lawyers.
Family law is complicated and assistance in finding forms and filling them out correctly would have a
significant impact.
Higher number of people needing immediate help and safety is sometimes a concern.
Family law guidelines for alimony/spousal support and child support, as well as child custody criteria
could help educate the clients about what factors a court will consider on those issues.

4
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Big area of need.
Many people do not have the means to hire an attorney for simple matters related to child support,
custody and dissolution. If more people utilized paraprofessionals, there is a chance that some
matters would be less contentious, thus freeing up Judges for more important matters.
Clients are going through tough times. More experienced and knowledgeable staff would be greatly
beneficial.
Navigating these issues is complex and there are many self represented litigants. Undoing
something that may be done wrong or may not be what the client is seeking is difficult.
It would be helpful if paralegals could attend scheduling conferences and default hearings.
Many clients lack resources to hire attorneys.
I know how great the need is and have had personal experience paying a high-level family law
attorney more than the value of the outcome in services in a divorce.
drafting and filing
Having some level of support through a highly emotional conflict could provide a benefit to those
who want to/ must represent themselves
Family law requires more one on one time with clients since issues can be complex..
access to information and assistance
Your question assumes that I think more involvement from paralegals is necessary in general. I don't
think that is a fair assumption. Attorneys are licensed and trained for a reason. The law is complex.
But intake and helping with details would be a place for the paralegal.
The demand for this service is high, the amount of paperwork necessary is high, more help is always
needed.
Time crunches
there are numerous pleadings and documents that need to be prepared in this area
most common area where clients are in the legal system, not of their own volition, and need
representation to avert unjust results.
There are many pleadings in family law that could be prepared and filed by a paralegal alone. There
are many procedural questions they could assist with.
Clients receive a great amount of misinformation from friends and media about how family law
works.
Huge need to have help in filling out forms and navigating the court system.
This appears to be an area of need
document preparation
Family Law, ADR, etc.
Many people cannot afford to hire an attorney, but need basic advice about the law and help with
drafting documents that are effective and do not cause them more issues, and expense, at a later
time.
Paralegal's in our office often work with child support and paternity issues that involve similar
procedures with any case.
if parties are amicable and there are no children, it really becomes paperwork driven. Even with
children, there is so many guidelines for support etc. again if parties are amicable
Parties to a family law case should have representation to educate them on their options and the
law. Unrepresented parties are more likely to reach an agreement that is unfair as they do not fully
understand their rights.
This is an area where there are many individuals representing themselves due to lack of finances to
hire an attorney
5
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This area is stressful, and difficult to know rights and procedures under duress
Guidance in a very emotional time from a paralegal, who knows the ins and outs of family law
would be less expenses. In addition, clients often prefer talking with a paralegal- less intimidating.
Many family law issues are already handled by the paralegal, under supervision of the attorney.
Minor court cases, especially when undisputed, can easily and more cost effectively be handled by a
paralegal. In many cases the parties are limited on funds and getting support and advice from a
paralegal, under the supervision of an attorney, may be the best option.
Paralegals can provide more cost efficient help in this area.
This is an area that a lot of low income people are unable to hire an attorney to help them
At our family law firm, we receive a lot of calls from people looking for pro bono or low-cost
attorneys.
I currently work in family law and the ability to afford an attorney for family law disputes is limited
in many cases.
It would be a more affordable option for uncontested matters or during the beginning stages for
things like the Initial Case Management Meeting or Status Conferences. Often, it is the paralegal
who is the most intimate with the facts of the case.
Need is great for middle to low income people who can't afford an attorney and act pro se instead.
A lot of people complain about how much family law attorneys cost when their tasks seemed
relatively simple
Many clients dealing with family law matters do not have the funds necessary to hire an attorney
for litigation. I could see paralegals at lower fees be a great value.
This can assist individuals who need this service but do not qualify for legal aid and cannot afford
full representation attorney. This could provide another option for the public and lessen court
congestion with pro se.
Helping people with forms and client management (keeping the client informed; managing
expectations; listening to their stories...)
Family law is more complicated than one may think. There are a lot of complex issues that arise.
Even when neither party is legally represented, and it is an amicable situation, there are often
simply questions that come up where both parties could benefit from having someone assist with
legal procedures, forms, typical situations, etc.
it seems the most practical and commonly used compared to the other two areas
I think there are many facets of Family law with which a paralegal might be of assistance.
Helps individuals that can't hire an attorney
Clients have a lot of questions in family law, lots of things happen, and paralegals may have more
time to talk it out with the client, easier to get in touch with than an attorney
Standardized forms
Area of law usually fact intensive and not particularly complex.
Most times, either or both sides are not represented by an attorney due to inability to afford, or
desire to hire independently.
explanation of procedures for divorce, custody filings, forms, mediation, joint prep of divorce
decrees
Clients need guidance in family law matters - especially younger parents. They may not have the
resources to hire high level attorneys.
Many individuals need legal assistance regarding family disputes but don't qualify for legal aid and
can't afford to retain a private attorney for a lengthy parenting time and/or custody dispute.
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More opportunity to provide streamlined, less-complex legal services by legal paraprofessionals at
better cost to assist broader population who need the representation from those who have more
background and knowledge of issues
Can cause emotional and financial strain especially for those who don’t have the ability to pay an
attorney and if matters are prolonged.
Order for Protections and Harassment Restraining orders
the demand
I believe with the knowledge paralegals have they can provide benefits to clients in all of these
practice areas in many different ways.
There are often forms that apply to family cases that pro parties can fill out, but they often bed
guidance in completing those forms.
Pro Se litigants often need assistance in navigating through the process.
Because it can be a very hard field to get help in, and many people don't have money for attorneys.
It might be more cost effective for them to have a paralegal who can help them better advocate for
themselves.
The need is huge. For simple dissolutions, paralegal; assistance would be helpful if under an
attorney's supervision.
much of the due diligence and drafting could be completed a paralegal
Limited to certain areas like document creation and service and filing in areas like parenting time
schedules or child support modification
People need to get a court order for a divorce. Creditor-debtor is a funny area of law. 99% of the
time the debtor owes the money. And have not paid. Creditors already have a high bar to pass in
terms of cost to enforce debts and debtors have the majority of laws in their favor - everything is a
protected asset/income from judgments. Debtors do not need additional council, they have all the
rules in their favor. Tehy don't have money to fight - even at a reduced rate. I think this a nonsense
waste of time and effort to provide debtors with low-cost services. The only fights they ever offer
are procedural.
families are already under extreme stress from divorce, whatever we can do to lessen the financial
burden (without compromising on the legal help they get) we must do
There are many unrepresented parties.
This is perhaps a philosophical rather than practical choice. A married couple can want to get
divorced without there being a true conflict between them. If they nevertheless need to get
involved in the legal system to be allowed to end their relationship, they should be able to do so as
cheaply as possible.
providing client with support
I was a family law paralegal for 22+ yrs at SMRLS & private practice. Paras could represent in OFPs
which would then allow attys to focus on other family law actions. Happy to give more feedback by
phone, if necessary. I think this is especially true in a more rural county.
That is where there is the most need
there are many people who need assistance with basic, non-complicated matters where a
paraprofessional could be a great asset to help a significant number of people with basic questions
hopefully keep families together or get family members out of bad situations
can help more clients
Experienced family law paralegals are able to draft family law pleadings with instructions from
attorneys with little to no supervision.
The vast majority of of folks I've seen at ask an attorney events with family law questions at least
benefited from a little advice. Usually the debtors simply incurred the debt and can't pay it (so
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there's no real legal issue, unless bankruptcy is on the table or a 'stop calling me' letter which
doesn't resolve anything) or the tenant is being evicted for good reason (even if not the tenants
fault-such as a lost job leading to inability to pay rent) - those folks benefit more from talking to the
county for help with rent assistance if available. That said there are a ton of traps in family law
where people are making decisions with long term permanent consequences, so it's also the easiest
area to mess up in a way that hurts people. But a paraprofessional might be in a better position to
provide limited representation without getting stuck with all the ethical baggage attorneys have to
deal with that goes along with limited representation for lawyers, which can make the process
smoother and more affordable by excising labor intensive due diligence and follow up.
An experienced paralegal would be able to effectively advise a client and negotiate a fair settlement
on the party's behalf short of trial.
Most need. OFP's also.
Most need
Many family members are impacted by the lack of representation of an attorney and can't afford
one.
A bit of a guess based on family lawyers I know!
It's an area that involves a lot of information gathering and client follow-up. Many cases are settled,
and paralegals can provide much of that workup.
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Paraprofessional Pilot Survey Area of Law Comments: Housing Law
September 25, 2019
Because unlike the other areas of law, there simply are not the attorneys who practice in housing
law. Or they only represent the landlord and not the tenants. Simply put, housing is a single
issue area, as opposed to family which OFTEN has crossover in estate planning, tax, criminal,
bankruptcy and immigration.
Housing law is very complicated and tenants needs to be advised on their rights especially when
they are low income and often fighting with a landlord or property Management company where
money is not an issue
You are taking work away from licensed attorneys with this proposed program-eroding the value
of a law degree. Personally I think paralegals shouldn't be in any of these areas of law.
With the guidance of an attorney, basic guidelines around the eviction process and eviction
expungement process could be aided by a paralegal.
Procedurally, the law is fairly straight-forward.
Assuming appropriate paralegal training, and the existence of a housing court, tasks could be
performed by paralegals within a confined structure maximizing benefits to courts and
minimizing risk to clients that unexpected legal issues raised in court exceed the scope of
knowledge and training
significant need in this area; simple turn-key matters
I know of many people who have had lived in illegal circumstances due to the inability to pay for
legal assistance
Too many unrepresented parties need additional legal assistance.
There are currently not enough attorneys to represent all tenants facing eviction and stats show
that representation improves outcome for tenants
A paralegal can be helpful in the collection of information and by preparing legal documents.
Many parties in housing court are unrepresented and a paralegal could assist otherwise
unrepresented parties- usually tenants understand their rights and prepare for housing court
proceedings
In any area of a law practice in which there is high volume and in which basically administrative
form-filling is prevalent, consumers of legal services benefit from sufficiently trained lower cost
providers.
Paralegals can be helpful in typical residential landlord/tenant situations.
relatively simple area of law
Often the clients have limited financial means.
Lots of clients need simple explanations of routine matters. Paralegals can do this well.
Much of housing law is procedural and many people are unable to afford attorneys to resolve
these matters. In addition, housing law is relatively straightforward. Paralegals would be in a
good position to help tenants understand their rights and assist them with hearings in eviction
proceedings, etc.
Just having a knowledgeable person at an eviction hearing can make a big difference
The area of most need and with least amount of subtleties in most situations.
It’s the simplest/most recurring issues
In my experience clients either self-represent in housing court, often going against the landlord's
attorney, or they avoid housing court even if their case has merit. Access to additional and more
affordable assistance may provide better outcomes for those clients who need this assistance.
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Housing law is, generally, statutorily clear. And the likelihood of accidentally ruining someone’s
life is less.
paralegals can help complete paperwork for clients
I work in a pro bono housing clinic. Most of the clients I see don't understand what's going on.
Many of them have no significant defenses and really just need someone to hear them out and
run through a quick checklist of possible defenses. You don't need a lawyer to provide practical,
effective advice and insight for most of those cases.
NOT family law
As someone who routinely provides more than 40 pro bono hours a year at legal clinics and
representing OFP clients, housing is a huge area many in the cities need assistance with.
Whether it’s expungements of evictions or dealing with landlord tenant issues...it is a problem
big enough to be a fix but not profitable enough for a lot of attorneys to specialize in. Also, family
law has SO many levels and layers of complexity. I don’t think paralegals are appropriately
educated to deal with all of that information in a way that would be beneficial to most clients.
I think of evictions as the primary issue in housing law. It seems the area of housing law is narrow
and defined enough that a non-attorney could readily learn and master the content and
procedures without difficulty.
Litigants are not represented and the issues are not particularly difficult.
Tends to be one hearing and limited legal issues
I support any creative solution to help historically underrepresented parties receive legal
help/representation.
Poor people who are in most need of advice in usually urgent circumstances
mostly about money
High need for help
consumer area personal plight area needing to be streamlined and made more affordable
Many people don't know their rights as a tenant.
its an area where help may be needed
Same - I know little about housing but I know family & many family paralegals couldn’t handle.
Housing law is fairly basic and usually involves similar issues case to case, which would limit the
expertise the paralegal would need.
It would be helpful to have a paralegal be able to explain the basics to many clients at a fraction
of the cost of an attorney.
Landlords often have more experience/familiarity with the system than renters. Any
representation by a person, with even minimum knowledge of housing law, should help those
who have previously been unrepresented.
There are a number of tenants that are unrepresented but would benefit if they had it.
Housing court less complicated another other areas.
It’s fairly process driven and PLs would be able to assist given this.
Obviously, there is a great need in all three categories. I chose housing, since I suspect it would
be the fastest area to learn.
Probably just based on familiarity stemming from some of my pro bono work, but I know how
large the need is and how straightforward the legal issues tend to be.
Simplest and most frequently abused - family is far too complicated and the effects too farreaching.
Paralegals could handle eviction hearings. Many LL use property managers. Many T rely on legal
aid who are unable to spend much time with client or provide indivualized advice. Including
2
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paraprofessionals could increase access to client-specific advice and possibly ease burden on
court
The process is currently set up to handle pro se litigants , so adding non licensed paralegals will
not substantially change the advocacy structure
The need for effective communication with a client suffering unfair treatment from a landlord
requires morebthan just licensed attorneys. Again, the fear of UPL would be eliminated and the
cost to the client would be minimized.
High need, but not a lot of legal options for clients who cannot afford to retain an attorney.
Often, the dispute is not overly complex.
Housing. Housing is a low dollar area of the law where there are very few practitioners, since
there so little ability to make any money. If a person is renting that sets the tone of their
financial straights right there.Creditor debtor might be the next area, for the same reason.Letting
paralegals work unsupervised by an attorney to help fill out forms would be catastrophic for the
damage that would occur to families breaking up both on the financial side and on the children
side.
Many housing law issues are relatively simple and routine, and need for access to justice is high
in this area.
There are many routine proceedings that would require minimal customization from a legal
professional but are daunting for the average person without legal training. It's expensive to hire
an attorney to do this work but makes a big difference for the people involved.
A paralegal operating under the direction of an attorney will provide an edge an otherwise
unrepresented party would lack in this setting.
As I understand this area of law, there are many issues that are similarly resolved and involve
standard forms and procedures. This is where paralegals do their best work.
Often requires low-cost representation
Could do initial intake
Lots of details to navigate, forms to fill out.
The principles of basic residential housing law can be mastered by anyone with a basic education
and enough motivation. A paralegal could help individuals fill out the right forms, guide the
tenant through the process and prepare him or her to present arguments at court. The paralegal
should not assist the presentation but could assist the pro se party’s preparation.
Paralegals can assist with public housing denials, advise on eviction defense, appear with clients
in housing denials, appear for first appearances on evictions. They could also provide assistance
in and representation in rent escrow actions.
Of the three areas, tenants likely leave the most meritorious defenses and claims on the table
because they lack representation
Housing law hearings are often less formal than other types of hearings and many people
represent themselves. Access to paralegals could be beneficial for people who would not be
able to afford an attorney.
Housing law seems like it is very form-based. A paralegeal could help pro se parties navigate the
forms.
information only
I’ve seen paralegals do good work in housing cases
Rental Tenant Eviction law can more easily be reduced to standardized scripts/boilerplate
documents. Family law is too complex for paralegals to make decisions or give advice, or
represent clients, even with close supervision. I don't know about creditor/debtor.

3

1038

Again a lot of this could be handled with a paraprofessional and this would save money for the
clients
Currently registered agents represent landlords so the paraprofessional playing field is level. Not
so in other areas of practice, like family law or debtor/creditor.
Housing law is arguably more straight forward and less complicated than family law.
I believe that paralegals working in one or two specified areas can provide quality
representation.
This is such a niche area of law that a paralegal could become proficient at it and offer a great
alternative to attorney representation. Because timelines can be so short in eviction actions,
having alternate, cheaper options could benefit many.
Those most affected by eviction need to be well informed about their rights. It is my opinion
that involvement of skilled paralegals in this area would held achieve a better balance of rights
between landlord/tenant; home owner/lender.
High need for people with knowledge of the housing laws.
There are fewer legal issues to address and the subject matter is straight forward. Individuals
who are being evicted are unlikely to be able to afford to pay attorneys.
Paralegals would reduce costs making access to justice more available.
This is a discrete legal area in which knowledgeable paralegals could efffectively provide
guidance, support, and representation to an under-served client population.
Land-lord Tenants and Evictions are often done pro-se and some guidance and assistance with
the Statutory defenses and processes could be provided as again, these are relatively straight
forward.
Given the power disadvantage for tenants and landlords, it would be beneficial for tenants to
have access to someone who can represent them through the process.
This is an area of great need, and if expanding the role of paralegals can provide a more costeffective in at least some cases, I think it's a good idea.
Represent clients if it is a simple eviction hearing.
There is limited Housing law in our area but it would allow for clients to be better served because
a paralegal would be able to provide the attention that is necessary.
I think competent paralegals are capable of work that is as high-quality and helpful as an
attorney. Clients would benefit because paralegals can provide adequate, helpful legal services.
I believe there is currently a shortage of legal resources to support lower income clients.
Allowing paralegals to engage in additional activities at a lower price point would provide more
cost effective services to a broader group of people.
Large numbers of people & housing is such a fundamental right and need.
Similar to my response to creditor debtor law. Tenants need assistance, most large landlords do
not- they already are familiar with the system. We have witnessed non-attorney agents
misleading tenants in court about their rights. there have to be licensing and ethical obligations
in place to protect the public.
Afford unrepresented persons legal advise as to their rights and options for resolution
Paralegals can handle administrative processes such as public housing and subsidized housing
application denials, lease terminations, and appeal process. THis frees up an attorney's time.
The law seems to be fairly straightforward with little judicial discretion.
Many tenants do not know their rights nor how to pursue relief from housing matters, which can
greatly impact their lives for the long term. Paralegals would be integral to this area, because
they could assist with researching a housing issue, assist with filling out forms, advise on filings,
and provide consult with regard to local housing matters.
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Paralegals assist in compiling documents relating to payment, rent abatement claims, etc.,
freeing attorneys to work on more strategic legal issues.
Housing law seems to be the area that could use the most help and, frankly, would be easiest for
paralegals to help.
There is always work to do in this area.
More providers means more opportunity. This is a no-brainer. No more protectionism for
lawyers.
Housing law is generally conducted as an administrative/quasi-judicial process in cities of
Minneapolis and St. Paul.
Needs are immediate for clients, cannot wait for volunteer attorneys
It's arguably the least intricate of the three legal areas with usually the most immediate and lifealtering outcome (i.e. being evicted).
A template form of an answer or rent escrow action, could be provided to help educate the
litigant.
It would do the least harm to have paralegals assist with these issues.
Seems like an area where limited means folks could use some additional assistance
Pretty basic fact patterns
Paralegals could help in all areas of court in housing law. Housing law suffers from a lack of legal
professionals, and help from paralegals would help protect all parties' rights.
Limited scope of the area of representation.
Many clients lack resources to hire attorneys.
Paperwork prep
It's not clear whether the question refers to my current clients or to 'clients' generally, i.e. people
with a legal problem who do not have a lawyer. That said, most of LL/T law (what I assume you
mean by 'housing') consists of negotiating with the landlord rather than analyzing the law or
providing unique legal advice.
Studies have shown better outcomes when people have representation of some sort
I would be very concerned about a non-lawyer handling family law cases. Housing law seems like
it might be more straightforward.
access to information and assistance
Tight timelines require the delivery of quick, efficient and accurate information to litigants.
Housing law has some clearly defined requirements regarding service requirements, escrow, and
other bright-line rule issues. Areas such as family law are far more discretionary and require
more focused practice, legal study, and training.
The demand for this service is high, the amount of paperwork necessary is high, more help is
always needed.
I think a lot of bad advice will be given in the family law area, doing permanent damage in an
already tense and expensive environment.
Time crunches
Evicting parties are almost always represented by counsel, and, in my experience, tend to try to
bully individuals who aren't familiar with the law and can't stand up for themselves. Housing law
is narrow enough that I believe many paralegals can adequately advise tenants/foreclosed
homeowners on their rights and options so they don't simply get steamrolled by parties with
more resources.
There are many areas in this type of law that do not specifically require an attorney to represent
the client, but a paralegal to help assisting in the correct paperwork, filling out the paperwork,
giving fact information and procedural information and filing assistance.
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so many problems cold be resolved if clients had a basic understanding of their rights.
Huge need
This appears to be an area of need
document preparation
Section 8, Labor/Housing Law
Housing law is again a contractual area that often involves local ordinances or laws. A paralegal
with knowledge in those areas could certainly work to resolve disputes with landlord/tenant
issues.
Same as with debtors, above.
This is an area of great need without sufficient attorneys to handle the flow as well as lack of
finances by most potential clients.
This area is extremely time sensitive as well as stressful. Difficult to navigate rights when facing
eviction/poor living conditions without a legal advocate
The dollar amounts in each case don't justify having lawyer fees. A paralegal knowledgeable in
the area would be able to handle the case without a problem.
Many housing law cases are undisputed and just require presentation of facts to the court. This
is work paralegals prepare for and are more than capable of handling through the hearing.
Paralegals can provide more cost efficient help in this area.
This is an area that a lot of low income people are unable to hire an attorney to help them
This affects a lot of renters who don't have the money to hire representation.
It would be an affordable option for people to be able to have representation. Usually housing
matter are pretty straight forward as well.
Law is fairly simple and need is great for low income people
Cost savings compared to lawyers
Believe there is a great need for legal assistance in this area of law
really hard to find an attorney, especially for seniors and other who are working class
This can assist individuals who need this service but do not qualify for legal aid and cannot afford
full representation attorney. This could provide another option for the public and lessen court
congestion with pro se.
LL/Tenant law is an important area - people need help; if more attorneys were familiar with
Alternative Fee Models then maybe they'd take more of these cases
Housing law isn't taught in paralegal school and of the firms that I have worked at, we didn't
practice housing law.
Tenants and smaller-size landlords cannot typically afford legal representation and could benefit
from legal assistance.
This is our most popular area. It would definitely help if paralegals could be more involved.
Helps individuals that can't hire an attorney
Providing clients with legal representation for a lower cost.
Our housing law can consist of advice/information on notices to vacate, L/T issues, and then
evictions, loss of subsidized/public housing - paralegals can be trained to give out information to
help with these areas, and fact gather for the court level cases
Standardized forms
Area of law not complex.
Most times, either or both sides are not represented by an attorney due to inability to afford, or
desire to hire independently.
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More opportunity to provide streamlined, less-complex legal services by legal paraprofessionals
at better cost to assist broader population who need the representation from those who have
more background and knowledge of issues
Housing law if fairly cut and dried so perhaps paralegals could help them fill out the forms.
Highest volume calls for United Way 211 - (formerly First Call for Help) regard Housing issues.
landlords break the rules all the time
help and support for short-term cases
I believe with the knowledge paralegals have they can provide benefits to clients in all of these
practice areas in many different ways.
The need is great and the issues tend to be insular.
I am a housing law paralegal. Our office participates in a clinic 2x/wk in one county. Several of
the hearings are settled prior to court or at court. A paralegal could easily handle these cases.
Paralegals could also rep clients at Rent Escrow/TRA cases. Most of the investigation is done by
the paralegals already. Paralegals can already handle administrative hearings for subsidized
housing issues (PBS8, Section 8, Public Housing, Section 42, Section 515, Bridges, etc.).
Assuming there is some basic CLE/training required before being able to assist in this subjectmatter, I believe this is a relatively simple subject-matter that would be covered and the need is
high.
helping tenants in evictions would hopefully get better results for tenants
Evictions frequently involve folks who cannot afford an attorney
providing client with support
My office has a para who represents and maintains her own case load in housing matters.
There are a lot of people who have landlord questions and who can't afford an attorney
the need is great, impacts the housing stability of people
I think the other two are too complicated. Housing seems more clear cut.
hopefully avoid homelessness
can help more clients
An experienced paralegal would be able to effectively advise a client and negotiate a fair
settlement on the party's behalf short of trial.
It's an area in demand, with many low-income individuals who cannot afford an attorney.
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Paraprofessional Pilot Survey Geography Comments: Minneapolis or St.
Paul
September 25, 2019
These are heavily populated areas.
Could provide cheaper assistance for those who can’t afford an attorney
existence of specialty courts, huge volume of unrepresented parties, existence of nonprofits willing
to train volunteers, an established system where trained paralegals could make a difference
minimizing risk to clients
significant need in this geography
I know of many people who have unresolved family law issues due to the inability to pay for legal
assistance and I know of many people who have had lived in illegal circumstances due to the
inability to pay for legal assistance
The problem of unrepresented parties and the lack of access to justice is a state-wide issue.
This pilot project could impact the supply-side of legal representation. By increasing supply,
competition should increase and prices for legal representation decrease. The metro areas have
the highest populations. The metro areas have the highest populations of legal representors. Thus
the demand side (i.e. client-side) would benefit most in the metro area.
I think the pilot could be helpful throughout the state and is not geographically specific
Low income clients who are on budgets could benefits from having paralegals do some of the
work.
lower cost
For a pilot program of this nature to be successful, you need to have one set of laws and
procedures as well as a large pool of cases.
Lots of evictions
I think all areas would benefit from this service, but I believe the greatest need is in Minneapolis
and St. Paul. Additionally, I think it would be good to start with a limited number of jurisdictions
for the pilot at first, then see how things go and expand the services to other areas if the pilot is
successful once the major kinks are worked out..
All 3 law schools, numerous communities in need, and an overwhelming population are there, it
would be unreasonable to have the pilot project excluded from this geographic area.
Sufficient numbers of attorneys willing to provide supervision and large numbers of persons
unable to afford legal representation
From the clinics I work at in Hennepin and Ramsey I know for a fact there is great need in this area.
All. I support any creative solution to help historically underrepresented parties receive legal
help/representation.
Highest case load and population.
I believe allowing paralegals to represent individuals in a limited capacity would allow low income
and middle class individuals to seek more guidance. It would improve their access to legal services.
High need
Volume of unrepresented individuals.
Most need
Plenty of attorneys are available in the suburban and rural counties.
Court & legal access is becoming more expensive and PLs would reduce these costs considerably.
Sheer volume of cases and number of attorneys available to train and supervise.
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High number of low income persons seeking legal assistance.
Housing court is overwhelmed in those counties
The cost and time saving would benefit clients in all areas of the state.
I think the tone of the question implies that clients would benefit...they would not.Right now you
have licensed attorneys who are nearly incompetent, they graduate law school, hang a shingle
then proceed to commit malpractice daily. The PR complaints are up and letting paralegals do
anything more then what they do...would just drive that number even higher at the same time
providing even poorer (if that is possible ) service to clients on the low end of the financial
spectrum.
More housing issues because of density
There's a substantial number of individuals who do not qualify for civil legal aid, and this may be a
more affordable option to help decrease the justice gap.
Biggest concentration of people and poverty
Greatest need
High volume of cases so a paralegal could provide a great alternative.
More need for resources for clients of limited means
All places would benefit from a project that helped pro se litigants be better prepared when
coming to court.
Higher concentrations of people who need services.
unique housing court and large populations who regularly face issues of this nature, often without
representation
Need is great, many employers that would benefit from higher level work; many company's use
paralegals at higher levels that law firms all ready.
Every part of the state would benefit.
This is a very high volume area.
I believe that broader use of paralegals for Housing cases in particular, would assist currently
unrepresented clients in the Twin Cities.
The second and 4th judicial districts serve a lot of low and lower income individuals- Affordable
options for assistance would help both the individuals needing assistance and the courts.
Dense population with limited ability to afford legal representation
majority of educated paralegals
Any area would benefit because the cases would be streamlined better -- efficiency, take on more
cases, cost less for the client. Cases only need an attorney should they reach the court level.
Family law, especially, should be an administrative matter. If a person appeals the decision, then
an attorney needs to step in and represent them in court.
All areas would benefit, because of population, at least one metro city could be selected.
Good area for a test
largest concentration of people
It should be equal access
I believe this venue would be most appropriate as I feel there are a lot of individuals who cannot
afford an attorney in these venues.
There is a high population of low income persons and minorities that account for the majority of
these cases.
They know the cases as much if not more than the attorneys
high volume
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There are many people in this area that could benefit from this program because of the lack of
finances to pay for an attorney and the lack of assistance that the courthouse offers in this area.
Huge need
This would be the most geographically compact area in which to perform a pilot.
low income
Minneapolis or St. Paul cases.
High volume of low income or indigent clients who need help
I think that every where would benefit for individuals who cannot afford an attorney
I believe this would be beneficial for all areas
I believe in all of these areas there are persons who cannot afford to hire attorneys.
This is a highly populated area and certainly all of the citizens aren't going to be able to afford
attorneys. Access to paralegals who could assist with people with legal services and provide access
to the legal system.
There are low income people everywhere who need access to justice
smaller area for pilot project may reflect whether it would work
the public who don't qualify for legal aid but cannot afford to retain a attorney.
I think Minneapolis/St. Paul has a wider base of lower-income potential clients.
More people this will help take case load off attorneys/legal aid
The need for these services at a more reasonable cost are not defined by where those who need
the services live in MN
They have a lot of people and few solo/small law firms
There is a huge case load and if paralegals could do some of the leg work and administrative filing,
attorneys could get to more clients
volume of people
Higher population of people that need help and courts are over booked so there is limited time for
courts to help.
rural minnesota residents do fall victim to predatory lenders because there aren't any.
There are individuals who lack financial resources in all areas of Minnesota and would benefit from
this pilot project.
There are more housing cases.
I think the higher populated communities or area would have more individuals needing this help.
Large debt-collection practices in civil / conciliation courts in Hennepin / Ramsey.
Non profit and legal aid need paralegals and the high population of low income cases in
Minneapolis supports this reasoning
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Paraprofessional Pilot Survey Geography Comments: 7-County Twin
Cities Metro
September 25, 2019
The Twin Cities is heavily populated with diverse groups of people and limited low-cost/no-cost legal
services, particularly for minorities.
Larger law firms within this area.
These are the areas I am familiar with.
Biggest area with most paralegals.
Could provide cheaper assistance for those who can’t afford an attorney
Because of the volume of cases that need help to efficiently move through the court system.
Pilots need sufficient participation to create meaningful data results and this area has true highest
population.
The higher poverty levels--especially in Ramsey County indicate people cannot afford attorneys
I would say the entire metro area.
Higher volume, more need.
uneven existence of specialty courts and trained volunteers, greater travel burdens on attorneys,
leaves a hole that would need judicial structures like specialty courts and administrative support to
locate and coordinate paralegal representation--nonprofits dont have the funding to make this
happen and smaller firms dont have the resources or incentives to address these big picture market
issues. The impact could be huge on clients in reducing the cost of representation but also increases
the burden on supervising attorney (but on the upside for attorneys, it reduces the need for attorney
travel and expands potential client base). It is unclear whether there are sufficient qualified paralegals
to meet the need of firms so firms could remain competitive in the market
significant need in this geography
I know of many people who have unresolved family law issues due to the inability to pay for legal
assistance and I know of many people who have had lived in illegal circumstances due to the inability
to pay for legal assistance
The problem of unrepresented parties and the lack of access to justice is a state-wide issue.
Most coverage of areas needed
I think the pilot could be helpful throughout the state and is not geographically specific
low income clients have need
That's where more than half the state's population resides.
Low income clients who are on budgets could benefits from having paralegals do some of the work.
All of the above.You should not force people to answer questions.
lower cost
To make it worthwhile you need a large population. Rural areas clients expect to talk directly to their
attorney.
Wherever the need exists and the person is truly competent and FAIR
Clients come from all these counties and more; very few clients from the core cities of Minneapolis or
St. Paul
Lots of evictions
I suspect this is a statewide need, but I am personally familiar with the metro
Provide assistance in conciliation court
1
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Metro areas are generally more litigious, generally have a higher population of vulnerable individuals,
generally have a higher frequency of incidences requiring external intervention, and metros have the
housing stock and amenities to attract and retain professionals.
Lots of renters
Although the Twin Cities area has a large concentration of attorney, many people cannot afford their
rates. The additional assistance, offered at lower rates, has the potential for helping those who need
the help the most.
the need is great and making additional resources available would help underserved populations
Great need.
From the clinics I work at in Hennepin and Ramsey I know for a fact there is great need in this area.
Where the most people are.
That is where the paralegals are.
All. I support any creative solution to help historically underrepresented parties receive legal
help/representation.
As a pilot project for low to middle incline parties the metro area makes sense as a high volume family
law population
These are the areas with the busiest court houses and larger calendars
This is our principal geographic practice area.
Greatest concentration of people and filed cases
most people
Not enough legal aid representatives in these areas
The 7 county metro area has the highest population of clients and paralegals. Economically diverse.
More cases in these areas
Highest demand for legal services and clients who cannot afford to pay attorney rates
Court & legal access is becoming more expensive and PLs would reduce these costs considerably.
Higher number of low income persons seeking legal assistance.
Lower income individuals in the inner city could benefit from having a paralegal perform at a lower
cost a lot of the divorce work which CAn BE very form based.
The cost and time saving would benefit clients in all areas of the state.
Most densely populated and can assist the most clients.
Specialized court systems may be helpful. For example, Hennepin and Ramsey counties have
specialized housing courts where it may be easy to pilot this structure.
This is where most people live, so I would suspect this is where they could have the greatest impact.
In this well populated area there are many without three funds to hire an attorney. Allowing
paralegals to step in under three directing of an attorney allows attorney to help more pro bono cases
without jeopardizing their ability to do paying work at the same time. It cost attorneys time and
money to leave the office and attend court.
Higher density of population
Greatest number of cases.
More housing issues because of density
More access
Same answer as above.
The Twin Cities area has a lot of the population and most of the attorneys in that geographic area are
too busy or practice in other areas to help with creditor, family, and housing law.
this is where there is the most need, although I can see how a program like this could also be useful in
the other regional hubs (duluth, rochester, etc.) as well as very rural areas
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Seems to be where the paralegals are
Large population in need of lower cost legal services.
more population of lower income
Some people cannot afford attorneys and yet do not qualify for legal aid.
Paralegals still need supervision by a lawyer qualified in the subject matter. The majority of debtorcreditor lawyers are located in the metro.
High volume of cases so a paralegal could provide a great alternative.
Plenty of paralegals available
Will help the most people
Am making that assumption based on population density.
All places would benefit from a project that helped pro se litigants be better prepared when coming
to court.
The need exists across the region in suburbs as well as cities. I suspect there also is a need in rural
Minnesota, I'm not as familiar with the services provided out state so I cannot say for sure.
Ramsey and Hennepin are understaffed and overburdened so they could use paralegals that could
offer more help. The other counties have less work so they have fewer staff and having a paralegal
being able to do more would help fill in some of those gaps.
for the same reasons as set forth above
The courts in general are overburdened and underfunded with regard to these high-volume civil
issues, and this problem is worst in higher population areas. A lot of people cannot afford lawyers
and at the same time do not qualify for low-income legal services. Having some direction and
assistance can streamline the process and save courts time.
Because the volume of cases is so high in this area, presumably the need is greatest there.
I think the twin cities metro would benefit best from this program.
Every part of the state would benefit.
This is a very high volume area.
Limited access to legal representation that is largely located in Minneapolis/St. Paul.
majority of educated paralegals
There is a significant population within this area.
Any area would benefit because the cases would be streamlined better -- efficiency, take on more
cases, cost less for the client. Cases only need an attorney should they reach the court level. Family
law, especially, should be an administrative matter. If a person appeals the decision, then an attorney
needs to step in and represent them in court.
Paralegals can help contain costs of representation in the metro, where hourly rates are normally
higher.
Most need, I assume
Too many cases
Because of the population size, one of these counties would be a good location.
Population centers - large numbers of pro se clients
All listed metro area counties
Diverse population
many lower-income people end up living in the suburban areas around the twin cities, thus the need
for services close to where they are rather than expecting them to come into the city
It should be equal access
I actually think whole state would benefit
It seems like a good idea to test out this project in a smaller area.
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I believe this venue would be most appropriate as I feel there are a lot of individuals who cannot
afford an attorney in these venues.
access to information and assistance
its the metro area
They know the cases as much if not more than the attorneys
high volume
Majority of State population
There are many people in this area that could benefit from this program because of the lack of
finances to pay for an attorney and the lack of assistance that the courthouse offers in this area.
the court cases are increasing - and the calendars are very tight - any help would be welcomed.
Huge need for assistance
This would be the most geographically compact area in which to perform a pilot.
low income
County cases
Probably the areas with the most issues in housing, family or creditor/debtor issues.
My selection is based on volume of people needing this service.
This area is populated more densely therefore would have a higher number of individuals needing
representation or legal advice.
High volume of low income or indigent clients who need legal assistance
While the central urban areas are visibly affected just based on density, outlying areas face the same
issues
These 7 counties make up a good variety of the state population- city and country. I believe you need
to start with Hennepin and Ramsey County first and then add the other 5 counties.
This area encompasses a large amount of law firms and paralegals, and likely has the large caseload of
work that would fit into the areas considered for the pilot project.
I think that every where would benefit for individuals who cannot afford an attorney
Would assist with the cost and time of attorneys.
I believe this would be beneficial for all areas
High demand, cost of attorney legal services too high for anyone middle-income or lower
I believe in all of these areas there are persons who cannot afford to hire attorneys.
Based on the calls we get, I believe an area larger than just Hennepin and Ramsey would be beneficial.
This is a highly populated area and certainly all of the citizens aren't going to be able to afford
attorneys. Access to paralegals who could assist with people with legal services and provide access to
the legal system.
There are low income people everywhere who need access to justice
highly populated
I know there's a need for help amongst working class people in the twin cities
the public who don't qualify for legal aid but cannot afford to retain a attorney.
More firms in the Twin Cities area
I live in the suburbs and often get asked questions on these three areas of law - and typically it is a
simple question and understandably, people are reluctant to approach an attorney and pay large legal
fees for something that isn't very complicated.
this is the most populated area of the state
There is a great need. These are the population centers.
More people have moved to the outer counties outside of Minneapolis and St. Paul.
More people this will help take case load off attorneys/legal aid
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Probably the greatest need is in the Twin Cites.
Paralegals would be helpful anywhere.
Areas with the most population likely have the heaviest Court case loads.
all 7 counties
I believe everyone should have access.
The need for these services at a more reasonable cost are not defined by where those who need the
services live in MN
more people>more poverty
All the Suburbs around the Twin Cities
These are major counties that need as much help as possible, paralegals are mini attorneys and can
help in a major way.
High case loads tax other resources whether people may otherwise be able to get assistance. Wait
lists for legal aid are long.
Higher population of people so less time for the courts to help as well as more people needing
assistance.
There are a lot of people in the 7-county area who are on the border of being able to get help, but
they make just a little too much, but not enough to pay for legal services of an attorney. This would
fill that gap.
Greater demand
There are many people/cases here that are being handled pro se, where the litigants have very little
money, and for which it would be beneficial.
Population centers
everyone can use legal help, likely more users in these counties
More people in the metro area have needs that a paralegal could assist.
lots of people cannot afford a lawyer and need help in the cities
There seem to be a high number of unrepresented litigants in the metro area
I would think Density would be key . . . especially if there's any hope for the pilot project to create any
kind of actual market, and not just be a series of Ask a Paralegal advice clinics. Harder to get buyin if
it's one person a day who needs 30 minutes of help because there's a lot of overhead in setting up a
new service.
There are individuals who lack financial resources in all areas of Minnesota and would benefit from
this pilot project.
Many more people are affected and go without legal representation
This way you can have more diversity within the target area and population that is served.
These counties are relatively close to each other. Would have easier access getting to a paralegal if
not located in their community.
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Paraprofessional Pilot Survey Geography Comments: Regional Center
September 25, 2019
These areas are big enough that there are attorneys, but also have a need for additional programs.
Could provide cheaper assistance for those who can’t afford an attorney and add available resources
where there aren’t any now
significant need in this geography
I know of many people who have unresolved family law issues due to the inability to pay for legal
assistance and I know of many people who have had lived in illegal circumstances due to the inability
to pay for legal assistance
The problem of unrepresented parties and the lack of access to justice is a state-wide issue.
I think the pilot could be helpful throughout the state and is not geographically specific
lower cost
Lots of evictions
This is where housing courts are seeing more cases.
Answer similar to the explanation given for the Twin Cities area.
Clients would likely benefit from improved access to legal services.
All. I support any creative solution to help historically underrepresented parties receive legal
help/representation.
There are less attorneys in these regions.
Court & legal access is becoming more expensive and PLs would reduce these costs considerably.
The cost and time saving would benefit clients in all areas of the state.
There is a relatively high population of potential users compared to more rural areas but relatively
few resources such as those already established in the TC Metro.
Same answer as above, plus there is a much lower number of attorneys in greater Minnesota than in
the metro, and this would increase the options and potential for pro bono work if paralegals could
also provide these services.
information only
High volume of cases so a paralegal could provide a great alternative where there many not be
attorneys available to help or out of reach for many people.
Allow would-be lawyers in these areas to serve their community without having to go away to law
school first
All places would benefit from a project that helped pro se litigants be better prepared when coming
to court.
We have a history of taking on pilot projects.
There is no reason to limit these services to the Twin Cities.
The courts in general are overburdened and underfunded with regard to these high-volume civil
issues, and this problem is worst in higher population areas. A lot of people cannot afford lawyers
and at the same time do not qualify for low-income legal services. Having some direction and
assistance can streamline the process and save courts time.
The Twin Cities already has a number of ways to help SRL, but areas that are very busy like Rochester,
Duluth and Mankato do not have the same resources - but do have the need for them.
Every part of the state would benefit.
There are fewer attorneys to represent parties in this area.
Duluth has a high number of housing cases and this program would benefit our area.
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Any area would benefit because the cases would be streamlined better -- efficiency, take on more
cases, cost less for the client. Cases only need an attorney should they reach the court level. Family
law, especially, should be an administrative matter. If a person appeals the decision, then an attorney
needs to step in and represent them in court.
These are areas where there's a higher need for legal assistance.
One of the areas selected for the pilot project should be outside the Twin Cities.
Greater Minnesota has fewer resources for low income clients
It should be equal access
access to information and assistance
Duluth, Virginia, Grand Rapids, Brainerd, Pine City
They know the cases as much if not more than the attorneys
Huge need
low income
There are many more resources available already in the Metro area. Regional centers are accessible
to larger populations outside the metro, and to many in rural areas. Rural Western and Northwestern
Minnesota also would have a high need.
I think that every where would benefit for individuals who cannot afford an attorney
Would assist with the cost and time of attorneys.
I believe this would be beneficial for all areas
I believe in all of these areas there are persons who cannot afford to hire attorneys.
People in out state don't have as many options for legal services as those in the metro area. Allowing
use of paralegals to provide some limited legal services will broaden access to the legal system.
A Regional center is the hub for many legal proceedings, especially creditor/debtor matters, since
there is a Federal Court located in them. Also, they are somewhat populated area, but not at big as
the metropolitan areas where you have a vast array of options available to you.
There are low income people everywhere who need access to justice
the public who don't qualify for legal aid but cannot afford to retain a attorney.
Limited number of attorneys
The need for these services at a more reasonable cost are not defined by where those who need the
services live in MN
limited number of legal professional
Greater demand
Legal services handles most of the defendant housing cases. Staff have the expertise. While we don't
have housing court in these areas, I believe the case load for evictions would be smaller and better
local attorney collaboration.
There is limited affordable legal services for these types of litigants, so there would be a fair amount
of litigants who could benefit rather than handling the matter pro se.
Rochester is short on paralegals and attorneys.
Due to lower accessibility of pro bono legal services
less resources and staff
There are individuals who lack financial resources in all areas of Minnesota and would benefit from
this pilot project.
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Paraprofessional Pilot Survey Geography Comments: Regional Center
September 25, 2019
There is a shortage of attorneys in rural Minnesota. If this program can help where there are no, or
limited legal help rather than act in competition to the current attorney market, that would be best
for all.
Fewer attorneys in out state.
Rural Minnesota lacks many of the support systems and access to affordable justice tools that the
Twin Cities and surrounding areas have. The number of attorneys, volunteer attorneys, clinics, self
help centers are substantially less available in rural Minnesota.
Services in Rural MN are limited so offering outside the metro would be ever so helpful
St. Cloud area
Rural-only because lawyers in rural areas are retiring and no new attorneys are replacing them. There
are many attorneys in the Twin Cities needing clients. This pilot is unfair to them.
It’s more likely there’s not available assistance in rural aread
Many small towns have no attorney.
Fewer legal resources, increased low income populations (by %), no public transportation, little access
to interpreters...so often the last group to receive innovative services
Less likely to have lawyers available.
Could provide cheaper assistance for those who can’t afford an attorney and add available resources
where there aren’t any now
Clients could benefit from lower cost and access to representation, attorneys could benefit in
expanding a client base but with the added responsibility of oversight and management of paralegals
which might require training (not all attorneys have or need to develop this skill); adding these
providers might significantly impact the way legal services are delivered and lead to a restructuring of
small firms to remain competitive and whether there are qualified paralegals might determine firm
competitiveness and viability
Harder to get legal assistance in the rural communities.
significant need in this geography
Greater likelihood of lawyer shortage.
I know of many people who have unresolved family law issues due to the inability to pay for legal
assistance and I know of many people who have had lived in illegal circumstances due to the inability
to pay for legal assistance
The problem of unrepresented parties and the lack of access to justice is a state-wide issue.
I think the pilot could be helpful throughout the state and is not geographically specific
low income clients have need
See, Pruitt, Lisa R. and Kool, Amanda L. and Sudeall, Lauren and Statz, Michele and Conway, Danielle
M. and Haksgaard, Hannah, Legal Deserts: A Multi-State Perspective on Rural Access to Justice (June
18, 2018). 13 Harvard Law & Policy Review 15 (2018); Georgia State University College of Law, Legal
Studies Research Paper No. 2019-01. Available at SSRN: https://ssrn.com/abstract=3198411)
Low income clients who are on budgets could benefits from having paralegals do some of the work.
lower cost
lack of attorneys generally
Less paralegal help out there
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My colleagues tell me that it is difficult to get younger attorneys to move to the 'outstate' areas; the
paralegals could help solve that issue
Lots of evictions
Provide assistance in conciliation court
Fewer attorneys available.
Access to legal representation is often limited in Rural Minnesota. This pilot project would fill a big
need for legal assistance in this area.
Clients would likely benefit from improved access to legal services.
Lack of lawyers in rural areas.
Resources are light in rural Minnesota where local offices for legal services for the indigent are either
closing or do not offer services. In addition, if a client has to drive for a meeting, it is better to have
someone in those rural areas be able to assist than having the client drive for half of a day to receive
services. This affects a client’s employment or clients are possibly incapable.
the need is great and making additional resources available would help underserved populations
Not enough attorneys.
Fewer attorney options
I am in a town with a population of fewer than 4,000. The closest town with a population of more
than 10,000 is one hour away. The closest metro area is two hours away.
All. I support any creative solution to help historically underrepresented parties receive legal
help/representation.
Expanding legal services in rural areas would be beneficial to rural communities.
There are probably fewer resources currently available in rural Minnesota.
The financial burden and travel costs could be offset with this program
Areas underserved by attorneys
There are just not sufficient attorneys in many rural areas.
Areas where not enough attorneys are available
Court & legal access is becoming more expensive and PLs would reduce these costs considerably.
There are fewer pro bono attorneys in rural Minnesota.
There are not as many lawyers.
Underserved in general (lack of licensed attys)
Because this area does not have the resources that the Twin Cities has.
Rural Minnesota could use more paralegal support due to the overall lack of attorney support in those
areas.
We have plenty of lawyers in the metro.
The cost and time saving would benefit clients in all areas of the state. Additionally, in the rural areas
of the state, legal assistance would be more readily available if paralegals could take over some of the
duties of an attorney, saving traveling time and money.
Fewer low cost options
Lack of professionals in rural mn
Rural Minnesota has folks that are lower income or that dont want to hire one of the two lawyers in
town. Allowing a paralegal to come in would allow attorneys who aren't local to provide
representation. This Also allows the public to sample outside the 'good ol' boys club' found in small
towns.
Few attorneys in rural Minnesota represent persons on low-profit matters.
Based only on rumors, my perception is that attorneys are difficult to find in rural Minnesota.
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There tend to be more attorneys and legal professionals located in the Twin Cities and regional
centers; it would be helpful to have access to qualified paraprofessionals for rural Minnesotans so
they don't have to spend money/time to travel to the nearest regional center.
Where ever there are few attorneys per 100,000 people, and potential law clients have limited
resources.
There are not enough attorneys in rural Minnesota to represent the populations out there.
information only
Rural Minnesota lacks the density of resources that exist in the metro area. From my own experience,
pro se family law litigants are the rule, not the exception.
There are a lack of lawyers in rural Minnesota, so there would not be a dual system of legal
representation. In contrast, urban centers have a plethora of lawyers and all citizens deserve to be
represented, by a licensed attorney, in court.
something other than the metro
Rural MN benefits from few pilot projects, yet has some of the most diverse populations based on
need, geography, cultural differences, and economic issues. The highest levels of poverty are in
Northern MN and there are limited attorneys with limited professional staff resources. Any
opportunity to help further develop and support small community resources helps further develop
that community.
attorneys are easier to come by in the metro and regional centers. rural areas would benefit the most
from increased access to legal services.
difficulty with getting lawyers and access to low cost legal services
There are fewer legal resources in outlying areas. County law libraries and self help centers can be
fifty miles away.
There are less/no options in rural Minnesota.
Rural Minnesota has less attorneys per person than the metro or regional centers.
large cities already have lots of pro se clinics, specialty courts etc. for these issues. Even Regional
centers have free legal services. Rural MN does not.
I think there is a shortage of attorneys in these areas generally, but especially in the rural areas.
There are fewer stakeholders to get on board with the project.
Fewer attorney options in rural Minnesota.
High volume of cases so a paralegal could provide a great alternative where there many not be
attorneys available to help or out of reach for many people.
It's hard enough to find attorneys in these areas...
There are very few private attorneys in rural Minnesota that take family cases or even evictions.
There are a lot of people who may have an agreement on custody, parenting time, etc. and need to
get a court order (stipulation signed by a judge) but the system is not set up for parties in agreement
to navigate the process.
All places would benefit from a project that helped pro se litigants be better prepared when coming
to court.
There are fewer attorneys in rural areas, and incomes tend to be lower, and so increased access to
affordable legal guidance could be helpful in rural areas.
Larger number of the population would benefit from lesser fees..
There is more working poor and not a lot of options for attorneys to take low-bono or pro-bono work.
Plus, if one party has legal aid and the other does not, there is no incentive for the party who is
represented to settle and will more likely go to trial.
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There are fewer and fewer attorneys, mainly in Family law, in rural Minnesota. This pilot project
would allow for the population in these areas to be better served by allowing Paralegals to be able to
assist. This is almost a necessity at this point in our area.
less access to attorneys and other assistance mechanisms, including affordable services in rural areas.
Greater access to paralegals could help.
Every part of the state would benefit.
There are fewer attorneys to represent parties in this area.
I believe that family law practice would benefit from broader use of paralegals across the state, but in
particular, in rural areas.
Fewer lawyers and fewer clinics/free services available
Sadly there are fewer attorneys practicing in rural mn- having another option would help, but here my
concern is supervision. People should be able to obtain high quality, competent assistance regardless
of where they live.
Practicing in rural Minnesota I see a significant need for additional avenues of representation.
I believe there are less practicing attorneys in general in Rural Minnesota. In addition, I believe there
specifically less 'junior' level attorneys in Rural Minnesota. In my opinion, it sounds like the work that
would be completed by this pilot project is the same type of work that would be completed by a
'junior' attorney.
Any area would benefit because the cases would be streamlined better -- efficiency, take on more
cases, cost less for the client. Cases only need an attorney should they reach the court level. Family
law, especially, should be an administrative matter. If a person appeals the decision, then an attorney
needs to step in and represent them in court.
Paralegals can help bridge the representation gap in rural MN.
Attorney's in rural Minnesota are difficult to find and legal aid does not visit rural courthouses on a
regular basis
IT is where i work so i can not comment on the other, but we are understaffed and a paralegal being
able to do things they are capable off would lighten the load.
Access to attorneys (both privately paid and through Legal Services) is limited in rural areas.
These are areas where there's a higher need for legal assistance.
It seems there is no shortage of lawyers in the metro area and a reasonable number work for belowmarket rates, but rural areas may benefit from additional legal resources.
Scarcity of nearby legal resources would make rural Minnesota a good location for the project.
Fewer outstate lawyers to assist people.
Access to legal help might be limited due to fewer attorneys
There is not enough help in the rural areas with many legal needs. And frankly, there's not enough
legal help to help poor people in any area. Though, giving them someone who is not an attorney is
not necessarily giving them effective help.
Outstate Minnesota has a paucity of legal representation and many debtors
Access to justice for indigent persons in rural communities could be improved.
There is a dearth of attorneys in rural Minnesota.
There are fewer legal resources for a person in Rural Minnesotas.
Shortage of attorneys in rural Minnesota.
The attorney shortage is greatest in rural MN
Within 100 miles of the Metro
as the economic landscape changes, and trade wars linger, many rural citizens are likely in need of
assistance with financial issues
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It should be equal access
access to information and assistance
It is extremely difficult to recruit attorneys to practice in a rural area. Legal paraprofessionals would
help expand the ability of a small firm to offer services.
Bemidji
Rural Minnesota has a lower percentage of lawyers than the metro with less access to services such as
legal aid.
They know the cases as much if not more than the attorneys
I have a belief that these are underserved areas
Legal services in rural MN are not as easily obtained, so I'm told.
I think the Rural areas would benefit the most because their courthouses do not supply attorneys to
the building to help on preparing documents and assisting. This area would be most beneficial. Also,
the income is much lower typically in this area, so the clients would benefit from that.
Huge need, few attorneys
Due to the lack of attorneys that practice in the area and distance to courthouses
There are plenty of legal programs in the Twin Cities and surrounding Counties; Sherburne, Stearns
need assistance.
low income
Lack of attorneys available in the rural outstate areas.
It's where I live.
I think that every where would benefit for individuals who cannot afford an attorney
Would assist with the cost and time of attorneys.
I believe this would be beneficial for all areas
Cost of attorney legal services too high for rural community
I believe in all of these areas there are persons who cannot afford to hire attorneys.
People in out state don't have as many options for legal services as those in the metro area. Allowing
use of paralegals to provide some limited legal services will broaden access to the legal system.
It would allow for there to be additional options for people to gain representation where there are
not many options.
There are low income people everywhere who need access to justice
I've heard that it's very difficult to find attorneys in rural mn
the public who don't qualify for legal aid but cannot afford to retain a attorney.
Less access to the court system due to lack of finances or the ability to travel.
I think that people in rural MN often feel overlooked and not offered the same services as those in
'the Cities'. There are many indigent people in rural MN who may not have access to legal assistance.
Limited number of attorneys
More need for affordable legal services.
Rural Minnesotans likely have more limited incomes to be able to retain an attorney's services
outside of county law workshops not a lot of options
I believe everyone should have access.
The need for these services at a more reasonable cost are not defined by where those who need the
services live in MN
Fewer and fewer lawyers practice in rural Minnesota. Allowing supervised paralegals to assist would
enlarge the pool of available legal help.
There is a rapidly decreasing number of attorneys practicing in Rural Minnesota, many of the hearings
presented in court are uncontested and could be easily performed by a legal paraprofessional e.g.
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uncontested probate hearing or assisting a conservator with annual accountings. The demand for
legal services are growing because there are a limited number of licensed attorneys.
fewer attorneys
because there are limited resources in general
limited number of legal professionals
Rural Minnesota doesn't have as much access to legal sources as the cities, paralegals would help fill
that gap.
Clients in rural MN have less access to legal services and less income available to pay for legal
services. The expanded use of paralegals would allow more access to professional legal services at a
lower cost to the client than if they had to pay the usual hourly rates for attorney work.
Fewer attorneys available
ALL of the legal services clinics exist in a metro area or smaller city. None exist in smaller
communities. Plus, small town and solo attorneys in Rural areas lack the capacity to cover all the
practice areas they're expected to handle. Having one of these paraprofessionals in smaller
communities, even to assist a client to get prepared before they meet with an attorney in a city if they
end up needing that, would make a huge difference in these smaller communities.
being outstate doesn't mean issues don't apply, the hard part of course is that there are fewer
lawyers and paralegals. Consider on line and web conferences
Attorneys are leaving and no one is replacing them.
It seems the rural areas are in most need of legal professionals. Urban areas of MN have larger
numbers of atty's available
Our office is based in Grand Rapids (i.e., not a regional center).
To help address shortage of attorneys in those regions
Due to lower accessibility of pro bono legal services
there are very few resources for people who need it in rural Minnesota
less access compared to large cities
less resources and staff
There are individuals who lack financial resources in all areas of Minnesota and would benefit from
this pilot project.
There are less choices for attorneys.
Not as many attorneys
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Paraprofessional Pilot Survey Geography Comments: Other
September 25, 2019
I do not believe this concept is a good idea. Allowing others to to attorney work devalues a law
license. Profession is already under attack from AI and computerized systems.
They won't benefit
While I suspect rural communities have the most to gain from any access initiative, I don't think
geography or proximity to lawyers/paraprofessionals should be the only factor in measuring need.
State-wide.
None
You're assuming there would be a benefit. Your questions are phrased poorly.
This seems like jumping the gun. You will find more potential paraprofessionals and attorneys willing
to use them in the metro area but there are barely any attorneys in the rural areas.
Awful framing of question, as with previous question, especially for those who believe that this is not
appropriate. Presupposes support.
Thank you for giving an 'other' option. I still have difficulty with legal assistants or paralegals giving
legal advice. It's hard enough dealing with individuals who received poor advice from an attorney. I
hate thinking what would happen when someone receives poor advice from a paralegal--with the
attorney responsible for the advice.
I believe that paralegals can benefit clients throughout Minnesota without regard to geography.
I don't believe that clients would benefit from this project. I have worked in all three areas, and find
them all to be relatively complex. Most clients need an attorney to make the most informed decision.
Even with my best paralegal, she was unable to appreciate small facts which changed the tenor of the
case remarkably. No matter what the rules say, courts give deference to unrepresented parties, and
having a paralegal would diminish that deference, without providing actual representation.
All would benefit equally. The issues of access to justice or the high cost of legal representation are
not unique to any community or geographic local.
I think this project is a terrible idea. We have TONS of lawyers in Minnesota, and lawyers are licensed
professionals with a minimum knowledge and education level - and there are STILL bad lawyers.
Telling poor people to get their legal advice from paralegals is rude to them and dismissive of the legal
profession.
Rental tenants get evicted everywhere.
I'd look at whether pro se parties tend to be from the metro area or out of state.
This is a terrible idea that is going to result in more people turning to self employed paralegals to help
with 'simple' cases that are not actually simple. People will go for a 'cheap' alternative and wind up in
significant financial trouble when creditor-debtor, and especially family law matters, are mishandled.
Client will not benefit from having unqualified non-attorneys do legal work
Anywhere in Minnesota
None of Minnesota would benefit from this pilot program. This survey is skewed toward accepting
the program and assumes the program is a good idea. It is not. It is a disservice to the profession and
to clients to allow those untrained in the law or subject to the obligations of the profession to act as
advocates in creditor/debtor, housing or family matters. All of these matters have collateral
consequences beyond resolution of a particular case and non lawyers are not equipped to provide full
and complete advice regarding such consequences. Time and effort would be better devoted to
developing newly admitted lawyers to provide services for these cases. Develop a pro se project.
1

1059

Structure an internship program. It doesn't matter what form -- just make sure that we use licensed,
trained lawyers to practice law.
Must be statewide to begin. Totally unfair to provide more services in the Twin Cities if a whole
system change is being proposed
All of the options and all for same reasons - needs exceed availability of professional support and
many paralegals are better than some lawyers and know day to day how things work
Again, to what 'clients' is the question referring? How is geographic location related to whether the
services would be useful or effective?
I am concerned that this proposal will benefit anyone.
I don't think the paraprofessional project will benefit clients. This survey is not designed in a way to
allow lawyers to select 'none' as an option or to voice concerns about non-attorneys practicing law in
some very difficult practice areas. The MSBA previously has expressed concern about this project.
The survey should allow attorneys to answer in a way that is not in the affirmative.
The whole state could benefit-you don’t have to be inner city to have legal issues, there are poor
people all over the state. Personally I’m tired of everything focusing on inner city.
I think all places in MN would benefit, why just limit it to one area when every where needs more
support.
I am not convinced any clients would benefit from this pilot project.
Wherever courts/judges/staff would be most amenable to participate in a pilot.
None. A person without a JD and law license should NEVER provide legal advice or counsel period.
This survey is poorly designed and clearly biased/tainted in favor of permitting uneducated and
unlicensed people to provide legal advice and counsel. This should NEVER be permitted; it is a logical
fallacy to even claim it can occur under the supervision of a licensed attorney--that simply is not
possible to govern.
Hard to know - larger areas have more clients so more need....but also more resources. Paras could
be used for more simple/streamlined cases. Rural areas have less clients, but less resources and
attorneys. Paras could be used to fill the gap of legal resources in rural locations.
As long as a paralegal is directly supervised by an attorney; being able to draft simple family law forms
would be beneficial; however, if child support and/or property analysis is required, then attorneys
should be more involved. Attorneys, NOT paralegals, should appear in court because final settlement
agreements may need to be tweaked and/or renegotiated.
I am adamantly opposed to the use of paralegals for any type of legal representation. Paralegals
provide an extremely valuable service to the legal system by providing SUPPORT to attorneys,
government agencies, as well as corporations by researching legal precedent, conducting investigative
work on cases, as well as preparing legal documents for the licensed attorney to review. The ultimate
liability is on the attorney for any misinformation regarding the law or an individual's possible cause of
action in any given area of the law. Attorneys go through a rigorous educational program (i.e. must
have a four year degree, a high GPA, and a proficient LSAT score) prior to entering law school which is
at minimum a three year commitment) AND are then required to take the bar exam and pass in order
to become an attorney. A typical paralegal program is at most two years and accreditation is
irrelevant, as paralegal education is not mandated under Minnesota law. Each of us plays an integral
role in the justice system and I strongly encourage you to think not only of the additional number of
people who MAY be assisted under this program but rather how many will unknowingly be harmed
irreparably if paralegals are allowed to provide legal assistance to individuals.
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In what area(s) of law do you or your office practice? Other - write in
A variety of civil law

Bankruptcy

Child protection and ICWA

Administrative Law Judge

Bankruptcy and tax
controversy.

Civil [x2]

Administrative, labor, OSHA,
employment, and workers'
compensation.

Bankruptcy, Criminal
Defense

Adoption/Juvenile protection

Bankruptcy, Real Estate

Agricultural law, banking law,
business law, criminal
defense, guardianships &
conservatorships, probate &
trust law, real property law,
tax law, etc.

Broad array of civil litigation.

all [x8]

Business and estates and
trusts; employment,
litigation

all low-income civil matters

Business [x3]
Business & Estate Planning
Business and commercial law

All of the above and other
poverty law areas including
criminal expungement,
bankruptcy, immigration,
etc.

Business Law, Education Law,
Corporate Law, Litigation

all of the above plus Estate
planning, Probate,
Employment, Real Estate,
criminal and a couple others

Business law, tax law,
litigation, trust and estate,
and real estate

all relevant corporate areas
for a major corporation

business law, litigation,
employment law

Business litigation, corporate
law, and similar businessorientated areas

Any legal area that patrons
ask about

Business real estate litigation

appellate

Business, Corporate, Real
Estate, Estate Planning

appellate in the areas of
criminal, civil, family and
immigration

Business Transactional

Civil law, Criminal defense
civil legal aid - so all areas of
poverty law
civil lit, criminal defense
Civil litigation [x14]
Civil Litigation, Corporate
Transactional, and IP
Civil litigation, criminal
prosecution, tax protest,
condemnation, child support,
protective services unit,
victim witness, many areas
that local county
governments represent the
citizens and community
civil litigation, estate
litigation
Civil Litigation; Corporate;
Appeals
civil litigation; probate;
estate planning
Civil probate criminal
Civil rights
civil, estate planning
Civil, many areas generally

Banking Law

Business/Commercial Law

Civil, real estate, estate and
trusts,
guardianships/conservatorsh
ips, and criminal

Banking Regulation

Charitable trust and estate
planning

Class action plaintiffs-side
cases

Banking; Estate; Probate

Business, estate planning,
elder law
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Commercial contracts
commercial in-house
Commercial law, Advertising
law, Regulatory
Commercial law, Municipal
law
Commercial litigation [x4]
commercial litigation,
employment law, real estate
transactions, criminal
defense, privacy law
Commercial, real estate,
probate
Commercial/corporate/trans
actions - what ever a
company need but legal
team is very active with VLN
Complex business litigation,
IP litigation
complex civil litigation and
transactional work; white
collar criminal defense
Compliance and civil
litigation
Compliance and corporate
governance
Constitutional Law
construction
Construction and contract
law

Contracts, health Care, real
estate, litigation

criminal and immigration

Contracts; agricultural law

criminal but I have done
family law

Corporate [x13]

Criminal Defense [x3]

Corporate (corporate
governance, regulatory,
litigation, contracts)

Criminal defense, but I have
taught paralegals for several
years.

corporate advice and
litigation

criminal defense, juvenile

Corporate and intellectual
property
Corporate and IP litigation
Corporate counsel
Corporate governance
corporate law department
Corporate law firm
corporate, business
litigation, estate planning

Criminal Defense, Personal
Injury
Criminal law and Licensure
Criminal Prosecution
Criminal Prosecution for the
City
criminal prosecution, civil
forfeiture
Criminal, administrative
Criminal, civil litigation

Corporate/Business

Criminal, civil, juvenile

Corporate-Commercial-Real
estate-Estate Planning

Criminal, estate planning,
corporate

Corporation

criminal, juvenile, civil

corporation - so business

criminal/civil municipal law

County

Delinquency, Probate

County Attorney [x6]

diversity and inclusion

Courts

Domestic/sexual violence
law

courts-general jurisdiction

construction litigation

Criminal [x16]

Contracted Tribal
Representation

Criminal and civil
government

Contracts [x2]

Criminal and civil
government related issues.

Elder Law, Estate Planning,
Guardianship, Probate,
Trusts
Election law
Eminent Domain, Data
Practices
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Eminent domain,
probate/estate collection
and litigation.

estate planning, business
litigation

Employment [x6]

Estate Planning, Criminal
Defense

Employment and corporate
law

estate planning, personal
injury

Employment and financial
services

Estate planning, probate

Employment and
Immigration
Employment and Labor
Employment law/ERISA
Employment, consumer,
ERISA
Employment, non-compete,
business and business owner
employment, other
employment, product
liability, personal injury, tort,
workers compensation and
compliance
employment, public benefits
Energy law
Energy law, regulatory
Entrepreneur Law (all legal
areas except debtor rep in
bankruptcy)

Estate Planning, Probate,
Criminal, Litigation, Real
Estate, Contracts, Business
Formation and Governance
estate planning/probate
Estate
Planning/Probate/Elder
Law/Guardianship
estate
planning/probate/guardians
hip/conservatorship/real
estate
Estate, Probate, and Elder
Law
Estates, probate, ChiPS
Ethics
Examiner of titles
Financial
Financial Services
Full service

Estate and probate

Full Service Law Firm [x2]

Estate planning [x6]

General [x4]

Estate Planning &
Administration

General business services,
litigation, creditor-debtor
law, and family law

Estate Planning and
Administration, Elder Law
Estate planning and probate

General
business/construction/real
estate
General civil advice for the
county
General civil litigation
General comprehensive
practice
general contract, business
and property law
general corporate
General corporate law, IP,
environmental and financial
regulations,
General legal aid
General poverty law
General practice [x6]
General Practice excluding
Family Law
government [x5]
government employee, do
not practice
Government, administrative,
contract
I also have a contract
Paralegal business in which I
do mediations for civil and
family matters.
I am at SMRLS - including
Government Benefits,
Family, Housing, Elder Law,
Education law, Immigration,
Agricultural Workers
Program, plus volunteer
attorney program - handling
consumer & other areas
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I am in a law library--we offer
information in all areas of
law

In-house, insurance - product
development, support, and
operations

Litigation - Mass Tort, Drug &
Device, product liability,
business litigation, corporate

I do family law, others tend
to represent the landlords or
creditors. General allpractice area firm.

Insurance [x5]

Litigation - personal injury,
etc

Insurance defense [x4]

I work for the judicial branch,
so I don't practice in any
areas.

Litigation, corporate, general
practice

Insurance Defense and Civil
Litigation

Litigation, insurer defense

I work in a healthcare
company and specialize in
regulatory compliance.
I work in a personal injury /
criminal defense practice.
My mother is a paralegal
with 30 plus years of
experience in family law. I
know the work that she
produces is better than what
a lot of the attorneys are
doing.
I work in the Civil
Commitment area, but being
in a government setting, the
office itself practices in all
areas.
Immigration [x4]
Immigration, criminal
defense
immigration, education,
farm, public benefits, Social
Security
Immigration; Criminal
Defense
In-house

Insurance benefits disputes

Insurance defense.
Employment law. Business
law. Products liability.
Construction litigation.
Intellectual property [x3]
Intellectual property;
contracts
IP and business law
Judge
Judicial officer
L&E, product liability,
corporate and business
litigation, health care
labor and employment
Labor and Employment law
labor and employment;
OSHA; commercial contracts;
corporate M&A
Lawyers Professional
Liability/Insurance Defense
legal aid -- lots of random
stuff
Legal publishing.
Litigation [x4]

Litigation; Professional Ethics
Many
misc. government
Multiple (County Attorney's
Office)
Municipal [x2]
Municipal law, criminal
prosecution, criminal
defense, family law.
Municipal law, including
employment and labor law
My division handles child
protection cases.
My primary focus is real
estate issues right. I spent
four years in private practice
with 80% of the workload on
housing related issues and
creditor-debtor law.
n/a [x6]
No longer practicing
none
None - software company
None of the above
nonprofit
not law office
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other [x2]
Other legal services
Our firm provides legal
services to governmental
entities in the State of
Minnesota.
Pensions and employee
benefits
Personal injury [x7]
Personal Injury and Criminal
Defense
Personal injury, medical
malpractice, class actions,
civil rights, products liability
personal injury, workers
compensation, Social
Security Disability, Long term
disability insurance disputes,
and general litigation
Plaintiff injury law
Pretty much every practice
area, but not family law

Probate, conservatorship,
real estate, guardianship,
estate planning, corporate
Probate, Trusts, Wills,
Taxation
probate. trusts. tax. other.
Probate/Estate Planning
Probate/Estate Planning
Probate/estates; personal
injury; criminal; corporate
Product liability
Product Liability Defense
Product liability litigation
(defense)
Professional defense
Real Estate, Estate Planning
Real estate [x2]
Real Estate and Construction
Litigation

business-corporate,
governmental
real estate, estate planning
real estate, estate planning,
business, tax, probate
Real Estate, etc.
real estate, probate & trust,
estate planning, municipal,
business
Real estate, tax, business,
etc.
regulation [x3]
Regulatory Banking matters
restraining orders, also
provide general advice at
clinics
seniors law, disability law,
public benefits law,
immigration, other consumer
Social Security

real estate and
environmental

Social security disability
(administrative)
Social Security; Elder Law

Privacy [x2]

Real estate and
landlord/tenant

Private corporation, all areas
relevant

Real Estate, Administrative
Law, Environmental Law

Probate [x2]

Real Estate, Bus, Corp.
Litigation, Construction

Primarily Personal Injury
Defense and No-Fault

Probate & Estate Planning
[x2]

Real estate, business, estates

Probate and Mental Health

Real Estate, Business, etc

Probate and Tax

Real estate, corporate,
estate planning

Probate Trust Real Estate

real estate, eminent domain,
wills and trusts, probate,

Special education
Tax, Business and Estate
Planning
tax/probate
Tax; estate planning
Transactional and litigation
matters for the University of
Minnesota.
Trust and estates [x2]
Various
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We are a full service firm.
we cover most areas - all of
the above plus municipal,
banking, real estate,
software, transportation,
litigation etc
We have 145 attorneys
we practice in nearly every
area
Wide variety, but usually on
the creditor's and housing
owner's side
Wills and trusts, real estate,
and business law
Workers Comp, Insurance
Defense, Construction
Litigation
workers' compensation
Workers' Compensation,
Construction, personal
injury, railroad
Workers' Compensation,
Personal Injury, employment
discrimination
workers' compensation, soc.
sec.
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Paraprofessional Pilot Survey Open-Ended Comments
September 25, 2019

The Legal Paraprofessional Pilot Project Implementation Committee is looking for ideas about where to
pilot this program. If you're aware of projects or programs in Minnesota working to provide more legal
services to underrepresented parties that could benefit from the expanded work of paralegals, please
describe the program/project and if know, contact information.
Neutral or positive comments:
I only know of attorneys who would love to have more clients. I suppose the law librarians could use paralegals to
assist them with the 100s of people who funnel through the library wanting free legal help.
CCLI (Collaborative Community Law Initiative)--651-321-9255
I am not aware of projects or programs available for underrepresented parties, but I am a former paralegal with a
bachelor's degree from Winona State. If it is decided that a bachelor's degree should be a requirement for the Legal
Paraprofessional Pilot project, I would suggest looking in the Winona area for piloting it because you would have
access to very qualified paralegals.
I would start with pro bono service areas like VLN and Legal Aid
Collaborative Community Law Initiative
the Olmsted County Eviction Prevention Project (EPP) provides advice and representation to eligible tenants being
evicted in Olmsted County Court... this project (or a similar project) might benefit from expanded work of
paralegals. For more information about the EPP contact Brian Lipford at the SMRLS Rochester office at (507) 2920080 or brian.lipford@smrls.org
Tubman; possibly Amicus or other ex-offender programs can help with housing and employment discrimination
issues, family reunification/visitation disputes; driver license (e.g. work permit) issues; and banking or debt-relief
issues. Hamline-Mitchell has a program to help low income people.
General practice including real estate and corporate work
Home Line is a tenant rights organization that could likely benefit from the use of paralegals as attorney extenders.
Legal Assistance of Olmsted County has an eviction clinic held before housing court. It has been successful and a
good community resource.
I work with the Volunteer Lawyers Network, representing indigent Hennepin County residents in housing matters.
It's a great organization. They use paralegals, but they are essentially limited to client intake when they could do so
much more.
Volunteer Lawyers Network, perhaps Legal Services Corporation.
Self help Program 10th Judicial District
The wills for heros program is always looking for volunteers. They have attorney oversight for all volunteers
including attorneys. This would be a good opportunity for paralegals to interact and advise clients in a controlled
environment.
Children's Law Center, Any court based self-help center
completion of petition and other forms that need to be completed. Review of completed documents to ensure that
they are properly completed. Helping individuals to understand legal terminology.
If any, the rural counties. It’s difficult to find attorneys willing to travel to said counties.
Self help and document preparation programs.
Rural Minnesota, but only with properly trained and certified paralegals (8th district or possibly arrowhead, Iron
Range areas)
I’m watching this project closely. I’m not sure if a paraprofessional would be useful in the sliding scale fee realm or
not. As mentioned, so far the people who we’ve interviewed coming out of paralegal school have been unqualified.
Maybe the more qualified ones are looking for way more pay. My contact info is emily@cooperlawmn.com (Emily
Cooper - Cooper Law, LLC)
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You can't find paralegals in regional hubs let alone rural Minnesota. The only possible place would be the metro
area.
Volunteer lawyers network - https://www.vlnmn.org/, Muria Kruger is the housing lead attorney
Knowing the standards, ethical, legal and practical, I have extreme concern with allowing someone who is not a
license attorney to represent clients in legal settings, but do believe assistance with document preparation,
explanation of the process and support could be appropriate.
Ramsey and Hennepin county offers free legal aid counseling once or twice monthly to underrepresented
individuals who may or may not need to file bankruptcy. This is not legal advice. Rather it is an initial intake and
opportunity to give an individual all the options available to them. It may be a good place for a paralegal to start.
They are always short staffed and looking for more volunteers.
I believe Hennepin Cty would benefit the most because they have such a large need and volume of pro se parties.
Southern Minnesota Regional Legal Services is generally unable to take on Family Law matters because of
overwhelming need for critical need (housing, benefits, child custody) matters.
I would recommend Sherburne or St. Louis- Duluth. Both counties have judges that are very hands-on and would be
able to provide feedback as to the quality of the representation.
Legal Aid Service of Northeastern Minnesota has a paralegal in the Brainerd office who would be a good fit for a
pilot program. Brainerd is significantly understaffed for the number of those in poverty that the office serves. This
would increase it's ability to provide more service. However, this would require some additional resources to
promote this paralegal for the purposes of this pilot project.
Contact Executive Director, Dori Streit, to discuss. dstreit@lasnem.org
Rural areas--- housing law matters (evictions, etc.) and debtor assistance. Some probate and real estate too.
VLN or SMRLS might be a good partner, otherwise the legal incubator program through Mitchell Hamline
Volunteer lawyers network
Any legal aid office, including legal aid svc of NE MN.
This is not a project or program, but Rebecca McConkey-Greene, (218) 606-2226 Duluth, MN has taken a creative
approach to parent representation. Her paralegal has social work background, is able to provide support and
advocacy during case plan meetings, has assisted clients with obtaining needed services or locating services and
making referrals. Can help parent attorney obtain services for parents that are needed - either through formal child
protection proceedings, or family law matters and assist with navigating systems. Fathers often benefit greatly from
support that is often not available in smaller communities. Places like Bemidji, MN have significantly high
overrepresentation of Native Americans in legal systems with few services to assist with other associated
proceedings like probate, housing, or family matters.
Law school clinics -- it's not sufficient to rely on pro bono from attorneys. There has to be lawyer staff and
administrative staff to support the paralegals who would do this type of work.
Winona State University has a Legal studies major. It develops and trains wonderful paralegals every academic year.
These students would be EXCELLENT sources of support for such a program. The Chair of that program is an
enthusiastic man with whom I have worked in the past. I am happy to speak to him about this proposal and strongly
urge the committee in charge of this program to consider Winona as a location for a pilot program.
I have no doubt this will be thoughtfully done and I have no doubt there are good intentions, but I have done family
law in every socio-economic level (and continue to do so). There is complexity at every level. I am concerned that
we there should be some specific training for the role they are to undertake. Perhaps there should be some
requirement of liability insurance. I have seen attorneys inflict significant harm on a client by mistake. I am very
concerned that paralegals would miss things and the injured party would have no recourse. I have the impression
that there is a feeling that something is better than nothing but that is not true all of the time.
Under supervision of VLN
There are several Minnesota credit counseling agencies and mortgage foreclosure prevention groups that would
benefit from the services of skilled paralegals.
The Office of the Public Defender in every county could benefit from this program assuming paralegals are
interested. I'm always looking to expand my role and would love to be able to get more education, more
certifications, and do more for the office.
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The City of Minneapolis currently is trying to offer legal representation to all tenants facing eviction. There might be
an opportunity to pilot an expanded role for paralegals in conjunction with the Housing Court Clinic staffed by Legal
Aid and Volunteer Lawyers Network.
several programs that legal professionals can volunteer time within the Mpls area.
Minnesota Adult and Teen Challenge Legal Clinic is a great legal clinic in which attorneys help participates through
any family, creditor/debtor, criminal, or child protection legal issues. The attorneys help them fill out the
paperwork and get it filed, but they are usually not represented in court.
I believe that this should be piloted in rural Minnesota. This is where it is definitely needed due to access and
availability of attorneys in Northwestern Minnesota. Our area has seen attorneys leaving Family law in a heavy
pace. This would allow for the public to be better served if it was opened up. An option may be to run it through
Legal Services of Northwest Minnesota located in Moorhead, MN.
SMRLS, VLN
Not exactly on topic with the question above, but something worth noting: I think there is a misconception among
attorneys that this program would be used to: (1) artificially command higher rates for paralegals in large offices by
having paralegals become 'super-certified' and thus be billable at a higher rate - something that would not assist
underrepresented communities as is the goal of the program; and (2) would compete with solo/small practitioners
who already feel pressure for lower rates based on their client's ability to pay. It is my understanding that this
program envisions professionals (not necessarily just paralegals) working under an attorney (i.e. not by themselves)
to provide quasi-legal services to low income people (i.e. to people who aren't hiring lawyers in the first place - this
isn't taking away paying work from attorneys who already work on a reduced fee basis). Some iterations of the
program, however, do involve these professionals working by themselves and not necessarily as part of a law office.
The crafting of the program, and where (geographically, area of law, logistically) to implement it , are co-defendant
decision-making processes.
Volunteer Lawyers Network
Rural areas -- Sherburne County, Anoka County, Wright County
The federal pro se project is a good model to match clients with licensed, qualified attorneys looking for
opportunities for courtroom experience. The concept of having non lawyers advise clients or appear in court is
frightening. I worked with many paralegals before becoming a judge -- excellent paralegals who are smart and
capable people and excelled at their assigned tasks -- but the skills they develop as paralegals do not translate to the
kind of representation, advising and advocacy necessary for proper representation in a court proceeding. They have
no malpractice insurance and are not subject to the rules of professional conduct. They may have finished law
school but were unable to pass the bar -- or worse, may have been disbarred. I can't imagine this concept will
generate meaningful support from the bar, or the law schools, or the bench.
The Supreme Court should be in the business of promoting the legal profession, recruiting qualified, licensed
attorneys to provide services for clients -- encourage pro bono work or mentoring programs for new lawyers. The
Supreme Court should not be in the business of ignoring our existing resources by looking outside of the legal
profession for inadequate substitutes.
I think almost any legal aid would greatly benefit from a program like this.
VLN
Collaborative Community Law Initiative (CCLI) - cclimn.org
I believe that paralegals could be of most use (in what I see) helping people in housing court. I personally helped a
landlord (who an older woman working two jobs to pay her mortgage, and renting part of her house out to a family
who was not paying and damaging her property). The family, because they were tenants, got free legal aid help, but
she got nothing until she came to me. She could and was willing to pay something, but could definitely not afford
an attorney. And yet, what she needed was relatively simply information, explanations and help filling out
forms/writing a basic letter/putting together an accounting of damages upon move out. Easy stuff, but stuff that
was hard for a regular blue collar worker.
One idea is within an existing legal-aid society setting, where more needy people can be served but where generally
exists more experience, training and supervision.
Courts- help fill out forms
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Legal Aid and Volunteer Attorney Program
None other than volunteer opportunities on MPA website
Probate would be a perfect
Legal Corps
Volunteer Lawyers Network, Legal Corps
HOME Line - (612) 728-5767
Judicare, Central Legal Minnesota, county law libraries
Central Minnesota Legal Services operates a Volunteer Attorney Program from its offices in St. Cloud and Willmar.
Jessica Mastellar, Coordinator, (320) 253-0138.
Unmarried Parents Clinics, Expungement Clinics, and Divorce Clinics currently being offered by Legal Aid Service of
NE MN. Also, Volunteer Attorney Program being recently merged with Legal Aid.
health care and disability
Negative comments:
This is a terrible idea. The previous questions assume that these areas are proper for non lawyers. There is no
option to object to any use of paralegals are you contemplate.
N/A. This program constitutes a danger to the public welfare.
Should not be representing clients in court
Maybe you should focus on making it more accessible to obtaining and affording a law degree.
Rather than allowing paralegals to practice law and take away even more income from rural attorneys you should
work on allowing more law schools. if you add more law schools you would force the other schools to compete in
obtaining an affordable law degree. Instead of exploring ideas to get more attorneys outstate you have already
decided “let’s have paralegals do the legal work. Sounds like the community colleges that are hurting for students
have lobbied the legislators who play golf with the judiciary. Your mind is already made up this is going to happen
but it is outstate who will suffer. Good luck with your endeavors as you will need it.
This program should not be piloted anywhere. It is a bad idea, and it should be abandoned.
The program sounds like a bad idea. Don't do it.
This program is a terrible idea. It puts unqualified people into positions of legal advice to the most vulnerable
citizens. It dilutes the value of actual legal professionals. There are shining stars of paralegals, but they are rare.
Attorneys cannot even give casual advice to a friend without implicating an attorney's legal and ethical obligations,
but this program wants to let non-attorneys give legal advice? This program is a terrible idea.
I do not think it is a good idea to allow non-attorneys to handle legal matters without supervision. Specifically, nonattorneys should not be drafting legal documents without an attorney reviewing them an approving them. A nonattorney should not appear in court on behalf of any party. Allowing a non-licensed attorney to handle these tasks
is a slippery slope that will do more harm than help.
IN my experience, the paralegals I work with are not competent to represent clients individually, in any fashion.
This program should not be piloted. It is misguided to allow paralegals to do actual “legal” work, when the
irresponsible law schools of the Twin Cites (and nationwide) continue to pump out far more lawyers than are
needed already. Couple this with the possibilities for abuse that this program could generate, and it is a looming
problem for those on the receiving end of these “services”.
Ask the court staff and legal services programs in all counties. And for crying out loud, please study whether this is
even going to meet the need that you think it will. I am an attorney with not enough work. I am willing to (and I do)
take sliding scale work and limited scope work, and I volunteer. Feels like my law degree is being watered down
with this program.
I think this is a waste of time. And - it will take business away from me. What is the purpose of me spending
$200,000+ on a law degree ... then encourage me to work in rural Minnesota to provide services to those
underrepresented ...if you are just going to allow competitors into my market? (clients will drive for cheap legal
advice and clients in rural Minnesota have been conditioned to drive for services to metro and mini-metro areas,
this would be no different). You are going to allow competitors into my market that have a lower debt level than
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me. Nice job focusing on lawyer's stress level...hey, lets bring in competitors that are price competitive and the
lawyers can stress about the work they will lose and the rates they can charge!!! - fantastic idea. Now here are some
breathing exercises and even though you have to bill hours to make ends meet for you and your staff take time off wait, now you have to lower your already low rates some more so you have to work more hours to capture the
same income level, either you work more and have less time for time away or you make less so you can't afford to
take your kids to the Minnesota Zoo! Contradiction in policy goals we call that. What training does a law degree
provide that these paralegals don't need? Then remove those requirements from the law school programs and cut
classes and reduce lawyer's debts. do SOMETHING that helps lawyers. Not to mention you are begging for lesser
quality of work. I don't care that there are a few vocal paralegals clamoring they can provide better service than
some lawyers. I am correcting one of the most public paralegals ALL. THE. TIME.
Hey, big bad wolf you are nice,
right? Nice person you will ever meet, Red! This is why you don't ask people to be objective about
themselves...they always over represent their own abilities.
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If interested in participating in a focus group to inform the Implementation Committee's decisions about the location,
structure, and other criteria for the pilot, please send an email with your contact information to
parapropilot@courts.state.mn.us.Is there anything else you would like to share with the Implementation Committee
for consideration as the pilot project is developed?
Neutral or positive comments:
The project should begin with highly experienced paralegals and it would be desirable to require
recommendations from attorneys regarding a paralegal's competency to serve in a more independent
manner
I am in favor of the concept in general in order to provide greater access to justice for all.
I work in the Ramsey County Law Library where we hold brief advice clinics for pro se folks--there's a
great need to assistance in basic legal areas, and quite often people need help completing court forms
Thank you for taking on this challenge, which is hard to do without critical knowledge of the legal
market and without the full support of the bar, solo/small practitioners, and newer attorneys
Allowing paraprofessionals to do legal work for clients is necessary. The Justice Gap is too wide. There
are many other professions that are already providing legal services without authorization. I often see
botched cases that business advisors, accountants, real estate agents, insurance agents, and the like
have created by giving legal advice. People trust these professionals but their advice isn't always the
best--and they are not authorized to practice law anyway. So your committee's work is invaluable!
I'm glad you are looking at options.
Prior to working as a medical paralegal, I retired from nursing. I've seen the growing role of physician
extenders in health care and have appreciated the way these paraprofessionals increase people's
access to health care. Paralegals with advanced training could fill a similar role in expanding access to
legal services.
Over the years, I've worked with some really good paralegals. I think the problem with low-income
programs for paralegals, especially inexperienced paralegals, is that clients get pushy and angry (even
with lawyers) and would worry they need a lot of training on how to deal with that.
Pour system is broken. The legal profession is a self-policed, self-propagating monopoly. Limiting
supply keeps prices artificially high. I learned very little of what I need to do my job in law school and I
use surprisingly little of what I did learn there. A paralegal with a field-focused 3-year apprenticeship
can better serve clients in that field than can a newly-minted lawyer with nary a day in the real world.
Expanding the paralegal role would also expand opportunities for bright people that can't afford 7
years of unpaid college. As an added benefit, that lack of formal schooling probably helps one relate
to similarly situated clients that don't have the money to spend on a stuffed shirt in white shoes.
I support any creative solution to help historically underrepresented parties receive legal
help/representation.
I have a hard time understanding how this new role would would work and to whom it would appeal.
Is this an entry-level legal position? Would it work for high school debate team alumni, or for law
enforcement and legal retirees?
Thank you for reading!
Craig Andresen, Atty., 952-831-1995, craig@andresenlaw.com. 2001 Killebrew Dr., # 150,
Bloomington, MN
My mother is a paralegal working in a family law office under a solo practitioner. She's been working
there for over 30 years and the quality of the work that she produces is far superior to that of most
the attorneys are there. For the majority of the legal professions history in the United States
attorneys develop their skills by studying under a licensed practitioner. Allowing a paralegal who has
had a certain number of years of experience under an attorney to perform legal work that is more
form based would probably be a good thing given the current expense of hiring attorney, the fact that
most attorneys have they're paralegals do a lot of the work, and that it's primarily form based.
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Other areas of focus that would benefit greatly would be juvenile petty proceedings, employment,
and immigration
I worked in law offices almost 20 years before I earned my law degree. I think I have a unique
perspective on these questions
The focus should be the greatest good for the greatest number.
The implementation committee should consider expanding legal services at a much higher attorney
compensation. Pay would draw competence and passion. A very dedicated attorney could
reasonably supervise a cadre of competent paralegals. The infrastructure for doing so is in place
through legal services, but the funding is not there. It's hard to attract and keep attorneys for long
enough to build a high functioning team when the pay amounts to about half of what other positions
are starting at.
I strongly support this pilot project. As lawyers, we are responsible for the devastation visited upon
unrepresented parties as a result of our unwarranted restrictions around representation. The
injustices that result from repeatedly matching unrepresented parties against represented parties are
our fault, and this pilot project should be the start of significant structural changes to remedy that
problem.
This is a politically charged topic. Look at how difficult it was to permit non-dentists to provide dental
care solo in rural MN.
restrict to info only, not legal advice
You may have to sell this to lawyers afraid of losing clients. I think the key here is to focus on the
number of pro se litigants who can get some help that wouldn’t otherwise have it. Also helps to
compare to medical model—doctors, PAs, nurse practitioners, etc. . Then lawyers can focus on the
legal end of the spectrum.
this seems like a good idea to assist more people with legal services
GREAT idea--MUCH needed in rural MN
I would be happy to participate in further surveys or meetings about this. I grew up modestly and
families could not afford attorneys. I am concerned about the lack of access as well as the need for
quality. Tom Tuft (651) 771-0050
great idea!
I think if done correctly, leveraging the skills of legal professionals who do not have law degrees could
significantly streamline some court proceedings. At the same time, we don't want to throw the baby
out with the bathwater. A law degree has significant value, and should remain as the standard
certification which allows someone to take responsibility for a case with some limited and carefully
prescribed exceptions.
Malpractice insurance for individual paralegals
I believe that this pilot project would benefit the State of Minnesota greatly, not only by being able to
assist in the maintenance of the workload of attorneys but also to better serve the population.
I strongly encourage you to look at the Ontario Canada model for licensing paralegals. They grappled
with training and certification as well as ethical obligations and developed a good program. The
difference there is that it is a unified bar- everyone has to be a member.
See Legal Document Assistant (California)
It would be an immense help if the court could develop a definition of 'practicing law' as has been
done in other states to help clarify what it is, and what it isn't. There need to be things that only an
attorney can do, otherwise the enormous expense of legal education is wasted.
I think it is great that this is being studied. This should ultimately be focused on what court litigants
need, not what attorneys are comfortable with, so I hope these survey results are given an
appropriate level of skepticism
It is my opinion that we need to consider de-valuing lawyers and the time and dollars spent obtaining
their education as well as the experience gained through practice. Without a well-defined paralegal
certification of some sort, we are potentially opening up the legal practice to persons without
adequate training.
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I am not in support of paralegals representing people in hearings, mediations, or other types of
proceedings, or giving legal advice. However, I do think they could be utilized greatly for giving out
information (not advice), and helping people with forms and such. I also think they can be used well
for research and writing, because an attorney can oversee things that are not so 'in the moment' like
hearings. I don't believe, based on personal experience, paralegals receive enough training on trial
advocacy/court appearances, for that type of work.
If non-attorneys will be allowed to give legal advice, then those individuals should be required to
perform under the same rules of professional conduct and same consequences when they fall short.
The probate practice again is very paperwork driven and for estates over $75,000 but under even
$500,000, people could perhaps afford a paralegal vs. an attorney to handle the administration, vs.
family trying to handle pro se, which likely uses more Court personnel time.
I fear the one thing that would potentially hold this program back would be supervising attorneys
allowing their paralegals to participate.
Thank you for taking on this project.
I appreciate the willingness to consider this option. I would also recommend trial/court procedure
training for paralegals approved to represent clients in court.
really glad you are doing this. Legal costs are too much for the average person, but with the cost of
law school and running a firm i don't think we can lower our hourly rates. Paralegals can assist here
I think there should be an ethics part of the process, but not sure what that should be. I have a 4 yr
legal assistant degree. Part of my education included a legal ethics class.
I'm happy to assist the committee in anyway - Ann Sullivan, email: ann.sullivan@smrls.org
Consideration should be given to experience and certification with CLE requirements in the specific
areas
Great idea to have this pilot project move forward.
I think there needs to be some instruction of paralegals involved in a pilot, such as in ethics and
unauthorized practice of law, before a pilot is started.
Negative comments:
DO NOT make this a competition with current attorneys. It is already hard enough to find paying
clients, do not make it harder by offering a 'non attorney' alternative. Family law is complex. Frankly,
I don't know that attorneys with less than 3 years should practice without supervision, let alone
someone who has not completed law school.
Please scrap this hair brained idea. The assumption that there is a qualified group of non lawyers to
practice law is flawed. People finish law school and can’t pass the bar to practice law and then
become paralegals. You want them advising clients and appearing in court? It’s a disaster waiting to
happen
Why on earth would allow someone who isn't a licensed attorney practice law? I paid nearly $80K for
my legal education. Now, all I need is a paralegal certificate? It is already incredibly competitive in the
market place. I will now have to compete with less expensive paralegals who are handed clients by
my own branch of government, while I spend hundreds on a web site and marketing? I will work with
the underrepresented. Why aren't attorneys being offered this work or these clients? I am assuming
these paralegals will be paid, and not be volunteering. Pay lawyers first assuming they are willing to
accept the work.
This is a bad idea. Practice in court requires a lifetime of learning. This would be a diservice to the
public. This is like having an amateur electrician that would burn down your house with faulty wiring.
If this comes to pass the practice of law as a profession is over. This is a hare brained idea.
Instead of finding ways to take work away from attorneys, try to find ways to fund the work for low
income clients in civil matters, sort of like the public defender office model.
Although I am sympathetic to the plight of many individuals who cannot access legal services, I am not
in favor of this expansion because the attorney's license is still on the line if the Paralegal who goes
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outside the ethical guidelines and I have had experiences where Paralegal's have done so. I am not
willing to gamble my license on a Paralegal undertaking any attorney functions unless the Court would
license the Paralegal and would NOT punish the attorney if the Paralegal goes outside of the ethical
requirements. I know of Paralegals who are good at their job, but WILL push the ethical limits
because they have no skin in the game.
While paralegals can be efficient to varying degrees in filling out forms and completing repetitive
client documents and become quite knowledgeable through years of experience, I have not found
those coming out of a 2 year or 4 year paralegal certificated program to have the skills or knowledge
to fully advise a client, 'know what they do not know', or to be able to theoretically provide
competent 'representation' as a spokesperson and advisor for the client at a negotiation or hearing.
The most knowledgeable paralegals who I have worked with have developed expertise in very limited
areas through repetitive familiarity with documents and consistent active supervision by attorneys.
Although these individuals have gained the experience to skillfully fill out forms to submit in
proceedings, it is difficult to know their skill level unless they would take a comprehensive exam of
limited a limited area of law. The do not have such an exam and do not appear to receive the
necessary training for a paralegal certificate to undertake legal representation even in a simply
narrow area without substantial quality experience. Length of time employed as a paralegal is not by
itself adequate and positions of legal secretary, legal assistant, administrative assistant are often held
by paralegals and titled 'paralegal' which do not provide the training to act as an attorney even in vary
limited areas of practice.
I do not believe that paralegals should be used to replace functions that should be reserved for those
trained as an attorney. We can all appreciate the need to save money and provide services to
underserved populations, however, that should be a reason to diminish legal services provided by
trained attorneys.
I don't like this idea. I think it will end up helping large firms cut out younger lawyers. I don't believe
the underserved will actually benefit. I am also worried about protecting the public.
I believe that well-meaning paralegals will not recognize the nuances and unintended outcomes in
many family law cases and may do more harm than good. I do not believe it is appropriate for
paralegals to appear in court nor negotiate settlements.
I object to this program and programs like it. Such programs serve to increase supply of legal
representation. Moreover, paralegals require less education/certification. Thus, a paralegal can
hypothetically obtain the similar business to an attorney with fewer resources/debt and charge a
lower price. As an attorney, such programs facially are adverse to our business and professional
interests. Presumably, this would especially impact small or solo practitioners. Moreover, there
would be ethical concerns on the efficacy of paralegal representation when legal advice can be
provided without legal degree and corresponding licensure.
I think paralegals drafting and reviewing documents is acceptable, but not giving legal advice,
negotiating, or representing clients. Speaking as a former paralegal that is now a practicing attorney,
there is a vast difference between the two roles. The education and licensing required to be an
attorney and complete the tasks only attorneys are allowed to do is mandated for a reason.
Paralegals are essential to the practice of law and a key resource to minimize legal fees to the client,
but the line between these two roles should not be blurred. Who will screen paralegals in this
program to determine whether they are giving competent legal advice on the possible legal
ramifications of the client making a certain decision or whether they simply know how to fill out the
form because they have filled it out before? Who bears the liability if the advice given by a paralegal
is wrong? The goal of more affordable legal representation is wonderful, but I am not sure this is the
best way to achieve that. Too often, the more cost-effective routes are the ones that end up costing
the client more in the long run because it was done incorrectly.
I am very concerned about the ethical requirements for the paralegal. Will they be held to the same
standard as an attorney? Who is held accountable if they harm a client? What is the disciplinary
process?
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I would be very hesitant to have a paralegals perform tasks beyond the scope of preparing
documents. Allowing paralegals to conduct negotiations, provide legal advice (tasks listed in one of
the questions above) appears to be allowing them to practice law without a license.
The reason unrepresented persons are not represented is because they do not have the funds, or are
unwilling to pay, for legal representation. Unfortunately, any business, whether paralegals or
attorneys, exists to make a profit sufficient to pay its employees at the very least a living wage, and
whether you’re an attorney or paralegal, you’ll find that you cannot live on the amounts this market is
willing to pay. These people do not lack representation because there is a lack of attorneys; these
people lack representation because NOBODY can make a living on what these people are willing to
pay.
Be careful; harm can be done by well meaning but inexperienced folks trying to practice law
It’s my understanding Gildea supports this so it’s a done deal. Don’t waste my time.
I have seen work performed by paralegals in the past, and often times the paralegals with which I
have worked have had a misunderstanding of certain laws and how they are applied. Often times the
paralegals appear to be essentially secretaries, but it seems that they think they know more than they
do. I think allowing them to actually represent clients would be an error. I do not believe it would be
beneficial to the clients
I have a concern that these types of paraprofessionals generate a race to the bottom in terms of
providing legal services. Without character/fitness reviews, ongoing education, and a limited scope,
we risk flooding the marketplace and ultimately damaging professional legal services as a whole.
Finally, in my humble opinion, legal paraprofessionals should be attached to larger institutions like a
non-profit social service group, a courthouse, or the county law libraries. This would provide
credibility, reduce the risk of duplication of services, encourage public participation in the existing
frameworks, and potentially reduce the overhead costs of the program. It would also emphasize the
social justice nature of the program.
Best of luck!
I really believe expanding their role to appearing in court and other matters beyond what is allowed
now is a big mistake!!! Expanding it will not serve clients or the profession well.
Expanding access to justice is no doubt a worthy and necessary cause. I simply urge you not to
overlook the potential of our high number of newly licensed attorneys graduating from our three
(formerly four) law schools who may simply need a platform to help.
Will paralegals be subject to the same stringent laws as attorneys under the Fair Debt Collection
Practices Act?
My concern with permitting paralegals representing clients is their lack of knowledge and
accountability may actually increase the costs of representation to other litigants. I practice in the
area of creditor rights, an area of practice all to often portrayed by anecdotal misrepresentations of
events. I receive enough frivolous answers prepared by self help centers and MN Court forms which
only delay the inevitable. Where normally I would forgo request for attorneys fees in such situations I
will request (and receive) fees to relieve the burden imposed on my client. How will the pilot
program protect those it seeks to help from the inappropriate assistance of a paralegal?
In addition there is also the deference to a paralegal by the court in contested matters. In my
experience, the court often gives lip service to holding the unrepresented to the same standards as an
attorney while then permitting that which not be allowed an attorney, ignoring the court rules,
statutes and caselaw.
In my opinion allowing paralegals to do more than they currently do is a dilution of our profession and
I am against it.
This program constitutes a danger to the public welfare.
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Please stop trying to broaden who can provide legal services to the public. Look at the federal VA
claims process to see what kinds of things happen when unlicensed laypersons attempt to practice
law.
I worry about further devaluing legal education (law school) and attorney services while many
attorneys (myself included) are in significant debt due to JD program
I have serious reservations about lay people practicing law without enough supervision. I think that
people who cannot afford a lawyer should still have adequate representation. There is no shortage of
attorneys where I practice. There is a shortage of attorneys who charge a reasonable fee for the
income of the clients. However, overhead is still there whether one is an attorney or not.
Malpractice insurance, rent, etc. do not stop. I try to keep reasonable rates, but I have paralegals at
other firms charging almost as much as I charge and most attorneys are charging double or more
compared to my rates.
Will this increase available legal services? Or, will it take resources away from one group of
professionals to another?
I don’t support paralegals representing people in court, mediations, or negotiations due to the fluidity
and possibility of unique or complex issues arising that they are not equipped to advise on.
I think this is a slippery slope, particularly if non-lawyers are allowed to do real legal work. I
understand the desire to help, but anything beyond filling out forms and providing guidance about the
process should require a law degree. We have standards and ethical rules for a reason. As a
profession, we should not bend those rules because we want to help. The answer is to get attorneys
to do more pro bono work - not to allow non-attorneys to practice law.
Better to more boldly incentivize innovation and regulatory reform in Minnesota than to tinker at the
paralegal level.
Stop taking away our business. There are plenty of legal clinics, etc. to help. I volunteer a lot.
It looks as if you have already made up your mind by the questions of This survey so why bother
asking
Most paralegals with whom I have worked (many, both in office or opposing counsel’s paralegals)
don’t have the knowledge or judgment to make lawyer decisions. Maybe 5-10% of the paralegals out
there are super-qualified and could do so. They are the ones I have urged to go to law school but they
either don’t want to spend the money or shirk from the responsibility. As a family attorney, I take
offense that family is even on the list. There are some no kids, no real estate, no assets other than “a
car and a toaster” cases that most paralegals could handle unsupervised. There are many cases
where a domineering husband has convinced his wife not to seek spousal maintenance but she
should, for example. (Major problem with some minority populations). It is very important to have
people with the judgment to question the parties’ “agreements” drafting papers.
I am an attorney of 13 years and work side by side on a daily basis with paralegals, most of whom are
early in their career. Many of the people we provide service to need assistance with the areas of law
that are being considered as part of this pilot. Although the paralegals provide valuable service I do
have significant concerns about giving them too much independence, especially in conducting legal
analysis. There is a stark contrast between the analytical skill of the paralegals in our office and the
attorneys in our office (some of whom are also early in their careers).
This survey appears to be rigged to support a conclusion reached in advance.
I am very worried about this, I do not think expanding the role of a paralegal would result in good
legal services to underrepresented parties
This is a bad idea, and there is a better solution. Civil Gideon cannot and should not be created by
judicial fiat; rather, meaningful civil Gideon can only be created by legal precedents, probably from
the US Supreme Court.
Paralegals are integral to the practice of law and a quality paralegal is invaluable to a firm or legal
department. However, paralegals are not attorneys or law students (i.e. a group training to be
attorneys and, thus, allowing them to practice law while supervised makes sense). I am concerned
about blurring the line for who can engage in the practice of law and what that will mean for our legal
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system as a whole. In short, based on the information I have, I disagree with this pilot and would
rather see effort put towards incentivizing attorneys to do more pro bono work for underrepresented
parties.
I think this survey has an answer in mind and is not really interested in attorneys opinions but how the
program will be implemented. I think this is wrongfully being forced on the profession and is a very
bad idea.
I think more could be done to engage attorneys for Legal work.
These are complex areas of law (particularly in family law) and opening the door to “very low cost”
legal services will have clients further objecting to anything but 50-100 dollar wills and complimentary
consultations. This issue is bad enough without adding paralegals in the mix.. This program is a
Terrible idea.
Terrible idea.
This is a bad idea and should not move ahead.
I believe allowing paralegals to practice law without a license would be an ethical violation and must
be strictly limited and have supervision by licensed attorney.
I am generally not in favor of this program. My view is that legal services should be performed by a
lawyer. what is needed is better funding for Legal Aid and his project could even divert needed funds
for Legal Aid programs. The VAP program in Duluth has been quite a success and our firm has put
steadfast hours into being involved. I just did a 6 hour hearing on rather complex issues in such a
matter. It needed a lawyer.
Legal advice and representation are not appropriate for the paralegal role. There are plenty of forms
and procedural questions paralegals can answer and frankly know better than attorneys, but entering
into negotiations, settlement, action steps, future repercussions of legal decisions - they are a
separate thought process and the whole point of legal training. Most paralegals are capable of
studying and taking the Bar exam, but without some measure, it is a recipe for disaster to open the
field to ALL paralegals to provide legal advice - ESPECIALLY in family law. The irritating idea that it is
the easiest area of the law and anyone can do it has GOT to be rooted out. It is dangerous to
Minnesota's children to include family law in such a program.
This takes away from the education and work done to receive a law degree. Paralegals should not be
providing legal advice.
It is always good to see those who have secure positions, as do members of this committee, envision
ways to make less secure the positions of others. The problem is not that there are not attorneys to
represent the un(der)represented. The problem is one of fees. Attorneys, like judges, work for a
living. They cannot take all cases on a pro bono basis. Your committee is suggesting a program that
would significantly devalue the JD for a significant percentage of the practicing population. Again,
that might look noble from your perch. From the bottom looking up (i.e., from the solo practitioner's
view), however, it is akin to pulling the rug out. It is not at all clear that you would be addressing the
primary problem. Rather, you would simply be creating a larger group of for-pay 'professionals,'
thereby reducing hourly fees. That might work well for paralegals, but it is not so helpful to those
who invested in a legal education. It also would not address the issue for the vast majority of pro se
parties--the complete lack of resources. Rather than devalue the JD degree, you might consider
better funding non-profit legal services.
I think this is a bad idea. I would much rather see foreign law school grads admitted to the bar after a
one year LLM degree here.
This seems like a slippery slope to incompetent representation.
The liability exposure created wth this opportunity. Is concerning. There is no error/ommission, pro
cardinal liability or malpractice type insurance available to paralegals because try do not hold a
license.
I am not sure housing law is an appropriate area for paralegals as it relates to rep'ing tenants in Court.
Certainly, not appropriate for rep'ing LLs. Currently, there are many lawyers in housing court rep'ing
tenants that do not understand housing law. The lawyers from VLN and Mid MN Legal Aid are
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sometimes not competent to represent the tenants they represent. They fill out canned Answers and
documents and send litigants into Court with documents they do not understand. I think paralegals
will do the a same thing and it will not be helpful in housing cases. I am not sure paralegals could
represent Tenants in the current environment just due to all the nuance in housing law. Maybe 1st
appearances? I believe housing law is the most contentious, adversarial, and litigated among LL and T
cases. It demands persons with experience - not some paralegal under the supervision of an atty that
has never done housing law. Since the Supreme Court has denied the hybrid rule that was proposed
by the 2nd and 4th districts re representation of corporate entities by attys at trials, I am not sure
paralegals add anything to the equation except more confusion and problem for LLs.
This program is a terrible idea, and it harms both the legal profession in Minnesota and Minnesota's
most vulnerable citizens.
Please consider civil Gideon as an alternative. The idea that poor people should be represented by
anything less than a licensed attorney is offensive. For example, should a consumer bring a Fair Debt
Collection Practices act against one of my clients, my first step will be to remove the matter to federal
court. Not only is it unlikely that the federal courts will allow a non-attorney to appear, a nonattorney would struggle to comply with the procedural and substantive hurdles that a federal court
action would entail. Even if debt resolution does not necessarily implicate an FDCPA action, a civil
litigant is at a disadvantage if they are not advised of the possibility of such an action before executing
a release of claims related to resolution of the underlying debt.
I would also note that Hennepin and Ramsey county already have a housing court project that would
allow non-attorneys to represent people. Although these 'agents' do fine at initial appearances, once
they have to introduce exhibits into evidence and comply with the rules of civil procedure, their sheen
of knowledge quickly falls apart.
Non-lawyers should not practice law in the State of Minnesota. Instead, these resources should be
dedicated to providing people with qualified counsel.
There are plenty of unemployed actual lawyers with licenses who would be happy to accept paralegal
wages in a full time job with benefits. Rather than saddling the disadvantaged with legal
advice/representation from someone who does not have the fundamental education to get a law
license, why not just advocate a job class for lawyers where they are paid less, with less
responsibility? I would absolutely do that job after retirement, and I know many younger,
unemployed lawyers who would jump at it. I also regularly see Family lawyers who cannot
understand the current complexities of the shared income guidelines and PEA, even in simple cases.
Why would less legal education help pro se parties? Baby boomer lawyers like me can't carry the load
we once did, and many of us would love a limited job, with paralegal wages to keep a hand in, but
reduce stress. Many new lawyers are forced to hang out a shingle as a solo, before they have any
competence at all, because they can't get hired. There are many, many of us who would be happy to
take this less stressful job, for a fraction of the money.
There are large numbers of attorneys in the metropolitan areas that are underemployed - temporary
e-discovery, Small contract jobs, or doing work outside the legal profession. Find a way to utilize this
attorneys in large population areas. Use paraprofessionals sparingly in practice areas where formally
trained legal expertise is not available.
I have deep concerns about this - I am an immigration attorney and it is VERY COMMON for bad
actors to hold themselves out as 'notarios' and provide incorrect legal advice that results in clients's
being removed from the United States or it being impossible to fix problems. I view this as a slippery
slope and I believe the only professions who should be allowed to provide unsupervised legal services
in Minnesota should be licensed attorneys.
The existing system is there for a reason. These areas have significant impacts on people's lives. If
the cost of an attorney is too high, then the State should look at reducing the costs to produce
attorneys by condensing law schools, reducing costs for law school for individuals servicing low
13

1079

income areas, or offering money to defray legal costs. Handing the lives of Minnesota Citizens to
underqualified legal service providers is poor planning.
The only legal services a non-lawyer should be providing is making copies!!!!!!!!!!!!!!!!!!!!! This is a
farce!!!
I am concerned about creating a two tier or two class system for our citizens where the wealthy and
poor have lawyers, but middle class are relegated to less appropriate representation. As the Court
said in the desegragation cases 'Separate is not equal'.
Quality paralegals are difficult to find. Most of the ones that I have worked with require quite a bit of
oversight and supervision and/or don't have the level of detail needed for this type of position so I
have concerns about this pilot project. I do not think it is a good idea to allow paralegals to handle
negotiations, legal advice to clients, court appearances, etc.
Having non-attorneys perform attorney work .. if the ultimate goal is to reduce the lawyer population
in Minnesota - great job!
Look at the legal aid services in the rural areas and compare them to the cases chosen in the twin
cities. The working poor does not get any options and they are the ones that get further into debt
and make it difficult for anyone to stay in these areas to practice.
I have background knowledge about this project based on my bar association, but for those that
don't, this survey was not set up to provide the committee with useable answers. Little background
information was given on what the answer choices mean, and the answer choices did not encompass
all possible answers (ex: 'None' was not a possible choice for the question about what areas of law
would benefit). Many of the answers are dependent on what exact program is implemented - for
example, 'representation at a hearing' is not something that I would delegate to a paralegal if it meant
a regular trial, but I would not have a problem if that meant assisting pro se parties at a conciliation
court hearing on a debt collection calendar. All that to say: whatever results you get from this survey,
take them with a grain of salt.
My concern about this option is that it will disadvantage new lawyers who will be phased out of this
type of work by people who will be able to get this work at a cheaper rate than they can afford to
(and are entitled to) provide.
This is a terrible idea
I will again say that giving people who cannot afford an attorney lesser legal services is not the way to
really solve the problem. A lot of the ideas asked here about what tasks a paralegal could/would
perform appear to be the unauthorized practice of law, which is unethical. I understand there is a
definite need for good legal help, but throwing paralegals at the problem is not the way to go. I love
the paralegals I work with, but there is no substituting them for attorneys.
not super comfortable with this idea...
I am not sure if paralegal certification would include how to represent a client in court. Even though I
passed the bar exam, only actual court experience prepared me.
This survey is very disappointing. The questions are far too broad to elicit meaningful responses. I
hope that there will be other opportunities to provide input other than applying to participate in
focus groups.
I think this is a mistake. Paralegals should not be giving legal advice, appearing in court, etc.
This is a terrible idea. There is obviously a need for people to be represented, but it's unfair to people
with lower incomes to provide worse representation. If there are any areas of law that are
straightforward and don't have surprise issues, a paralegal might be able to handle representation on
that, but for most legal matters, even simple cases can rapidly become complex. If law school and
lawyers are too expensive, we should be focusing on improving access to lawyers and remodeling law
school to focus on essential skills over 2 years, not providing paralegals when people need lawyers. I
can only imagine how many legal messes the lower and middle class clients will be caught up in when
paralegals start trying to do everything a lawyer does without the training. We owe the public more.
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I think this pilot program is a horrible idea, you are only devaluing the J.D. and contributing to the
over population of attorneys in this field. If you allow Paralegals to provide legal advice and represent
clients there is no longer incentive to get a J.D. this will be the downfall of qualified attorneys.
I think you're treading on thin ice here and will erode the profession if you begin allowing paralegals
in court.
I don't think the paraprofessional project will benefit clients. This survey is not designed in a way to
allow lawyers to select 'none' as an option or to voice concerns about non-attorneys practicing law in
some very difficult practice areas. The MSBA previously has expressed concern about this project.
The survey should allow attorneys to answer in a way that is not in the affirmative. Family law in
particular is significantly more complicated than non-family law attorneys realize. My paralegals are
wonderful, they both have paralegal certificates from highly rated programs, but they are not
qualified or trained to enter my role.
I am very concerned about this bordering on the unauthorized practice of law. Is protection of the
public from incompetency a consideration? Also, if paralegals become authorized to practice law,
defaults on student loan debt for earning a law degree could skyrocket. Lawyers will have to settle for
being underemployed as paralegals, which is likely to depress salaries.
I do not agree with this pilot project. People need ATTORNEYS not some second-rate second-class
separate but equal sort of representation. Paralegals can never do what attorneys do; attorneys know
how to 'think' about the law (think like an attorney). Many paralegals are highly skilled and
professional but they should NEVER be allowed to work without the supervision of an attorney.
The focus on creditor-debtor, housing and family law is too narrow. There are many areas of probate
and real estate practice in which a supervised paralegal could provide valuable assistance.
I think the premise if highly flawed. Our firm is very suspect of this process and program. We have
countless young attorneys who leave the profession and just as many who struggle to pay their law
school debts- finding a way to make it harder for them to hang a shingle or in any way devaluing the
service they provide is a slap in the face to those who have spent 6 figures investing in their legal
education.
This is basically the legal field's equivalent of nurses getting doctorates and wearing white coats,
giving patients the impression that they are equally qualified to do the work of an MD. Paralegals
doing attorney work is the equivalent of the hygienist practicing the dental work because she's seen
90% of it. The point in legal services being performed in a representative capacity by attorneys is for
the 10% that makes them qualified to do 100% of the job, not 90%. I recently had my taxes done by
Jackson Hewitt, only to find out that I was not in fact talking to a CPA, only after going through the
entire interview and finishing the meeting. My whole point in having someone do my taxes was that I
would be assured 100% that they were correct, and I in fact had done them correctly prior to the
meeting. I was a little bamboozled--that's how people will feel when paralegals do not immediately
present themselves as paralegals rather than attorneys. Let me make my point clear: the paralegals
will begin to forget or entirely stop telling clients they are in fact paralegals and not attorneys. The
idea of 'under attorney supervision' is not 'supervision' when the paralegal is in fact acting in the
advocacy and representative roles--that is a sham idea.
I am very concerned that they have a level of understanding of the law and the implementation. I
have seen far to many attorneys who are providing inadequate advise. I am concerned that we are
adding another level of instability to the people most in need of good legal advice.
A person without a JD and law license should NEVER provide legal advice or counsel period. This
survey is poorly designed and clearly biased/tainted in favor of permitting uneducated and unlicensed
people to provide legal advice and counsel. This should NEVER be permitted; it is a logical fallacy to
even claim it can occur under the supervision of a licensed attorney--that simply is not possible to
govern.
I am strongly opposed to paralegals appearing in court on behalf of clients. This undermines the value
of law school and passing the bar exam.
15
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The implementation committee entirely lacks representation by anyone with any familiarity with rural
Minnesota. Rochester and Duluth are not rural communities. They are cities. Their problems are not
the same problems as Walker, Bemidji, Marshall, Morris, Sauk Centre, Pine City, Virginia, and the
dozens of other small cities and towns that act as hubs for their surrounding rural communities. You
need to get outside the Metro bubble and start seeking answers from attorneys in the styx.
You think you will reach 'unrepresented' parties. Majority of them can't help themselves - regardless
of rate of service provider.
I think this is a bad idea. I don't think attorneys are going to want to supervise these paraprofessionals. And if they do, it will be for a cost that will negate the whole idea of this, which is to
provide low-cost legal services. Also, there are enough attorneys out there, myself included, who
provide sliding scale fee structures to clients in need.
Again, I wish to reiterate that paralegals should not be representing clients in court; paralegals should
only be doing their work under the direct supervision of an attorney. Family law requires analysis of
income and assets that are should only be completed under direct supervision of an attorney.
As I previously stated, in my opinion this pilot project is a disaster waiting to happen. If the
Committee truly perceives an extreme shortage of representation to individuals in the State of
Minnesota there are other avenues to explore to remedy this issue rather than allowing a nonlicensed attorney to provide legal advice and representation. Possibilities to consider may be to
require a certain amount of time every attorney in the state must work at a volunteer clinic in the
areas of housing, family, and creditor/debtor law. In the area of bankruptcy law there are volunteer
bankruptcy clinics attorneys can volunteer their time at in order to assist non-represented parties
with bankruptcy questions. While I realize that there are many attorneys who will not participate in
such clinics unless forced to do so, I honestly believe this is a better solution that to allow paralegals
to provide legal services to underrepresented parties.

16
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Survey Review
The 104-page survey was reviewed using a cooperative study approach. Each group distilled themes from sections of the report.

Difficulty Finding Qualified Paralegals
+
• None / Not many
comments
• 579 Respondents =
69% completion rate
• Most paralegals are
employed full-time
(7%) independent
paralegal contractors
• Over 1/2 paralegals
are doing legal
research
• Paralegals are used
broadly
• 96% paralegals
supervised

• FEAR
• Lack of paralegals
outside metro area
(wages lower)
• Knowledge of
specific legal area
• Harder for smaller
firms to hire
paralegals
• Paralegals are too
expensive
• Concern about
paralegal training
qualifications

Key points to be mindful of:
Responses appear to be mostly from attorneys
Underappreciation of paralegals’ abilities
Educate attorneys on what skilled paralegals can do
Approximately ½ of respondents worked with 0 or 1
of paralegals
Qualifications need to be defined guidelines

Geography

Areas of Law

+

-

• Metro / County
• More housing
issues b/c of
density
• Need enough
data
• More
economic
diversity
• Transportation
is better

• Metro / County
• Metro has lots
of services
already
• Not a lot of
attys or
paralegals
• Economic
disparity

Key points to be mindful of:
Need is everywhere – access in
remote areas
Family / housing mentioned most for
need

+
• Paralegals can collect info &
prepare legal paperwork
• Specific training in legal area &
experience
• Paralegal supervised by atty will
provide an edge to an unrep party
• Paralegals c/would reduce costs,
making access to justice more
available
• More people providing
representation is opportunity for
unrep parties – not only attys can
do some of this work
• More comments contradicting
w/creditor / debtor
• Family / Housing stronger support
in survey responses
• High % agree that paralegals can
rep parties in mediations

• Very dangerous to have
paralegals representing
in housing & family
• Reach out to newly
licensed attys giving
them a platform to help
clients & not devaluing
the new attys services
• Depends on
qualifications
• Do not think this will
benefit clients
• Training & skills for
complex areas
• Seems that many do not
understand what
paralegals are already
permitted to do

Key points to be mindful of:
Comfort w/what paralegals already do
Many see this as cost effective & expanding access to justice
Comfort w/clear qualifications & ongoing ethics / education
Lots of confidence that paralegals “can do this well” in all 3 legal
areas
Scope of family law

1088

Survey Review
The 104-page survey was reviewed using a cooperative study approach. Each group distilled themes from sections of the report.

Open Ended Comments

Anything Else To Share With The Committee

+

-

• Huge need recognized
• Rural communities need
recognized
• Recognizing that highly
experienced paralegals needed
• Training, certification,
education and accountability is
needed
• “I learned very little of what I
need to do my job in law
school...”
• There is support for the idea

• De-valuing law school and JD
• Attorney buy-in
• Lack of understanding of
paralegals vs support staff
• Competition
• Form prep only
• UPL
• Unemployed attorneys
• Bad legal advice
• Malpractice, UPA,
consequences

Key points to be mindful of:
Attorneys need to be educated on what good paralegals (or
secretaries) can do now and what is included in current education
programs
This is not a competition (or should not be)

+
• Using legal aid / VLN as
pilot agency
• Concern about loss of
business or competition
• Need is rural
• Qualified / Trained
paralegals
• Need for supervision
• Level of insurance

• Availability of paralegals
• Concern about loss of
business or competition
• Need is rural
• Qualified / Trained
paralegals

Key points to be mindful of:
Overall info shows current underuse of paralegals
Concern of qualified paralegals
Get past income-based programs
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Strategic Juncture Analysis
A look at multiple perspectives as to what is impacting the development of the pilot project. Answering the question: What are the factors in the pilot project that require
strategic attention?

What is our
window of
opportunity?
• ** Interest of the
court in providing
leadership
• More represented
– NOW
• Building up the
legal profession as
a whole
• **Delivering on the
Chief Justice’s
Order
• Get info to litigants
when they come to
the Court Admin’s
window
• National
Conversation

What are the negative
consequences of inaction?
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Continue Increase in SRLs in court
** Need not met
People come in with the wrong forms!
Eroding public trust and confidence in
courts / justice system
Inefficient use of court resources and
time
Bad outcomes for
litigants / parents / children
People feeling hopeless / overlooked
The powerful and status quo win
People messing up that requires
more expensive fix later
Citizens lose faith in legal system
Unrepresented # explode
People suffering / chain reaction
Harder to go forward in life
If we don’t someone else will w/o our
input

What could be affected or changed in a
positive direction in 5-10 years if we
successfully implement the pilot program?

What future desired result is going to require
our persistence and perseverance for this
program to be successful?

• **Courts might / would arrive at more-just results
for litigants not being served today
• Less disparity in representation
• The financial & emotional well-being of single
parents and children
• Meeting the needs of our citizens
• Finding a solution and appreciation for the joint
practice of law
• ^^Develop a model that can be used in other
areas of law
• Increased / new educational opportunities for
paralegals. Innovation b/c of market need for
educators
• People law affordable to middle-income clients
• Paralegals could see/explain process and law in
different ways that may lead to better ways of
actually serving clients
• Helps with systems change
• Opportunity / cultural proficiency
• New vision/new voices
• Self rep. people will have better resources
• System more user friendly (forms)
• Lawyers more efficient & better understand their
area of expertise
• Altering leads area of expertise

• Viewing success through the client perspective
rather than attorney perspective
• Continue current energy & results
• Understanding that paralegals can assist
underserved with attorneys
• Maintaining a system perspective
• Having attorneys and the public understand the
skills and specific roles paralegals can have in
meeting legal needs
• Judges buying in and developing organized
processes – consistency
• Tweak program as results come in- don’t be rigid
• With good advice and support early fewer contested
cases in the court – move mutually agreed
resolutions

1090

Strategic Juncture Analysis
A look at multiple perspectives as to what is impacting the development of the pilot project. Answering the question: What are the factors in the
pilot project that require strategic attention?

What bold new risks could we
explore or take?
• Not only defining, clarifying, and
refining role of paralegals for attys
during pilots but for paras after
pilot.
• Team approach to serving
underrepresented
• Regulatory sandbox – ask
innovative people to try new things
with less regulation
• YES – opportunities for metro firms
(atty & paralegal) to provide
services to rural area through
remote work structures
• More process simplification
(success of child support system)
• Getting attorneys & paralegals in
the same live space to work
together
• Getting other professionals (e.g.
social workers) involved in helping
clients – broader team approach to
serve needs of those facing family,
house – debt issues – beyond just
legal issue.
• Joint innovative law program
(combine business with law)
• Re-regulation approach
• Call “this” name something
different

What is working that
needs to be carefully
watched, preserved or
encouraged?

• Legal assistance / pro
bono clinics
• The pilot should be seen
as a supplement to
SMRLS, etc.
• County law clinics –
some via skype / zoom
• Participation in pro bono
services / pro bono
challenge
• **Self-help options for
those who can (want to)
handle things alone
• How the pilot proceeds
– what is working what
are opportunities / what
doesn’t work
• MNCIS Website
• North Star Attorneys –
include paralegals
• What is appropriate for
pilot
• Unbundled legal
services (limited scope)

Where do you see signs
of the future happening
now?
• Utah
• Washington (licensing of
paralegals)
• California
• Canada
• Minnesota
• Administrative law
immigration
• Court navigators
• Healthcare legal
partnerships
• Other areas – Drs and
APNs
• British Columbia
• Child Support Magistrates
• Paralegal Advocates

What is placing limits on our
success?

What are barriers to
success?

• **Lack of understanding
• Recognition that how things exist
is not working
• This is not a metro vs outstate
issue – it’s a statewide concern
• Attorney comfort in delegating
more to paras
• Risk averse profession & move
of law to serving business rather
than people
• Options for remote court
hearings
• Court calendaring practices
• Disparities in paralegal training /
ability – don’t limit based on
someone who isn’t adequately
prepared – against someone
who dan do the work well
• Other blocks to access –gender,
culture, language, etc.
• Large debt (school loans) of
attorneys

• Attorney buy-in
• Understanding / education of
scope
• Failure to adequately explain
limits, requirement
• Clients can’t afford services –
how do you make this work as
market model?
• Funding for legal services /
VLN type programs
• Financial based programming
• $$$
• Judges need to be willing to
hear these paralegals in court
• Non-requirement of judges to
hear
• "Most of the things worth doing
in this world were deemed
impossible before they were
done" – Justice Louis Brandeis
• Understanding cultural
differences of litigants
• $ for use of interpreters
• Client buy-in
• Burn out rates
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Key Elements of a Successful Program
What are the key elements that need to be addressed for the pilot program to be successful?
Make the
program easy
& convenient
to find &
understand
As illustrated by:
• Public access
/ education
• Getting info to
the public –
awareness
that project
exists
• Way to match
needs to
service
(roster)
• Education,
marketing for
consumer
buy-in
• Ease of
access for all
clients.
(language,
location, cost,
understand
program)

Make the pilot
program
Establish a cool
identifier for
sustainable to
providers and
participating
affordable to paraprofessionals
clients
• Funding /
• Name / Title of
cost to
paraprofessional
sustain
• Branding /
• We need $ to
naming for clarity
support the
of role
program
• Affordability
for clients
and still
profitable for
attys &
paralegals
• How to keep
cost barriers
down & costs
for clients
(costs for
paralegals,
salary for
paralegals)

Identify pilot
goals &
establish
evaluation plan

• Evaluation plan
to learn for
future
• How to evaluate
and get quality
data
• There must be
a way to
measure
success … for
clients and for
the program
• Evaluation plan
measures
success from
client
perspective
• What is the
goal?

Establish required
minimum
qualifications

• Education and
training is
essential for all
parties
• Highly
skilled/educated
paralegals
• Clear
qualifications
(education,
experience) for
paralegals
• Paralegals brave
enough to go into
court & attys to
support &
encourage
• Attorney
supervision &
vouching for
paralegal(s)
• How to define
paralegal
qualifications
• Competent
attorney
supervisors

Develop a
process to
protect
consumers &
hold providers
accountable
• Define complaint
process &
consequences
• Program
oversight
• Identify entity for
complaints or
concerns from
consumers

Define values &
develop a campaign
to communicate the
values

Define
parameters
for programs

• Educating /
• Generate
marketing attorneys
pilot idea /
programs
• We must address
• Where pilot
FEARS (client fear
of outcomes… and
will take
no “lawyer” ... atty
place
fear of loss of $ …
court system fear of
change and adding
to work / calendars
• The program is built
to create an
environment of
SUPPORT – for
bench, bar,
participants, etc.
• Innovative attorneys
to learn for future

Define what
services
participant
can and
cannot
provide
• Define
scope (area
of law and
practice
limitations)
• Handbook /
guideline
• What and
how to
provide
applicable
education …
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Day 2
Committee Recommendations
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Make program easy & convenient to find & understand
What and Why:
Information regarding program so it’s accessible
Issues:
1.
2.
3.
4.
5.
6.

Computer literacy
Information overload
Language barriers
Pilot program / geographic restrictions
Transportation issues
Public awareness

Key Issues:
1.
Computer literacy / info overload (public
awareness)
2.
NEED for ROLLOUT PLAN
- what is & what isn’t
3.
Language / Cultural barriers

Possible Actions:
1. Consider using Judicial Branch self-help to
advertise program
2. NEED for rollout plan – what it is / what it
isn’t
3. Identify add’l players (i.e.. interpreters,
community involvement)
4. Lawhelpmn.org / mnfindalawyer.com
5. State bar to help rollout as well as MPA
Committee Recommendations:
1) Identify all players needed for a successful &
coordinated rollout.
•
•
•
•
•

Associations
Websites
Law libraries
Public libraries
Community & Ethnic & Religious
Organizations

Image:
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Make the pilot program sustainable to providers and
affordable to clients
What and Why:
Who are we serving? Low & moderate income clients
We want it to continue beyond the pilot
Issues:
1.
2.
3.
4.
5.
6.
7.

Financial concerns – clients
Credibility – get what you pay for
Energy & interest by providers
Insurance?
Profitability for providers
Impact of client's emotions
Other sources of funding

Key Issues:
1.
Profitability
2.
Credibility
3.
Financial concerns for clients

Possible Actions:
1.
Sliding fee scale / other fee structure
2.
Discuss w/practitioners how it would
work
3.
Marketing / min req. / evals
4.
Insurance companies – discuss
5.
Flat fee
6.
Registry of participants
7.
Ensure oversight process

Committee Recommendations:
1.
Develop oversight process
2.
Outreach to providers Re: fee
schedule
3.
Determine models for profitability using
business models (RFP: request for
proposal)
4.
Create a registry of participants

Image:
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Establish a cool identifier for participating
paraprofessionals
What and Why:
Need a way to quickly distinguish paraprofessionals who work in these programs as different from all other
legal paraprofessionals
Issues:
• Communicate the specialization focus of the
role
• Attorneys think of paralegals as many different
things
• Not a distinct role for attys or legal profession
• Clients don’t know what the term paralegal
means
• Need to build cohesion and pride in the role
• Communicate what these individuals do thru
name
• Will paralegals not in this role feel left behind?
• Legal profession may not be the best group to
come up w/name – need marketers /
advertisers
• Path to advancement

Possible Actions:
Consult branding / marketing firms /
professionals
Focus group names options
Select a simple, clear, vivid, non-acronymbased name
Consider a logo / visual – how does this look
on swag? – will someone buy the T-shirt?
Do not need precision in the name, we need
emotion and positivity

Key Issues:
1. Client focused name that builds cohesion and
pride
2. Communicate specialized focus of role
3. Consult professional cool “namers”! (e.g. not
attorneys) (ALSO NO ACRONYMS)

Committee Recommendations:
Qualities, values of the role
• Advocate Accessible Sherpa (Federal
Sherpa 😊) Champion Advisor
• Helper Companion People-first
Community Docent Guide Democracy
• Empowered
Ask clients what they wish they’d had

Image:
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Identify pilot goals & establish evaluation plan
What: Identify goals and data/info needed to assess whether satisfied
Why: Order, pilot program, identify area to improve/change
Issues:
• Defining area of law may drive goal
• Are goods consistent w/order
• Who is going to evaluate?
• Identify what is success?
• How do we track data?
• Know what tasks paralegals did?
• Who do we check in with?
• Does geography limit help?
• Can we scale pilot, and sell pilot?

Possible Actions:
• Who do we check in with?
• Courts (judges, administrators)
• Paralegals
• Clients
• Lawyers (both supervision & “other side”)
Identify what is success
• Look at Order
• Look at need
How do we track data
• Survey
• Will modesty of scope affect ability to collect
data
• How do we get non-court data (mediation)
• Are there new types of data we need to collect

Key Issues:
• Identify what is success
• How do we track data
• Who do we check in with

Committee Recommendations:
Identifying success
• Fewer SRL
• More satisfied clients
• Calendar congestion reduction
• Low & moderate income, unmet needs, met
• Paralegals are comfortable / satisfied

Image:
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Establish required minimum qualifications
What and Why:
Must be minimum qualifications that are measurable/verifiable, so we have confidence in the
program/individuals by clients/attorneys
Issues:
• No consistent current paralegal requirements
• Experience/knowledge of area of law (A)
• No consistent definition of paralegal (B)
• Type of proof needed
• Deciding what is qualifying & agreement on it
(C)
• Is further education or test required
• What training is needed

Possible Actions:
A. Define minimum education &/or experience
B. Define paraprofessional roles for this project
C. Consider attorney training, vouching and/or
certifying

Key Issues:
A
B
C

Committee Recommendations:
All 3 (A, B, C)
• Talk with attorneys on what is required to meet
this
• Minimum 5-year experience in that area of law
• MnCP certification by MPA

Image:
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Develop a process to protect consumers & hold
providers accountable
What and Why:
There needs to be a person or entity to receive and act on complaints concerning the pilot project, to
provide some level of consumer protection and to determine the merits of complaints
Issues:
• There is no such thing right now
• Lack of uniform definition of a paralegal
• Multiple credentialing organizations
• What role, if any, does the Lawyers Board of
Professional Responsibility have?

Possible Actions:
• Develop a form / affidavit / certification
for participating lawyers and paralegals
• Enlist assistance of Lawyers Board of
Professional Responsibility

Key Issues:
• Identify credentialing organization(s) for
paralegals
• How to verity paralegal qualifications
o Something from supervision attorney?
• At what point is a registry created

Committee Recommendations:
1. Committee will identify the credentialing
paralegal organization(s)
2. Identify additional / other credentialing
requirements
3. Develop reporting system for both lawyer and
paralegal (Lawyers Board, State Court Admn)

Image:
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Define values & develop a campaign to communicate the values
What and Why:
•
•
•
•

Establish the direction
Allows us to assess alignment w/values to make intelligent choices resources
Educate and engage attorneys, para, Judicial Branch / stakeholder
UPL concerns & define supervision

Issues:
• Mixture of knowledge about program
• Current confusion about goal(s) of program
• No succinct definition of program
• No consistent definition of para
• Communicate WIIFM for all
• Concern about skills to expand role
• There is work to be done to expand knowledge
• Can this be addressed uniquely based on
audience
• Message might be different to family law attys
vs other attys
• Need champions / evangelists
• Validation of pts of view
• Recognize shared need & approach

Possible Actions:
• Create an environment of support
• Document WIIFM
• Identify benefits
• Identify spectrum of tasks that role does
• Visual – infographics, accessible communication,
varied channels & methods
• Develop user stories, anecdotes
• Say specifically what this is NOT
• Distinguish from what other states are doing (WA
state example)
• Create examples of how to use the program
• Client testimonials
• Already work w/paraprofessionals
• Do not have exp w/ paraprofessionals
• Handbook / templates knowledge bank

Key Issues:
1. Shared need & approach
2. Unique communication strategy to include WIIFM
& role acknowledgment
3. Confusion re: goals & definition of program

Committee Recommendations:
1. Create CLE re: Rule 5 & Supervision of
paraprofessionals in this role for ethics credit /
elimination of bias
2. Environment of Support – knowledge bank,
mentoring, shared space, like MSBA section,
blog/online space
3. Document benefits and WIIFM
4. Make sure the communication campaign is full
circle

Image:
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Define parameters for programs
What and Why:
Need geographic areas defined
Need substantial legal areas defined
Issues:
A. Is rural better / worse
B. Identify how many venues & where
C. Start with 1, 2 or 3 legal areas (subjects)
D. Start with 1 or multiple geographic areas
E. Do we house it in legal services
F. Do we also allow it outside of legal services
(market based)

Possible Actions:
• Need to have sufficient number of cases where
the current resources are insufficient
• Recruiting willing & qualified providers
(attorneys & paralegals)
• Pilot needs to be big enough to be helpful &
small enough to be studied

Key Issues:
B)
C)
D)

Committee Recommendations:
All three above
(Done J)

Image:
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Define what services participant can and cannot provide
What:
Area of law
Scope of practice

Why:
• Order requires
• Clarity for participants
• Make it manageable

• Help convince people of value of pilot –
alleviate fear
• To ensure success
• To ensure enough data to evaluate

Issues:
• Balance breadth of pilot with ability to manage
• We need specifics (to break down ‘housing’)
• How balance affordable services that are
sustainable in market
• Make sure paralegals can do it
• Help define what a “paralegal” is for this pilot
• Layer resistance concern / lawyer enthusiasm
• What will constitute authorized practice of law
• “Policing” issues of making sure people stay
w/in scope of practice
• Who else do we need to talk to too understand
program of scope

Possible Actions:
Housing
• Value is in reaching solutions as opposed to evection
• Eviction / Habitability / Expungement (home
ownership issues)
• Move fast but one area for paralegals because
housing is trainable
• Develop training for paralegals to place guidance in –
pro se litigant
Family (practice as dyad)
• How do we deal w/morphing of case from simple ->
complex
• Mediation
• Informal
• Identify tipping point (domestic viol/OFP)
• Family lawyer w/in each that couldn’t cover

Key Issues:
• We need to specify
• Can paralegals do it?
• Who else do we need to talk to?

Committee Recommendations:
Family
1. Mediation and informal court process (morphing)
2. Meet with Family Bar (small practices) about how
they conceive paralegals do more
3. Identify red flags / tipping points (related to training
& experience)
Housing
• Develop training on housing & evidence
• Evection trials is one place where paralegals in ct.

Image:
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Final thoughts for the committee to be mindful of…
• Arriving at an organized and understandable public rollout that reaches communities
in need of legal services

•

Must do and communicate what we did over the last 2 days

• What needs to be included in the pilot vs. what can come after the pilot?

•

What does “attorney supervision” look like? What are the requirements? What liability is
taken on by the attorney vs. the participant? - Key to attorney buy-in, but maybe has to be
limited supervision vs. normal in office to get them to agree to supervise

•

Scale realistic for a business model that is sustainable

• Regulatory changes that need to be made in courts for paralegals to appear in court

•

Serves the greatest number of those in need

• Who will handle oversight / registry / complaints

•

Attorney buy-in

•

Cool name (not acronym/paralegal)

•

This happens

•

Use what resources are available now to make it happen (associates, MSBA, Paralegal
Association, MCCP, etc.) and not create something new from scratch

• Outreach to other unique stakeholder groups. i.e. family law section, courts/judges,
community organizations (any connections w/committees who confirm/affirm for
equality & justice) qualifications? Buy-in

• Pilot doesn’t have to be perfect; need to keep in continuous improvement mindset

• Can this just all be overseen by a supervising atty (case by case) or does there need
to really be a separate structure to oversee
• This program needs to be able to offer value and be realistic for : paralegals; attorneys; clients
• How will you get the word out?
• Who is going to manage this pilot project?
• Will there be a point person(s)?
• Reach out to already existing law firm partners during implementation process or for
ideas
• Think about the paradox: the “newest” lawyers & paralegals who “know the
least” (1-3 years practice) are often the most motivated to serve, most diverse, best
connected to communities needing services, most able to work at affordable rates,
most open to change & innovation, most skilled at social media evangelism, hungriest
for clients, mentorship & experience – and everyone thinks it is someone else’s job to
train them so they are largely abandoned & overlooked. How do we integrate them
into this program and harness their energy? A pathway to participation?
• This is about the clients with unmet needs – not about lawyers & paralegals
• We need to talk to practitioners working on the ground to see how it will work
• Allow grassroots ideas to bubble up
• We need to work through concerns & values in communication
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Appendix K
Recommended Documents Legal Paraprofessionals May File
without Final Attorney Review
General Filing Documents
 Notice of Appearance
 Certificate of Representation
 Application to Serve by Alternate Means
 Affidavit of Default
 Affidavit of Service
 Substitution of Counsel
 Notice of Withdrawal
 Notice of Filing
 Affidavit for Proceeding In Forma
Pauperis
 Proposed In Forma Pauperis Order
 Settlement Agreement
 Request for Continuance
 Motion to Request Correction of Clerical
Mistakes
Landlord-Tenant Specific
 Affidavit of Compliance and Proposed
Order for Expungement
 Notice of Motion and Motion for
Expungement of Eviction Record
 Petition for Emergency Relief Under
Tenant Remedies Act
 Rent Escrow Affidavit
 Eviction Answer
 Eviction Action Proposed Findings of
Fact, Conclusions of Law, Order and
Judgment
 Answer and Motion for Dismissal or
Summary Judgment (Eviction)
 Notice of Motion and Motion to Quash
Writ of Recovery
 Petition for Possession of Property After
Unlawful Lockout

Family Law Specific
 Confidential Information Form 11.1
 Confidential Information Form 11.2
 Felon name change notice
 Notice to Public Authority
 Notice of Default and Nonmilitary
Status
 Affidavit of Non-Military Status
 Default Scheduling Request
 Notice of Intent to Proceed to Judgment
 Proposed Default Findings
 Initial Case Management Conference
Data Sheet
 Scheduling Statement
 Parenting/Financial Disclosure
Statement
 Discovery (Interrogatories, Request for
Production of Documents, Request for
Admissions)
 Summary Real Estate Disposition
Judgment
 Certificate of Dissolution
 Delegation of Parental Authority
 Revocation of Delegation of Parental
Authority
 Application for Minor Name Change
 Parenting/Financial Disclosure
Statement
 Certificate of Settlement Efforts
 Notice of Motion and Motion to Modify
Parenting Time
 Stipulation of the Parties
 Notice of Motion and Motion to Modify
Child Support/Medical Support
 Notice of Motion and Motion (examples:
Stop COLA, Reinstate Driver’s License)
 Request for County to Serve Papers
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Appendix L
Implementation Committee Member Bios
Sally Dahlquist, J.D. is the Director of an ABA-approved Paralegal Program and Chair of the
Beyond the Yellow Ribbon Company at Inver Hills Community College in Minnesota. She is
very active as a member of the Minnesota Paralegal Association, American Bar Association
Standing Committee on Paralegals, and Minnesota State Bar Association, and has served as the
Past Chair of the ABA Approval Commission for Paralegal Educational Programs. Ms.
Dahlquist works tirelessly to bring attorneys and paralegals together to deliver competent and
affordable legal representation to our citizens, and is a dedicated advocate of public access to
equal justice.
Tiffany Doherty-Schooler serves as Director of Advocacy for Legal Service of Northeastern
Minnesota, a civil legal service provider that provides legal services to low income clients in 11
counties in matters such as housing, family law and benefits. Previously she owned a general
legal practice in rural central Minnesota and served as a part-time public defender. She is a
former Humphrey School of Public Policy Fellow and has years of experience working to meet
the legal needs of the residents of Greater Minnesota.
Bridget Gernander has worked for the Minnesota Judicial Branch since 2001, focused
exclusively on access to justice funding and policy work for the last twelve years. Prior to
joining the Judicial Branch, Bridget was an Equal Justice Works Fellow with the Minnesota
Justice Foundation. She is a graduate of the University of Minnesota Law School.
Kimberly Larson is the manager of business education for the Minnesota Judicial Branch. Prior
to coming to the Judicial Branch, Kim worked as an attorney with Mid-Minnesota Legal Aid
representing clients in the areas of family, housing, immigration, and disability law. She is a
National Center for State Courts Fellow, certified Court Executive, and graduate of Hamline
University School of Law in St. Paul.
Tom Nelson is the 2019/2020 President of the Minnesota State Bar Association. He previously
served as the President of the Hennepin County Bar Association. He is a partner at the Stinson
law firm, formerly Leonard, Street and Deinard; prior to that, he was with Popham, Haik,
Schnobrich, Kaufman and Doty.
Christopher Petersen is president of the Columbia Mutual Funds and a senior legal officer at
Ameriprise Financial supporting U.S. registered products and the global asset management
business. In this role, he and his team are responsible for corporate governance and providing
legal support for the Columbia Mutual Funds and their service providers. Mr. Petersen has
worked for Amerprise Financial since 2004. From 1999 to 2004, Mr. Petersen worked for U.S.
Bancorp and Strong Financial providing legal support to their asset management business and
sponsored fund groups. Mr. Petersen received B.A. and J.D. degrees from the University of
Minnesota.
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Implementation Committee Member Bios
Liz Reppe is the Minnesota State Law Librarian. She earned a J.D. from Hamline University
School of Law and an M.L.I.S. from Dominican University. She has been assisting people
seeking legal information for almost 20 years as a public and academic law librarian. She was a
recipient of the 2017 Minnesota Attorney of the Year award for her work creating the Appeal
Self-Help Clinic and the First Judicial District Amicus Curiae award for her efforts to create the
Dakota County Criminal Defense Panel.
Hon. John R. Rodenberg is a 1978 graduate of St. Olaf College, cum laude, and a 1981
graduate of Hamline University School of Law, cum laude, where he was an Associate and later
an Editor of the HUSL Law Review. He entered the private practice of law with the firm of
Berens, Rodenberg & O’Connor, Chtd., in New Ulm, MN, where he was primarily a civil trial
practitioner from 1982 to 2000. Judge Rodenberg was appointed to the District Court in
Minnesota’s Fifth Judicial District by Governor Ventura in 2000, a position to which he was
reelected in 2002 and 2008. Judge Rodenberg was appointed to the Minnesota Court of Appeals
by Governor Dayton in 2012, a position to which he was reelected in 2014.
Maren Schroeder, RP, MnCP holds an M.B.A. in Legal Administration, and is a PACE
Registered, Minnesota Certified Paralegal who performs freelance paralegal work in the areas of
litigation, family law, and criminal law. She is the current Director of Positions & Issues for the
Minnesota Paralegal Association (MPA) and serves in various capacities with the National
Federation of Paralegal Associations. Previously, she served as MPA’s Director of Greater
Minnesota, Director of Professional Development, and Director of Marketing, and as NFPA’s
Regulation Review Coordinator and Association Management Coordinator. In 2014, Maren led a
committee to establish the Minnesota Certified Paralegal program, a non-governmental
credentialing program for paralegals in Minnesota.
Hon. Paul C. Thissen was appointed to the Minnesota Supreme Court in 2018. Prior to that, he
worked as an attorney for 25 years and made access to justice and pro bono an important priority.
He served in the Minnesota House of Representatives for 16 years including as Speaker of the
House.
Pamela Wandzel is the Director of Pro Bono at Fredrikson & Byron where she has managed the
firm’s pro bono legal program for the past 24 years. Pam also served as a litigation paralegal at
the firm after graduating with honors from North Hennepin Community College’s paralegal
program. She has served on a number of committees at the MSBA and on the board of
numerous community-based nonprofits.
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STATE OF MINNESOTA

September 29, 2020

IN SUPREME COURT
ADM19-8002

ORDER IMPLEMENTING LEGAL PARAPROFESSIONAL PILOT PROJECT

The Implementation Committee for the Legal Paraprofessional Pilot Project was
established in 2019 to evaluate the delivery of legal services in areas of unmet civil legal
needs, particularly in the areas of family law, landlord-tenant disputes, or debtor-creditor
disputes. The committee was directed to define the structure and rules to implement a pilot
project for the delivery of civil legal services by legal paraprofessionals under the
supervision of a licensed Minnesota attorney. See In re Implementation Committee for

Proposed Legal Paraprofessional Pilot Project, No. ADM19-8002, Order at 2-3 (Minn.
filed Mar. 8, 2019).
The Implementation Committee filed a report on March 2, 2020, recommending that
a pilot project be established to evaluate the expanded use of legal paraprofessionals in
providing legal services in two substantive legal areas: landlord-tenant disputes and family
law disputes. We opened a public comment period; eleven comments were filed. We held
a public hearing on August 11, 2020, at which the co-chair of the Implementation
Committee, Judge John Rodenberg, spoke. Representatives of the Minnesota Paralegal
Association, the National Federal Paralegal Association, and Mid-Minnesota Legal Aid,
along with attorney Peter Swanson, also presented remarks.

1
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We directed the Implementation Committee to develop a plan to implement a pilot
project to evaluate the use of legal paraprofessionals, supervised by an attorney, in certain
family law and landlord-tenant case types. The committee's report provides that plan. We
have carefully considered the comments filed during the public comment period that
express disagreement with a decision we have already made: to proceed forward with a
pilot project. We appreciate the views and concerns expressed in these comments, but
ultimately, we conclude that the point of a pilot project is to test the assumptions that
underlie our decision: that the need for civil legal aid, particularly in the areas of family
law and landlord-tenants disputes is great, and that legal paraprofessionals can contribute
to the legal needs of Minnesota citizens in these areas.
Based upon all the files, records, and proceedings herein,
IT IS HEREBY ORDERED THAT:
1.

The attached amendments to the Supervised Practice Rules are promulgated.

The effective date of the amendments shall be March 1, 2021.
2.

The pilot project to evaluate use of legal paraprofessionals shall be

administered by a Standing Committee, to which appointments will be made by
December 1, 2020.

Among other tasks, the Standing Committee shall oversee

implementation of the pilot project, review applications for certification submitted by
paraprofessionals, evaluate whether the pilot project satisfies the goal of improving access
to legal services, and prepare an interim report and a final report on the pilot project.
3.

The Standing Committee is directed to work with the State Court

Administrator or his designee to establish procedures to monitor, evaluate and report on
2
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the pilot project. On or before December 31, 2021, the committee shall file an interim
status report on the pilot project with recommendations for any further rule amendments
or other refinements to the pilot project. On or before January 17, 2023, the committee
shall file a final status report on the pilot project that includes recommendations for
continuation, abandonment, or modification of the pilot project, or for permanent
codification of the rules for the pilot project.
4.

Unless extended by further order of this court, the pilot project shall end and

the Supervised Practice Rules that govern the pilot project shall expire on March 31, 2023.
Dated: September 29, 2020

BY THE COURT:

Lorie S. Gildea
Chief Justice
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AMENDMENTS TO THE SUPERVISED PRACTICE RULES
[The text of Rule 12 is entirely new and therefore is shown without underlining]

Supervised Practice Rules

****
Rule 12. Authorized Practice by Legal Paraprofessionals in Pilot Project
Rule 12.01 Scope ofWork
An eligible legal paraprofessional may, under the supervision of a member of the bar,
provide the following services:

(a) Provide advice to and appear in court on behalf of tenants in housing disputes as
defined in Minnesota Statutes Chapter 504B and Minnesota Statutes § 484.014.
Eligible legal paraprofessionals may only provide such services in district, courts
that have established a Housing Court or a dedicated calendar for housing disputes,
except that eligible legal paraprofessionals shall not appear in Housing Court in the
Fourth Judicial District.
(b) Provide advice to and appear in comi on behalf of clients in family law cases, but
such services shall be limited to advice and hearings related to child-support
modifications, parenting-time disputes, and paternity matters. With the approval of
the supervising attorney, legal paraprofessionals may also appear in court in family
law cases for the following purposes: ( 1) default hearings, (2) pretrial hearings, and
(3) informal family comi proceedings. Legal paraprofessionals may also appear
with a client in family law mediations where, in the judgment of the supervising
lawyer, the issues are limited to less complex matters, which may include simple
property divisions, parenting-time matters, and spousal-support determinations.
Under no circumstances shall a legal paraprofessional provide advice or appear in
comi or at a mediation under this paragraph if the family law case involves
allegations of domestic abuse or child abuse.
(c) With authorization from the supervising attorney, prepare and file a limited set of
documents identified in Appendix 1 to these rules without the supervising attorney's
final review.
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Communications between the client and the eligible legal paraprofessional shall be
privileged under the same rules that govern the attorney-client privilege and work product
doctrine.
For each case where a legal paraprofessional will appear in court on behalf of the client,
the certificate of representation for the matter must identify both the supervising attorney
and the legal paraprofessional. The legal paraprofessional may sign the certificate of
representation, but must include with the filed certificate of representation a statement
signed by the supervising attorney that authorizes the legal paraprofessional to appear in
court. The signed authorization must identify the types of proceedings for which the legal
paraprofessional is authorized to provide services and the starting and ending dates during
which the paralegal is authorized to appear in court.

Rule 12.02 Eligible Legal Paraprofessionals
An eligible legal paraprofessional must meet the following requirements:
(a) Education and Work Experience Requirements. To participate in the pilot project,
a legal paraprofessional must have the following education or work experience:
(1) an Associate's or Bachelor's Degree in paralegal studies from an institutionally
accredited school; or
(2) a paralegal certificate from an institutionally accredited school in addition to an
Associate's or Bachelor's degree in any subject from an institutionally
accredited school; or
(3) a law degree from an ABA accredited school; or
(4) a high school diploma and 5 years of substantive paralegal experience.
(b) Ethics and Continuing Legal Education Requirements. To participate in the pilot
project, a legal paraprofessional must satisfy the following ethics and continuing
education requirements:
(1) hold Minnesota Certified Paralegal credentials from the Minnesota Paralegal
Association; or
(2) provide proof that the legal paraprofessional has earned ten continuing legal
education credits, including two credit hours in ethics, within the two years prior
to seeking certification under Rule 12.04(a); or
(3) provide proof that the legal paraprofessional has obtained a paralegal studies
degree or certificate, or a juris doctorate within the two years prior to seeking
certification under Rule 12.04(a). Such a program must include an ethics
component.
(c) Written Agreement with a Supervisory Attorney. To participate in the pilot project,
a legal paraprofessional must enter into a written agreement with a licensed Minnesota
attorney who agrees to serve as the paralegal's supervisory attorney. The written
agreement must set forth the scope and types of work the legal paraprofessional may
undertake consistent with the scope of the pilot project and the steps the supervisory
attorney will take to ensure that the paralegal is serving the client's interests.
2
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(d) Roster of Approved Legal Paraprofessionals. To participate in the pilot project, a
legal paraprofessional must remain in good standing on the roster of approved legal
paraprofessionals established and maintained by the Standing Committee on the Legal
Paraprofessional Pilot Project.

Rule 12. 03 Supervisory Attorney
The attorney who supervises a legal paraprofessional authorized to participate in the pilot
project shall:

(a) be a member in good standing of the bar of this court;
(b) assume personal professional responsibility for and supervision of the legal
paraprofessional's work, including court appearances;
(c) assist the legal paraprofessional to the extent necessary, and sign all pleadings;
(d) carry malpractice insurance that will sufficiently cover the attorney's supervision
of the legal paraprofessional and the work and actions of the supervised legal
paraprofessional, or ensure that the legal paraprofessional has secured adequate
malpractice insurance; and
(e) execute a written agreement that establishes the terms of the supervised legal
paraprofessional's work and the supervision conditions.

Rule 12. 04 Standing Committee for Legal Paraprofessional Pilot Project.
The Standing Committee for the Legal Paraprofessional Pilot Project shall establish, in
collaboration with the State Court Administrator, procedures as follows:

(a) for certifying legal paraprofessionals as authorized to participate in the pilot project
and establishing and maintaining a public roster of legal paraprofessionals eligible to
participate in the pilot project;
(b) for evaluating the results and outcome of the pilot project and making further
recommendations to the Supreme Court; and
(c) for submitting, reviewing, investigating, and resolving complaints made against
legal paraprofessionals and supervising attorneys, including removing legal
paraprofessionals from the roster and prohibiting supervising attorneys from
participating in the pilot project if there is a good cause to do so. Rostered legal
paraprofessionals and supervising attorneys shall cooperate with standing committee
investigations and failure to cooperate may be the basis for removal from the pilot
project.

3
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Appendix 1 to Rule 12 of the Supervised Practice Rules

Family Law Specific
• Confidential Information Form 11.1
• Confidential Information Form 11.2
• Felon name change notice
• Notice to Public Authority
• Notice of Default and Nonmilitary Status
Affidavit of Non-Military Status
• Default Scheduling Request
• Notice oflntent to Proceed to Judgment
• Proposed Default Findings
• Initial Case Management Conference
Data Sheet
• Scheduling Statement
• Parenting/Financial Disclosure Statement
• Discovery (Interrogatories, Request for
Production of Documents, Request for
Admissions)
•, Summary Real Estate Disposition
• Judgment
• Certificate of Dissolution
• Delegation of Parental Authority
• Revocation of Delegation of Parental
Authority
• Application for Minor Name Change
• Parenting/Financial Disclosure Statement
• Certificate of Settlement Efforts
• Notice of Motion and Motion to Modify
Parenting Time
• Stipulation of the Parties
• Notice of Motion and Motion to Modify
Child Support/Medical Support
• Notice of Motion and Motion (examples:
Stop COLA, Reinstate Driver's License)
• Request for County to Serve Papers

General Filing Documents
• Notice of Appearance
• Certificate of Representation
• Application to Serve by Alternate Means
• Affidavit of Default
• Affidavit of Service
• Substitution of Counsel
• Notice of Withdrawal
• Notice of Filing
• Affidavit for Proceeding In Forma
Pauperis
• Proposed In Forma Pauperis Order
• Settlement Agreement
• Request for Continuance
• Motion to Request Correction of Clerical
Mistakes

Landlord-Tenant Specific
• Affidavit of Compliance and Proposed
Order for Expungement
• Notice of Motion and Motion for
Expungement of Eviction Record
• Petition for Emergency Relief Under
Tenant Remedies Act
• Rent Escrow Affidavit
• Eviction Answer
• Eviction Action Proposed Findings of
Fact, Conclusions of Law, Order and
Judgment
• Answer and Motion for Dismissal or
Summary Judgment (Eviction)
• Notice of Motion and Motion to Quash
Writ of Recovery
• Petition for Possession of Property After
Unlawful Lockout

4
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Minnesota will launch legal paraprofessional pilot
program
BY LYLE MORAN (HTTPS://WWW.ABAJOURNAL.COM/AUTHORS/64793/)
OCTOBER 1, 2020, 9:19 AM CDT
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Share
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Minnesota is joining the gradually
growing roster of states allowing
nonlawyers to handle some legal
tasks in hopes of providing greater
access to justice.
The Minnesota Supreme Court
issued an order Tuesday
(https://www.mncourts.gov/mncourtsgov/media/Ap
pellate/Supreme%20Court/Standard%20Opinions/
Administrative-Order-Implementing-Legal-

approving
a pilot project that will permit “legal
paraprofessionals” to provide legal
Image from Shutterstock.com.
services in two practice areas with
a high percentage of selfrepresented litigants: landlord-tenant disputes and family law.
Paraprofessional-Pilot-Project.pdf)

https://www.abajournal.com/news/article/minnesota-to-launch-legal-paraprofessional-pilot-program
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The paraprofessionals will be able to provide advice and make court appearances on
behalf of tenants in housing disputes in certain jurisdictions. They will also be able to
appear in court in some family law matters and handle family law mediations that are
“limited to less complex matters.”
Additionally, the legal paraprofessionals are required to enter into an agreement with
a licensed Minnesota lawyer who agrees to serve as the paraprofessional’s
supervisory attorney.
The state supreme court’s recent order said it was acting on recommendations from
the Implementation Committee for Proposed Legal Paraprofessional Pilot Project
(https://static1.squarespace.com/static/5e3ad81df16b3b261f358798/t/5f3ee98c960c20305f9e7111/1597958553059/Repo

and it took into account public
comments disagreeing with the decision to move forward.
rt-and-Recommendations-to-Minnesota-Supreme-Court-reduced-size.pdf)

“We appreciate the views and concerns expressed in these comments, but ultimately,
we conclude that the point of a pilot project is to test the assumptions that underlie
our decision: that the need for civil legal aid, particularly in the areas of family law
and landlord-tenants disputes is great, and that legal paraprofessionals can
contribute to the legal needs of Minnesota citizens in these areas,” the order states.
The pilot project’s supervised practice rules are effective March 1, 2021, and the pilot
will continue until March 31, 2023, unless extended by the court.
“I think it probably will be the case that these paraprofessionals are going to provide
very competent and very good advice, but we want to make sure,” says Paul C.
Thissen, an associate justice on the Minnesota Supreme Court and co-chair of the
implementation committee.
He also says the court wants to see whether the paraprofessionals can help legal aid
lawyers serve more clients and assist entrepreneurial attorneys in expanding the
reach of their firms through offering lower-cost services. A standing committee will be
created to oversee the pilot project.
“I think that we are going to learn a lot about one of the biggest challenges facing
court systems across the country, which is this access gap,” Thissen says.
Minnesota’s paraprofessional order comes just a few weeks after the Arizona
Supreme Court announced approval of rule changes effective Jan. 1, 2021,
(https://www.abajournal.com/web/article/arizona-approves-alternative-business-structures-as-part-of-access-to-justice-

that will allow legal paraprofessionals to operate in the state. The
paraprofessionals will be able to practice in administrative law, family law, debt
collection and landlord-tenant disputes, with limited jurisdiction in civil and criminal
matters.
reforms)

https://www.abajournal.com/news/article/minnesota-to-launch-legal-paraprofessional-pilot-program
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Also in Arizona, the University of Arizona James E. Rogers College of Law has
begun a pilot project (https://www.abajournal.com/web/article/training-for-nonlawyers-to-provide-legal-advicestarts-in-arizona) licensing a small group of nonlawyers to give limited legal advice on civil
matters that stem from domestic violence.
In recent years, Utah launched its own Licensed Paralegal Practitioner Program
(https://www.utahbar.org/licensed-paralegal-practitioner/) permitting nonlawyer licensees to undertake
limited legal tasks in three practice areas: family law, debt collection and
landlord/tenant.
Meanwhile, the Washington Supreme Court voted earlier this year to sunset its
pioneering Limited Licensed Legal Technician initiative
(https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise)

amid concerns about its administrative costs and the number of interested
individuals. Previously licensed technicians and those in the pipeline who become
licensed under a court-determined deadline can continue practicing in family law.
Updated Oct. 1 at 10:04 a.m. to add quotes from Thissen.
Give us feedback, share a story tip or update, or report an error.

Copyright 2020 American Bar Association. All rights reserved.

https://www.abajournal.com/news/article/minnesota-to-launch-legal-paraprofessional-pilot-program
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The response to COVID-19 has impacted access to courthouses and may change the way
cases are handled.
Learn more »

News Item
Supreme Court authorizes two-year pilot to expand
role of legal paraprofessionals
Posted: Thursday, October 8, 2020

The Minnesota Supreme Court has adopted Court Rule amendments authorizing the Legal
Paraprofessional Pilot Project, e ective March 1, 2021.
Legal paraprofessionals, under the supervision of a Minnesota attorney, will be permitted to
provide legal advice and, in some cases, represent a client in court in two legal areas:
landlord-tenant disputes and certain family law disputes. The two-year Pilot is intended to
increase access to civil legal representation in case types where one or both parties typically
appear without legal representation.
“The Judicial Branch mission calls for equal access for fair and timely resolution of cases,” said
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Minnesota Supreme Court Justice Paul C. Thissen. “The Legal Paraprofessional Pilot Project
provides an opportunity for quality legal representation to Minnesotans who might not
otherwise have access to it in important legal matters.”
In 2019, the Supreme Court established the Implementation Committee for the Proposed
Legal Paraprofessional Pilot Project, which was co-chaired by Justice Thissen and Minnesota
Court of Appeals Judge John R. Rodenberg, and included lawyers and paralegals from
throughout Minnesota. The Committee was charged with evaluating areas of unmet civil legal
needs and to de ne the structure and rules to establish the Pilot. The committee actively
sought input from licensed attorneys, district court judges, paralegal association members
and the Minnesota State Bar Association. Recommendations for implementing and evaluating
the Pilot were included as part of a report led with the Supreme Court in March 2020. In
April, the Court issued an order that included the report from the Committee and invited
public comment.
“I am grateful to the members of the Committee for their commitment and dedication to
developing a Pilot that best serves those who need legal assistance, and the paralegals and
supervising attorneys who will provide those services,” said Judge Rodenberg.
Legal paraprofessionals who wish to participate in the pilot must meet strict education,
experience, and ethical requirements, including written agreements with licensed attorneys
who will supervise their work. Eligible legal paraprofessionals will be able to provide advice
and appear in court on behalf of tenants in housing disputes and eviction management
proceedings in district courts in certain counties that have established a housing court or a
dedicated calendar for landlord-tenant actions. They may also provide legal advice and
appear in court in family law cases dealing with child support, parenting-time disputes,
paternity matters, and informal family court proceedings.
A standing committee will oversee implementation of the Pilot and provide a report near its
completion with recommendations on continuing, altering or stopping the pilot or
permanently codifying the rules.
See Minnesota Supreme Court Order ADM19-8002 for additional details about the Pilot.
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“Not everything that is faced can be changed,
but nothing can be changed until it is faced.”
– James Baldwin
I.

Introduction

Each year more than 2.3 million low-income New Yorkers face the complexities of the
State‟s civil justice system without access to even minimal professional assistance.1 As a result,
they often forfeit essential rights involving basic necessities of life – in stark contrast to the
outcomes obtained by litigants who can afford to hire a lawyer or the small minority who receive
pro bono assistance. This “justice gap” is a fundamental, long-term crisis in our legal system. It
demands attention and action by the Bar.
Under the auspices of the Unified New York Court System, a Task Force to Expand
Access to Civil Legal Services in New York (“the New York Task Force”) has sought to develop
responses to this crisis. In a November 2012 report to Chief Judge Jonathan Lippman, the New
York Task Force recommended the establishment of a pilot project “that would test models of
practice in which nonlawyers are entrusted to provide legal assistance, outside the courtroom, to
individuals who are otherwise unrepresented.” The report stated:
In the Task Force‟s view, particularly given the level of nonlawyer assistance that
is already being provided with limited or no oversight and regulation, further
development of the role of nonlawyer advocates can be an important element in
helping to address the substantial access-to-justice gap in the State. Based on its
own consideration of these matters, the Task Force recommends the
implementation of a pilot program to permit appropriately trained nonlawyer
advocates to provide out-of-court assistance in a discrete substantive area.
Given the extent to which nonlawyer advocates and entities – such as housing
counselors in the foreclosure area and credit counselors in the consumer credit
area – are already providing help to low-income New Yorkers, the Task Force
recommends that the pilot program be in an area such as housing assistance,
consumer credit or, possibly, foreclosure.2
The report recommended further that the Chief Judge appoint an advisory committee to develop
the pilot program and propose ways to expand the role of nonlawyers in the civil justice system.3
The Committee applauds this initiative. Indeed, expanding the role of nonlawyers has
been a subject of discussion by the New York City Bar Association, and particularly by the
Committee on Professional Responsibility, for almost two decades. In 1995, this Committee
issued a report that endorsed the concept of increased reliance on nonlawyer assistance. In
1

Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of
the State of New York, Nov. 2010 (“2010 Task Force Report”), at 1, available at
http://www.nycourts.gov/ip/access-civil-legal-services/.
2
Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of
the State of New York, Nov. 2012 (“2012 Task Force Report”), at 39 (emphasis added), available at
http://www.nycourts.gov/ip/access-civil-legal-services/.
3
Id. at 39.
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Prohibitions on Nonlawyer Practice: An Overview and Preliminary Assessment, the Committee
considered analogous developments in professions such as medicine and accounting and took
note of evolving roles for nonlawyers in legal services programs and other legal settings. The
Committee concluded by giving “preliminary endorsement to a deregulated licensing approach
that permits greater nonlawyer practice in specified areas but establishes minimal requirements
in order to protect the public while simultaneously increasing the availability of low-cost,
accessible legal services to all.”4
In revisiting the subject now, the Committee notes significant developments that have
occurred since 1995. Medicine and other professions have continued to innovate by expanding
the areas in which practitioners with lesser qualifications may provide specified services, at rates
lower than those traditionally charged by more highly qualified practitioners. Moreover, even
within the field of law, nonlawyers increasingly perform some of the services traditionally
provided exclusively by lawyers. Nonlawyers already provide advice and even advocacy in
certain judicial and administrative settings, in New York and other U.S. jurisdictions. Notable
examples also have developed in England, Wales, and Canada, where nonlawyers now perform
important roles both inside and outside the courtroom. The need to consider and adapt these
experiences to appropriate situations in New York has never been more pressing, as low-income
New Yorkers‟ access to essential legal services has only worsened over the years.
In light of these developments, the Committee today takes a fresh look at the possibility
of expanding further the role of nonlawyers in limited respects. Whether the Committee‟s
recommendations require amendments of current rules or statutes (such as the prohibition of the
unauthorized practice of law) will depend on the specific nature and extent of any proposals that
may be adopted. The line between providing information or administrative assistance on the one
hand, and legal advice or advocacy on the other, may not always be clear, but the Committee
sees an urgent need to examine the issue in various settings and to develop frameworks that
would substantially increase the assistance available to unrepresented New Yorkers, at a cost
they can afford. The Committee offers its recommendations provisionally, with the
understanding that they may be reconsidered by the organized bar (including this Committee),
the judiciary, and other interested parties in view of the results of the New York Task Force‟s
pilot project, which will soon be launched.
In particular, the Committee offers these recommendations:
1.
Recognize a role for “courtroom aides” in judicial and
administrative hearings. This proposal would allow a nonlawyer in the role of
“courtroom aide” to assist litigants in proceedings before selected courts and
4

Prohibitions on Nonlawyer Practice: An Overview and Preliminary Assessment, 50 The Record
190, 209 (Jan. 1995). Similar conclusions were reached by an American Bar Association commission in
a lengthy study published the same year. See ABA Comm‟n on Nonlawyer Practice, Nonlawyer Activity
in Law-Related Situations (Aug. 1995) (“ABA Nonlawyer Study”), available at
http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/Non_Lawyer_Activity.authcheckda
m.pdf. More recently, the New York City Bar Association has called for “greater access to justice in civil
cases for New Yorkers of low and moderate means,” in a wide-ranging report issued in connection with
New York‟s 2013 mayoral election. Policy Recommendations for New York City’s Next Mayor at 39
(May 2013), available at http://www.nycbar.org/images/stories/pdfs/mayoralreport04302013.pdf.
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agencies, subject to varying degrees of regulation and oversight. In some settings,
friends or relatives should be allowed to provide moral support and other
assistance without formal training or regulation, subject to approval and oversight
by the presiding judge or administrator, as long as the nonlawyer does so without
financial compensation. The Committee also suggests considering whether, in a
more limited range of cases, it may be appropriate for nonlawyers to render
assistance for a fee, subject to formal regulation regarding matters such as
qualifications, mandatory disclosures, fee arrangements, and standards of conduct,
in addition to on-the-scene supervision by the adjudicator. Nonlawyers already
perform roles equivalent to that of a courtroom aide, in varying forms and on a
paid or unpaid basis, in certain federal and state agency proceedings, in New
York‟s Family Court, and in courts in England and Wales. This approach is a
humane and modest step forward that should be extended beyond its current
narrow applications. Nonlawyers serving this function are not expected to match
the skill level of a lawyer, but can facilitate communication between the litigant
and the tribunal, offer legitimate arguments that might otherwise be overlooked,
and provide emotional support to litigants who may be thoroughly bewildered by
judicial or administrative procedures.
2.
Recognize a role for “legal technicians” outside judicial and
administrative hearings. This concept has already been adopted by the Supreme
Court of Washington State. Trained and licensed nonlawyers would be allowed
to provide for a fee certain specified services – e.g., explaining procedures,
gathering facts and documents, and assisting in the completion of court forms –
but would not be allowed to participate in court hearings. In New York and
elsewhere, such services (and more) already are provided in specialized settings
by nonlawyers with varying levels of expertise. Creation of a regulatory regime
that places undue burdens on those activities should be avoided. Nevertheless, the
Committee sees value in establishing a legal framework that would attract more
people to the field while ensuring the quality of the services provided. In some
respects, this proposal also may require changes in existing law.
3.
Study additional roles for nonlawyers. Given the profound
severity of the justice gap, the Committee also recommends the study of broader
roles for nonlawyers beyond the two modest proposals noted above. Further
expansion of nonlawyers‟ roles rests on two basic premises: First, without
additional reforms, the justice gap will continue to exist for millions of New
Yorkers. Second, a number of currently unfulfilled tasks can be performed by
someone without special training, or with a level of training below that of an
attorney, subject to varying degrees of regulation and oversight. The study of
broader roles for nonlawyers should focus on increasing consumer choice while
providing appropriate safeguards against consumer confusion (including, for
example, mandatory disclosures regarding the limitations of nonlawyer services).
The Committee sees an urgent need to examine greater possibilities for providing
nonlawyer assistance in selected settings. At this time, however, the Committee
has decided not to adopt particular additional proposals.
3
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The Committee makes these recommendations with the recognition that prior proposals
to expand the role of nonlawyers have faced a range of objections. Some have asserted that
nonlawyers will charge at least as much as lawyers, lack competence to handle legal matters,
necessitate the creation of regulatory regimes that are doomed to fail, and more. This is a longstanding debate. Almost half a century ago, Justice William O. Douglas warned against labeling
services as “legal” and reserving them for lawyers in situations where nonlawyers may be able to
function just as capably:
The so-called “legal” problem of the poor is often an unidentified strand in a
complex of social, economic, psychological, and psychiatric problems.
Identification of the “legal” problem at times is for the expert. But even a “lay”
person can often perform that function and mark the path that leads to the school
board, the school principal, the welfare agency, the Veterans Administration, the
police review board, or the urban renewal agency.5
More than four decades later, the Supreme Court observed that nonlawyers such as social
workers may adequately protect the interests of unrepresented litigants in at least some civil
proceedings that are simple enough to render the assistance of an attorney unnecessary.6 The
Court‟s observation stands in tension with the traditional view that legal tasks are inherently too
complicated for performance by nonlawyers, and by implication supports expanding the role of
nonlawyer advocates in appropriate cases.7
The New York Task Force‟s pilot project provides a timely and important opportunity to
study broader roles for nonlawyers in real-world circumstances, to test legitimate concerns that
may be raised, and, if necessary, to consider a change of course or provide additional protections.
The Committee looks forward to reviewing the results of the pilot project. At the same time, the
Committee believes that it should move forward with its own recommendations in view of the
growing severity of the justice gap and the need to promote a broad-based discussion of solutions
within New York‟s organized bar.
II.

The Justice Gap
A.

The Need Is Extreme

For the past three years, the New York Task Force has issued annual reports that studied
low-income New Yorkers‟ access to legal assistance in civil cases. Each year the Task Force has
found a continuing and growing crisis. Without legal assistance, millions of people in our State

5

Hackin v. Arizona, 389 U.S. 143, 148 (1967) (dissenting opinion, Douglas, J.).
Turner v. Rogers, 131 S. Ct. 2507, 2519-20 (2011). The Court in Turner rejected a broad due
process right to counsel in certain civil contempt proceedings. In doing so, it cited Vitek v. Jones, 445
U.S. 480, 499-500 (1980) (Powell, J., concurring), which pointed out that a mental health professional
rather than an attorney could provide necessary assistance to an inmate threatened with involuntary
transfer to a state mental hospital.
7
For a discussion of Turner‟s potential implications (after oral argument but before decision), see
http://www.concurringopinions.com/?s=tribe+rogers.
6
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face “losing the roof over their heads, suffering the breakup of their families, or having their very
livelihood threatened.”8
In 2010, the Task Force reported that more than 2.3 million New Yorkers lacked legal
assistance in potentially life-altering civil cases. Unassisted litigants included:
99% of tenants in eviction cases in New York City and 98% of tenants in
New York State;
99% of borrowers in consumer credit cases in New York City (nearly a
quarter million of which are filed annually);
97% of parents in child support proceedings in New York City and 95% of
parents in New York State;
44% of homeowners in foreclosure cases in New York State.9
These four categories alone – landlord-tenant, consumer credit, family law, and foreclosure
actions – represent 70% of the caseload pending on New York State dockets.10
In 2011, the Task Force found that the crisis was continuing throughout the State:
This year, the Task Force has concluded that the key findings of the Task Force‟s
legal needs study have not changed. Indeed, the continuing high rates of poverty
in New York State validate those findings. . . . [D]ata indicates that 1.2 million
low-income New Yorkers had three or more legal problems over the course of the
year and thereby experienced the most pressing need for civil legal help. . . . [In
such cases,] at best, 20 percent of the need for civil legal services is being met.11
In 2012, the Task Force reaffirmed its previous findings in light of more recent data,
noting again that no more than 20% “of the legal needs of low-income New Yorkers involving
the essentials of life are being met.”12
The Task Force‟s findings are supported by a wealth of data from a variety of sources.
For example, in testimony presented to the Task Force in 2010, the Legal Aid Society stated that,
because of a lack of resources, it was “able to help only one out of every nine New Yorkers who
seek [the Society‟s] help with civil legal problems.”13 Among many other examples of the
problem, the Society noted that since the economic downturn began in 2008, it had seen “a 40%
increase in requests for health law assistance and help obtaining Medicaid, Medicare, and other
health care coverage,” and “a stunning 800% increase in requests for foreclosure defense
8

2010 Task Force Report, at 7.
Id. at 1, 16.
10
Id. at 16.
11
Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of
the State of New York, Nov. 2011 (“2011 Task Force Report”), at 15 (capitalization omitted), available at
http://www.nycourts.gov/ip/access-civil-legal-services/.
12
2012 Task Force Report, at 14.
13
Testimony of the Legal Aid Society on the Impact of the Unmet Civil Legal Services Needs
Throughout the State, First Dep‟t Hearing, Sept. 28, 2010, at 3, available at http://www.legalaid.org/media/139139/testimony092810clshearing.pdf.
9
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assistance.”14
Similarly, the Legal Services Corporation examined data from across the country in 2009
and found that at least 50% of eligible individuals seeking assistance from the Corporation‟s
recipient programs were turned away each year because the programs lacked sufficient
resources.15 Data compiled by the Corporation‟s New York State recipient programs (outside
New York City) showed that this national problem was mirrored locally. In 2009 alone, for
example, the New York programs were forced to turn away approximately 100,000 people
seeking help.16
These problems are long-standing and structural. They cannot be attributed solely to the
recent recession, nor can they be expected to disappear as the economy recovers. Studies have
shown a consistently wide justice gap for at least the past quarter century. In the late 1980‟s, for
example, data indicated that 70-80% of low-income Americans were unable to obtain necessary
legal assistance, and 86% or more of low-income New Yorkers had unmet legal needs.17 Those
numbers have persisted, or even worsened, over the last 25 years. Effective action is long
overdue.
B.

Current Efforts By the Legal Profession Are Valuable and Deserve Support,
But Much More Is Needed

New York‟s courts, lawyers, and law schools are making substantial efforts to narrow the
justice gap. Those efforts are laudable, but the Committee recognizes – along with the New
York Task Force and other observers – that much more must be done. We briefly note some of
the legal profession‟s current efforts here.
1.

Pro bono efforts by the private bar

Pro bono work performed by experienced lawyers is critically important and, in many
cases, literally life-saving. The Committee applauds that work and those who perform it. In its
2012 Report, the Task Force recommended measures to increase pro bono work and monetary
contributions by New York lawyers, including a biennial pro bono reporting requirement for the
private bar.18
In addition, under a recently adopted rule, New York bar applicants must now complete
50 hours of pro bono service.19 The new rule will likely increase the amount of service provided
14

Id.
Legal Services Corp., Documenting the Justice Gap in America: The Current Unmet Civil Legal
Needs of Low Income Americans 2-3 (Sept. 2009), available at http://www.lsc.gov/media/reports/.
16
Empire Justice Center, Turned Away: A Snapshot of New York’s Justice Gap, available at
http://www.empirejustice.org/policy-advocacy/legislative-updates/turned-away-a-snapshot-of.html.
17
See data cited in ABA Nonlawyer Study at 77 & Appendix E (“Legal Needs Studies from 19851995”) at E-2.
18
2012 Task Force Report, at 32.
19
Advisory Committee on New York State Pro Bono Bar Admission Requirements, Report to the
Chief Judge of the State of New York and the Presiding Justices of the Four Appellate Division
Departments (Sept. 2012), at 1, available at http://www.nycourts.gov/attorneys/probono/.
15
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by law students and recent law graduates who are not yet admitted to the bar. Nevertheless, any
foreseeable increase in pro bono work – by bar applicants or by experienced lawyers – is
unlikely to close the justice gap.
2.

The civil legal aid bar

The civil legal aid bar provides crucial assistance to individuals both in and out of court.
The bar‟s efforts also have a salutary impact on the culture of our courts and the legal profession
generally. A network of civil legal aid programs receives funds appropriated by Congress and
distributed by the Legal Services Corporation, as well as funds from state, local, and private
sources. Programs in New York include the Legal Aid Society and Legal Services for New York
City, among many others.
As noted above, however, civil legal aid programs can reach only a minority of those
who urgently need their services. Our nation‟s failure to commit adequate financial and other
resources reflects a lack of political will but may also stem from a basic limitation of our legal
system. Although the right to counsel in criminal cases has been recognized broadly under
federal and state constitutions, no corresponding right has been recognized in civil cases, even
though many civil matters – landlord-tenant, foreclosure, debt collection, and other cases – may
entail life-changing consequences comparable to the effects of criminal proceedings.20 Indeed,
even in the criminal context, the right to counsel often is ineffective due to a lack of resources.
Our society has not yet made the necessary commitments to provide appropriate legal assistance
in either civil or criminal cases.21
3.

Court facilities

Courthouse personnel and facilities provide important assistance to unrepresented
litigants. Clerks‟ offices, court forms on websites, and courthouse help desks furnish basic
information, but they cannot provide individualized advice, much less in-court representation.
The limitations are evident. Many litigants, for example, may be unable to read and understand
even simplified court forms, and the utility of standardized forms often diminishes in the later
phases of litigation, when an advocate‟s skills and judgment typically are most useful.
In addition, judges themselves have sought to provide greater assistance to unrepresented
individuals in their courtrooms. In recent years, New York has become a national leader in
encouraging judges to take a more active role in ensuring that pro se litigants have a basic
understanding of the proceedings and are treated fairly at hearings. But here, too, the limitations
are evident. Judges cannot abandon their neutrality in an effort to mitigate the often gross
disparities in knowledge and expertise between unrepresented individuals and their represented
opponents. The disparities can be narrowed substantially only if pro se litigants have access to
someone who can take their side and legitimately promote their interests.

20

See, e.g., Turner v. Rogers, supra (rejecting a constitutional right to counsel in certain civil
contempt proceedings).
21
See generally D. Cantrell, The Obligation of Legal Aid Lawyers To Champion Practice by
Nonlawyers, 73 Fordham L. Rev. 883 (2004) (noting that the legal services bar has called for abolition of
“unauthorized practice of law” restrictions).
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4.

Law school developments

In a step that may expand access to lower-cost legal services, Arizona recently adopted a
rule that allows law students to take the bar examination before completing three full years of
law school.22 Prof. Samuel Estreicher of New York University Law School, a leading advocate
of this approach, argues that it will “reduce the cost of legal education for many and enable them
to pursue lower-paying careers in the public service, if they are so inclined or situated.” 23
In addition, law schools in New York and elsewhere have begun “incubator” programs to
help recent law graduates establish small firm practices aimed at responding to the justice gap.
Indeed, some schools are creating their own law firms for such purposes.24 Yet even if these
efforts take root and flourish, the new firms will reach only a small number of unrepresented
individuals in the foreseeable future.
5.

Unbundled legal services

New York‟s Rules of Professional Conduct permit the “unbundling” of legal services –
that is, arrangements in which a lawyer performs some, but not all, of the work involved in
traditional full-service representation, while clients undertake the remaining work themselves.25
Among other things, this approach encourages attorneys to perform discrete tasks at lower cost,
without the need to commit to comprehensive or long-term representation.
The “unbundling” concept has been endorsed by the American Bar Association as well.
An ABA study recognized the concept as a method of providing low-cost services almost 20
years ago.26 In February 2013, the ABA resolved to “encourage practitioners, when appropriate,
to consider limiting the scope of their representation, including the unbundling of legal services
as a means of increasing access to legal services.”27 The ABA‟s accompanying report explains:
Research clearly indicates that a growing number of people are foregoing the
assistance of lawyers when confronted with a civil legal issue and are addressing
their matters through self-representation. In many instances, people are turning to
self-help alternatives, such as document preparation services available over the
22

Order amending Ariz. Sup. Ct. Rule 34 (Dec. 10, 2012), available at
http://www.azcourts.gov/Portals/20/2012Rules/120512/R120002.pdf/.
23
S. Estreicher, The Roosevelt-Cardozo Way: The Case for Bar Eligibility After Two Years of Law
School, 15 Legis. & Pub. Policy 599, 611 (2012); see also D. Rodriguez & S. Estreicher, “Make Law
Schools Earn a Third Year,” New York Times, Jan. 18, 2013, at A27 (New York ed.), available at
http://www.nytimes.com/2013/01/18/opinion/practicing-law-should-not-mean-living-in-bankruptcy.html.
24
See, e.g., E. Bronner, “To Place Graduates, Law Schools Are Opening Firms,” New York Times,
March 14, 2013, at A14 (New York ed.), available at http://www.nytimes.com/2013/03/08/education/lawschools-look-to-medical-education-model.html?hpw&_r=0.
25
Rule 1.2(c) of the New York Rules of Professional Conduct provides: “A lawyer may limit the
scope of the representation if the limitation is reasonable under the circumstances, the client gives
informed consent and where necessary notice is provided to the tribunal and/or opposing counsel.”
26
See ABA Nonlawyer Study at 85-88.
27
See ABA Resolution, adopted Feb. 11, 2013, available at
http://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/resolutions/2013_hod_
midyear_meeting_108.authcheckdam.docx.
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Internet.
Lawyers who provide some of their services in a limited scope manner facilitate
greater access to competent legal services. Limited scope representation has
taken on several names, including “discrete task representation,” “limited
assistance representation,” and “unbundled legal services.”
To be clear, limited scope representation is used in pro bono and legal aid
settings, but is not limited to free legal services. Lawyers who unbundle their
services in the marketplace are able to serve a broader range of clients because the
cost per case is more affordable.28
Like some other innovations, “unbundling” may allow lawyers to provide services at
more affordable costs. The Committee believes, however, that adequate responses to the justice
gap must include innovations that significantly expand the services provided by nonlawyers.
III.

Nonlawyers Can Play a Potentially Crucial Role in Responding to the Justice Gap
A.

Legal Scholars Have Shown That New Models of Representation Are
Necessary and Practical

This Committee‟s 1995 report recognized that nonlawyer services offer potentially
significant benefits for unrepresented persons. In the intervening years, other voices have
likewise called for serious consideration of new models of representation. The calls have come
from many sectors of the profession, including scholars whose work has done much to promote
recent court initiatives. We highlight some of that work here.
One of the leading voices for reform is Gillian K. Hadfield, professor of law and
economics at the University of Southern California. In testimony prominently featured in the
New York Task Force‟s 2012 Report, she argued forcefully for expanding the role of nonlawyers
as a means to address the justice gap, pointing to the medical profession as a useful analogy:
Does a full fledged MD have to deliver every service needed to address every
medical issue you face in order to receive quality care? No. Medical care is a
team sport, provided by a wide variety of medical professionals: nurses,
radiologic technologists, pharmacists, nurse practitioners, physical therapists,
chiropractors, registered massage therapists, certified nurse midwives, certified
registered nurse anesthetists, etc. Many of these providers are licensed and
authorized to provide services directly to those with medical problems. They are
not limited to working under the direct supervision of MDs. Thank goodness.
Because if they were, we‟d be paying MD rates for every sore throat and
backache.29
Prof. Hadfield also noted that the role of nonlawyers has dramatically expanded in
countries with legal systems closely related to ours: “The United Kingdom, for example, has a
28
29

Id., Report at 1.
2012 Task Force Report, at 38.
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long history of allowing a wide variety of differently trained individuals and organizations to
provide legal assistance. And fortunately some very fine legal scholars have studied how well
this works. Their key finding: it works very well. . . .”30
Likewise, Prof. Laurel Rigertas at Northern Illinois University Law School cites the
medical profession as a model and calls for a similar “stratification” of legal roles:
[S]tratification would involve the training, education and licensure of
professionals – other than lawyers – to provide some legal services. For example,
a one-year program that focused on housing law could lead to a limited license as
a housing advocate. This might be an effective way for the private marketplace to
provide affordable legal services in areas of high consumer demand while
protecting consumers from incompetent services.31
Prof. Renee Knake at Michigan State University Law School has offered additional
arguments for new models of representation, with an emphasis on possible market solutions.32
Although corporate ownership of legal practices remains prohibited in the United States, Prof.
Knake suggests that allowing such ownership could channel substantial economic resources into
serving the unmet needs of a large portion of the population, particularly through retail outlets.
She notes, for example, that Wal-Mart aims to serve an estimated 30 million households that
never or rarely use bank accounts – the very same households that could benefit from, but are
least likely to have access to, affordable legal representation.33
Other scholars emphasize that although specific arrangements may vary, broadening the
role of nonlawyers is inevitable and necessary. Prof. Herbert Kritzer at the University of
Minnesota Law School argues that expanding the role of “those who do not possess the full
credentials of a legal professional has the potential of greatly widening access to legal
services.”34 Initially, he suggests, this will occur as a broader array of standardized services are
“offered through firms headed by lawyers but with services actually provided by specialized
nonlawyers” at lower cost. At later stages, “[a]s the standardized services become increasingly
accepted, legal services firms would not necessarily require the employment of any lawyers.”35
B.

Nonlawyers May Be Capable of Performing Certain Legal Tasks in
Appropriate Circumstances

Much of the scholarly work described above rests on a basic observation: some of the
tasks involved in assisting low-income individuals are relatively simple and, in appropriate
circumstances, could be performed effectively by nonlawyers with some degree of training, or
30

Id. at 39.
L. Rigertas, Stratification of the Legal Profession: A Debate in Need of a Public Forum, ABA J.
of Prof. Lawyer 79, 106 (2012).
32
R. Knake, Democratizing the Delivery of Legal Services, 73 Ohio St. L.J. 1 (2012).
33
Id. at 7.
34
H. Kritzer, The Professions Are Dead, Long Live the Professions: Legal Practice in a
Postprofessional World, 33 Law & Society Rev. 713, 743 (1999), available at
http://users.polisci.wisc.edu/kritzer/research/legalprof/postprof.htm.
35
Id.; see also Cantrell, supra note 21, at 886-88.
31
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even by untrained but intelligent laypersons. This observation applies in a variety of contexts,
including litigation. As Prof. Deborah Rhode of Stanford Law School has pointed out,
nonlawyers can play increased roles as courts continue to streamline proceedings in the types of
cases that most frequently involve pro se litigants.36
New York is a leader in the effort to simplify such proceedings. For example, the New
York State Courts Access to Justice Program has developed technologies called “Advocate
Document Assembly Programs” for collecting court forms and providing “advocates with a
much faster method of interviewing a litigant and producing court papers.” The expectation is
that “a trained advocate will assist the litigant through the process and will be available to ensure
that a prima facie pleading is produced and terms and concepts are explained.”37
More exploration is needed to determine which tasks of potential benefit to unrepresented
individuals could be performed effectively by nonlawyers, which types of cases would be
appropriate for such services, and what forms of training, regulation, or other forms of oversight
would be needed. Consider, for example, the tasks that might be helpful to persons in debt
collection or eviction proceedings:
explain how representation by an attorney differs from assistance by a
nonlawyer, and how both differ from proceeding pro se;
explain the complaint and other legal filings;
explain court procedures and what the litigant is required to do next;
assemble necessary facts and documents;
help the litigant obtain, complete, and file required court forms;
help organize statements, questions, and documents the litigant wants to
present in court;
advise the litigant with regard to preserving documents, communicating by
certified or registered mail, making notes of relevant phone calls or other
communications, etc.;
advise the litigant with regard to appropriate dress and comportment in court;
remind the litigant of court dates, and accompany him or her to the courthouse
to provide moral and emotional support.

36

D. Rhode, Whatever Happened to Access to Justice?, 42 Loy. L.A. L. Rev. 869, 885-86 (2009),
available at http://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=2670&context=llr..
37
New York State Courts Access to Justice Program, 2012 Report, at 34, available at
http://www.nycourts.gov/ip/nya2j/pdfs/NYA2J_2012report.pdf.
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We consider now some examples of how these and similar tasks are already being
performed by nonlawyers in certain judicial and administrative settings.
IV.

Nonlawyers Already Provide Legal Services in Limited Circumstances

In evaluating models for expanding the role of nonlawyers, it is useful to consider the
range of services that nonlawyers already are authorized to perform in various circumstances.
Such services fall into three broad categories:
providing legal information outside court or agency proceedings;
providing moral support inside court or agency hearing rooms; and
providing legal advice (not just information) and actual representation in
some court and agency proceedings.
Nonlawyers also operate in a variety of employment capacities, including:
as an employee of a nonprofit social services agency or legal services
organization, which does not charge a fee and provides attorney
supervision;
as an employee of a law firm, which charges a fee and provides attorney
supervision;
as an employee of a nonlawyer firm, which charges a fee and does not provide
attorney supervision;
as an independent service provider, who may or may not charge a fee and
does not work under attorney supervision.
A.

Court Proceedings
1.

Landlord-tenant

Each year millions of New Yorkers are involved in landlord-tenant proceedings. In
New York City, cases are heard in the Housing Part of Civil Court; in 99% of those cases, the
tenants lack counsel.38 Elsewhere in the State, cases are heard in civil courts, town and village
courts, county courts, and district courts; in 98% of those cases, the tenants lack counsel.39
Some limited sources of nonlawyer assistance are available in landlord-tenant cases:
Housing Court help desks. Housing Court Answers, a nonprofit
organization, operates help desks within New York City‟s Housing Court.
38
39

2010 Task Force Report, at 1.
Id.
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The desks are staffed by nonlawyers who provide information about the
Court‟s proceedings, explaining, for example, the roles of various court
personnel and identifying possible sources of additional assistance.
Court-sponsored courses. Some courts offer courses to the public, taught
by nonlawyer staff, regarding basic matters such as defenses to nonpayment proceedings and nuisance holdovers, proceedings to obtain
repairs, and information about public benefits and housing rights.
Student volunteers. Law students and undergraduates from participating
schools can volunteer to assist pro se tenants and landlords in nonpayment
proceedings through the New York City Civil Court‟s Resolution
Assistance Program (RAP). RAP assistants provide support in hallway
negotiations concerning parties‟ claims or defenses, encourage parties to
discuss settlement with the court where appropriate, and provide
information regarding sources of legal and other assistance. RAP
assistants may not provide legal advice or participate in actual negotiations
or settlement conferences. RAP assistants must attend a brief training
course and commit to providing a minimum of six hours of service per
year.40
Guardians ad litem (“GAL’s”). Nonlawyer volunteers may advocate on
behalf of mentally or physically impaired litigants facing eviction through
the New York City Civil Court‟s Housing Court Guardian Ad Litem
Program. GAL‟s make court appearances, negotiate settlements between
tenants and landlords, obtain help for litigants from social services
agencies, and provide other assistance. GAL‟s do not have the legal
authority to manage personal affairs. Candidates must submit background
information, provide professional references, and complete a training
course. Once accepted, they are placed on a list of available GAL‟s
circulated to the court‟s supervising judges for appointment in individual
cases. Volunteers commit to serving a minimum of three appointments
over the course of one year.41 In some instances, GAL‟s receive
compensation by the Human Resources Administration.42
2.

Foreclosure

In residential foreclosure actions, over 75% of the defendants in New York City and over
66% in New York State are unrepresented.43 By contrast, the plaintiffs in such actions are
typically sophisticated lenders with highly experienced counsel. Many proceedings are
40

New York City Housing Court, Prospective RAP Assistants, available at
http://www.courts.state.ny.us/courts/nyc/housing/rap_prospective.shtml.
41
Guardian Ad Litem Program – NYC Civil Court, Housing Part, available at
http://www.nycourts.gov/ip/nya2j/diverseneeds/GAL.shtml.
42
See 2012 Task Force Report, Appendix 17, at 19-20.
43
2011 Report of the Chief Administrator of the Courts, at 5, available at
http://www.nycourts.gov/publications/pdfs/ForeclosuresReportNov2011.pdf.
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complicated and involve numerous potential defenses and counterclaims, which unrepresented
litigants often lack the ability to understand, much less assert. In addition, settlement
conferences are mandatory and often involve a lengthy process of four to eight sessions.
Sources of nonlawyer assistance in such cases include:
Nonprofit counseling agencies. The U.S. Department of Housing and
Urban Development certifies nonprofit counseling agencies to provide
borrowers with specialized assistance in foreclosure cases. Among other
things, nonlawyer counselors working for certified agencies explain the
settlement process, help assemble documents, seek accommodations such
as extensions of time and loan modifications, prepare loan modification
papers, and arrange short sales. They are not authorized to provide legal
or tax advice, and do not appear in court. The program is funded with
assistance from the Office of the New York Attorney General.
Nonprofit legal services agencies. Free assistance is also available from
nonlawyers at legal services organizations, operating under attorney
supervision. The nonlawyers cannot provide legal advice but can explain
the foreclosure process and help prepare loan modification applications or
a pro se answer.
For-profit counseling businesses. Companies operating for profit may
offer similar assistance – particularly loan modification services – for a
fee, but are prohibited from collecting fees in advance
3.

Consumer credit

In 2009, over 240,000 debt collection cases were filed in New York City Civil Court.44
In 99% of those cases, the debtors were unrepresented, while 100% of creditors had legal
counsel.45 Indeed, creditors typically are represented by a cadre of highly experienced law
firms.46 The disparity in expertise is reflected by a striking imbalance in outcomes. It has been
found that 80% of these cases result in default judgments.47
When default judgments are entered, creditors‟ submissions are often legally inadequate
but go unopposed because debtors lack the basic knowledge to evaluate and challenge them.48 In

44

2010 Task Force Report, at 16.
Id. at 1, 16.
46
See Urban Justice Center, Debt Weight: The Consumer Credit Crisis in New York City and Its
Impact on the Working Poor, at 1 (Oct. 2007) (cited hereafter as Debt Weight), available at
http://www.urbanjustice.org/pdf/publications/CDP_Debt_Weight.pdf.
47
Id. at 1, 9.
48
Id. at 9-10; see also Pavlov v. Debt Resolvers USA, Inc., 28 Misc. 3d 1061, 1076, 907 N.Y.S.2d
798, 810 (N.Y. Civ. Ct., Richmond Cty. 2010) (the “vast majority” of consumer debt cases in New York
City Civil Court result in default judgments against defendants; only about 30% of defendants appear and
answer, and the “vast majority” of those are unrepresented).
45
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other cases, pro se debtors appear but fail to recognize and assert valid defenses.49 In many such
cases, debtors may forego legal representation because the cost of hiring a lawyer exceeds the
amount in issue. Yet an adverse judgment can have devastating effects on a low-income debtor.
The judgment creditor can garnish wages and freeze bank accounts, crippling the debtor‟s ability
to pay for basic needs such as food, rent, utilities, and medical care. The resulting negative
credit record may impair the debtor‟s long-term ability to find work and housing.
New York expressly bars nonlawyers from providing certain types of services to debtors
except on a pro bono basis. In particular, for-profit businesses are prohibited from offering
“budget planning services,” which involve the distribution of a debtor‟s funds to creditors.50 The
prohibition stems from the long history of fraud and abuse associated with businesses that
purport to provide debt negotiation and credit counseling.51 A report issued recently by the New
York City Bar Association‟s Civil Court Committee and Consumer Affairs Committee formally
opposed a proposal to relax New York‟s prohibition.52 The report supports a broad ban on “any
debt relief service – whether debt settlement, debt negotiation (otherwise known as debt
management), or credit counseling – for a fee that is more than nominal.”53
Debtors may still obtain limited assistance from nonlawyers, particularly from these
sources:
Law school and college students, acting under attorney supervision.
Debtors may obtain free legal information and advice from the Civil Legal
Advice and Resource Office (“CLARO”), which operates under the
auspices of the New York State Unified Court System‟s Access to Justice
Program. CLARO runs court-based, walk-in clinics in all five boroughs
of New York City. The clinics are staffed by law school and college
students who are supervised by volunteer attorneys. CLARO typically
deals with non-bankruptcy cases involving credit card debt, medical debt,
student loans, car loans, and utilities. Staffers explain the court process,
educate debtors on what to expect at their court hearings, and help draft
court filings such as answers and motions to open default judgments.
They do not represent debtors in court.
Civil Court clerks. New York City Civil Court clerks may help debtors
answer a complaint by assisting them in completing a pre-printed form
(the “Consumer Credit Transaction Answer in Person”), which provides a
list of defenses. The clerk fills out the form based on information
49

Debt Weight at 1.
N.Y. Gen. Bus. Law § 455.
51
See, e.g., New York City Bar Ass‟n, Profiteering from Financial Distress: An Examination of the
Debt Settlement Industry (May 2012), available at
http://www2.nycbar.org/pdf/report/uploads/DebtSettlementWhitePaperCivilCtConsumerAffairsReportFI
NAL5.11.12.pdf
52
New York City Bar Ass‟n, Report on Legislation by the Civil Court Committee and Consumer
Affairs Committee, available at
http://www2.nycbar.org/pdf/report/uploads/BudgetplanningConsumerCivilCtReportFINAL6.17.11.pdf.
53
Id. at 4.
50
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provided by the debtor, sends the answer to the plaintiff, and advises the
debtor of the hearing date. In addition, the Court‟s website provides
litigants with information regarding defenses and counterclaims,
definitions, and explanations of procedure.54
4.

Family courts

New York‟s Family Court and State Supreme Court address a wide spectrum of family
law matters, including divorce, child and spousal support, child custody, abuse and neglect
charges, termination of parental rights, guardianship, placement, and delinquency. At least 80%
of family law cases involve one or more pro se parties. In many cases, a pro se party faces a
represented opponent.55
Sources of nonlawyer assistance include:
Family Court clerks. Court clerks help pro se litigants fill out paperwork,
such as the petition necessary to obtain an order of protection.
Court-appointed special advocates/assistants (CASAs). CASAs are
appointed by Family Court judges to serve as advocates for abused,
neglected, or at-risk children.56 All CASAs receive at least 30 hours of
training, take an oath to uphold the best interests of the children, and are
sworn in by the Family Court. They function as “friends of the court,”
attending all court hearings and certain other proceedings, monitoring
court orders, and reporting directly to the court. CASAs are supervised by
the CASA program‟s directors or volunteer coordinators, and attorney
supervision is not required.
Friends and relatives. New York‟s Family Court Act provides that
“[u]nless the court shall find it undesirable,” a petitioner may bring a nonwitness friend, relative, counselor, or social worker to the courtroom.
Such a person has no right to participate in the proceedings, but the court
may call him or her as a witness.57
5.

Tribal courts

Some Native American tribal courts allow nonlawyer advocates, called “lay counselors,”
to perform all of the functions of a professional attorney in both civil and criminal proceedings.
In the tribal courts of the Ute Indian Tribe, for example, any party in any proceeding may choose
to be represented by a lay counselor instead of a professional attorney.58
54

See, e.g., http://www.courts.state.ny.us/COURTS/nyc/civil/procedural.shtml.
See 2012 Task Force Report, Appendix 17, at 21.
56
See http://www.courts.state.ny.us/ip/casa/publications/Chapter1-TheCASAProgramInNYS.pdf.
57
N.Y. Family Court Act § 838.
58
Law and Order Code of the Ute Indian Tribe of the Uintah and Ouray Reservation § 1-5-1 et seq.,
available at http://www.narf.org/nill/Codes/uteuocode/utebodytt1.htm.
55
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The Tribe‟s Law and Order Code effectively places lay counselors on the same footing as
professional attorneys, although no special training or certification appears to be required for lay
counselors. When acting as representatives, lay counselors:
bear “the same ethical obligations of honesty and confidentiality” as
professional attorneys;
are subject to the same attorney-client privilege, which attaches “in
appropriate circumstances”;
are “deemed officers of the Court” and governed by the same disciplinary
rules as professional attorneys, including “the requirements and suggested
behavior of the Code of Professional Responsibility as adopted by the
American Bar Association”;
like professional attorneys, may be required to represent “without
compensation or without full compensation” persons who are deemed by a
Tribal Court judge to have “a particularly urgent need for such
representation but are personally unable to afford to pay for such legal
help.”59
Similar provisions can be found in other Native American tribal codes. Some codes,
however, require that lay counselors pass a “bar examination” (administered by a tribal executive
board) or a “certified paralegal training program.”60
B.

Administrative Proceedings

Some federal and New York State agencies allow nonlawyers to represent clients in
administrative proceedings, and in some cases allow the nonlawyers to charge fees. In federal
Social Security proceedings, for example, nonlawyers may be compensated from a claimant‟s
award of retroactive benefits; and in immigration cases, firms employing nonlawyers may charge
a nominal fee for their services. Nonlawyers may also appear in state unemployment and
workers‟ compensation proceedings. The federal and state agencies impose various regulatory
requirements on nonlawyers who practice before them. Often these include minimum
requirements of education, training, and experience; a showing of good moral character;
insurance or bonding requirements; disciplinary procedures; and fee limitations.

1.

Social Security benefits

59

Id. §§ 1-5-1, 1-5-6; see also id. § 1-5-7 (identical oath prescribed for attorneys and lay counselors
upon admission).
60
See, e.g., Assiniboine & Sioux Tribes Fort Peck Tribal Code § 501(b) (bar examination),
available at http://www.indianlaw.mt.gov/fortpeck/codes/default.mcpx; Winnebago Tribal Code §§ 1402, 1-403 (certified paralegal training program), available at
http://www.winnebagotribe.com/images/tribal_court/2012%20WTN%20TRIBAL%20CODE.pdf.
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The Social Security Administration allows nonlawyers to represent claimants seeking
Social Security disability insurance benefits. A relative, friend, or “other spokesman” may serve
in that capacity,61 provided that he or she “is generally known to have a good character and
reputation,” is “capable of giving valuable help” in connection with the claim, and is not
disqualified or legally prohibited from doing so.62
Additional requirements apply to nonlawyer representatives who seek compensation for
their services. In such cases, the nonlawyer must (1) have a bachelor‟s degree from an
accredited institution, or at least four years of relevant professional experience and either a high
school diploma or GED certificate; (2) pass a written examination regarding relevant Social
Security Act provisions and recent court decisions; (3) maintain professional liability insurance
of at least $500,000; (4) pass a criminal background check; and (5) meet continuing education
requirements.63 If the claimant is successful, the agency is authorized to withhold up to 25% of
the past-due benefits awarded or $4,000 (whichever is less) as payment for the nonlawyer‟s
services, subject to certain other requirements.64
2.

Immigration

Immigration decisions are made in the first instance by the U.S. Citizenship and
Immigration Services (“USCIS”), which reviews applications for visas, green cards, and asylum.
The application process requires knowledge of immigration law and procedures (which are
complex and subject to frequent change), factual development, and pursuit of a Freedom of
Information Act request to discover the applicant‟s history of interaction with the government.
Initial decisions are based on written submissions and in some cases an interview.
Applicants denied relief at the USCIS level may be subject to deportation or removal.
The next stage involves Immigration Court proceedings conducted by the Department of
Justice‟s Executive Office for Immigration Review. Matters may also reach that level if a
noncitizen is arrested and detained upon discovery of unlawful status. Immigration Court
decisions are subject to review by the Board of Immigration Appeals, and its decisions in turn
are subject to review by the U.S. Court of Appeals.
Many individuals lack representation in Immigration Court proceedings. One recent
study showed that 67% of detained individuals were unrepresented in New York removal
proceedings. Moreover, even where individuals are represented, the quality of representation is
often considered inadequate by the presiding judges.65
Nonlawyers may play limited but important roles in immigration cases:
61

45 C.F.R. § 205.10(a)(3)(iii).
20 C.F.R. § 404.1705.
63
76 Fed. Reg. 45184, 45186-89 (July 28, 2011), available at http://www.gpo.gov/fdsys/pkg/FR2011-07-28/pdf/2011-19026.pdf.
64
42 U.S.C. § 406.
65
See “Accessing Justice: The Availability and Adequacy of Counsel in Removal Proceedings,” 33
Cardozo L. Rev. 357, 367-68 (2011), available at
http://www.cardozolawreview.com/Joomla1.5/content/33-2/NYIRS%20Report.33-2.pdf.
62
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Accredited representatives of recognized nonprofit organizations.
“Accredited representatives” of a “recognized” nonprofit organization
may participate in Immigration Court proceedings to the same extent as
attorneys. However, the organization may charge only a “nominal” fee for
its services, and must demonstrate that its “knowledge, information and
experience” are adequate to provide appropriate representation. There is
no requirement that the organization employ a supervisory attorney,
although many authorized organizations with adequate funding do.
Examples of such organizations in New York City include Catholic
Charities, CUNY Citizenship NOW, and Sanctuaries for Families.66
“Other qualified representatives,” including “reputable individuals.”
Federal regulations also permit other categories of nonlawyers to provide
representation in immigration cases. These include law graduates who are
not yet admitted to the bar and law students, under specified conditions.
Another category consists of “reputable individuals” who are “of good
moral character”; appear on an “individual case basis” at the noncitizen‟s
request; receive no compensation; and have a pre-existing relationship
with the noncitizen (for example, as a relative or friend), although the last
requirement may be waived “where adequate representation” is otherwise
unavailable.67
The Committee notes that, in contrast to these legitimate representatives, so-called
“notarios” and “travel agents/translators” in minority communities often victimize immigrants
through the unauthorized practice of law and other forms of misconduct. The unauthorized
services include, for example, the selection, preparation, and submission of USCIS forms. In
many cases, the nonlawyers charge more than immigration lawyers for similar services.
Although efforts to eliminate the abuses have been made, more needs to be done.68
3.

Unemployment insurance benefits

New York State‟s Unemployment Insurance Appeals Board allows nonlawyers to serve
as “registered representatives” of claimants seeking unemployment insurance benefits. At Board
hearings, registered representatives are authorized to present a claimant‟s case, introduce

66

The Department of Justice lists recognized organizations and accredited representatives at
http://www.justice.gov/eoir/statspub/raroster.htm.
67
See 8 C.F.R. § 292.1.
68
See, e.g., Cantrell, supra note 21, at 893. In an effort to protect immigrants in this context, New
York City‟s Local Law 31 attempts to regulate – but does not license or certify – nonlawyers who provide
“immigration assistance services” for profit. See N.Y.C. Admin. Code §§ 20-770 to 20-780. Whether the
regulation is effective in preventing fraud or ensuring adequate representation is open to question. See
generally C. Shannon, “To License or Not to License? A Look at Differing Approaches to Policing the
Activities of Nonlawyer Immigration Service Providers,” 33 Cardozo L. Rev. 437, 457-65 (2011).
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documentary evidence, cross-examine opposing parties and their witnesses, and give a closing
summation.69
To qualify as a registered representative, a nonlawyer must (1) have a high school
diploma or its equivalent; (2) have at least 16 hours of work experience or have taken courses in
specified areas (administrative law and procedure, labor law, unemployment insurance, or civil
practice and procedure); and (3) be of good moral character. In addition, the applicant “may”
have to pass an examination, and “should have some experience with hearings and a working
knowledge” of Article 18 of New York‟s Labor Law and the Board‟s rules and recent
decisions.70 As part of the application process, a nonlawyer must submit a detailed resume and
five references, must indicate whether he or she intends to engage full-time in representing
claimants for a fee, must be interviewed by the Board, and upon certification must obtain a
surety bond of $500.71
The Board maintains a list of registered representatives and their contact information,
which is supplied to claimants and available online. Registered representatives may charge a fee
only if their client has won an award. Payments are limited to $75 per hour for nonlawyers
($100 per hour for lawyers). The representative must present a detailed certification of the
services performed. The Board then approves a fee based on the total benefit to the claimant, the
time spent on the representation, the legal and factual complexities of the case, and any other
factors the Board deems relevant.72
4.

Workers’ compensation benefits

The New York State Workers‟ Compensation Board authorizes nonlawyers to practice
before the Board, subject to a licensing requirement.73 To qualify for a license, an applicant
must be at least 18 years old and a U.S. citizen or lawful permanent resident, have a high school
diploma or its equivalent, reside or have a regular place of business in New York State, be of
good moral character, and have “competent knowledge of the law and regulations relating to
workers‟ compensation matters and the necessary qualifications to render service to his or her
client.”74 The nonlawyer must also pass a written examination, submit to possible “oral review
at the Board‟s discretion,” and participate in an orientation program covering Board procedures
and the legal and ethical responsibilities of practitioners.75

69

Fact Sheet, New York State Unemployment Insurance Appeal Board, available at
http://www.labor.ny.gov/sites/ui-appeal/pdf/RegisteredRepresentativeFactSheet.pdf.
70
Id.
71
Id.
72
See 12 N.Y. Comp. Codes Rules & Regs, § 460.6; Unemployment Insurance Appeals Board,
Attorney and Registered Representative Fee Schedule, available at http://www.labor.ny.gov/sites/uiappeal/pdf/Attorney-and-Registered-Representative-Fee-Schedule.pdf.
73
New York State Workers‟ Compensation Board, Licensed Representative Regulations § 302-1.1,
available at http://www.wcb.ny.gov/content/main/wclaws/30213.jsp#sec1b.
74
Id. § 302-1.2.
75
Id. §§ 302-1.4, 302-1.7. Law graduates who are not yet admitted to the bar and law students may
also practice before the Board, under a separate set of conditions. Id. §§ 302-1.1, 302-1.6.
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The regulations specify representatives‟ duties to their clients and the Board. Among
other things, representatives are expected to have full knowledge of their client‟s case, prepare
diligently for handling all matters relating to the case, ascertain and fully disclose to the client
the relevant facts and questions of law, fairly advise the client as to the merits of the case,
disclose to the client in writing any potential conflicts of interest, transfer or accept transfer of a
case only with approval by the Board, and withdraw from representing a client only after giving
five days‟ written notice to the client (which must also be filed with the Board).76
The regulations also require representatives to conduct themselves as lawyers would in a
court; maintain a register of their cases for Board inspection; display their licenses; and appear
only in connection with cases in which they have been directly retained. Representatives may
receive fees only if authorized by the Board or by a referee, and are strictly prohibited from
receiving any other compensation for their services.77
V.

Roles for Nonlawyers Are Already Being Expanded

In recent years, several jurisdictions have extended the activities of nonlawyers
substantially beyond the limited practices described above. We describe some of those
developments here: the “McKenzie Friend” and “lay advocate” concepts in England and Wales;
Washington State‟s authorization of “Limited License Legal Technicians”; and the “independent
paralegal” model, variations of which have been adopted in California, Arizona, and Canada.
A.

Nonlawyer Advisers in England and Wales

In England and Wales, nonlawyers are allowed to render legal advice to a far greater
extent than nonlawyers in the United States. As a general matter, those other countries do not
limit to attorneys what we would consider the “practice of law.” Instead, they reserve for
attorneys the right to provide particular services including the right to conduct litigation, appear
before certain courts, prepare various types of contracts, engage in specific probate and notarial
activities, and administer oaths. On the other hand, nonlawyers are permitted to write wills,
consult on employment disputes, and manage personal injury and other types of claims out of
court – all without licensing or regulation. Nonlawyers can also provide immigration advice,
although that activity is subject to regulation.78
Given this scheme, numerous “advice agencies” offer nonlawyer counseling and other
services on a broad range of issues. For example, the Citizens‟ Advice Bureau announces on its
website that it operates in 3,500 locations and provides free advice to more than two million
people a year on “any issue,” including debt, employment, housing, immigration, “plus
everything in between.”79 The advice bureaus direct clients who need more specialized legal
advice to trained lawyers, while nonlawyers handle more routine matters.
76

Id. § 302-2.1.
Id. §§ 302-2.2, 302-2.4.
78
See generally Legal Services Institute, The Regulation of Legal Services: Reserved Legal
Activities – History and Rationale (Aug. 2010), available at
http://www.legalservicesinstitute.org.uk/LSI/LSI_Papers/Discussion_Papers/Reserved_Legal_Activities_
_History_and_Rationale/.
79
See http://www.citizensadvice.org.uk/index/aboutus/factsheets/cab_key_facts.htm.
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1.

“McKenzie Friends”

In England and Wales, lay persons known as “McKenzie Friends” may appear alongside
litigants in some court proceedings.80 Anyone can serve as a Friend, including a family member,
neighbor, trained volunteer affiliated with an organization, or someone who regularly serves as a
Friend.81 With disclosure to the court, the Friend can be paid.
The role of McKenzie Friend was established by the courts and is regulated under a
court-issued “Practice Guidance.”82 Although litigants have a general right to “reasonable
assistance,” courts have the discretion to decide in a particular case that “the interests of justice
and fairness” do not require assistance by a McKenzie Friend.83 If assistance is allowed, the
Friend is authorized to “provide moral support” to the litigant, “take notes,” “help with case
papers,” and “quietly give advice on any aspect of the conduct of the case.84 The Friend may not,
however “(i) act as the litigants‟ agent in relation to the proceedings; (ii) manage litigants‟ cases
outside court, for example by signing court documents; or (iii) address the court, make oral
submissions or examine witnesses.”85 The emphasis, thus, is on “quiet” advice.
In exceptional circumstances, a court may allow a Friend to take on the additional
role of “lay advocate” (described further below), who may then cross-examine witnesses
and present oral argument.
Courts “ordinarily” allow the participation of a Friend,86 but may decline to do so if
participation “might undermine or has undermined the efficient administration of justice.”87 The
“Practice Guidance” offers the following examples of circumstances in which a Friend may be
denied permission to participate:
the assistance is being provided for an improper purpose;
The name “McKenzie Friend” derives from an English divorce case, McKenzie v. McKenzie,
[1971] P33, [1970] 3 All ER 1034, [1970] 3 WLR 472, in which a lawyer who was qualified to practice in
Australia but not in England sought to accompany the husband and offer assistance at trial. The trial
court denied permission, but the appellate court, citing precedent going back to 1831, ruled that the
lawyer should have been allowed to sit with the husband, take notes, and pass questions to the husband
for cross-examination, but not advocate directly to the court.
81
See, e.g., Cantrell, supra note 21, at 888-91. U.K. social service and advocacy groups (such as
“Families Need Fathers,” www.fnf.org.uk) often provide lists of „trained” McKenzie Friends.
82
Practice Guidance: McKenzie Friends (Civil and Family Courts), issued July 12, 2010 (“Practice
Guidance”), available at
http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/mckenzie-friends-practice-guidancejuly-2010.pdf.
83
Id. at 1; see also Regina v. Leicester City Justices et al., ex parte Barrow et al., 2 QB 260, [1991]
3 WLR 368.
84
Practice Guidance, at 1.
85
Id.
86
Id.; see also In the Matter of the Children of Mr. O’Connell, Mr. Whelan and Mr. Watson, [2005]
EWCA Civ. 759, [2005] 3 WLR 1191, [2005] 2 FLR 967.
87
Practice Guidance, at 3.
80
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the assistance is unreasonable in nature or degree;
the Friend is subject to a civil proceedings order or a civil restraint order;
the Friend is using the litigant as a “puppet”;
the Friend is directly or indirectly conducting the litigation;
the court is not satisfied that the Friend fully understands the duty of
confidentiality.88
A report by the Civil Justice Council of England and Wales states that “the general view
from judges and staff was that on balance it was better to have McKenzie Friends than not.”89
The Council recommended that courts encourage the use of McKenzie Friends.90 It also stated
that courts should allow non-paid Friends to speak in some circumstances, but should be “very
resistant” to allowing paid Friends to do so.91 The Council proposed a code of conduct that
guides Friends to be honest, avoid disruption, follow the court‟s directives, disclose to the court
any payments for the Friend‟s assistance, and reveal to the court and the litigant if the Friend
serves that function regularly. The Council also stated that the Friend should “normally decline”
to participate in a case if the Friend has “a financial interest in the outcome of the case.”92
2.

“Lay advocates”

As noted above, courts in England and Wales may permit a McKenzie Friend to take on
the additional role of oral advocate for an otherwise unrepresented litigant, with authority to
examine witnesses and present argument. In such cases, the Friend becomes a “lay advocate.”
Courts rarely grant permission to serve as a lay advocate. They are particularly reluctant
to grant permission to individuals who charge a fee for their services, or serve repeatedly as lay
advocates.93 Circumstances that have been held to justify lay advocacy include: the lay
advocate is a close relative of the litigant; the litigant cannot afford a lawyer and has health
problems that preclude self-representation; or the litigant is relatively inarticulate and prompting

88

Id.
“Access to Justice for Litigants in Person (or self-represented litigants),” Report and Series of
Recommendations to the Lord Chancellor and to the Lord Chief Justice by the Civil Justice Council (Nov.
2011), at 53, available at http://www.judiciary.gov.uk/NR/rdonlyres/16D9B96A-5610-4677-8AA39B1BB05A2F18/0/CivilJusticeCouncilReportonAccesstoJusticeforLitigantsinPersonorselfrepresentedlit.p
df.
90
Id. at 53-54.
91
Id. at 54.
92
Id. at 91-92.
93
See D v. S (Rights of Audience) [1997] Fam Law 403, available at
http://www.bailii.org/ew/cases/EWCA/Civ/1996/1341.html; Noueiri v Paragon Finance Plc (No. 2)
[2001] EWCA Civ. 1402, available at http://www.bailii.org/ew/cases/EWCA/Civ/2001/1402.html.
89
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by a non-speaking adviser may unnecessarily prolong the proceedings.94 The “Practice
Guidance” observes:
[A] person exercising such rights must ordinarily be properly trained, be under
professional discipline (including an obligation to insure against liability for
negligence) and be subject to an overriding duty to the court. These requirements
are necessary for the protection of all parties to litigation and are essential to the
proper administration of justice.95
Finally, representation by lay advocates in specific types of proceedings may be
authorized by legislation. For example, a Scottish statute allows lay advocacy in cases involving
repossession of homes in Scotland.96
B.

“Limited License Legal Technicians”

In July 2012, the Supreme Court of Washington adopted a “Limited Practice Rule for
Limited License Legal Technicians.”97 The Rule establishes a regime under which legal
technicians will be licensed to provide services in specific practice areas, to be defined by further
regulation. If a client‟s legal problem does not fall within an authorized practice area, the legal
technician must decline the engagement and advise the client to seek the assistance of a lawyer.
The Rule does not allow legal technicians to represent clients in court proceedings or out-ofcourt negotiations.
In authorized practice areas, legal technicians will be allowed to undertake the following
tasks:
obtain relevant information and explain its relevance to the client;
inform the client of applicable procedures, including deadlines, documents
that must be filed, and the anticipated course of legal proceedings;
inform the client of applicable procedures for proper service of process
and the filing of legal documents;
provide the client with certain approved materials that contain relevant
information about legal requirements, case law relevant to the client‟s
claim, and venue and jurisdictional requirements;

94

Practice Guidance at 4.
Practice Guidance, at 3; see also Portelli v. Goh [2002] NSWSC 997.
96
See “Home Owner & Debtor Protection Act of 2010 – Guidance on Lay Representation,”
available at http://www.scotland.gov.uk/Publications/2010/08/03135201/0.
97
Wash. Sup. Ct. Admission to Practice Rule (“Wash. APR”) 28, available at
http://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf. See generally B.
Holland, “The Washington State Limited License Legal Technician Practice Rule: A National First in
Access to Justice,” 82 Miss. L.J. 75 (2013), available at http://mississippilawjournal.org/2013/02/thewashington-state-limited-license-legal-technician-practice-rule-a-national-first-in-access-to-justice/.
95
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review documents or exhibits that the client has received from the
opposing side, and explain them to the client;
select and complete forms that have been approved by certain specified
authorities, and advise the client of their significance;
perform legal research and draft “legal letters” and other documents
(beyond the forms noted immediately above), if the work is reviewed and
approved by a Washington lawyer;
advise the client as to other documents that may be necessary to the case
(such as exhibits, witness declarations, or party declarations) and explain
how they may affect the case;
assist the client in obtaining necessary documents such as birth, marriage,
or death certificates.98
The Rule holds legal technicians to the standard of care of a Washington lawyer, and
extends to legal technicians the attorney-client privilege and the fiduciary duties of a lawyer.
The Rule also specifies essential terms of the legal technician‟s contract with a client. Before
any services are performed for a fee, both parties must sign a written contract that includes these
provisions:
an explanation of the services to be performed, including a conspicuous
statement that the legal technician may not represent the client in court,
“formal administrative adjudicative proceedings,”99 or any other formal
dispute resolution process, and may not negotiate the client's legal rights
or responsibilities;
an identification of all fees and costs to be charged to the client;
a conspicuous statement on the first page that the legal technician is not a
lawyer and may only perform limited legal services;
a statement that upon the client's request the legal technician will deliver
to the client any documents submitted by the client to the legal technician;
a statement describing the legal technician‟s duty to protect the
confidentiality of information provided by the client and the legal
technician‟s work product;

98

Wash. APR 28(F).
The Rule incorporates certain exceptions provided by Washington‟s definition of the “practice of
law.” One of those exceptions allows acting as a “lay representative authorized by administrative
agencies or tribunals.” See Wash. Sup. Ct. Gen. Rule 24(b)(3), available at
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr24.
99
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a conspicuous statement that the client has the right to rescind the contract
at any time and receive a full refund of unearned fees; and
any other conditions required by rules or regulations to be issued later.100
The Rule imposes certain additional requirements, including:
completion of an ABA-approved paralegal training program;
two or three years‟ work experience as a paralegal under the supervision
of a lawyer;
admission requirements, including an examination and proof of good
moral character;
maintenance of a principal place of business with a physical street address;
and
ongoing requirements for maintenance of legal technician status, including
continuing education requirements, payment of an annual fee, and annual
“proof of fiscal responsibility.”
The Rule establishes a Limited License Legal Technicians Board, which is tasked with
developing more detailed regulations and administering the program on a day-to-day basis. The
Board‟s responsibilities include recommending to the Washington Supreme Court specific areas
in which legal technicians will be authorized to practice; specifying more detailed licensing
requirements; developing rules of professional conduct and procedures for disciplinary actions;
processing applications; and administering required examinations.101 In light of the multiplicity
of open issues that the Board must address, the program is not expected to begin operation until
2014.102
C.

“Independent Paralegals”

Another expansion of nonlawyer roles has taken place under the rubric of “independent
paralegals.” This type of practitioner has some legal training and provides service for a fee
directly to clients without attorney supervision, rather than to clients of a lawyer who employs or
retains the paralegal and remains responsible for his or her work.103

100

Wash. APR 28(G)(3).
Wash. APR 28(C).
102
Washington State Bar Ass‟n, Limited License Legal Technician Board (Feb. 2013)
http://www.wsba.org/Legal-Community/Committees-Boards-and-OtherGroups/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Meeting%20
Materials/20130221%20Meeting%20Materials.ashx.
103
Confusingly, the term “independent paralegal” also may be used to refer to nonlawyers who
provide services for a fee in certain administrative proceedings (described in Section IV.B above).
101
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In addition to the term “independent paralegal,” various other titles may be used to
describe providers of such services. For example, California and Arizona have authorized
nonlawyers to provide certain types of services as “legal document preparers” and “legal
document assistants,” respectively. The scope of services is essentially the same for both:
assisting clients with the preparation of legal documents without attorney supervision. Under
Arizona‟s rules, “legal document preparers” must meet initial and continuing educational
requirements, pass an examination, and abide by a code of conduct; the rules explicitly prohibit
the provision of legal advice, opinions, or recommendations.104 Similarly, California prohibits
“legal document assistants” from providing legal advice or explanation.105 (Whether such
prohibitions are violated by internet and in-person businesses that sell document assembly and
related services is the subject of ongoing debate and, in some instances, legal action.106)
Similar developments have taken place outside the United States. In 2007, for example,
Ontario‟s regulatory body for the legal profession, the Law Society of Upper Canada, allowed
“licensed paralegals” to begin providing fee-based legal services to clients in minor civil and
criminal matters. The regulatory framework established there resembles in some respects
Washington State‟s more recent legal technicians rule, discussed above. Ontario, however, has
gone further: licensed paralegals may provide certain types of litigation advice, prepare court
filings, and negotiate for clients with respect to small claims court cases, traffic offenses,
landlord-tenant disputes, administrative matters, and minor criminal offenses. In a five-year
review of Ontario‟s program, the Law Society reported that “regulation of paralegals has been
successful.” The Law Society concluded that “[c]onsumer protection has been balanced with
maintaining access to justice and the public has thereby been protected.”107
VI.

Overview of New York’s Prohibition of the Unauthorized Practice of Law

In New York and many other jurisdictions, nonlawyers are prohibited from engaging in
the practice of law or from holding themselves out as able to practice law.108 The prohibition has
salutary goals that include preventing fraudulent impersonations and incompetent services by
nonlawyers who lack the necessary qualifications and skill. The prohibition is relevant to a
consideration of new models for nonlawyer services.
We briefly review New York‟s law here. The extent to which changes in the law may be
needed depends on the particular proposal in question. The Committee invites discussion of the
models as general concepts and looks forward to building a consensus for particularized versions
of those models. As that occurs, the Committee will be able to address whether changes in the
law are necessary to accommodate the specific proposals under consideration.

104

Ariz. Sup. Ct. Rule 31; Ariz. Code of Judicial Administration § 7-208, available at
http://www.azcourts.gov/cld/LegalDocumentPreparers.aspx.
105
Cal. Bus. & Prof. Code § 6400.
106
See, e.g., ABA Nonlawyer Study at 36-39, 46-48, 59-60.
107
The Law Society of Upper Canada, Report to the Attorney General of Ontario (June 2012), at 3,
available at http://www.lsuc.on.ca/WorkArea/DownloadAsset.aspx?id=2147488010.
108
For a history and survey of state laws prohibiting the unauthorized practice of law, see ABA
Nonlawyer Study at 1, 13-32, 60-72; see also Cantrell, supra note 21, at 892-94 (questioning whether
UPL prohibitions are effective tools for protecting consumers).
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New York‟s Judiciary Law broadly prohibits nonlawyers from engaging in the practice of
law. Although “the “practice of law” is a malleable term, the statute generally bars unlicensed
individuals from providing legal advice, holding oneself out as a lawyer, and preparing certain
legal documents. Judiciary Law § 478 declares:
It shall be unlawful for any natural person to practice or appear as an attorney-atlaw or as an attorney and counselor-at-law for a person other than himself in a
court of record in this state, or to furnish attorneys or counsel or an attorney and
counsel to render legal services, or to hold himself out to the public as being
entitled to practice law as aforesaid, or in any other manner, or to assume to be an
attorney or counselor-at-law, or to assume, use, or advertise the title of lawyer, or
attorney and counselor-at-law, or attorney-at-law or counselor-at-law, or attorney,
or counselor, or attorney and counselor, or equivalent terms in any language, in
such manner as to convey the impression that he is a legal practitioner of law or in
any manner to advertise that he either alone or together with any other persons or
person has, owns, conducts or maintains a law office or law and collection office,
or office of any kind for the practice of law, without having first been duly and
regularly licensed and admitted to practice law in the courts of record of this state,
and without having taken the constitutional oath.
Because § 478 refers to proceedings in a “court of record,” it does not prohibit various
nonlawyer services described above in connection with administrative proceedings.109
In addition, Judiciary Law § 484 designates specific activities that constitute the
unauthorized practice of law:
No natural person shall ask or receive, directly or indirectly, compensation for
appearing for a person other than himself as attorney in any court or before any
magistrate, or for preparing deeds, mortgages, assignments, discharges, leases or
any other instruments affecting real estate, wills, codicils, or any other instrument
affecting the disposition of property after death, or decedents‟ estates, or
pleadings of any kind in any action brought before any court of record in this
state, or make it a business to practice for another as an attorney in any court or
before any magistrate unless he has been regularly admitted.
Similarly, courts have defined the unauthorized practice of law as including “rendering
legal advice,” “appearing in court and holding oneself out to be a lawyer,” and preparing legal
documents for a lay person.110 In addition, Rule 5.5(b) of the New York Rules of Professional
109

See, e.g., Matter of Bd. of Educ. of Union-Endicott Cent. School Dist. v. New York State Pub.
Employment Relations Bd., 233 A.D.2d 602, 649 N.Y.S.2d 523 (3d Dep‟t 1996). The statute also
provides exceptions for law students, law graduates who have not yet been admitted to the bar, and
“officers of societies for the prevention of cruelty to animals,” under specified conditions.
110
El Gemayel v. Seaman, 72 N.Y.2d 701, 706 (1988) (citing Spivak v. Sachs, 16 N.Y.2d 163, 168
(1965)); In re Roel, 3 N.Y.2d 224, 230 (1957). As of November 1, 2013, violation of Judiciary Law §
478 or § 484 will constitute a class E felony if a nonlawyer “(1) falsely holds himself or herself out as a
person licensed to practice law in this state, a person otherwise permitted to practice law in this state, or a
person who can provide services that only attorneys are authorized to provide; and (2) causes another
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Conduct prohibits a lawyer from aiding a nonlawyer in the practice of law. Comment 2 notes
that “[t]he definition of the „practice of law‟ is established by law and varies from one
jurisdiction to another.” It also notes that the Rule “does not prohibit a lawyer from employing
the services of paraprofessionals and delegating functions to them, so long as the lawyer
supervises the delegated work and retains responsibility for their work.”
VII.

The Committee’s Recommendations
A.

Recognize a Role for “Courtroom Aides” in Judicial and Administrative
Hearings

As already discussed, nonlawyers are authorized to assist individuals in various federal
and state administrative settings and certain court proceedings. (See Section IV above.)
Similarly, courts in England and Wales allow “quiet” assistance by a McKenzie Friend, and
sometimes allow the Friend to present evidence and argument as a lay advocate. (See Section
V.A above.) In some circumstances, the nonlawyer is allowed to charge a fee.
The Committee endorses this concept, referred to here as the “courtroom aide” model,
and recommends its application in appropriate forms to a broader range of forums. Assistance
by a courtroom aide can be expected to facilitate proceedings in ways that benefit the litigant, the
tribunal, and the justice system as a whole.111 For individuals with educational, language, or
cognitive limitations, the courtroom aide can be especially helpful, not only as a source of
information and emotional and administrative support, but also as an advocate.112
In appropriate categories of cases, unpaid friends or relatives should be allowed to
provide such assistance without elaborate regulation, but subject to approval and oversight by the
presiding judge or administrator.
In addition, consideration should be given to whether, in a more limited range of cases, it
may be appropriate for a nonlawyer to be compensated for work done in the role of a courtroom
aide, recognizing that nonlawyers who are paid for their services should be subject to formal
regulation regarding matters such as qualifications, mandatory disclosures, fee arrangements, and
standards of conduct, in addition to on-the-scene supervision by the adjudicator.
We do not suggest an unthinking adoption of the courtroom aide model. It is particularly
important to identify those judicial or administrative proceedings in which a role for a courtroom
person to suffer monetary loss or damages exceeding one thousand dollars or other material damage
resulting from impairment of a legal right to which he or she is entitled.” N.Y. Judiciary Law § 485-a.
111
See, e.g., David Rubel, Stem the Tide: A New Certification Program for Government Benefits
Advocates as a Response to the Growing Crisis in Poor Communities (Nov. 2007) (suggesting that
certification of “government benefits advocates” would reduce the burden on the legal services bar by
drawing more people into roles as advocates in social services agencies), available at
http://www.davidrubelconsultant.com/publications/1997%20govt%20advocates%20certification%20conc
ept%20paper.pdf.
112
The Committee does not suggest that a courtroom aide‟s assistance would be equivalent to that of
lawyers, interpreters, or other professional participants in the proceedings, or that such assistance would
relieve the court or agency of any of its responsibilities to the parties before it.
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aide would provide the greatest benefits, and to provide standards under which the tribunal may
decide that nonlawyer assistance is inappropriate.
Finally, our current proposal should not be viewed as attempting to modify any tribunal‟s
existing regime for nonlawyer advocacy.
B.

Recognize a Role for “Legal Technicians” Outside Judicial and
Administrative Hearings

The Committee also recommends that New York adopt some form of Washington State‟s
legal technician model for nonlawyer assistance, performed for compensation, outside of judicial
and administrative hearings. (See Section V.B above.)
In making this recommendation, the Committee recognizes, as did Washington‟s
Supreme Court, that properly trained nonlawyers are potentially capable of performing a range of
law-related tasks responsive to the unmet needs of low-income people.
The Committee recognizes the need for regulation and oversight to ensure the quality of
services provided by nonlawyers. In particular, the Committee endorses Washington State‟s set
of mandatory disclosures to be embodied in a written contract between the legal technician and
the client. The Committee is also mindful that excessive regulation may impose costs, burdens,
and delays that will undercut the impact that such services may have in closing the justice gap.
Achieving the proper balance between these two considerations is essential.
C.

Consider Additional Roles for Nonlawyers

The Committee believes that the sheer size of the justice gap requires consideration of
additional roles for nonlawyers. At best, the Committee‟s current proposals will narrow the gap
incrementally; they cannot eliminate it completely. We therefore believe that it is important to
consider additional steps, including limited authorizations of nonlawyers to render certain types
of legal advice, conduct financial negotiations, and advocate in court beyond the parameters of
the Committee‟s current proposals. Such steps would require careful analysis of the need for
additional services and the concomitant need for additional safeguards and oversight. Without
further study, the Committee cannot endorse such proposals at this time. Nevertheless, the
Committee believes that further study by this Committee and by other committees of the New
York City Bar is warranted.
D.

Address Concerns

The Committee recognizes that concerns will be raised in response to its proposals. For
example: Will nonlawyers be competent to perform the additional services? What kinds of
regulatory regimes will be effective and practical? Will there be a market demand for the
proposed services? And will expanding the role of nonlawyers promote a “two-tier” justice
system? We offer some brief responses here. At the same time, we look forward to addressing
the full range of concerns in greater detail as public debate continues.
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Will nonlawyers be competent to handle the proposed services? The Committee
acknowledges the need for detailed specifications of the additional tasks that nonlawyers may
perform in particular settings, and the types of training and oversight necessary to ensure that
those tasks are performed competently. At the same time, the Committee is reassured by the
record of success achieved by many nonlawyers in guiding claimants through proceedings before
federal and state agencies. In many respects, the tasks they fulfill are more complex and
demanding than the tasks proposed in this report for courtroom aides in judicial or administrative
proceedings, or for legal technicians outside such proceedings.
What kinds of regulatory regimes should be established? As discussed above, a number
of federal and state agencies have already established formal regimes for the training, licensing,
and supervision of nonlawyer advocates. The Committee does not propose altering any agency‟s
existing rules and practices. A basic premise of the Committee‟s approach is that each tribunal
should retain discretion to tailor its regulations in accordance with the special features of its
caseload and jurisdiction. At the same time, the regimes already in place can inform the
development of models for other judicial and administrative settings. Likewise, Washington
State‟s legal technician regime can guide the development of models for nonlawyer services
outside judicial and administrative hearings.113
The Committee does not recommend wholesale adoption of these or any other models.
The appropriate type of regulation depends on the particular setting and the specified scope of
the nonlawyer‟s activity. For example, where a courtroom aide is authorized to speak only when
called upon by the court, the court retains direct control of the proceedings, reducing the need for
independent oversight – although in some circumstances further regulation and even licensing
will be appropriate, particularly if a nonlawyer advocate provides services for a fee. Similarly,
the appropriate types of oversight in non-adjudicative contexts will depend on the breadth and
complexity of the tasks to be performed. In any context, however, a balance must be struck
between ensuring the quality of services and facilitating entry into the field.114
Will the new models be economically viable? The Washington Supreme Court
specifically addressed this issue, observing that “[n]o one has a crystal ball,” and “[t]here is
simply no way to know the answer to this question without trying it.” Some have questioned the
existence of a significant consumer demand for nonlawyer services, arguing that if the demand
existed, it would have been satisfied by now by the many recent law graduates who are currently
unemployed. But an unmet demand for such services clearly does exist. It is often fulfilled –
inadequately – by notarios and others who operate in the shadows of our legal system, without
training or competency requirements. The legal technician model offers an opportunity to bring
that activity out of the shadows and expose it to regulation. In any event, economic arguments
against expanding nonlawyer services are hardly persuasive enough to preclude even modest
experimentation. The limited proposals presented here deserve real-world tests.
113

Various other models have been suggested as well. For example, Prof. Rigertas has suggested a
licensing scheme for “housing advocates,” who would provide legal advice in connection with real estate
closings, landlord-tenant disputes, and foreclosures. Advocates would be required to complete courses in
substantive law and professional responsibility, receive clinical training, and pass a qualifying
examination. See Rigertas, supra note 31, at 98.
114
For a detailed discussion of analytical criteria relevant to determining the appropriate forms of
regulation for different types of nonlawyer activities, see ABA Nonlawyer Study at 136-50.
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Will the new roles promote a “two-tier” justice system? The Committee submits that we
already confront a stark “two-tier” system, in which represented parties often face pro se
litigants, with typically lopsided results. Expanding the scope of nonlawyer assistance will
reduce rather than promote the extreme inequalities of the present system. The Committee
strongly supports efforts to increase access to traditional legal counsel through pro bono work,
legal aid services, and other programs. At the same time, such efforts alone cannot close the
justice gap. Much more is needed.
VIII. Conclusion
The Committee has presented two proposals: (1) permit “courtroom aides” to participate
in judicial and administrative hearings beyond those in which they are authorized to participate
now; and (2) permit “legal technicians” to provide specified forms of assistance outside judicial
and administrative hearings. The Committee believes that, with appropriate safeguards, adoption
of these proposals will help to narrow the justice gap. The Committee also supports studying
additional roles for nonlawyers. Every year millions of low-income New Yorkers face
potentially life-changing events in our civil justice system without access to professional
assistance. The New York bar can and should work creatively to address this crisis. The
Committee joins the growing call for action and looks forward to participating in the search for
solutions.
June, 2013
David Lewis
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Date: June 17, 2020

Chief Judge DiFiore Names Commission to Develop
Comprehensive Vision for the Court System of the Future
NEW YORK−Chief Judge Janet DiFiore today announced the appointment of a new

commission charged with examining the enhanced use of technology and online
platforms, among other innovations, and making recommendations to improve the
delivery and quality of justice services, facilitate access to justice and better equip the
New York State court system to keep pace with society’s rapidly evolving changes.

Comprising a distinguished group of judges, lawyers, academics and technology
experts, the Commission to Reimagine the Future of New York’s Courts will explore
regulatory, structural, technological and other innovations, providing short-term
recommendations as the courts resume in-person operations while developing a
blueprint for the court system of tomorrow.

To this end, the Commission will obtain widespread input through public comment,
targeted outreach and the views of experts, proposing practical reforms that may be
implemented by the Court System or Legislature. Judge DiFiore has called upon Henry
Greenberg, a partner at Greenberg Traurig LLP and immediate past president of the
New York State Bar Association, to spearhead this effort. Mr. Greenberg will serve as
Chair of the Commission.
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“While a tragedy, the COVID-19 crisis has been an impetus for innovation, leading us to
examine what we have learned from the pandemic and how to best move forward. The
pandemic’s dramatic impact on court operations has paved the way for the embrace of
new technologies and approaches, with a focus on fairness, efficiency and efficacy. I
am eager to work with Hank Greenberg and the Commission members as we seek to
remove barriers to justice and prepare the Court System to effectively meet the justice
needs of New Yorkers in the years ahead,” said Chief Judge DiFiore.
“I thank Chief Judge DiFiore for the honor of chairing the Commission and working with
such an extraordinary group of judges and lawyers. The COVID-19 pandemic offers a
unique opportunity to reimagine how courts deliver services and consider innovative
proposals for the justice system of the future. The Commission, therefore, will explore
the enhanced use of technology and online platforms, and regulatory and structural
innovations, to more effectively and efficiently adjudicate cases and improve the
accessibility, affordability and quality of legal services for all New Yorkers,” said Henry
Greenberg.

A roster of the Commission members follows.

Chair
Henry M. Greenberg

Members
Hon. Ariel E. Belen, Retired Associate Justice of the Appellate Division, Second
Department, and Administrative Judge of the Supreme Court, Kings County
Mark A. Berman, partner, Ganfer Shore Leeds & Zauderer, LLP
T. Andrew Brown, managing partner, Brown Hutchinson LLP; Vice Chancellor, New
York State Board of Regents; president-elect, New York State Bar Association
Hon. Anthony Cannataro, Administrative Judge, Civil Court of the City of New York
Mylan L. Denerstein, partner, Gibson Dunn LLP
Hon. Craig J. Doran, Administrative Judge for the Seventh Judicial District
Richard A. Edlin, Vice-Chairman, Greenberg Traurig, LLP
Robert J. Giuffra, Jr., partner, Sullivan & Cromwell LLP
Dennis E. Glazer, retired partner, Davis Polk & Wardwell
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Hon. Timothy C. Idoni, County Clerk of Westchester
Hon. Edwina G. Mendelson, Deputy Chief Administrative Judge for Justice Initiatives
Seymour James, partner, Barket Epstein Kearon Aldea & LoTurco
Brad S. Karp, chairman, Paul, Weiss
Roger Juan Maldonado, partner, Smith, Gambrell & Russell, LLP; immediate past
President of the New York City Bar Association
Jack Newton, chief executive officer & co-founder, Clio
Sharon M. Porcellio, member, Bond Schoeneck & King; co-chair, Advisory Group to the
New York State Federal Judicial Council
Paul C. Saunders, chair, New York State Judicial Institute on Professionalism in the
Law
Arthur J. Semetis, president, Arthur J. Semetis, P.C.
Paul Shechtman, partner, Bracewell
Michael A. Simons, Dean, St. John’s Law School
Madeline Singas, Nassau County District Attorney
Hon. Leslie E. Stein, Associate Judge, New York Court of Appeals
Ari Ezra Waldman, Professor of Law and Computer Science, Northeastern University
School of Law and Khoury College of Computer Sciences (as of 7/1/20)
# # #
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Summary of Recommendations
The charge given to the Working Group on Regulatory Innovation was to “explore
regulatory and structural innovations to more effectively adjudicate cases and improve the
accessibility, affordability and quality of services for all New Yorkers.” After study and interviews
with many experts in the area of regulatory innovation, the Working Group makes the following
recommendations that it believes have the potential to increase access to justice and improve the
delivery of legal services in New York State:
1. The provision of certain “legal” services and advocacy by trained and certified
social workers should be permitted;
2. The Court Navigators program should be expanded both in scope and substance;1
and
3. Alternate Business Structures (“ABS”) for law firms should not be permitted in
New York at the present time, but current experiments under way in Arizona, Utah,
and California should be followed carefully and, if they are successful, the creation
of an ABS model or models in New York State with the use of a “sandbox” should
be reconsidered.
We explain each of these recommendations further below.
Background
In its groundbreaking 2016 report, Report on the Future of Legal Services in the United
States, the American Bar Association’s (“ABA”) Commission on the Future of Legal Services in

1
We also considered, but ultimately decided not to pursue for a variety of reasons, trying to resurrect and
reimagine the Court Advocates proposal. Our recommendation with respect to social workers, if accepted, may
serve as a potential forerunner of other possibilities for using non-lawyers to close the access-to-justice and deliveryof-legal-services gaps.
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the United States found that “despite sustained efforts to expand the public’s access to legal
services, significant unmet needs persist,” that “funding of legal aid providers remains insufficient
and will continue to be inadequate in the future,” and that “pro bono alone cannot provide the poor
with adequate legal services to address their unmet legal needs.”
There are at least two aspects of the problem that the ABA identified: inadequate legal
services and inadequate access to justice. In a 2014 report, the ABA found that only sixteen
percent of individuals who have a legal need even considered consulting a lawyer and in New
York State, then Chief Judge Jonathan Lippman was told in 2010 that “each year, more than 2.3
million New Yorkers try to navigate the State’s complex civil justice system without a lawyer . .
. 99 percent of tenants are unrepresented in eviction cases in New York City . . . 99 percent of
borrowers are unrepresented in hundreds of thousands of consumer credit cases . . . 97 percent of
parents are unrepresented in child support matters in New York City and 95 percent are
unrepresented in the rest of the State . . . ”.2
The ABA Commission’s primary suggested solution was innovation: “Courts should
consider regulatory innovations in the area of legal services delivery” and “the legal profession
should partner with other disciplines and the public for insights about innovating the delivery of
legal services.” Unfortunately, that is easy to state but hard to implement.
For decades, legal scholars such as Professors Deborah Rhode, William Henderson and
Gillian Hadfield have argued that the legal profession has failed “to put aside self-interest and live
up to its obligation to promote access to the justice system and the interests of consumers of legal

2

2010 Report to the Chief Judge of the State of New York, Permanent Commission on Access to Justice,
November 2010, p. 1.
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services, particularly personal (as opposed to business) legal services.”3 In its Resolution 115,
passed on February 17, 2020, the ABA’s House of Delegates “encourages U.S. jurisdictions to
consider regulatory innovations that have the potential to improve the accessibility, affordability,
and quality of civil legal services . . .”.4
The situation in New York is serious. In its Annual Report for 2019, the New York State
Permanent Commission on Access to Justice concluded that notwithstanding a number of
significant reforms, including phased-in state funding for civil legal services of $100 million
annually and Legal Hand’s five neighborhood storefront centers that serve about 25,000
individuals annually by having trained community non-lawyer volunteers provide free legal
information, assistance and referrals, “the gap between the number of people who need legal
services and the resources available to meet that need (the justice gap) remains significant.”5 The
purpose of our Working Group was to explore ways to bridge that gap through innovation.

Methodology
In addition to reviewing a selection from the literature available on this general subject,
members of the Working Group interviewed a number of experts, who we would like to thank
for their very helpful contributions to our work:

3

G. Hadfield, Legal Barriers to Innovation: The Growing Economic Cost of Professional Control over
Corporate Legal Markets, 60 Stan. L. Rev. 101 (2008); see also D. Rhode, Policing the Professional Monopoly: A
Constitutional and Empirical Analysis of Unauthorized Practice Prohibitions, 34 Stan. L. Rev. 1 (1981); W.
Henderson, Legal Market Landscape Report, Commissioned by the State Bar of California, July 2018.
4

There was an important caveat to that Resolution, however: “[N]othing in this Resolution should be
construed as recommending any changes to any of the ABA Model Rules of Professional Conduct, including Rule
5.4, as they relate to nonlawyer ownership of law firms, the unauthorized practice of law, or any other subject.”
5

2019 Report to the Chief Judge of the State of New York, Permanent Commission on Access to Justice
November 2019, p. 2.
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Hon. Scott Bales, former Chief Justice of the Arizona Supreme Court;



Professor Rebecca Sandefur, a sociologist who founded the American Bar Foundation’s
access to justice research initiative and who is a Professor in the School of Social and
Family Dynamics at Arizona State University;6



Professor Alan Morrison, Associate Dean for Public Interest and Public Service Law,
founder of the Public Citizen Litigation Group and an expert on unauthorized practice of
law;7



David Udell and Chris Albin-Lackey from the National Center for Access to Justice at
Fordham Law School;8



Professor John Sexton, former President of New York University and former Dean, New
York University School of Law;9



Zach DeMeola, Director of Legal Education and the Legal Profession, Institute for the
Advancement of the American Legal System (“IAALS”) and Director of the IAALS
Virtual Convening on Regulatory Innovation;



Brittany Kaufmann, Director of the IAALS Unmet Legal Needs (“Justice Needs”) Survey;

6
See, e.g., R. Sandefur et al, Roles Beyond Lawyers: Summary, Recommendations and Research Report of an
Evaluation of the New York City Court Navigators Program and its Three Pilot Projects, American Bar
Foundation/National Center for State Courts, December 2016, reprinted in 122 Dickinson L. Rev. 825 (2018).
7

See, e.g., A. Morrison, Defining the Unauthorized Practice of Law: Some New Ways of Looking at an Old
Question, 4 Nova L.J. 363 (1980).
8

See, e.g., R. Zorza & D. Udell, New Roles for Non-Lawyers to Increase Access to Justice, 41 Fordham Urban
Law Journal 1259 (2016).
9

See, e.g., J. Sexton, “Out of the Box” Thinking about the Training of Lawyers in the Next Millennium,
Address delivered at the Churchill Auditorium, Queen Elizabeth II Conference Center, London, July 18, 2000.
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Rochelle Klempner, Counsel, NYS Judicial Institute on Professionalism in the Law and
Counsel, NYS Permanent Commission on Access to Justice and an expert on unbundled
legal services;



David Byers, Administrative Director, Arizona Court System and Member of the 2019
Arizona Task Force on the Delivery of Legal Services, who is now leading the effort to
implement the Arizona Alternate Business Structure and Legal Paraprofessionals program;



Judge Constandinos “Deno” Himonas of the Utah Supreme Court, who led the efforts in
Utah to create the Licensed Paralegal Professionals program;



Andrew Arruda, Member and Co-Chair, State Bar of California Access Through
Innovation of Legal Services Task Force;



Debra McPhee, PhD, Dean, Fordham University Graduate School of Social Service;



Nancy Wackstein MSW, Director of Community Engagement and Partnerships, Fordham
University School of Social Work;



Judge Anthony Cannataro, Administrative Judge, Civil Court of the City of New York,
Justice of the New York Supreme Court and a member of this Commission;



Jennifer Vallone, Associate Executive Director, Adults, Arts and Advocacy, University
Settlement; and



Melissa Aase, Executive Director, University Settlement.
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RECOMMENDATION ONE
Trained and Certified Social Workers Should be Permitted to Provide Limited Legal Services
and Advocacy.
The provision of certain legal services and advocacy by non-lawyers10 is an idea whose
time has come. For many years, law students working in clinics and elsewhere have been permitted
to give legal advice and to make arguments in court under the supervision of law professors or
other lawyers. In fact, there is a fairly long history of non-lawyers providing legal services in the
United States.11 For example:


New York’s Housing Court Answers staffs desks within Housing Court with nonlawyers who provide information about the Court’s proceedings;



Under the Resolution Assistance Program (“RAP”), discussed further below, law
students and undergraduates assisted tenants in non-payment proceedings;

10

The use of the phrase “non-lawyer” to describe anyone who has not been admitted to a bar has come under
significant criticism. Professor Alan Morrison has noted that with respect to no other profession is such a
description used. A. Morrison, Defining the Unauthorized Practice of Law: Some New Ways of Looking at an Old
Question, 4. Nova L. J. 363 (1980). For example, we do not refer to nurses as “non-doctors” or electricians as “nonplumbers.” Ralph Baxter has written that the use of the phrase “impedes the ability of our profession to make the
changes we need to make” and he proposes that the better phrase would be “legal service professionals.” R. Baxter,
Stop Calling Legal Service Professionals “Non-Lawyers”, Legal Executive Institute May 19, 2015.
https://www.legalexecutiveinstitute.com/stop-calling-legal-service-professionals-non-lawyers/ Out of custom we
will continue to use the phrase “non-lawyers” in this Report with a full understanding of the difficulties that the
phrase creates.
11

As early as 1786, Benjamin J. Austin, a Massachusetts citizen who disguised himself as “Honestus,”
attacked the legal profession as an “elite legal order” and recommended replacing it with a system that permitted lay
advocates. Recalling that the Massachusetts Constitution recognized the right of self-representation in court, Austin
went further and proposed that “every man has the privilege of being represented by his own counsel.” The
“counsel” did not have to be a skilled orator, own legal treatises or possess certain educational qualifications. It was
sufficient that the “counsel” would swear that he would not be “biassed [sic] to mislead the Court or Jury.”See K.
Jeon, “This ‘order’ must be ANNIHILATED”: How Benjamin Austin’s Call to Abolish Lawyers Shaped Early
Understandings of Access to Justice, 1786-1819, Senior Thesis, Yale History Department, August 6, 2020. Of
relevance here, Ms. Jeon was a participant in the Court Navigator program in the New York State Office for Justice
Initiatives program in the summer of 2018 and was supervised by our colleague, Judge Edwina G. Mendelson.
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Non-lawyers can become Guardians Ad Litem for mentally or physically impaired
litigants facing eviction;



Debtors in New York have received free legal information and limited legal
assistance from law students through the Civil Legal Advice and Resource Office
(“CLARO”);



Non-lawyers have served as special advocates in Family Court for abused,
neglected or at-risk children through the Court Appointed Special Advocates
program (“CASA”);



In certain tribal courts, non-lawyer lay counselors may represent clients in both
civil and criminal proceedings;12



The U.S. Social Security Administration allows non-lawyers to represent claimants
seeking disability insurance benefits;



In immigration cases, non-lawyers who are “accredited representatives” of a
“recognized” nonprofit organization may participate in Immigration Court
proceedings to the same extent as lawyers;



New York State’s Unemployment Appeals Board allows non-lawyers to serve as
“registered representatives” of claimants seeking unemployment benefits; and



New York State’s Workers’ Compensation Board authorizes non-lawyers to
practice before the Board, subject to a licensing requirement.13

12

See, e.g., Law and Order Code of the Ute Indian Tribe of the Uintah and Ouray Reservation,
http://www.narf.org/nill/Codes/uteuocode/utebodytt1.htm.
13

See generally, NY City Bar, Narrowing the “Justice Gap: Roles for Nonlawyer Practitioners, June 2013, pp.

12-20.
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In addition, Washington State, Utah, Arizona and Minnesota have created Limited License
Legal Technicians (“LLLTs”), Legal Paraprofessionals (“LPs”) and Licensed Paralegal
Professionals (“LPPs”) positions that, when fully implemented, will permit trained and certified
non-lawyers to offer legal services and to make appearances in certain courts.14 While the details
are still being worked out for three of those programs (the Washington program is in the process
of closing), they will be implemented within the next two years. These programs are described
further in Appendix B. We understand that several other states are also considering similar
programs.
Arguments for such programs have been robust and are driven in part by uncertainty as to
what is or is not the unauthorized practice of law. State legislative or administrative definitions
leave much to be desired. The most that can be said of most definitions is that the practice of law
is what lawyers typically do and the unauthorized practice of law is what non-lawyers should not
do. Former ABA President Chesterfield Smith once said that “the practice of law is anything my
client will pay me to do.”15
In an address to the United Kingdom-United States Legal Exchange sponsored by the
American College of Trial Lawyers in September 2015, Justice (then Judge) Neil Gorsuch said “it
seems well past time to consider our sweeping UPL [“unauthorized practice of law”] prohibitions.
The fact is non-lawyers already perform—and have long performed—many kinds of work

14

For example, the Minnesota Supreme Court issued an order on September 29, 2020, approving a pilot
project that will allow LPs to provide legal service in landlord-tenant disputes and family law. The rule becomes
effective on March 1, 2021, and will continue until March 31, 2023. There was considerable adverse public
comment but the Court responded that “we conclude that the point of a pilot project is to test the assumptions that
underlie our decision . . .”. L. Moran, Minnesota will launch legal paraprofessional pilot project, ABA Journal, Oct.
1, 2020.
15

A. Morrison, supra note 7, p. 365.
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traditionally and simultaneously [performed] by lawyers.” He added that “exactly what constitutes
the practice of law . . . turns out to be a pretty vexing question.”16
The ABA’s 2016 Report on the Future of Legal Services in the United States recommended
that courts should examine the possibility of permitting “judicially authorized and regulated legal
service providers” who were not lawyers such as Courthouse Navigators in New York (who do
not actually provide legal services), LLLTs in Washington State and Document Preparers in
Arizona. Similarly, in 2014, Professors Rhode and Lucy Ricca argued that the practice of law
should be opened to qualified and licensed providers who were not lawyers. “[T]hat would surely
be preferable to the current system, where, in contexts such as domestic relations or family law,
the majority of cases involve at least one party who lacks representation by a trained
professional.”17 When Professor Rhode spoke to our full Commission, she told us that she believed
that there was no real likelihood of harm from the unauthorized practice of law and she said that
studies in the UK had confirmed that non-lawyers trained in specific legal areas often outperformed lawyers when giving legal advice.
On August 27, 2020, the Arizona Supreme Court issued an order that, among other things,
created the Licensed Paraprofessional (“LP”), a position that would be occupied by non-lawyers
who would be permitted to offer certain types of legal services, to make appearances in court and
to represent in court defendants who are charged with misdemeanors that do not carry the
possibility of incarceration.18 The LPs would be qualified by education, training and examination

16

His address was reprinted in Judicature, Vol. 100, No. 3, Autumn 2016, p. 47.

17

D. Rhode & L. Ricca, Protecting the Profession or the Public? Rethinking Unauthorized Practice
Enforcement, 82 Fordham L. Rev. 2587 (2014). Professor Rhode made a presentation to the full Commission on
September 24, 2020.
18

For many years, Arizona has certified non-lawyers to become Legal Document Preparers.
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to provide legal services within a limited scope of practice that is yet to be fully defined, but would
include legal services offered by social workers to their clients. Arizona is in the process of
developing ethical rules and regulation for the LPs. It is contemplated that the work of the LPs
will typically “involve routine, relatively straight-forward, high volume but low paying work that
lawyers rarely perform, if ever.”19
In 2015, a Task Force created by the Utah Supreme Court recommended the creation of
licensed paralegal professionals who would be officers of the court and would be permitted to
practice law. The program would be administered by the Utah State Bar. The Utah task force has
written that “subject to proper regulatory oversight, [LPPs] will bring innovation to the legal
services industry in ways that are not even imaginable today. Critically, we believe that allowing
for that innovation will be the solution to the access-to-justice problem that plagues our country.”
The Utah LPPs may practice law with respect to specific family law matters, forcible entry and
detainer, and debt collection matters in which the dollar amount at issue does not exceed the
statutory limit for small claims cases. They may represent natural persons, interview clients,
advocate for a client in a mediated negotiation, complete a settlement agreement and explain a
court order to a client. However, they may not appear in court and may not charge contingency
fees.20

19

Arizona Task Force Report, supra, p. 40.

20

Applicants must have either a law degree from an accredited law school, an associate’s degree in paralegal
studies, a bachelor’s degree in paralegal studies, or a bachelor’s degree in any subject plus a paralegal certificate or
15 hours of paralegal studies. In addition, they must have 1500 hours of substantive law-related experience, take
course in ethics and the substantive areas in which they will practice, must pass a professional ethics exam, pass a
LPP examination and have at least one relevant paralegal or legal assistant certification.
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In May 2020, the California State Bar Board of Trustees voted to keep alive the possibility
of access to justice reforms, despite substantial opposition, by creating a regulatory “sandbox” that
will test proposals to allow lawyers to partner with non-lawyers in offering legal services through
innovative structures, such as online legal platforms offering services to the public and allowing
big box retailers to offer flat fee legal services for consumers through a technology platform in
their stores.21
After having thoroughly studied these programs, our recommendation for bridging the
access-to-justice and delivery-of-legal-services gaps is more limited. We propose that the New
York legislature or, if possible, the Office of Court Administration (“OCA”), create a program in
which social workers would be trained and certified (or licensed) by the State to provide limited
legal services to their social work clients including, in limited circumstances, appearing in court
on their behalf. Some—perhaps all—of those services might not constitute the unauthorized
practice of law under current definitions, in which case no authorization would be required. Even
in that case, however, an acknowledgement of that fact from OCA might be in order.22 There has
long been a close relationship between social workers and lawyers in New York State and
elsewhere. Often their clients are the same and the problems those clients present often reflect a
variety of related legal and social issues. For example, Paula Galowitz, a Clinical Professor of Law
at NYU Law School, has written about an experience she had in a clinic when a client was referred
to the clinic because he had a housing problem. However, it turned out that the client’s issues were

21

Memorandum from J. Mendoza to California ATILS Task Force, Regulatory Sandbox Recommendation,
January 31, 2020.
22

The New York State Education Department (“NYSED”) currently oversees social work licensing. If
certification is required for social workers who would be authorized to render “true” legal advice, certification could
come either from the OCA, the NYSED or perhaps both.
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not limited to the housing problem. The client was about to lose his telephone service because of
unpaid bills and his food stamps because of his immigration status. The client also needed mental
health services. She wrote:
The clinic’s experience in that case forced me to rethink the role of lawyers and their need to
collaborate with mental health professionals in some cases. As a social worker and a lawyer, I
have given a great deal of thought to the relative similarities and differences between the two
professions and the ways in which they intersect.23
She urged recognition of “the value of and a need for collaboration for lawyers and social
workers, particularly in the legal services context.” Of course, in the case she described, the
students in the clinic were law students, not social workers, but the point remains the same.
Similarly, Thea Zajac, a social worker, has written that
as resources for underserved populations become scarcer and the populations’ needs become
greater, it is important that providers continually re-evaluate how they serve their neediest clients.
Legal services clients often have more than just legal issues. Clients seeking legal services often
have complex problems with health, housing, and social environments along with a multitude of
other challenges. Several organizations have found innovative solutions to provide more
comprehensive and holistic services to their clients by coordinating with other disciplines. One
such partnership that has become more common—and even necessary—is the collaboration of
social workers with legal services providers.24
A 1979 study of the relationship of lawyers and social workers in the UK and its
relationship to unmet legal needs concluded that “if social workers do not spot the potentially legal
problems in their clients’ histories, often those problems will remain unsolved. The client relies
on the social worker to use all means available to help; if law is not recognized as a legitimate tool
of the social worker it is the client who will suffer.”25 Our recommendation would, we hope, help

23
P. Galowitz, Collaboration Between Lawyers and Social Workers: Re-examining the Nature and Potential of
the Relationship, 67 Fordham L. Rev. 2123 (1999).
24

T. Zajac, Social Workers and Legal Services Integrating Disciplines: Lessons from the Field, Legal Aid
Association of California (2011).
25

A. Phillips, Social Work and the Delivery of Legal Services, 43 Modern L. Rev. 29, 32 (1979).
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to remedy such a situation. In 2005, the National Association of Social Workers (“NASW”)
created an institute, the Social Work Ethics and Law Institute, to “enhance social workers’
understanding and knowledge of legal and ethical issues affecting the social work profession.”
The Institute conducts educational activities and education programs related to legal, ethical and
professional issues to assist NASW members, the social work profession and the public to
understand the importance of ethical social work issues.
Fordham University’s School of Social Work, among others in New York State, teaches
“forensic social work” and in July 2017 held a Forensic Social Work Conference titled “Social
Justice in Tandem with Legal System.” Fordham’s Professor Tina Maschi told the conferees that
“there are many definitions of forensic social work, but it’s often described as social workers
working in legal settings or in justice centers, such as in the courts, in prisons, or in jails.”
From 2015-2018, the Fordham University School of Social Work offered an elective course
on “Social Work and the Law” taught by Denise Colon Greenaway, an attorney and social worker
with the NYS Unified Court System’s Office for Justice Initiatives (“OJI”), which is led by Deputy
Chief Administrative Judge and Commission member Edwina G. Mendelson.
Brigit Coleman, a lawyer and a social worker, has written that
in our complex world, legal problems are often intertwined with problems in other areas, including
social problems, medical problems, and economic problems. [For that reason], it is critical that
social workers have some familiarity with the law in order to understand and explain their clients’
legal rights. Since the two fields complement each other so well, both lawyers and social workers
are increasingly called upon to consult with each other and work in multidisciplinary teams to
provide better services to their clients.26
There are, to be sure, challenges that would have to be overcome if social workers were
empowered to give traditional legal advice to their clients. One of the most obvious challenges is

26

B. Coleman, Lawyers Who Are Also Social Workers: How to Effectively Combine Two Different
Disciplines to Better Serve Clients, 7 Wash. U. J. L. & Pol’y 131 (2001).
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the fact that the legal profession and the social work profession are governed by ethical rules that
are not entirely the same. For example, Rule 1.6 of the New York Rules of Professional Conduct
for lawyers severely limits the circumstances in which a lawyer may reveal or use confidential
information coming from the client. The Code of Ethics of the NASW is more liberal, permitting
or even requiring disclosure if there are “compelling professional reasons.”

27

If they are both

representing the same client there is very little guidance as to which set of rules must be followed.
The New York Rules do not address the lawyer’s obligations when dealing with professionals in
other disciplines, but the NASW Code of Ethics calls on social workers to “cooperate with
colleagues of other professions when such cooperation serves the well-being of clients” and
expressly encourages social workers to participate in interdisciplinary teams.28 One solution to
this challenge may be to provide clients with a disclosure, at the onset of services, that clearly
delineates what the client can expect from the social worker in terms of confidentiality and other
potentially competing principles, and how this may be different from working with a lawyer. The
up-front disclosure may also serve to engender trust and to promote public acceptance.
Assuming that the social workers would be rendering traditional legal services, another
challenge would be insurance coverage for malpractice. If social workers who are certified to
participate in this program are already employed by legal services agencies or legal aid agencies,
this may not be a problem but if not, that issue would have to be addressed unless, of course, what
the social workers were offering did not come within the definition of the practice of law, a subject
that we discuss further below.

27

Section 1.07.

28

Section 2.03.

16

1194

Social workers are the natural object of experimentation in the offering of legal services
because their training already requires skills in interviewing, empathetic listening, identification
of clients’ goals, evaluation, crisis intervention and referral.29 Brigid Coleman put it like this:
Attorneys and social workers each have a central commitment to serve their clients. They both act
as advocates for their clients, help their clients determine what their needs are, and then, help them
to meet those needs. Both fields use a problem-solving approach to address their clients’ needs
and resolve issues. The two professions also require extensive training and have licensing
requirements. The similarities are even more obvious when comparing a social worker with a
public interest or legal services attorney because both focus on enhancing the lives of poor people
through direct services to individuals as well as social reform of societal systems.30
Implementation of our proposal will require collaboration with schools of social work and
law schools to develop an academic curriculum—probably in a school of social work—that will
allow social workers to learn about the law and how to provide legal as well as social work
services. The breadth of that curriculum will depend on the type of “legal” services that the social
workers will be permitted to render. It will also require public acceptance. Arizona’s experience
with the latter will be instructive. When the Arizona Task Force’s work was relatively far along,
the Task Force commissioned a survey company to conduct a public opinion survey that later
confirmed public support for Arizona’s Legal Paraprofessional program. The same could be done
with respect to our recommendation. The sample might include social workers, lawyers and
potential clients of both.
Many of the “legal-type” services and advice that we believe could be rendered by social
workers may not constitute the practice of law. If we are correct in that opinion, no future
certification or authorization would be required. In the event that the legal services to be offered
by the social workers were deemed to constitute the practice of law, our proposal may require

29

B. Coleman, supra note 30, p. 139.

30

Id. pp. 137-138.
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authorizing legislation. It may also require formulating an oversight and ethical enforcement plan
that will be able to regulate the social worker/legal-service provider and decide the extent to which
the social worker/legal-service provider will be bound by New York’s Rules of Professional [legal]
Conduct or some variation of them. In such an event, the entity chosen to provide oversight and
ethical enforcement should be well-versed in the role of a social worker as well as that of a lawyer
and how they are distinguishable. Particular attention should be given to defining the social
worker’s role within a legal context. Social workers are trained to view people within a broad
context of interrelating systems (e.g. family, community, work, health system, justice system and
the like). Their approach to empowering clients to solve problems is governed by this broader
thinking. Therefore, it is imperative that social workers in this program be trained to understand
their expected role and scope of service delivery when rendering legal services to clients. We have
already conferred with one Dean and one Director of a New York school of social work, both of
whom were supportive of our proposal, and we expect to confer with others in the days ahead.
Our Working Group is unanimous in its support of allowing social workers who are trained,
certified and properly regulated to offer limited legal and “adjunct” legal services to and to make
limited court advocacy on behalf of their clients.31 While not a complete answer to the access-tojustice and delivery-of-legal-services gaps, we believe that doing so will significantly improve
access to justice and the delivery of legal services.

31

“Adjunct legal services” is our term for services that have legal components but that do not meet the State’s
definition of “the practice of law.”
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RECOMMENDATION TWO
New York’s Court Navigators Program Should be Expanded in Scope and Substance.
The New York Court Navigators program had its genesis in 2007 when the New York
courts became concerned about a serious access-to-justice gap in New York City’s Housing Court.
Whereas about 90 percent of the landlords were represented by lawyers, only five percent or fewer
of the tenants who were being evicted were represented by counsel. As a result, the Resolution
Assistance Project (“RAP”) was created using law students as “assistants” who would stand with
the tenants either in court or in hallways during negotiations to make sure that the tenant’s voice
was heard. The RAP assistants were not permitted to participate in the negotiations or conferences
but were allowed to remind the tenants of what they wanted to say.32
In 2010, Chief Judge Jonathan Lippman created the Task Force to Expand Access to Civil
Legal Services in New York and in June 2013, the New York City Bar published a report by its
Professional Responsibility Committee and its Subcommittee on Access to Justice chaired by
David Udell, with whom several members of the Working Group have consulted, titled Narrowing
the “Justice Gap”: Roles for Nonlawyer Practitioners. The City Bar committees recommended
the creation of “courtroom aides,” non-lawyers who could assist litigants in proceedings before
certain courts and administrative agencies: “Nonlawyers serving this function are not expected to
match the skill level of a lawyer, but can facilitate communication between the litigant and the
tribunal, offer legitimate arguments that might otherwise be overlooked, and provide emotional
support to litigants who may be thoroughly bewildered by judicial or administrative procedures.”

32

See generally, F. Fisher, Navigating the New York Courts with the Assistance of a Non-Lawyer, 122
Dickinson L. Rev. 825 (2018). Until she retired, Judge Fisher was Deputy Chief Administrative Judge for New
York City Courts and was Director of the New York State Courts’ Access to Justice Program.
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Also in 2013, the New York Courts’ Permanent Commission on Access to Justice
recommended the use of non-lawyers to close the access-to-justice gap and Chief Judge Lippman
created a Committee on Non-Lawyers and the Justice Gap, co-chaired by Roger Juan Maldonado,
who is a member of the Commission to Reimagine the Future of New York’s Courts and this
Working Group. Among other things, that Committee considered the RAP program, a British
program using non-lawyers called McKenzie Friends33 and the use of health care navigators.34 The
Committee ultimately recommended the creation of a Court Navigator Program and Chief Judge
Lippman called for such a program in his 2015 State of the Judiciary Address. He urged the
creation of “a series of court-sponsored incubator projects to expand the role of non-lawyers in
assisting unrepresented litigants.” The purpose was to make use of trained and supervised persons
with no prior formal law school training to provide one-on-one assistance to unrepresented litigants
in court. Days later, the Chief Administrative Judge Gail Prudenti created the Court Navigator
Program as a pilot by order dated February 10, 2014.35
The next year, New York’s Task Force to Expand Access to Civil Legal Services in New
York became the Permanent Commission on Access to Justice and in 2017, the Permanent

33
“McKenzie Friends are lay people in England and Wales who may appear alongside litigants in some court
proceedings and are regulated by the courts. They may “quietly give advice on an aspect of the conduct of the case”
but they may not address the court, make oral submissions or examine witnesses. See generally, Practice Guidance:
McKenzie Friends (Civil and Family Courts),
http://www.judiciary.gov.uk/Resoiurces/JCO/Documents/Guidance/mckenzie-friends-practice-guidance-july2010.pdf.
34

The health sciences professions have used trained paraprofessionals such as “Patient Navigators” and “Nurse
Navigators” who, among other things, can “facilitate improved health care access and quality for underserved
populations through advocacy and care coordination . . .”. A. Pereira et al, The Role of Patient Navigators in
Eliminating Health Disparities, Cancer, p. 117, August 2011. Patient Navigators were first created by Dr. Harold
Freeman at Harlem Hospital in 1990.
35

Administrative Order of the Chief Administrative Judge of the Courts Admin. Order No. 42/14, 1 (N.Y. Feb.
10, 2014) http://www.nycourts.gov/COURTS.nyc/SSI/pdfs/AO-42-14.pdf.
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Commission recommended the “expansion of existing nonlawyer assistance programs such as
Legal Hand and Court Navigators.”
The New York Navigators Program was not the first to use non-lawyers to facilitate access
to justice. Beginning as early as 1981, many states have begun to use trained non-lawyers to offer
services that reduce the access-to-justice gap. A July 2019 Report by Mary McClymont, of the
Justice Lab at Georgetown University Law Center, noted that there were at least 23 legal navigator
programs in more than 80 locations in 15 states and the District of Columbia. Most of those
programs did not have formal authorization to deploy navigators in the court but “rather, they have
been initiated (and are often currently managed) by the actions and impetus of multiple champions
and supporters, including the judiciary, official bodies like state access to justice commissions or
specially appointed task forces, discerning nonprofit and legal aid lawyer leaders, bar foundations,
and creative court staff.”36 Annexed hereto as Appendix C is a Memorandum prepared by Shante
Thomas for Hon. Edwina G. Mendelson, a member of the Commission to Reimagine the Future
of New York’s Courts and this Working Group, that provides further information on national and
international non-lawyer navigator programs, including some of the 23 programs mentioned in
Ms. McClymont’s research paper.
The February 10, 2014, Administrative Order authorizing Court Navigators, created a pilot
program in the Consumer Debt Part in the Bronx and in Kings County Housing Court. It also
established Navigators programs that collaborated with or were part of three nonprofit providers,
the New York State Access to Justice Program (“A2J Navigator”), Housing Court Answers and
University Settlement.
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M. McClymont, Nonlawyer Navigators in State Courts: An Emerging Consensus, Justice Lab Georgetown
Law, June 2019, p. 14.

21

1199

The Navigators provide general information, written materials and one-on-one assistance
to eligible unrepresented litigants and assist them in completing necessary forms. They attend
settlement negotiations, accompany unrepresented litigants in the courtroom, facilitate access to
interpreters, explain what to expect and what the role is of each person in the courtroom. They
also provide moral support and help the litigants keep their paperwork in order. They are not
permitted to provide legal advice and may speak in court only if a judge addresses direct factual
questions to them.37
In February 2014, three distinct Navigator pilot projects began in New York City under
the supervision of Deputy Chief Administrative Judge Fern Fisher. In the beginning, most Court
Navigators, except those in the University Settlement pilot, were unpaid law students but after
New York’s 50-hour pro bono rule for law students was instituted in 2018, it became difficult to
recruit law students to become Navigators because that service did not qualify for the pro bono
requirement. As a result, thereafter, most of the Navigators were college students who used the
opportunity to fulfill an internship requirement, a community service requirement or to receive
academic credit.38
The first pilot project in New York City was the Access to Justice Navigators Project,
which absorbed the RAP Assistants program and provided in-court assistance through the services
of an unpaid “Navigator for the Day.” The Navigators in this pilot accompanied unrepresented
litigants when they met with judges, court attorneys and the other side’s lawyers. They worked in
courthouses that provided kiosk access to Do-It-Yourself (“DIY”) document assembly computer

37

New York City Housing Court Navigator Program, N.Y. St. Unified Ct. Sys.
http://www,nycourts.gov/COURTS/nyc/housing/rap.shtml.
38

F. Fisher, note 32 supra, p. 830.
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programs to create fileable papers for litigants. All Navigator volunteers received three hours of
training, including videos containing role-playing scenarios, a manual and copies of informational
materials. Each Navigator committed to serving at least 30 hours in a three-month period.
Ultimately, the Access to Justice Navigators worked in housing courts in Brooklyn, the Bronx,
Manhattan and Queens and some also worked in civil consumer debt cases.
The second pilot project was the Housing Court Answers Navigators Project. Its volunteers
were also “Navigators for the Day” who worked only in the Brooklyn Housing Court. This pilot
project was under the supervision of Housing Court Answers, a nonprofit organization that
provides information about Housing Court and local housing laws and regulations. The Navigators
would approach unrepresented litigants as they lined up in court, asking them why they were there
and offering to assist them in preparing answers to the nonpayment papers they may have received.
They used Court-approved DIY forms in assisting the tenants to complete their answers to the
petitions for eviction. Because the answer forms were standard, the Navigators were able to walk
the litigants through them easily and then to accompany them to the clerk’s window where the
forms were filed. The Navigators in this pilot did not participate in any courtroom activities or in
settlements.
The third pilot project was the University Settlement Navigators Project, also in the
Brooklyn Housing Court. The Navigators in this pilot were all paid case managers employed by
University Settlement, a nonprofit organization providing social and human services and they
worked in the same courts as the Housing Court Answers Navigators, coordinating their activities
with each other. The University Settlement Navigators concentrated on litigants with little English
proficiency who were about to be evicted. They conducted intake interviews to determine social
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services needs and they were able to offer social services such as mediation, mental health
treatment and access to various state and federal benefits.
All three Navigators pilot projects were evaluated by Professor Rebecca Sandefur for the
American Bar Foundation and the National Center for State Courts in December 2016. Professor
Sandefur, with whom some members of the Working Group have spoken, found that


those who received help from the Access to Justice Navigators Pilot Project were “56
percent more likely than unassisted litigants to say they were able to tell their side of the
story”;



those assisted by the Housing Court Answers Navigators Pilot Project “were 87 percent
more likely than unassisted tenants to have their defenses recognized and addressed by the
court”; and



of those assisted by University Settlement Navigators, “zero percent of tenants experienced
eviction from their homes by a marshal.”39
Her more general conclusions were as follows:



People without formal legal training can provide meaningful assistance and services to
unrepresented litigants;



Those services can impact several meaningful outcomes;



The attitudes and philosophies of the courts and court staff impact the tasks that the
Navigators perform and the contributions they are able to make; and

39
R. Sandefur & T. Clarke, Roles Beyond Lawyers: Summary, Recommendations and Research Report of an
Evaluation of the New York City Court Navigators Program and its Three Pilot Projects, American Bar
Foundation/National Center for State Courts with support from the Public Welfare Foundation, December 2016. 122
Dickinson L. R. 825 (2018).
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The work of the Navigators would be aided by standardized legal forms and the availability
and use of plain language.
Professor Sandefur made several recommendations, including making dedicated

supervision available in all of the courthouses in which Navigators work, educating judges and
court attorneys on the role of the Navigators, making DIY kiosks more generally available, making
a triage referral system available and educating the public on the role of the Navigators. In addition,
she recommended an increase in the size of the program, moving from limited pilot projects to
expanded projects.
In 2018, a Special Commission in New York, the Special Commission on the Future of the
N.Y.C. Housing Court, recommended the expansion of the Navigator Program and recommended
“ensuring that court staff and judges buy into the program through more communication about the
program’s goals and operation to litigants, judges, court staff, court users, and other stakeholders
to improve the program.”40 Some of that work is already underway. Under the leadership of the
OJI, the Navigator program was expanded and re-tooled. In line with Professor Sandefur’s
recommendations, administrative staff and judges were trained on the benefits of the program.
Input was also sought from each court to determine where Navigators were most needed. Some
courts stationed Navigators as greeters,41 others stationed Navigators in Help Centers and in
courtrooms. OJI re-branded existing promotional materials and developed new strategies to

40

F. Fisher, supra note 32, p. 833.

41

The recent Report from the Special Advisor on Equal Justice in the New York State Courts, submitted to the
Chief Judge by former Secretary of Homeland Security Jeh Charles Johnson on October 1, 2020, proposed that “in
line with a more “customer service”-oriented approach, [the] OCA consider establishing a “greeter” position in
courthouses on a more widespread basis and that the OCA should “ensure that there is a designated individual
within each courthouse whose role is to welcome litigants and answer basic questions about how to navigate the
building and adhere to general procedures and practices.” Id. p. 99. Our proposal goes further than Secretary
Johnson’s.
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enhance recruitment efforts. A robust internship program was developed with local colleges to
provide student Navigators with school credit for their service. One program, Apple Corps, also
provided a summer stipend for participating students. In 2020, the Navigator program was
expanded to Westchester County’s Family Court and to the White Plains City Court Housing Part.
We are very impressed by the principles behind the Navigator program and by the success
that it has already had in New York City. Our proposal, therefore, is to expand the Navigator
program both in scope and substance. We are mindful of the current budgetary constraints in New
York and we understand well that the resources are not available to expand the Navigators program
using State financing. However, we believe that a compelling case could be made to private
organizations for whom improving access to justice is a passion. This is not a novel observation,
to be sure; it has already been made by the OJI. In the United Kingdom, the Ministry of Justice
brought together six independent organizations that were dedicated to improving access to justice
and the group agreed to fund a Litigant in Person Support Strategy that provided services similar
to those offered by the Navigator program in New York.42
The success of an expanded Navigators Program will require the support of the existing
legal services providers such as the Legal Aid Society and many of the bar associations in New
York. It will also require the continuing participation of the OCA and OJI.
With respect to scope, we recommend that a Navigator program should be expanded to
include all “high traffic” courts in New York State. Such an expansion would require both more
volunteers43 and more supervisors. How would such volunteers and supervisors be found and

42

See Appendix C, p. 43.

43

The University Settlement program demonstrated that using paid Navigators who are already part of another
organization can work and could represent a template for the future. We recognize that as a practical matter, it is
unrealistic to expect a corps of fully-paid Navigators anytime soon.
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trained? This will be a challenge and our Working Group is examining several possibilities. For
example, there are today fifteen law schools in New York State, each one of which already offers
clinical programs for its students. Those law schools could be urged to create “Navigator Clinics”
that could be offered to law students for credit and could be supervised by law professors or
practicing lawyers. However, we recognize that it would be very expensive for the law schools to
do so. The typical student-faculty ratio in a for-credit clinic is 8 to 1. In order for work in a law
school’s Navigator clinic to qualify for New York State’s 50-hour pro bono requirement, the
current rules require supervision by a law professor or a practicing lawyer. On the other hand, noncredit volunteer pro bono projects for law students with minimal on-site lawyer supervision might
be far more efficient but may require additional training for the Navigators. The Working Group
will continue to consider how all of this might be accomplished. We will also consider
recommending the use of paralegals already employed in law firms as possible resources to expand
the Navigator pool, as some other states have done. Some of the obvious issues we will consider
include insurance and compensation.
Our proposal for expanding the scope of the Navigator program leads to our second
recommendation concerning the substance of the Navigator program. Just as we have
recommended with respect to social workers, we also recommend that the Navigators be trained
and permitted to offer some “adjunct” legal services and other services that have heretofore been
considered the practice of law and that have heretofore been offered only by members of the bar.
The Administrative Order currently in effect in the First and Second Departments prohibits
Navigators from either giving legal advice to unrepresented litigants or negotiating on their behalf
with counsel for the adverse party. We recommend that the Administrative Order be amended
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either to redefine what legal advice is or to permit the Navigators to offer very limited and targeted
“adjunct” legal services to unrepresented litigants.
The DIY legal form kiosk is a good example of what we are suggesting. The forms in the
DIY kiosks are already simplified but the Navigators are still not permitted to advise the
unrepresented litigants who fill out the forms about the legal significance of the information that
is being provided. However, if the Navigators were already law students, they could be authorized
to give such legal advice to unrepresented litigants just as they do with respect to their “clients” in
existing law school clinics. However, we recognize that this would require hands-on supervision
by the law schools or other lawyers, which may be prohibitively expensive.
Even if the Navigators are not law students, there is no reason why a category of advice
they might offer to the unrepresented litigants relevant to the courtroom experience they are about
to have could not be deemed not to constitute “the practice of law” when offered. For example,
advising an unrepresented litigant to “tell the truth, the whole truth and nothing but the truth” when
testifying should not be considered giving legal advice. Nor should advising an unrepresented
litigant not to speak to the landlord’s attorney on her own but to wait until the court attorney is
available to speak to everybody together. Nor should advising the unrepresented litigant to be
respectful and to answer questions directly and clearly. Other examples of “legal advice” that the
Navigators might provide include the following:


informing a litigant that he or she has the right to speak with the judge or the judge’s
court attorney before agreeing to a settlement and speaking to the court directly for
the purpose of explaining to the judge the unrepresented litigant’s factual
circumstances if necessary;
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informing the litigant that the solution offered in a proposed settlement is just an
option, that there may be other options available and what those might be;



pointing out legal and other fees that are not allowed to be included in a settlement
agreement;



suggesting that the litigant ask (or allowing the Navigator to ask) opposing counsel
to adjust the terms of a settlement to enhance compliance (e.g. to modify a rent or
arrears due date so that it becomes due after the litigant has received a regularly
scheduled social security check); and



explaining how to serve papers.

The Navigators could be trained and permitted to interview the unrepresented litigants to
determine what their needs are, to explain all of the legal options available to them, to assist with
Order to Show Cause filings, to fill out simple forms to assist litigants with disabilities, to serve as
mediators and play a role in the ADR initiative, and to collect and distribute helpful checklists and
other informational documents. In addition, they should be able to coordinate their efforts with the
Volunteer Lawyers for the Day (“VLD”) who serve in Housing Court and in the civil court parts
that hear consumer debt matters who, among other things, might be able to answer questions that
the Navigators might have. The Navigators could provide the VLDs with the information and
documents obtained and organized by the Navigators, explain to the VLDs the unrepresented
litigants’ needs and goals, and request that the VLD then advise the unrepresented litigant how to
proceed. This would provide the Navigators with a certain level of supervision and feedback, as
recommended by Professor Sandefur.44 In our view, this work could relatively easily be structured

44

See p. 26, supra.
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so that it does not constitute the practice of law, and an administrative order to that effect might be
appropriate.
An issue has arisen with respect to the proposed presumptive mediation process in Housing
Court and consumer debt proceedings in which the plaintiff/landlord or plaintiff/corporation may
be represented by counsel and the respondent/tenant or defendant/consumer may not be. Several
legal services providers assert that given the continued phased roll-out of the right to counsel in
eviction proceedings in New York City and the screening of proposed settlements role currently
being provided by the Court Attorneys who serve Housing Court judges, it would be premature to
require mediations in Housing Court matters when the landlord is represented by counsel and the
tenant is not. The idea is that all indigent tenants soon will be entitled to representation in eviction
proceedings and at that point, presumptive mediation could be reconsidered. The legal services
providers also assert, however, that the Court Attorney is likely going to be much more
knowledgeable about pertinent settlement considerations in an eviction proceeding than a
volunteer mediator, thus making presumptive mediation less attractive in Housing Court matters
generally.45 Similarly, the Civil Court judges and their clerks are much more likely to be
knowledgeable about pertinent settlement considerations in consumer debt matters than volunteer
mediators.46
Unless legislation is passed or an administrative order is signed enabling Navigators to
negotiate on behalf of unrepresented litigants, participation by Navigators in mediations on behalf

45

OCA either has commenced or is about to commence presumptive mediation in Housing Court where both
parties are unrepresented. Legal services providers have expressed little opposition to such proceedings but note
that absent required interpreters, the mediation may still be fraught.
46

The New York City Civil Court has commenced a presumptive mediation program in small claims matters
where both parties are unrepresented. Legal services providers have not opposed this measure.
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of unrepresented litigants would not resolve the concerns raised by the legal services providers.
Similarly, expanding the role of the Navigators will not do anything to right the imbalance of
power in such mediations, which may serve to accelerate an adverse and potentially unfair result
for the unrepresented litigant. Our Working Group will continue to monitor this issue. This issue
should also be borne in mind by the OCA should it choose to implement the Working Group’s
recommendation with respect to the Navigators program.
We see the Navigator program as a good example of what Professor Sandefur referred to
as “roles beyond lawyers” that could offer at least a partial solution to the access-to-justice gap
and we believe that the existing Navigator framework, if broadened in scope and substance, would
do just that.
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RECOMMENDATION THREE
Alternate Business Structures for Law Firms Should Not Be Adopted in New York at This
Time.47
Following the publication of the ABA’s 2016 report, several states took up the challenge
and pro-actively considered (and a few actually adopted) regulatory reforms including ABSs. For
example,


Washington State created Limited License Legal Technicians (“LLLTs”), non-lawyers
who could provide legal services in certain subjects, permitted them to have minority
interests in law firms and permitted lawyers to share fees with them. Recently, however,
that program has been suspended due to excessive costs and lack of interest. There are only
about 40 LLLTs remaining in Washington State.



Washington D.C., the only US jurisdiction to do so, permits non-lawyer partnership in law
firms. Most of the non-lawyer partners are lobbyists. Washington D.C. is actively
considering other regulatory innovations such as allowing non-lawyers to provide certain
legal services.



Arizona, Utah, and California have already adopted regulations that will permit law firms
to consider ABSs that would include fee-sharing with non-lawyers and non-lawyer law
firm ownership.48

47

A brief history of the debate over ABSs is set forth in Appendix A.

48

In March 2020, California tabled its ABS proposal because of “opposition in some quarters” including
lawyers who said they were concerned about potential dangers to clients. However, the proposal was adopted in
May, 2020 and is expected to be implemented in 2021.
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An important question for our Working Group was whether ABS firms would actually
increase access to justice or improve the delivery of legal services in addition to improving lawyer
productivity. We closely examined the recent proposals that have been adopted in Arizona, Utah,
and California to learn whether those proposals would have that effect and the short answer is that
we just don’t know. There are no reliable data. We briefly describe the three programs and the
stated reasons for their adoption below.
Arizona
The October 4, 2019, Report and Recommendations of Arizona’s Task Force on the
Delivery of Legal Services took up Professor William Henderson’s challenge and recommended
that Arizona’s equivalent to the ABA Model Code’s Rule 5.4 be eliminated. Citing Professor
Henderson’s Legal Market Landscape Report, the Arizona Task Force concluded that its Rule 5.4
“has been identified as a barrier to innovation in the delivery of legal services.” The Task Force
consulted with legal ethicists and wrote that “a sentiment that resounded within the workgroup
was that lawyers have the ethical obligation to insure legal services are available to the public, and
that if the rules of professional conduct stand in the way of making those services available, then
the rules should be changed, albeit in a way that continues to protect the public.” The Task Force
concluded that “no compelling reason exists for maintaining Ethical Rule 5.4 because its twin
goals of protecting a lawyer’s independent professional judgment and protecting the public are
reflected in other ethical rules which can be strengthened.” The trade-off was a recommendation
that the Arizona Supreme Court explore entity regulation in addition to individual regulation,
citing the UK’s experience with entity regulation. What is curious about Arizona’s program is that
it was adopted even though there were no data suggesting that it would have any effect on the
access-to-justice gap.
33
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Utah
Utah will allow the possibility of proposed ABSs for firms that successfully perform in a
“sandbox” under the control of a new regulatory body and in which lawyers and non-lawyers can
propose novel business structures for the delivery of legal services and with respect to which
applicable laws prohibiting the unauthorized practice of law will be waived. The “sandbox” will
“allow new providers and services a controlled environment in which to launch and test products,
services and models. . . . In Utah, new legal practice providers and services will have to apply to
enter the regulatory sandbox before they will be permitted to offer services in the legal market. If
they are admitted, they will be able to offer service under careful oversight until they are able to
show no increase in consumer harm.”
Even though Utah’s Work Group envisioned that its proposal would increase access to
justice (the title of its report was “Narrowing the Access-to-Justice Gap by Reimagining
Regulation), its report actually proposed a solution that would “still fully protect clients without
unduly hampering lawyers from harnessing the power of capital, collaboration, and technology.”49
Utah’s Justice Deno Himonas said that “we cannot volunteer ourselves across the access-to-justice
gap . . . What is needed is a market-based approach that simultaneously respects and protects
consumer needs. This is the power and beauty of the [Utah] Supreme Court’s rule changes and
the legal regulatory sandbox.”50 Notwithstanding its “power and beauty,” we do not believe that

49

Report and Recommendations from THE UTAH WORK GROUP ON REGULATORY REFORM, August
2019, p. 11.
50
The first Utah “sandbox” proposal to be accepted was an entity named “1Law” in which non-lawyers are
partial owners and in which the entity is practicing law through technology platforms offering substantive legal
advice through an automated agent (a “chatbot”) or through a “Do It Yourself” (“DIY”) legal assistance platform
that enables persons to solve their own legal problems. Task Force Recommendation to the Court, Sandbox
Proposal: 1Law Online Legal Platform, June 16, 2020.
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such an ABS would ipso facto improve access to justice even though it might improve law firm
profitability.
California
On May 15, 2020, the State Bar of California’s Board of Trustees voted to move forward
with a proposal from its Task Force on Access to Justice Through Innovation of Legal Services to
allow a “sandbox” for companies and organizations to provide legal services in ways that might
not be permissible under the current regulatory scheme.51 However, the Task Force candidly
conceded that “We will not know the extent of improvement to access to legal services until new
entities and services are allowed into the market and proper data is kept and measured. . . . What
we do know is that the justice gap continues to grow at an alarming rate with the status quo, and
that there simply is [sic] not enough lawyers to provide free/low cost legal services to have a
meaningful impact on the problem our society faces.”52 That may be true but the suggestion that
“loosening of existing restrictions” on lawyers might increase access to justice is not obvious to
us. In fact, this proposal appears, at least to us, not to be a useful means of increasing access to
justice.
In fact, there is no empirical evidence that in the U.S. an alliance between lawyers and nonlawyers would ipso facto increase either access to justice or the delivery of legal services for the
simple reason that it has never been tried in this country. In fact, every time we put that question
to those with whom we consulted, we were told that the primary reason for an ABS was to increase
profitability and that there is no evidence that it will increase access to justice. Unlike the argument

51

ABA Center for Innovation, May 15, 2020.

52

The State Bar of California, Task Force on Access Through Innovation of Legal Services, January 31, 2020,

p. 9.
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with respect to increases in capital and law firm profitability, which have an arguable empirical
basis, the evidence with respect to access to justice and improved delivery of legal services is today
non-existent.
Jayne Reardon, the Executive Director of the Illinois Supreme Court’s Commission on
Professionalism, has written that
there is, of course, no guarantee that ABSs will significantly improve access. But a leading expert
on the access to justice problem, Gillian Hadfield, has unequivocally stated that there is no
humanly possible amount of legal aid or pro bono services that could satisfy the unmet need for
legal services and that only by permitting a change in regulations to allow ABSs do we have a
chance of addressing this country’s access to justice problem.53
We are unpersuaded. We do not really know whether an ABS in any form would have any
effect in closing the access-to-justice and delivery-of-legal-services gaps and the available
evidence is to the contrary.54 For that reason, we do not support the adoption of an ABS in New
York State at this time, at least not until we learn whether the Utah, California, and Arizona
experiments have been successful and their results can be evaluated. We also do not think that a
State-wide law permitting non-lawyers to be partners in or owners of law firms is feasible or
practical at this time, nor do we believe that a case been made that such a state-wide program
would be embraced by the legal profession.
We are fortunate that other states, such as Arizona, Utah, and California, are proceeding
with ABS experiments and as we reimagine the future of New York’s Courts, we foresee a time
when one or more of the ABSs being tried elsewhere could be adopted in New York. Our Working
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J. Reardon, Alternative Business Structures: Good for the Public, Good for the Lawyers, 7 St. Mary’s
Journal on Legal Malpractice & Ethics 304 (2017), quoting G. Hadfield, The Cost of Law: Promoting Access to
Justice Through the (Un)corporate Practice of Law, 38 INT’L REV. L. & ECON. (2014).
54
In a Virtual Convening of experts on regulatory innovation held on October 26, 2020, and sponsored by
IAALS, Professor Stephen Mayson, Honorary Professor of Law in the Faculty of Laws at University College
London, who has recently completed a review of the effect of the Legal Services Act of 2007, reported that ABSs in
England and Wales have not had any meaningful impact on the access-to-justice gap.
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Group will continue to monitor all the ongoing regulatory change experiments, including the
experiments in Arizona, Utah and California, and, if any of them demonstrates success—or any
other worthy improvements—we stand ready to recommend adoption of similar ABS structural
changes to meet our needs in New York.55

55

Many proponents of ABS see their benefit as promoting technology-based solutions that will make the
providing of legal services to consumers more efficient. According to those advocates, ABS reform is necessary to
provide the access to the capital markets that is necessary to fund technology startups. As we note in the text,
whether that will work remains to be seen. But if the technology startups succeed in materially expanding access to
justice in Arizona, Utah, or California, it would be a relatively simple matter to authorize the use of that technology
in New York (e.g. through the expansion of those startups into New York).
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SUGGESTIONS WITH RESPECT TO IMPLEMENTATION
The programs in Washington State (now suspended), Arizona and Utah might provide useful
templates should New York State consider adopting programs as broad as those three.56 All three
programs have many things in common. First, they require detailed applications, including such
things as fingerprints and FBI background checks, driving and military records, credit histories
and references. Second, they require extensive pre-licensing training, including many credit hours
of courses about legal processes and substance, and post-licensing annual CLE training. Third,
they require compliance with Codes of Professional Conduct. Fourth, they severely limit the types
of legal services that can be provided, sometimes in bizarre ways.57 There is one respect in which
one of the programs is different: only Arizona allows LPs to appear in court on behalf of clients.
It remains to be seen how successful the Arizona and Utah programs will be. As noted, Utah
anticipates that in the first several years of its LPP program, there would in fact be very few LPPs
licensed. In addition, the Arizona and Utah programs appear to have some of the same components
that ultimately led to the suspension of the Washington State LLLT program: complex machinery
resulting in high costs with the expectation of relatively few licensees.
We believe that the prudent course would be to follow the programs in Utah, Arizona and
elsewhere and to decide at a later time whether their more robust models, if successful should be
reconsidered for use in New York.

56

A detailed description of each program is set forth in Appendix B.

57

Recall that Washington State permitted its LLLTs to “Draft letters setting forth legal opinions that are
intended to be read by persons other than the client.” There is no further explanation as to what this means nor does
there appear to be a service limited to legal opinion letters that are to be read only by the client.
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New York’s Social Workers
We do not recommend that at this time New York State create programs like those in
Washington State, Arizona and Utah for its social workers. Those programs are in the nascent
stage and may or may not be successful. Our recommendation is more limited. There are several
reasons why. First, New York’s social workers are already certified by the State to practice social
work, a profession that contains many elements that are similar to legal practice, including, for
example, interviewing clients and determining their needs and goals, reviewing and explaining
documents to them, assisting them in obtaining records and obtaining relevant facts and explaining
the relevancy of such information to the client. Second, the social workers who would be the
subject of our recommended program are already employed and many of them are already working
with lawyers. We would not anticipate that they would charge their clients any additional fees for
providing legal advice along with their social advice. Third, the social workers who would be the
subject of our recommended program already have advanced degrees, Masters of Social Work,
from accredited universities.
We envision that with a little extra legal training, New York’s social workers would easily
be able to represent clients in certain designated courts such as the array of New York’s “problem
solving” courts, for example, in which the goal is not to score legal victories as such but to find
ways to help the client to solve his or her problems.58 Similarly, certain of the proceedings in
Housing Courts present relatively straightforward issues of rent payment and eviction and the
trained social workers with whom we have consulted believed that with minimal training, they

58
New York’s Problem Solving Courts include Drug Treatment courts, Mental Health courts, Community
courts, Sex Offense courts, Human Trafficking courts, Adolescent Diversion parts and Veterans courts. The goal of
those courts is to look to the underlying issues that bring people into the court system and to employ innovative
approaches to address those issues, often in coordination with outside services.
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would easily be able to guide tenants through those issues. Other proceedings in Housing Court
such as Housing Part Proceedings on behalf of tenants against the agencies charged with
enforcement of the rules and regulations requiring landlords to make certain repairs, would benefit
greatly from the expertise and experience of trained social workers. For example, we were told
that trained social workers thought that they would be able to prepare tenants in Housing Courts
for their court appearances, to explain the relevance of the landlord’s failure to make required
repairs and how to document the failure, and to explain the options and difficulties that might occur
when a tenant enters into a payment agreement without sufficient funds to make the payments.
Although a significant proportion of the tenant litigants in New York City Housing Courts
are able to take advantage of the City’s right-to-counsel program, the vast majority of tenants
appearing in Housing Courts outside of New York City today are unrepresented by anybody.
Adding a trained, non-lawyer social worker would be a significant improvement in providing true
access to justice for the otherwise unrepresented tenants. Even with respect to those tenant-litigants
who are already represented by counsel, trained social workers often become valuable members
of their team. We also believe that trained social worker-advocates59 should be able to address the
courts, including Housing Courts, directly, without waiting for a specific factual question from the
judge, as the current Administrative Order requires. Speaking in court on behalf of an

59

We leave it to the OCA to come up with a title for the trained and perhaps certified social workers
contemplated by our recommendation. Possibilities might include “legal social workers” and “social advocates.”
Utah and Arizona each struggled to come up with proper descriptive titles and admitted somewhat reluctantly that
their chosen titles were less than entirely satisfactory. Arizona, for example, considered several titles, including
“limited license legal practitioners,” “licensed paralegals,” and others. It finally chose “legal practitioner” because it
was similar to the now well-understood “nurse practitioner” and because it would “resonate with the public better.”
The Arizona Task Force recognized, however, that the term “legal practitioner” was ambiguous, because lawyers
were also “legal practitioners.” The final term was in fact different from all the earlier proposals: “legal
paraprofessionals.” Reply and Final Amended Petition of the Arizona Task Force on the Delivery of Legal Services,
In the Matter of Petition to Amend Etc., Arizona Supreme Court, June 22, 2020, pp. 18-20.
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unrepresented tenant should not, in our opinion, constitute the practice of law, as many other
jurisdictions around the world have already recognized. Judges can easily recognize when a nonlawyer social worker has gone beyond the appropriate limits and can deal with the situation
promptly. The benefits conferred on the system of justice should far outweigh any concerns about
overreaching.
The drafting of documents might traditionally have been considered the practice of law but
today, with the Do-It-Yourself Kiosks whose documents have already been pre-approved by the
OCA, social workers should be permitted to read the existing instructions about such documents
and to explain them to the tenant-litigant without running afoul of prohibitions on the practice of
law by non-lawyers.
It should not necessitate the administrative superstructures that we see in Washington State,
Arizona and Utah in order to train, certify and authorize social workers to take on those
assignments and to assist their clients through the legal process. Indeed, social workers, who are
already trained to care for the “whole person,” may be the ideal advocates for their clients.60 And
if the OCA should determine that the limited services that social workers would be authorized to
provide did not constitute the practice of law, neither malpractice insurance nor conformance with
the NY Rules of Professional Conduct should be required.
In fact, social workers in New York have been members of Housing Court defense teams
for many years.

For example, New York’s Assigned Counsel Project Internship Program

60

J. Harkey, Social Workers on Transdisciplinary Teams: Pursuing the “Triple Aims” With a Holistic
Approach, Social Work Today, (2020). https://socialworktoday.com/archive/exc_070815.shtml. See also, M.
Roberts et al, A Social Worker’s Role in Drug Court, SAGEOpen, April-June 2014; Criminal Justice Social Work in
the United States: Adapting to New Challenges, National Association of Social Workers, (2010).
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established in 2014 recruited and trained law students to conduct intake and assess the legal and
social services needs of seniors who were at risk of eviction. When eviction proceedings were
brought against seniors who, because of deteriorating health, were unable to manage their
responsibilities, the Assigned Counsel Project would provide the senior with both a lawyer and a
social worker or a social work intern who would work together to solve the senior’s housing
problems.61
With respect to training, we submit that the academic training, such as it would be, for such
activities could take place in schools of social work in New York State, in particular those that are
part of universities with law schools. Collaboration between professors of social work and law
should be easy.62 With respect to certification, if our recommendation that the services being
rendered by social workers did not constitute “the practice of law” is accepted, then certification
by OCA should not be required but a certification from the OCA that the recipient is certified to
provide “adjunct” legal services (or a similar title) might be appreciated by the social workers. If
the services do constitute the practice of law under today’s definitions—a result that is far from
certain—legislation or at the very least an OCA Administrative Order—would appear to be
required.
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New York City Housing Court: Assigned Counsel Project Internship Program, NY Courts.gov., (2016).
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Training could include the understanding the statutes applicable to and the procedures used by the “problem
solving courts” and the Housing Courts, the evidentiary rules that are applied in those courts, the fundamentals of
the applicable landlord-tenant laws, the burdens of proof borne by the plaintiffs and the defenses available to the
defendants. It would also include understanding the alternatives available to the defendants and how to achieve
them.

42

1220

New York Court Navigators
Our recommendation for allowing Court Navigators to offer limited legal advice and
services to tenants in Housing Courts and in debt collection cases in Civil Courts contemplates
three different types of Navigators: law students who are part of law school clinics that are
supervised by law professors or other lawyers, Navigators who are already certified social workers,
and other volunteers such a college or law students who are not in a clinic. With respect to the
former group, little more need be considered, inasmuch as current rules permit law students in
clinics to provide limited legal services and advice. It would be up to the law professors in charge
of the applicable clinic to decide what type of services and advice could and should be rendered
by the law students. With respect to the second group, our recommendation with respect to social
workers would apply equally to Navigators who are also social workers.
With respect to the third category, other volunteers, there would be stricter limitations on
what they could do and a limited training program would still be in order. If the volunteers are
college or law students, the training could take place in their schools, perhaps with the supervision
of trained members of the bar who routinely work in the Housing Courts. These non-clinical-lawstudent and non-social-worker Navigators would still be permitted to offer “adjunct” legal services
that do not violate the unauthorized practice of law prohibitions but that still assist unrepresented
litigants in court. The services that they would be permitted to provide would make a court
experience by an unrepresented litigant less traumatic, more understandable and more likely to
result in a just outcome. For example, they could help unrepresented litigants to use a DIY kiosk
and to understand the legal documents that are being made available to them. These kiosks provide
information to the unrepresented litigants, and Navigators should be permitted to help the
unrepresented litigants understand that information. Advising an unrepresented litigant that
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signing an affidavit that was false could be a criminal offense is common knowledge and should
not be considered rendering legal advice. Similarly, making an argument in Housing Court on
behalf of an unrepresented litigant should not be considered the practice of law if the argument is
limited only to explaining the litigant’s factual situation and why, in fairness, a particular
resolution should be considered by the court. In such a situation, the Navigator would be more
like the common law “next friend” or a non-lawyer “guardian ad litem” rather than a lawyer.
*

*

*

We submit this Report in the expectation—in fact a firm belief—that the recommendations
we make will represent a small but significant step toward ameliorating the access-to-justice and
delivery-of-legal services gaps in New York State. The solutions to those serious problems do not
lie in increasing the pro bono requirements for members of the bar or in increasing the funding for
legal services organizations. Nor do they lie in increasing the number of practicing lawyers in
New York State. Rather, they lie in finding creative ways to increase the delivery of what have
been considered “legal services” using resources that already exist. Every member of the Working
Group on Regulatory Innovation has a profound respect for our shared honorable profession and
its requirements of integrity, independence and diligence.

There are today aspects of our

profession that can and should be performed by non-lawyers, as Justice, then Judge Neil Gorsuch
reminded us when he said that “the fact is that non-lawyers already perform—and have long
performed—many kinds of work traditionally and simultaneously performed by lawyers. It is
entirely unclear why exceptions should exist to help [financially capable populations] but not
expanded in ways more consciously aimed at serving larger numbers of lower-and middle-class
clients.”63
63

N. Gorsuch, supra n. 16, p. 49.
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We hope that our Report will represent a small—but important—contribution toward the
accomplishment of that lofty call that all should share. Our work on this project will continue.

Respectfully submitted,
The Working Group on Regulatory Innovation
Paul C. Saunders
Retired Partner, Cravath, Swaine & Moore LLP; Chair, NYS Judicial Institute on
Professionalism in the Law; Distinguished Visitor from Practice, Georgetown University Law
Center, Co-Chair
Michael A. Simons
Dean and John V. Brennan Professor of Law and Ethics
St. John’s Law School, Co-Chair
T. Andrew Brown
Managing Partner, Brown Hutchinson LLP; Acting Chair, New York State Board of Regents;
Incoming President, New York State Bar Association
Dennis E. Glazer
Retired Partner, Davis Polk & Wardwell LLP, Adjunct Professor, St. John’s Law School; Chair,
Purchase College Council
Roger Juan Maldonado
Partner, Smith, Gambrell & Russell LLP, former President, New York City Bar
Hon. Edwina G. Mendelson
Judge, New York State Court of Claims; Deputy Chief New York State Administrative Judge for
Justice Initiatives
Laurette Mulry
Attorney-in-Charge, Suffolk County Legal Aid Society
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APPENDIX A
A Brief History of the Debate over Alternate Business Structures for Law Firms.
This issue has filled libraries and has generated a good deal of angst and opposition in the
legal profession. As Professor Alan Morrison has reminded us, every Section, Commission or
Committee of the ABA of which he is aware that has voted to approve non-lawyer financial interest
in law firms was voted down by the House of Delegates. Indeed, the ABA House of Delegates
Resolution 115, sponsored by the ABA’s Center for Innovation and others in February 2020, was
drastically watered down before it was adopted. In fact, the original background report was so
controversial that it no longer appears on the ABA’s website.
For nearly forty years, the ABA and others have discussed the possibilities of changing the
allowable structures of law firms. The principal argument in favor of changing those structures
was that it would unlock access to capital for law firms, permitting them to expand and increase
their profitability. But it was not the law firms that were advocating for a change in the rules, it
was the large accounting firms, whose ranks were being diminished and who perceived that an
alliance with law firms would increase their access to clients and would enable both the accounting
firms and the law firms to expand and increase in profitability. That argument obviously did not
carry the day and is no longer being made by most observers. Rather, the argument that is being
made today with some force is that allowing law firms to become affiliated with non-lawyers
would increase legal productivity and, at least one hopes, increase access to justice and the delivery
of legal services.
One of the principal proponents of ABSs is Professor William Henderson of Indiana’s
Maurer School of Law. In a watershed report commissioned by the State Bar of California and
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issued in July 2018, Legal Market Landscape Report, Henderson found that there was a
fundamental problem of lagging productivity in the legal market. Professor Henderson concluded
that although many believed that the principle problem with today’s legal profession was that
“legal services cost too much . . . yet it is much more accurately characterized as a problem of
lagging legal productivity.” By that, he meant that the legal profession is a sector, like education
and medicine, in which prices tend to go up much faster than worker income. “The reason for this
upward spiraling price is that these activities are very human-intensive and involve specialized
human capital.” As legal services become more and more expensive, “a growing proportion of
U.S. consumers are choosing to forgo legal services rather than pay a higher price.” As a result,
“the legal profession is at an inflection point. Solving the problem of lagging legal productivity
requires lawyers to work closely with professionals from other disciplines. Unfortunately, the
ethical rules hinder this type of collaboration.”
Similar to the “cost disease” that NYU Professor William Baumol wrote about in 1996, the
cost disease of the legal profession cannot be solved because legal productivity cannot be increased
in the current model. “The time and human effort it takes to perform a 45-minute Schubert quartet
has not changed in hundreds of years.”64 Henderson’s solution: modify the ethical rules to permit
lawyers “to closely collaborate with allied professionals from other disciplines such as technology,
process design, data analytics, accounting, marketing and finance.” Unfortunately, although this
solution might improve the delivery of legal services, it has little to do with access to justice.
The ABS model that is most discussed these days is that created by the UK’s Legal Services
Act of 2007, applicable to England and Wales. The ostensible purposes of that Act were “to
support the rule of law, . . . to improve access to justice, . . . to promote the interests of consumers,
64

W. Baumol & W. Bowen, Performing Arts: The Economic Dilemma, p. 164 (1966).
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. . . [and to encourage] the independent, strong, diverse and effective legal profession.” That was
sufficiently and probably deliberately bland so that nobody could seriously oppose it and few did.
The program is quite complicated and the legislation is hard-to-read. Basically, the law carved out
six “reserved activities” including such things as litigation, the right of audience, reserved
instrument activities and probate activities. They are reserved to nine categories of “authorized
providers” most of whom are licensed lawyers; all other legal services are open to competition
from alternative non-lawyer providers. Not every “authorized provider” is authorized to practice
each category; only barristers, solicitors and legal executives can practice all of them. Each
category of “authorized providers” is in turn regulated by a different “approved regulator” who
can authorize the provider to practice any of the six reserved activities that the provider was
otherwise not authorized to practice. The law also provides for the licensing of ABSs, including
the entity as well as the individuals. Under the auspices of the Legal Services Board, there are five
designated licensing authorities that are empowered to authorize ABSs.

They include the

Solicitors Regulatory Authority, the Council of Licensed Conveyancers and the Institute for
Chartered Accountants, i.e. not all lawyers. Individual members of the ABS and the entity itself
must be licensed. Each ABS firm must designate an officer who would be responsible for ensuring
that professional obligations were met.
In the England and Wales today, there are many different ABS forms, including several in
which US companies such as Ernst & Young, KPMG, PriceWaterhouseCoopers and Legal Zoom
are authorized to offer legal services in areas other than the “reserved activities.” The expected
benefit of this structure is more competition; there is no expectation that it will make either access
to justice or access to legal services more available, although that may turn out to be the case. It
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should be noted that unlike the US, the UK has a long tradition of non-lawyer-based legal advice
and assistance.
A 2016 UK report on prices paid for legal services concluded that the costs for the legal
services of conveyancing, divorce and wills were less when those services were delivered by an
ABS and that “67% of consumers who paid for private legal work performed by ABSs said that
they received ‘good or very good value for their money.’”65 According to an unpublished study
by IAALS, there is evidence that generalist solicitors in the UK, “in spite of their training and
professional qualifications, were not apparently performing better than generalist lay advisers.”
These surveys were neither robust nor statistically sufficient but they may be directionally correct.
Nevertheless, English consumers have more options than American consumers, primarily because
of unbundled services and a wide range of advisory services. According to several UK reports,
ABSs are more likely than other practice entities to use technology and they show higher
productivity and innovation. In addition, “there was no loss of employment for lawyers.”66
Professor Stephen Mayson of University College London has recently completed a study
of the effects of the 2007 Legal Services Act and has concluded that the creation of ABSs in
England and Wales has had no appreciable effect on the access-to-justice gap. The new ABSs are
still essentially law firms, according to Professor Mayson.67
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OMB RESEARCH, PRICES OF INDIVIDUAL CONSUMER LEGAL SERVICES RESEARCH REPORT,
3 (2016).
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G. Hadfield & D. Rhode, How to Regulate Legal Service to Promote Access, Innovation, and the Quality of
Lawyering, 67 Hastings L. Journal 1191,1212 (2016).
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IAALS Virtual Convening on Regulatory Innovation, October 26, 2020.
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The Arizona, Utah and California ABS proposals do not address the arguments that have
been made against multidisciplinary practice in the past, including the following: 68
1. Independence. Non-lawyers might compromise a lawyer’s professional judgment even
though lawyers must be independent from third parties and their clients;
2. Ethical Rules. Non-lawyers might act with impunity because they are not governed by a
Code of Professional Responsibility and without training in ethics, might inadvertently
violate the ethical rules.
3. Practicing Law. Non-lawyers might inadvertently “practice law” even though they are not
licensed to practice.
4. Client Confidentiality. Non-lawyers might gain access to confidential client
communications to which they are not entitled.
5. Disclosure of Client Information. Lawyers have ethical obligations to disclose certain
client communications in certain circumstances, such as to prevent imminent death, but
non-lawyers have no such obligations. The reverse is also true. For example, accountants
have affirmative disclosure obligations that lawyers do not have. If accountants and
lawyers working in the same firm are advising the same client at the same time, there might
be a serious conflict of interest or obligations.
6. Attorney-client privilege. The involvement of non-lawyers in a matter with lawyers might
destroy the attorney-client privilege and their presence may make clients reluctant to

68

B. Johnson, Ready or Not, Here They Come: Why the ABA Should Amend the Model Rules to
Accommodate Multidisciplinary Practices, 57 Wash. & Lee L. Rev. 951 (2000). This article provides answers to
these arguments.
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disclose information to their lawyers. In addition, they may increase the opportunities
inadvertently to waive the attorney-client privilege.
7. A Potential Conflict-of-Interest. Lawyers have an obligation to promote their clients’ best
interests, but if non-lawyers are owners in law firms, the lawyers may also have a fiduciary
duty to promote the interests of the non-lawyers in their firms. If the lawyer believes that
the non-lawyer has given the client incorrect advice, the lawyer’s advising the client of that
fact would create a potential conflict.
8. Unauthorized Practice of Law. Because the “practice of law” is not rigorously defined, it
is possible that non-lawyers might intentionally or inadvertently engage in the unauthorized
practice of law.
9. Fee-splitting. One of the reasons for the prohibition against fee-splitting is to prevent the
practice of “running and capping” (sometimes called “ambulance chasing”) in which a nonlawyer recruits clients in return for a percentage of the lawyer’s fee, inducing lawyers to
be more interested in profit rather than the client’s interest.
10. Competitive Concerns. Some have argued that allowing non-lawyers to have financial
interests in law firms might lead to “Walmart law” that would allow large retail companies
to compete unfairly with small law firms, leading to the ruin of the legal profession by
putting smaller law firms out of business. In fact, this is already happening with services
such as “Legal Zoom.”
Perhaps for those reasons, the ABA has steadfastly refused to change its rules to allow
ABSs. As early as 1928, the ABA prohibited lawyers sharing fees with non-lawyers and its 1980
Canon 3 provided that “A Lawyer Should Assist in Preventing the Unauthorized Practice of Law.”
The argument set forth in the ABA’s Ethical Considerations for that Canon was that the “purpose
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of the legal profession is to make educated legal representation available to the public” and that
Canon 3 would allow the public to be able to rely upon the “integrity and competence of those
who undertake to render legal services.” That may not be the case with an ABS.
In 1977, the ABA’s Kutak Commission, which was charged with reviewing and possibly
revising the Model Code of Professional Responsibility, considered amending Rule 5.4 to permit
non-lawyers to hold financial interests in law firms. In its “proposed final draft” issued in 1981,
the Kutak Commission proposed amending Rule 5.4 to allow lawyers to partner in organizations
in which a non-lawyer held a management interest or held stock or interests in the organization.
But the reason proffered was unsatisfactory to the ABA: “Given the “complex variety of modern
legal services,” lawyers could no longer “guarantee that their business structure guaranteed
compliance with the existing Rules of Professional Responsibility.” The House of Delegates
predictably rejected the proposal for four reasons: (1) the proposed rule interfered with the
lawyer’s professional judgment; (2) the proposed rule might lead to corporate ownership and
operation of law firms (called by some the “Fear of Sears”); (3) the proposed rule would destroy
lawyer professionalism; and (4) the rule might have other negative but unknown effects on the
legal profession.
Later, in 1998, the ABA created a Commission on Multidisciplinary Practice. That
Commission also recommended that lawyers be permitted to share fees and to practice in concert
with non-lawyers but that recommendation too was rejected by the House of Delegates. In fact,
the ABA went even further and passed Resolution 10F that, among other things, called upon states
that permitted law firms to own non-lawyer businesses to pass rules prohibiting non-lawyers from
owning and controlling the practice of law. The Commission on Multidisciplinary Practice was
disbanded promptly thereafter and the subject of multidisciplinary practice essentially
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disappeared, as did the notion that an accounting firm or an investment bank might own or take a
share of ownership in a law firm.
However, the subject did not entirely disappear; in fact, it has recently come back to life in
a different form. Nevertheless, today, only one US jurisdiction, the District of Columbia, allows
non-lawyers to have an interest in law firms, although at least three other states, Utah, Arizona,
and California may soon be added to the list.
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APPENDIX B
Lessons Learned from Washington State, Arizona and Utah
We describe below the requirements and implementation mechanisms of the three
states that have already established licensing programs permitting non-lawyers to perform certain
legal services. As noted above, these three programs are far broader that the limited programs that
we recommend in this Report. However, in the event that the programs in Arizona and Utah are
successful (Washington State’s program has been suspended) they might provide a useful template
for New York to consider in the future and for that reason, we believe that it is important to
understand exactly how each of the three programs was designed to work and why one of the three
was suspended.
Washington State
The Washington Supreme Court gave control over its LLLT program to the Washington Bar
Association, which created the admission requirements for the program. They were extensive and
in hindsight most observers believe that was a mistake. Although the Bar Association “supported”
the program, the requirements were so onerous that very few actually applied for the license.
Today, there are only 39 LLLTs in Washington State.
Applicants for the program had to have an Associate’s degree or higher and were required to
take 45 credits of legal studies at an ABA-approved law school or an ABA-approved paralegal
program. Those requirements included eight credits of Civil Procedure, three credits of Contracts,
three credits of Interviewing and Investigation Techniques, three credits of Law Office Procedures
and Techniques, eight credits of Legal Research, Writing and Analysis, and three credits of
Professional Responsibility. Waivers were allowed for applicants who had ten years or more of
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experience as a paralegal. Applicants had to pass three examinations, a Core Competency Exam,
an LLLT Practice Area Exam,69 and a Professional Responsibility Exam. Applicants were also
required, prior to licensing, to obtain 1,500 hours of substantive law-related work experience as a
paralegal or legal assistant supervised by a lawyer. Applicants were also required to pass a
character and fitness review.
The practice of LLLTs was supervised by an LLLT Board and rules of professional conduct
were created that were nearly identical to the rules of professional conduct for lawyers. Under the
Supreme Court’s Admission to Practice Rule 28, LLLTs were permitted to render legal assistance
only in the area in which the LLLT was licensed and to perform only the following limited legal
assistance:
1. Obtain relevant facts and explain the relevancy of such information to the client;
2. Inform the client of applicable procedures and the anticipated course of the legal
proceeding;
3. Inform the client of and assist with applicable procedures for proper service of process and
filing of legal documents;
4. Provide the client with self-help materials prepared by a Washington lawyer or approved
by the LLLT Board, which contain information about the relevant legal requirements, case
law basis for the client’s claim, and venue and jurisdiction requirements;
5. Review documents or exhibits that the client has received and explain them to the client;
6. Select, complete, file and effect service of forms that have been approved by the State of
Washington . . . forms the content of which is specified by statute, federal forms, forms
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For example, the Family Law Practice Area Exam was a 90-minute essay question a 90-minute performance
test session and a 90-minute multiple choice session.
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prepared by a Washington lawyer or forms approved by the LLLT Board and advise the
client of the significance of the forms to the client’s case;
7. Perform legal research;
8. Draft letters setting forth legal opinions that are intended to be read by persons other than
the client;
9. Draft documents beyond what is permitted in paragraph (6), if the work is reviewed and
approved by a Washington lawyer;
10. Advise the client as to other documents that may be necessary to the client’s case and
explain how such additional documents or pleadings may affect the client’s case;
11. Assist the client in obtaining the necessary records, such as birth, death, or marriage
certificates;
12. Communicate and negotiate with the opposing party or the party’s representative regarding
procedural matters, such as setting court hearings or other ministerial or civil procedure
matters;
13. Negotiate the client’s legal rights and responsibilities, provided that the client has given
written consent defining the parameters of the negotiation prior to the onset of the
negotiations; and
14. Render other types of legal assistance when specifically authorized by the scope of practice
regulations for the approved practice area in which the LLLT is licensed.
At the time the LLLT program was suspended, the LLLTs were only permitted to render legal
services in certain specified domestic relations matters: divorce and dissolution, parenting and
support, parentage or paternity, child support modification, parenting plan modification, domestic
violence protection orders, committed intimate relationships only as they pertain to parenting and
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support issues, legal separation, nonparental and third party custody, other protection or restraining
orders arising from a domestic relations case, and relocation. In addition, the LLLTs were required
to complete five credit hours in basic domestic relations subjects and ten credit hours in advanced
and Washington specific domestic relations subjects. They were also required to take annual CLE
courses and to have professional liability insurance in the amount of at least $100,000 per claim.
The Washington State program was suspended in mid-2020 because it was deemed to be too
expensive and because there were very few applicants for the program. At the moment, there are
only 39 LLLTs in Washington State.
Arizona
Arizona’s LP program was created by an amendment to the Arizona Code of Judicial
Administration70 and was limited to certain substantive areas of the law and appearances in certain
courts: family law, limited civil cases before a municipal or justice court (including landlordtenant and debt collection cases), criminal misdemeanor matters where the penalty of incarceration
was not at issue, and administrative law before an administrative agency that allows appearance
by LPs.
Applicants to the Arizona LP program must have at least an associate’s degree in paralegal
studies or an associate’s degree in any subject plus a certificate in paralegal studies approved by
the ABA. Such applicants for a license in family law and civil practice had to complete three
credit hours in Family Law, six credit hours in Civil Procedure, three credit hours in Evidence,
three credit hours of Legal Research and Writing and a minimum of 120 hours of experiential
learning under the supervision of a lawyer that includes content on advocacy. There are similar
requirements for criminal law and administrative law licenses. For all three licenses, there was
70

Section 7-210 of Chapter 2 of Part 7.
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also a three credit hour requirement in Professional Responsibility. The credit hour requirements
were similar for applicants with a bachelor’s degree in law, a Master of Legal Studies degree, a JD
degree or an LLM from an accredited law school (for foreign lawyers only). Within one year of
being licensed, LPs must complete the Arizona state bar course on Professionalism.
If the applicant does not meet the credit requirements described above, the applicant must
have completed seven years of full-time substantive law-related experience within the ten years
preceding the application and must have had at least two years of such experience in practice area
in which the applicant seeks licensure.
All applicants must also successfully pass an examination that includes questions on legal
terminology, substantive law, client communications, data gathering, document preparation, the
ethical code for LPs and professional and administrative responsibilities pertaining to the provision
of legal services. They must also make the same required public disclosure that lawyers are
required to make with respect to the availability of malpractice insurance and they must submit
fingerprints for a criminal background investigation. They are bound by most of the provisions in
the Arizona Rules of Professional Conduct and they are affiliate members of the state bar.
Quarterly each year, the Arizona State Bar is required to supply to a newly created Board
of Nonlawyer Legal Service Providers data concerning charges filed and complaints lodged
against LPs and recommendations concerning modifications or improvements to the LP program.
Utah
Utah’s LPP program was originally opposed by sixty percent of the bar, according to the
Utah Task Force, and perhaps for that reason, Judge Deno Himonas anticipates that when finally
implemented, the program will be small. In December 2019, Judge Himonas told Above the Law
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that he anticipates that there will be only 20 LPPs in two years and only 200 LPPs in the next
decade.71
The program requires applicants to have a law degree from an ABA-approved law school,
an associate’s degree in paralegal studies, a bachelor’s degree in paralegal studies or a bachelor’s
degree in any subject plus a paralegal certificate from an accredited program or fifteen credit hours
of paralegal studies from an accredited school. Waiver requests may be granted to applicants who
can show that they have completed seven years of full-time substantive law related experience,
500 hours of substantive law-related experience in temporary separation, divorce parentage,
cohabitant abuse, civil stalking, custody and support and name change under a supervising
attorney. They must also provide proof that they have passed an ethics exam and the exams for the
practice area in which they will be licensed.
In addition, applicants other than those with a law degree must have 1500 hours of
substantive law-related experience within the last three years, including 500 hours of experience
in the above-mentioned domestic relations matters for licensure in family law or 100 hours of
substantive law-related experience in forcible entry and detainer or debt collection, all under the
supervision of a licensed Utah attorney or LPP. Applicants without a law degree must also
complete an approved course on Ethics and must have a recognized paralegal certificate.
All applicants must pass exams in ethics and in the specific area in which they will be
practicing. They must also pass a character and fitness review and they must supply an FBI
background check, driving and criminal records, military records, credit history and references
from three persons, one of whom must be a lawyer.
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L. Moran, Utah’s Licensed Paralegal Practitioner Program Starts Small, Above the Law, December 12,

2019.
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Utah’s LPPs will be licensed to practice law in three areas: family law, landlord-tenant law
(including forcible entry and detainer) and debt collection matters in which the amount in question
does not exceed the limit for small claims courts.
When licensed, the Utah LPPs will be permitted to offer the following legal services:
1. Enter into a contractual relationship with a natural person;
2. Interview a client to determine a client’s needs and goals;
3. Assist a client in completing required forms and obtaining documents to support
these forms;
4. Review documents of another party and explain those documents to a client;
5. Inform, counsel, assist and advocate for a client in a mediated negotiation;
6. Complete a settlement agreement, sign the form and serve the written settlement
agreement;
7. Communicate with another party or the party’s representative regarding the
relevant forms and matters; and
8. Explain to a client the court’s order and how it affects the client’s rights and
obligations.
Unlike Arizona’s program, Utah’s LPPs cannot appear in court on behalf of their clients.
However, the LPPs are governed by LPP Rules of Professional Conduct and LPP Discipline and
Disability Rules and are considered officers of the court. They are subject to a requirement to have
trust accounts and to perform pro bono services. The program is administered by the Utah State
Bar.
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APPENDIX C
Memo
To:

Hon. Edwina G. Mendelson,
Deputy Chief Administrative Judge for Justice Initiatives

From: Shante Thomas, MPA
Date:

October 2, 2020

Re:

Research on National and International Nonlawyer Programs

Below are general descriptions and information on national and international nonlawyer
programs. Please note that this is an ongoing research project and as I uncover additional
programs or resources these materials will be updated.

Report: Nonlawyer Navigators in State Courts
In July 2019, the Justice Lab at Georgetown Law Center published a study to survey the
landscape of nonlawyer navigator programs in state courts assisting self-represented litigants.
The report identified and analyzed 23 programs in 15 states and the District of Columbia. The
study presents a new look at the outlines of these programs and suggests recommendations to
further incorporate nonlawyer navigators into justice system settings. Information about national
programs referenced in this memo were drawn from this study.
Varied Approaches to Nonlawyer Navigator Programs
The Georgetown study found no visible single model for the navigator program; rather, there
were considerable variations in staffing, scope, and design. The most common staffing
arrangements involved paid staff, AmeriCorps members, and community volunteers (including
high school, undergraduate, and graduate students). All of the programs studied required
navigators to undergo training prior to assisting litigants, and navigators were supervised in some
manner during their time with the programs.
With considerable variation across programs, navigators assisted litigants in several ways,
including help filling out paperwork, physically navigating the courthouse, getting information
and referrals, and communicating with opposing counsel. Some navigators also reported serving
as emotional support to self-represented litigants. While many of those served by these programs
were self-represented, some services were offered to both parties in a case.
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Program Impacts and Recommendations for Further Expansion
At the time of the study, several of the programs had conducted evaluations to assess impact. The
most common themes were the beneficial impact on the completeness and accuracy of selfrepresented litigants’ forms and filings, as well as feeling prepared. With respect to procedural
justice measurements, the impact of giving litigants a space to be heard and share their stories
also had positive impacts.
One major takeaway from the study was the need for funding to maintain navigator programs.
According to the report, “many programs lack the institutional commitment to garner necessary
resources for longer-term program sustainability, let alone expansion.” The report also highlights
the opportunities presented by these programs for courts to learn more about the self-represented
litigant experience.
Canadian Report on Public Legal Education
I also reviewed a report conducted by Clare Shirtcliff, a solicitor with Law for Life: The
Foundation for Public Legal Education, a charity which runs the website AdviceNow. This
website provides quality information on rights and legal issues for the general public in England
and Wales. Ms. Shirtcliff spent five weeks in four provinces researching Public Legal Education
(PLE) projects to find out how Self-Represented Canadian citizens are given the knowledge,
skills and confidence to help them resolve everyday legal problems (and see if it could be
replicated in the UK).
The report looked at four service providers: Vancouver Access to Justice Centre, Law
Information Centres (LinC), Genesis Project and the Legal Services Society (LSS). In terms of
service delivery, these programs reminded me of similar programs we have like Help Centers,
Law Libraries and Legal Hand. The one program that stood out to me was the Legal Services
Society. This organization accepts and processes applications for Legal Aid but also provides
some direct legal services to the public. Unlike the other programs, only LSS provided limited
legal advice and representation in family law.
Litigant in Person Support Strategy - England, Wales and Scotland
Part of the research done by Clare Shirtcliff in Canada contributed to the development of the
Litigant in Person Support Strategy (LIPSS). LIPSS is a national partnership of charities working
together to improve the experience of people facing the legal process alone by improving access
to information, practical support, advice and representation. It is a collaborative project involving
The Access to Justice Foundation, RCJ Advice, LawWorks, Law for Life, and Support Through
Court and Advocate. Working in partnership with the Ministry of Justice, these six organizations,
while independent, come together to deliver on the aims of LIPSS (“the Partners”). Through
these services, people can access help online, in person and over the phone. The journey of a
litigant in person is not linear, people access help at different points and require support tailored
to their legal matter and wider needs. Whether it be through using an online benefits calculator
and letter writing tool, getting one-time pro bono advice and representation, or having someone
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provide emotional support during their hearing, the Partners work to ensure that each or all of
these services are available for those who need them.

New York Court Navigator Program
Angela Redman, Esq., Coordinator of the NYS Court Navigator Program met with colleagues in
the Office for Justice Initiatives (OJI) in April 2020 to discuss revamping the program. The
consensus was that for the program to be expanded statewide there are a few considerations. The
program would need a funding source and partnerships with non-profit organizations, legal
service providers and local colleges. The OJI should provide guidance and support to establish
the programs, but they would ultimately be supervised by the local court.
Listed below are some of the national programs that have been identified:
1. Alaska- Abused Women’s Aid in Crisis (AWAIC) is fortunate to have three legal
advocates, covering all open courthouse hours, including evenings and weekends. Their
legal advocates provide assistance with protective orders and can make referrals to
outside agencies for legal representation in matters of divorce and custody. This service
ensures that victims who are in crisis will have access to someone who can help them
navigate a sometimes-confusing process.
2. Maricopa County, AZ- Providing Access to Court Services (PACS) AmeriCorps
Members help self-represented litigants navigate the often-confusing court system. While
serving in the PACS program members: learn about the judicial system and court process,
gain real-life experience assisting court customers, promote access to justice to court
visitors and provide resources to court customers.
3. California- JusticeCorps is a unique national service program that has helped over one
million Californians find access to justice since it began in 2004. Powered by a
partnership among California courts, campuses, community legal assistance providers,
and AmeriCorps, JusticeCorps recruits college students and recent graduates who help
people coming to court without attorneys. JusticeCorps members assist self-represented
litigants by serving in court-based self-help centers in the Bay Area, Los Angeles and San
Diego educating litigants on their legal options, mapping out next steps, and helping them
tell their story. By providing neutral assistance—not legal advice—JusticeCorps
members empower litigants to understand their options, to have their voices heard, and to
confidently move forward with their legal matter.
4. Westchester, NY- The mission of the Bravehearts, a youth-led non-profit, is to empower
young adults touched by the child welfare system to become active and authentic leaders
in their own lives as they transition into adulthood. Bravehearts M.O.V.E. New York is
the chapter-lead for the state. They work to improve services and systems that support
positive growth and development by uniting the voices of individuals who have a “lived”
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experience in various systems including mental health, juvenile justice, education and
child welfare. (not currently active)

5. New York City- Housing Court Answers (HCA) was founded in 1981 when a group of
concerned advocates working at community-based groups and legal service offices started
two task forces to help tenants without lawyers in the Bronx and Brooklyn Housing Courts.
HCA educates and empowers NYC tenants and small homeowners through information
tables and a hotline. They provide guidance and support on Housing Court and housing
law, rent arrears assistance, and homeless prevention. They also assist NYCHA tenants
with an information table at 803 Atlantic Avenue in Brooklyn. HCA also conducts
trainings for community groups, unions, elected officials and others on Housing Court
procedures, eviction prevention programs and housing law. And, last but most important,
they fight every day for the rights of unrepresented people in Housing Court.
6. Queens, NY - Pro Bono Net partnered with Legal Services for the Elderly in Queens
(Part of Jewish Association for Services for the Aged - JASA) to develop a new web app
that enables social workers to perform quick legal screenings for homebound and
disabled seniors. JASA assists many at risk Queens seniors with their emergency issues,
in particular housing, consumer debt, and elder abuse cases. However, many seniors are
homebound or face significant obstacles getting legal help and to a courthouse. In many
ways they personify the broader justice gap in America.
7. New York City- Legal Hand trains local volunteers at storefront centers in some of New
York’s most vulnerable neighborhoods. These volunteers provide free legal information
and referrals to their neighbors. Assistance can take many forms, including help with
navigating the social services system, completing online legal forms, and drafting form
letters. A legal services attorney is on-site at each Legal Hand office to train and assist
volunteers.
Legal Hand operates in the Brooklyn neighborhoods of Brownsville and Crown Heights,
in Jamaica, Queens, and in the Highbridge and Tremont neighborhoods of the Bronx. The
program is run by the Center for Court Innovation in collaboration with the New York
State court system, the Legal Aid Society, Legal Services NYC, and New York Legal
Assistance Group.

8. New York City- Guardian Ad Litem Program (GAL). While most GALs are attorneys, it
is not necessary to be an attorney to become a GAL in Housing Court. It is necessary for
the prospective GAL to have some legal or social service background. Court-appointed
GALs are expected to advocate on behalf of their client with the goal of making any
necessary interventions to prevent eviction. Although the specific responsibilities of a
GAL vary according to the case, common duties often include making court appearances,
coordinating with social service agencies to secure needed entitlements or services, and
negotiating settlements with other parties involved in the case
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9. New York City- Sanctuary for Families Court Advocates Project (CAP) trains and
mentors summer associates and new law firm associates not yet admitted to the bar to
advocate for pro se domestic violence victims seeking orders of protection. CAP places
advocates directly in the courthouse and supervises them while they interview petitioners,
draft petitions, and serve as advocates during their initial court appearance. CAP
participants receive a five-hour intensive training and a detailed training manual before
going to family court.
10. Nassau County, NY- Nassau County’s Matrimonial Navigator Program utilizes students
from Hofstra Law School who are taking the Family Law and Skills class during the
school year, and it utilizes court interns during summer months. The Navigators help
unrepresented litigants fill out motion papers, statements of net worth and Judgment of
Divorce packets. The Navigators are trained by the Supervising Matrimonial Judge’s staff
and personnel from the clerk’s office. Navigators explain the paperwork and identify
where information should be listed on the forms, but do not provide legal advice. Due to
the pandemic, the program is currently operating virtually.
11. District of Columbia- Supportive Advocacy Team (SAT) members are essential
personnel at the city’s two Domestic Violence Intake Centers (DVIC), providing
comprehensive court-based advocacy services. SAT Advocates are a foundational link to
further support survivors navigating the aftermath of a crisis. Some of the services they
provide include: guidance through the Civil Protection Order process; referrals to a pro
bono attorney; court preparation and accompaniment; social service referrals for mental
health services, housing, and more; safety planning; assistance with public benefits; basic
needs support; and assistance with any other portion of the court or social services
system.
12. Georgia- The Southwest Georgia Legal Self-Help Center began the Legal Navigator
program in June 2018. They provide legal information while also helping people navigate
through the court system. While the courts were closed during the height of the
pandemic, navigators went outside to serve people wearing masks and practicing social
distancing to help patrons fill out forms. Calls to the center were re-routed to their
personal cell phones. Navigators also used Facebook to inform the public and even met
with people in local grocery stores to provide legal assistance. They maintained contact
with 38+ partners, meeting almost anywhere. Between March 1, 2020 and June 30, 2020,
they serviced 1,033 patrons. They have also used technology like Lifesize, Zoom or
Facebook for videoconferencing purposes. Looking forward, navigators hope to host
virtual town halls and zoom classes for the public.
13. Illinois- The Illinois JusticeCorps currently serves 13 courthouses in 11 counties. Three
years ago, the Access to Justice (ATJ) Commission launched the Self-Represented
Litigant (SRL) Coordinator grant program which is the second program to serve SRLs.
This year, to fulfill a major goal of the Illinois Judicial Conference’s strategic agenda, the
ATJ Commission expanded these existing networks to encompass representatives in all
24 judicial circuits. This Court Navigator Network of clerks and court staff based in
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courthouses throughout the state serves as a bridge, linking their courthouses with others
throughout the state to share ideas, develop new resources, and establish programs for
assisting SRLs, perhaps through additional and new methods because of COVID-19.

14. Maryland- Court navigators are undergraduate, graduate and law students who have
been trained about how the court works and can help an unrepresented person navigate
the steps of the court process. This program focuses on helping tenants who are suing
landlords for failure to repair hazardous housing conditions. The program also assists
defendants in debt collection cases, working alongside attorneys from the Maryland
Volunteer Lawyers Service and Pro Bono Resource Center.

Court navigators provide tenants with basic information about their legal options, assist
them with filling out court forms, go with them into the courtroom hearings and into
hallway negotiations, and aid with any follow-up steps afterward. They also help tenants
with organizing their paperwork, figuring out budgets, and getting access to resources.

15. Montana- Justice for Montanans Americorps project places 23 members directly in local
Montana communities to help provide and expand intake and outreach, legal information
and referral services for low to moderate income residents seeking civil legal assistance.

16. Oklahoma- The courthouse Navigator Project provides guides to assist individuals who
don’t have legal representation. Initiated by the Access to Justice Commission, in
collaboration with Americorps, Legal Aid Services and the University of Oklahoma
College of Law. The project stations volunteer law students within the Office of the
Court Clerk to provide basic legal information and serve as guides for self-represented
court users.
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Social workers often work closely with lawyers in serving clients who are confronting a wide array
of challenges in their lives, including the threat of eviction or the loss of child custody.
Many also have experience advocating for clients and representing them in meetings that could
determine how their interactions with the legal system play out.
Meanwhile, members of the public facing civil legal issues frequently go without representation due
to the lack of affordable legal help.
With that backdrop in mind, the New York state courts’ Working Group on Regulatory Innovation
has unanimously recommended the state create a program to train and license social workers to
provide limited legal services for clients. The permitted legal tasks should include court
representation and advocacy, according to the panel’s report
(https://www.nycourts.gov/LegacyPDFS/publications/RWG-RegulatoryInnovation_Final_12.2.20.pdf) released in December.
The working group, which is part of the broader Commission to Reimagine the Future of New
York’s Courts, suggested its recommendation about social workers could serve “as a potential
forerunner of other possibilities” for using nonlawyers to close the access-to-justice gap.
The panel also recommended expanding New York’s Court Navigator Program, which permits
nonlawyers to provide a variety of services to eligible unrepresented litigants that do not constitute
the practice of law. The proposed expansion would include training and permitting navigators to
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Image from Shutterstock.com (https://www.shutterstock.com/image-photo/scales-justice-juridical-book-on-table-1042214941).
conduct some legal work.
On the other hand, the report advised against alternative business structures, including nonlawyer
ownership of law firms, for the time being.
“[Licensing social workers] offered the most promise to enable a fairly large group of people
relatively quickly—with we hope relatively limited additional training—to offer legal services and
advice that might ameliorate the access-to-justice issue,” says Paul C. Saunders, a retired Cravath,
Swaine & Moore partner who co-chaired the working group.
New York Chief Judge Janet DiFiore has since tasked a judge who served on the working group to
oversee implementation of its social workers and navigators proposals. If New York were to
ultimately permit social workers to provide legal advice and representation, it would be the most
populous state to implement such a paraprofessional initiative—and the first to pursue this type of
approach.
Two states, Washington (https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-programmet-its-demise) and Utah (https://www.utahbar.org/licensed-paralegal-practitioner/), have previously launched nonlawyer
licensing programs geared primarily toward those with paralegal experience.
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Additionally, Arizona’s new legal
paraprofessionals initiative
(https://www.abajournal.com/web/article/arizona-approvesalternative-business-structures-as-part-of-access-to-justice-

kicked off Jan. 1; Minnesota plans to
launch a pilot paraprofessional initiative
reforms)

(https://www.abajournal.com/news/article/minnesota-tolaunch-legal-paraprofessional-pilot-program)

March; and California

starting in

(http://www.calbar.ca.gov/About-Us/Who-WeAre/Committees/California-Paraprofessional-Program-

is among the states reviewing
whether to implement a new paraprofessional
legal license.
Working-Group)

Paul Saunders.

Saunders and his New York working group co-chair, St. John’s University School of Law dean
Michael A. Simons, point out that a number of social workers are already employed by existing legal
services providers, making them a natural focal point in the panel’s deliberations about nonlawyer
licensing.
Simons adds that a large share of social workers primarily work with the poor and underserved,
which are the groups who would most benefit from more affordable and accessible legal help.
“In many ways, because of their training in trauma, they are better positioned than lawyers to work
with various populations of people in need,” Simons says of social workers.
Working group member Laurette Mulry, attorney in charge at the Legal Aid Society of Suffolk
County in New York, says her organization employs social workers who assist with criminal and
family defense cases. They have helped improve the quality of the society’s client representation, she
says, including through screenings conducted early in criminal cases to assess whether clients need
medical and rehabilitative services.
“Training and licensing social workers to conduct limited legal work has the potential to improve
access to justice, especially when those services may be tangential to, and under the umbrella of,
current legal service providers who may oversee and supervise such services,” Mulry wrote in an
email.
The working group’s report says the creation of its recommended social worker initiative may need
to be approved by the New York legislature, or more simply, the Office of Court Administration.
The issues to be ironed out during implementation planning include the extent of the limited legal
services social workers will be able to provide, whether a new license should be created, and how
much additional education and practical training to require before permitting social workers to
undertake legal tasks.
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Given the education and experience social workers already
possess, the New York co-chairs envision the licensing
requirements will be far less stringent than those in other
states that have implemented nonlawyer licensing. Simons
says he believes this would ensure the cost associated with
certifying social workers to engage in legal work would be
modest and not have to be passed along to consumers.
Additionally, the working’s group report said implementing
its proposal will require collaboration with schools of social
work and law schools to develop the academic curriculum.
Saunders says the working group has already heard from
academics who were enthusiastic about what the panel has
proposed, and no opposition has materialized to date.
A spokeswoman for the New York State Bar Association
said the association has no existing policy on the working
group’s social workers proposal and declined to comment
further at this time.
Samantha Fletcher, executive director of the National
Association of Social Workers—New York State Chapter,
says there are a number of issues the courts would need to work through before implementing such a
program, with licensing being chief among them.
Michael A. Simons. Photo by Trent Anderson.

She highlights that social workers’ licenses prescribe their scope of practice, and they could not go
beyond those boundaries even if they were trained and certified by the court system to do so.
“I think anyone looking to do this needs to meet with the New York State Education Department and
our licensing board to talk about what our scope of practice is and what that entails,” Fletcher says.
The New York panel’s report acknowledges there are “challenges that would have to be overcome if
social workers were empowered to give traditional legal advice to their clients,” citing the
professions’ different ethical rules as the most obvious one. The report also mentions insurance
coverage for malpractice as another potential issue.
Give us feedback, share a story tip or update, or report an error.
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RECOMMENDATION #5: RECOGNIZE A NEW LICENSED PARALEGAL
MODEL SO THAT LAWYERS CAN OFFER MORE EFFICIENT AND
AFFORDABLE SERVICES IN HIGH VOLUME AREAS OF NEED
Watch the pocket chat for this recommendation
The Optimizing the Use of Other Professionals Committee (Optimizing Committee) recommends that
the Court issue a new rule within the Rules on Admission and Discipline of Attorneys, based on Rule
711 (Representation by Supervised Law Students or Graduates), that would authorize Licensed
Paralegals to provide a broader range of client services, in designated legal areas where there is
documented high unmet need, beyond those currently permitted for traditional paralegals.
Supervision by an Illinois lawyer in good standing would be required for Licensed Paralegals. The lawyer
or law firm employing a Licensed Paralegal would be required to carry malpractice insurance that covers
the acts of the paralegal. Further, Licensed Paralegals would be subject to stringent training and
experiential requirements before they could obtain a license from the Supreme Court. Once a paralegal
has met all requirements for licensing, they would be permitted to provide services in limited types of
cases, and to provide an attenuated range of client services. Licensed Paralegals would be subject to
discipline and withdrawal of license by the Attorney Registration and Disciplinary Commission.
The potential for enhanced lawyer efficiency and cost-effectiveness provides the rationale for creating
this new class of provider. Some aspects of the practice of law in high-demand (and often high-volume)
proceedings do not require significant legal analysis and judgment. Lawyers spend considerable amounts
of time in simple status hearings, or preparing routine pleadings and documents. This is especially true in
the types of cases – family law, evictions, and small consumer debt matters - where this proposed rule
would authorize Licensed Paralegals to assume an expanded role.
Some other jurisdictions have experimented, or are considering experimenting, with creating new
categories of independent Limited License Legal Technicians or independent Licensed Document
Preparers.40 Those categories of provider are permitted to practice law, with restrictions, without
lawyer supervision. The Optimizing Committee does not recommend that Illinois follow this approach,
as we do not see it as the most efficient or effective way to expand services or lower the costs of legal
services. The Committee notes that other factors impede the ability of consumers to readily find
solutions to their legal problems, such as failing to recognize a matter is legal in nature, not knowing
where to turn for reliable legal help, and the murky transparency and overall cost of services. Given the
fact that these independent providers would have the same operation costs and the same challenges in
connecting to clients that lawyers face, the Committee believes it is unlikely that these providers would
be able to deliver services at scale at significantly lower cost.
The proposal offered by this Optimizing Committee takes a different approach – it seeks to increase
lawyer efficiency by offering the option of placing greater reliance for some tasks on supervised Licensed

40

e.g. Washington State Limited License Legal Technician - https://www.wsba.org/for-legal-professionals/join-thelegal-profession-in-wa/become-a-legal-technician but then https://www.wsba.org/docs/defaultsource/licensing/lllt/lllt-sunset-supreme-court-dissent-letter-june-5-2020.pdf?sfvrsn=ba6b09f1_4; Utah Licensed
Paralegal Practitioner - https://www.utahbar.org/licensed-paralegal-practitioner/; Arizona Legal Document Preparer https://www.azcourts.gov/cld/Legal-Document-Preparer-Program
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Paralegals.41 By relying more heavily on Licensed Paralegals for things like routine preliminary court
appearances, the lawyer can focus their attention on the more complex aspects of a case where legal
analysis and judgment are key. Licensed Paralegals also can address the shortage of providers in the
many “legal deserts” in the state,42 expanding the pool of providers in those areas under the ultimate
supervision of Illinois lawyers.
Illinois is not entirely alone in considering this alternate approach to expanding the use of paralegals. The
Minnesota Supreme Court is requesting public comment on a pilot project for use of paraprofessionals
to provide certain legal services in two areas (housing and family law) under the supervision of a licensed
Minnesota lawyer through an expansion of state student practice rules. 43
The Optimizing Committee considered, at length, each aspect of the proposal:
A. Title: The Optimizing Committee considered several possible titles for this proposed new
category of provider, including “Certified Paralegal,” and “Accredited Paralegal.” It was noted that there
are several voluntary national professional paralegal organizations that offer paralegal certification, so the
use of “Certified Paralegal” in Illinois might be confusing since some paralegals may have already
obtained certification through these voluntary organizations, meaning they have met educational
requirements, prior work experience as a paralegal, and passed a rigorous examination of the
knowledge necessary to be an effective professional paralegal (and the term “Certified Paralegal” is
actually a trademarked name of NALA-The Paralegal Association). Similarly, the voluntary Illinois
Paralegal Association has created a training/accreditation program through which it would designate
their members as “Accredited Paralegals,” by paying a fee and without taking any formal examination.
Therefore, to avoid confusion, the Optimizing Committee proposes that the Supreme Court use the
term “Licensed Paralegal” for the proposed new category of provider.
B. Categories of cases permitted: The Optimizing Committee sought to identify the categories
of cases where there is the highest demand for services (particularly among persons of limited means),
and where many aspects of practice are routine and form- or template-based. Permitting a broader
range of out-of-court and in-court services for Licensed Paralegals would enable both nonprofit and
higher-volume private practice firms to increase their efficiency, and in the case of private firms may
permit the lowering of costs. As a starting point for testing this concept in Illinois, the Optimizing
Committee proposes that practice be limited to family law, evictions, and consumer debt matters below
a certain threshold. If the proposed rule is implemented, the Court can gather data on its utilization,
effectiveness, and any problems that arise, and then later determine if these categories should be further
restricted or expanded.
C: Service types permitted: The Optimizing Committee determined that in the categories of
cases where Licensed Paralegals are proposed to be permitted to operate, the types of services that
they should be permitted to perform should track Rule 711 but be limited to those occurring before a
matter goes to trial. One Optimizing Committee member, however, believes that such a limitation is

41

See William D. Henderson, Legal Market Landscape Report (2018), available at:
http://board.calbar.ca.gov/Agenda.aspx?id=14807&tid=0&show=100018904&s=true#10026438. Henderson finds
that a key impediment to increases in productivity in service-oriented industries - including law - is the difficulty in
increasing efficiency of providers. “The core market problem is one of lagging legal productivity that, over time,
increases the price of traditional consultative legal services relative to other goods and services.” Henderson, at 35.
42
See: www.2Civility.org/the-disappearing-rural-lawyer
43
See: Legal Paraprofessional Pilot Project: http://www.mncourts.gov/Implementation-Committee.aspx (last visited
5-20-2020)
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unnecessary, and that Licensed Paralegals should be permitted to provide the full range of services in
these types of cases, including primary responsibility for trials and appeals.
D. Malpractice insurance: The Optimizing Committee had a robust debate concerning whether
lawyers (or law firms) who supervise Licensed Paralegals should be required to carry malpractice
insurance. Some members initially suggested that, since Illinois lawyers are not required to carry such
insurance, it is illogical to require this sub-category of lawyers to do so. Also, all lawyers are subject to
discipline if they do not provide competent services, including services provided with the assistance of a
paralegal. Requiring malpractice insurance before a lawyer/law firm is permitted to utilize a Licensed
Paralegal may be a disincentive for adoption of a business model that includes this new type of provider.
However, ultimately the Optimizing Committee reached consensus that malpractice insurance should be
required for the lawyer/law firm employing a Licensed Paralegal. Because this proposal would implement
an untested new concept that potentially carries some added risk to clients, protection of the public
should be paramount, and malpractice insurance should be required. The Optimizing Committee
considered including a provision concerning the insurance limits that must be included in the policy, but
did not think that such a provision would be realistically enforceable, and therefore decided to simply
require that a policy covering the acts of the Licensed Paralegal must be in effect.
E. Education and experience: The Optimizing Committee also engaged in robust discussion of
the education and experience requirements for a person to be granted a license as a “Licensed
Paralegal” by the Illinois Supreme Court. A principal matter of debate focused on whether a person with
a high school degree could obtain licensed status in Illinois with some amount of supervised experience
in a traditional paralegal position. Two other jurisdictions, by statute, regulate the traditional paralegal
profession in their states, including specifying detailed education and experience. These states limit
paralegals to the traditional role, but do require a person to meet certain requirements before they may
function in that role. Montana permits a person with only a high school degree to become a paralegal,
but only after obtaining 4,800 hours of experience. New Mexico takes a similar approach, but requires
seven years of experience. One member of the Optimizing Committee felt strongly that Illinois should
not permit those with only a high school degree to become a Licensed Paralegal, with any amount of
experience as a traditional paralegal. This member stated the belief that even many hours of substantive
legal work is not a substitute for education in an accredited academic institution. This member asserted
that the reason attorneys have to attend law school and not just apprentice with a licensed attorney is
because this formal education is seen by the bar as the only way to ensure that lawyers have the
competence to adequately represent individuals in a court of law. The majority of the Optimizing
Committee, however, agreed with the consensus position that an experiential path to Licensed Paralegal
status is important. Many people, due to various life circumstances, may not have access to higher
education, but can demonstrate aptitude and intelligence through service and experience. Furthermore,
there may currently be many Illinois paralegals with significant years of experience who could function
well as Licensed Paralegals, but who lack a higher education degree. Therefore, the majority of the
Optimizing Committee believed that the educational and experiential requirements set forth in the
proposal are sufficient for protection of the public. Public protection will be buttressed further because,
under the proposal, applicants for Licensed Paralegal status will be tested for knowledge of professional
ethics, under lawyer supervision, covered by malpractice insurance, and subject to discipline and license
withdrawal if they do not perform well.
A detailed proposal for a Licensed Paralegal Rule is set forth below. In addition to the matters discussed
above, the proposal addresses such issues as administration of the Rule, ethics requirements, and CLE
requirements. Of course, full implementation would require adjustments to other Illinois rules and
policies, including appropriate changes relating to the Administrative Office of the Illinois Courts, the
Attorney Registration and Discipline Commission, etc. Further refinement of the concept will be
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assisted by review and comment from interested groups and individuals, including the judiciary, the bar,
and paralegals.

PROPOSED LICENSED PARALEGAL RULE 7XX. REPRESENTATION BY
LICENSED PARALEGAL
(a) Authorization. A paralegal who has completed the licensing requirements described in
paragraph (c) of this title may provide the services described in paragraph (d) of this title as a Licensed
Paralegal.
(b) Conditions Under Which Services Must be Performed. The services authorized by this
rule may only be carried out if all of the following requirements are met:
(1) The Licensed Paralegal is employed by:
(i) a lawyer who is licensed and in good standing in the state of Illinois;
(ii) a law firm that has obtained a certificate of registration from the Supreme Court of Illinois;
or
(iii) a legal aid bureau, legal assistance program, organization, or clinic chartered by the State of
Illinois.
(2) The lawyer, law firm, or other permissible institution employing the Licensed Paralegal provides
supervision of the Licensed Paralegal by a licensed Illinois lawyer in good standing.
(3) The lawyer, law firm, or other institution employing and supervising the Licensed Paralegal:
(i) Maintains malpractice insurance coverage that includes coverage for acts of the Licensed
Paralegal, and verifies such coverage annually when filing a license renewal with the ARDC, and
(ii) Actively practices in the types of cases where the supervised Licensed Paralegal is providing
services.
(4) The law firm or lawyer providing supervision obtains written consent to representation from the
person on whose behalf a Licensed Paralegal is acting and shall file the consent with the court in each
case where such representation is provided.
(c) Paralegal Licensing. A paralegal must be licensed by the Supreme Court of Illinois to provide
services in the types of cases described in paragraph (d)(1). To obtain a license to provide services in
such cases, a paralegal must:
(1) Meet one or more of the following educational, training, and work experience qualifications:
(i) have received an associate's degree in paralegal education from an accredited institution or a
baccalaureate degree in paralegal education from an accredited college or university, or a baccalaureate
degree in any discipline plus a post-baccalaureate certificate or master’s degree in a paralegal or legal
education/studies program;
(ii) have received a baccalaureate degree in any discipline from an accredited college or
university and have performed at least 2,000 hours of substantive legal work in any of the types of cases
described in paragraph (d)(1) or as a general litigation paralegal under the supervision of a licensed
attorney, documented by the certification of the attorney or attorneys under whom the work was done
on a form provided by the Supreme Court, and have completed at least five hours of approved
continuing legal education in the area of legal ethics and professional responsibility;
(iii) have received a high school diploma or its equivalent, and have performed at least 4,000
hours of substantive legal work in any of the types of cases described in paragraph (d)(1) or as a general
litigation paralegal under the supervision of a licensed attorney, documented by the certification of the
attorney or attorneys under whom the work was done, and have completed at least five hours of
approved continuing legal education in the area of legal ethics and professional responsibility;
(iv) have received certification or accreditation by the Illinois Paralegal Association, the National
Association of Legal Assistants, Incorporated (NALS), the National Federation of Paralegal Associations,
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Incorporated (NFPA), the Association for Legal Professionals (NALS), the American Alliance of Paralegals
(AAPI), or other national or state competency examination; or
(v) have graduated from an accredited law school and have not been disbarred or suspended
from the practice of law by any jurisdiction.
(2) Pass the Multi-State Professional Ethics Exam.
(3) File a character and fitness registration application with the Optimizing Committees on
Character and Fitness and receive a recommendation for licensing pursuant to that application.
(4) Maintain licensing by completing five hours of continuing legal education in the types of cases in
which they provide services and at least two hours of professional ethics education every 24 months.
(d) Services Permitted. A Licensed Paralegal may only render services in one or more of the
types of cases enumerated in paragraph (1) below, and may only provide the types of services described
in paragraph (2) below:
(1) Case types where services may be rendered:
(i) Domestic relations matters under the Illinois Marriage and Dissolution of Marriage and
Parentage Acts;
(ii) Civil matters under the Illinois Domestic Violence Act, Civil No Contact Order Act and
Stalking No Contact Order Act;
(iii) Guardianships of the person of minors under the Illinois Probate Act;
(iv) Evictions; and
(v) Contract and debt collection cases where less than $25,000 is at stake.
(2) Types of Service Permitted:
(i) Counsel and advise clients;
(ii) Negotiate a settlement;
(iii) Represent clients in mediation and other non-litigation matters; and
(iv) Prepare written documents, including contracts, settlement agreements, appearances,
pleadings, motions, and other documents to be filed with the court which may be signed by the Licensed
Paralegal with the accompanying designation “Licensed Paralegal” but must also be signed by the
supervising member of the bar.
(v) Appear in the civil trial courts and administrative tribunals of Illinois for all pretrial
proceedings, and court-annexed arbitration and mediation. The supervising lawyer need not be present
during such appearances.
(e) Regulation and Discipline. A Licensed Paralegal is subject to the Illinois Rules of Professional
Conduct applicable to licensed Illinois lawyers, and is subject to disciplinary proceedings by the ARDC.
Comment
[1] Because this is a new and untested business model, as a matter of public protection lawyers who
utilize licensed paralegals should be required to carry malpractice insurance. Further, the types of clients
to be served under this new model may be among the most vulnerable, and thus most deserving of
additional protection. While requiring supervising lawyers to carry malpractice insurance may provide
some disincentive to adopt a business model including licensed paralegals due to that additional burden,
the Optimizing Committee developing the rule believes that on balance it is more important to assure
that clients are protected.
[2] The Optimizing Committee discussed training and experience requirements at some length
before arriving at the formulation offered in this draft. The provisions suggested here are largely
borrowed from Montana and New Mexico regulations regarding paralegals, but with some adjustments
to those models to try to keep the barriers from entry as low as reasonably possible. There was
consensus among Optimizing Committee members that the rule should include an experiential path to
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licensure for applicants with only a high school education, but one member strongly disagreed and
believes that only applicants with a higher education degree should be able to receive a license.
[3] The Optimizing Committee discussed whether it should propose a rule that creates a single
type of licensed paralegal, or three different paralegal licenses – one each for domestic relations,
eviction, and consumer matters. Ultimately, it chose to suggest a single license, believing that either
broad training through respected sources, or on-the-job training plus significant experience in any one
area would likely provide adequate preparation for a licensed paralegal to undertake other types of
cases as well, with ongoing attorney supervision. Moreover, it will at all times be the responsibility of the
supervising lawyer to carefully oversee the work of each licensed paralegal.
[4] The model proposed by this draft rule is, to the knowledge of the Optimizing Committee,
unique. It is unlike the “independent” paralegal models that are being piloted in several other states.
Adding new types of independent legal providers (Limited License Legal Technicians, etc.) will not
necessarily increase access to services, because those new types of providers will be subject to the same
types of operating costs and market forces that historically dictate the costs to consumers of the
services. Therefore, the model suggested by this draft rule attacks the problem of access to legal
services from a different direction – it offers a path to increased lawyer efficiency by lowering operating
costs through deployment of lower-cost labor within a firm; labor that is authorized to provide a much
broader range of client services than the traditional paralegal is permitted to undertake. This will enable
the attorney to truly practice “at the top of their license,” by focusing on legal analysis and the more
complex aspects of client service (e.g. trials and appeals), while authorizing licensed paralegals to provide
a full range of the more routine aspects of client service.
return to the table of contents
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Phone +1 704 819 2132
Fax +1 704 541 4751

North Carolina Justice for All Project
justiceforallproject@gmail.com

Friday, January 22, 2021
VIA EMAIL ONLY: ALF@SC.NCCOURTS.ORG
The Honorable Paul M. Newby, Chief Justice
Supreme Court of North Carolina
PO Box 1841
Raleigh, NC 27602
VIA EMAIL ONLY: JBELK@NCBAR.GOV
Mr. Warren C. Hodges, Chairman
North Carolina State Bar Board of Paralegal Certification
North Carolina State Bar
217 East Edenton Street
Raleigh, NC 27601
Re: Proposal for a Limited Practice Rule to Allow Non-Lawyers to Assist North
Carolinians With Access to Justice
Dear Chief Justice Newby and Chairman Hodges:
We hope this letter finds you well.
Attached please find our “Proposal for a Limited Practice Rule to Narrow North
Carolina’s Access to Justice Gap.” Please let us know if you require a hard copy of
this proposal and appendix, and we will send it pursuant to your instructions.
As an introduction, this proposal is similar to several pilot programs utilized in
other states, which provide pathways for certain limited legal services to citizens
with limited financial means to meet needs that are not often met by lawyers.
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VIA EMAIL ONLY: ALF@SC.NCCOURTS.ORG
The Honorable Paul M. Newby, Chief Justice
North Carolina Supreme Court
VIA EMAIL ONLY: JBELK@NCBAR.GOV
Mr. Warren C. Hodges, Chairman
North Carolina State Bar Board of Paralegal Certification
January 22, 2021
Page 2
The program is needed because legal aid providers are inundated with pleas for
help and are forced to turn away the large majority of requests for legal assistance,
namely due to limited financial and human resources. Additionally, increasing pro
se cases impose a disproportionate strain on our courts. Excessive time demands,
incomplete and illegible submissions, and limited understanding of court procedure
all contribute to an overwhelmed court system.
The proposed limited practice rule would allow certain certified paralegals and
unlicensed law school graduates, after meeting certain requirements, to provide
limited legal services. We understand that the scope of services would be limited to
fill a void that, for practical reasons, neither private practice attorneys nor legal aid
providers, are able to fully address. We define the proposed limited scope of services
that would be available under this program in our proposal but would request
consideration of the following practice areas: family law, landlord-tenant law, estate
planning and probate law, debtor-creditor law, administrative law, and
expungements.
We understand that the State Bar exercises its regulatory powers under the direct
and continuing supervision of the North Carolina Supreme Court, which by statute
approves the State Bar's rules. Therefore, absent a clear protocol for submitting
such a proposal, we are contemporaneously submitting this proposal to the North
Carolina Supreme Court and the North Carolina State Bar in consideration of the
interest and prosperity of underserved North Carolina residents.
As paralegals certified by the North Carolina State Bar, we are aware of the
legitimate concerns regarding this subject matter within the legal community. We
have researched this topic extensively over the last three years. We have reviewed
countless reports from non-profit legal aid organizations in North Carolina and from
state-sponsored commissions detailing the significant legal need North Carolina
residents have for reasonably priced legal services. We have also researched limited
licensing models in other states such as Washington and Utah. We believe our
carefully and thoughtfully drafted proposal provides a well-grounded plan for
reducing the burden on the North Carolina court system and non-profit legal aid
providers.
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VIA EMAIL ONLY: ALF@SC.NCCOURTS.ORG
The Honorable Paul M. Newby, Chief Justice
North Carolina Supreme Court
VIA EMAIL ONLY: JBELK@NCBAR.GOV
Mr. Warren C. Hodges, Chairman
North Carolina State Bar Board of Paralegal Certification
January 22, 2021
Page 3
Finally, we have provided a copy of this proposal to those, by their request, who
were involved in helping us collect data and conduct research for this proposal.
In partnership with attorneys throughout North Carolina, we can help narrow the
access to justice gap. We hope you will be pleased with the attached proposal and
welcome the opportunity to discuss this matter further.

Respectfully,
Alicia Mitchell-Mercer, LPP, CSM, ACP, RP, NCCP, SCCP
S.M. Kernodle-Hodges, NCCP, VSP, NCCMC
Rachel Royal, NCCP
Shawana W. Almendarez, NCCP
Morag Polaski, ACP, NCCP
North Carolina Justice for All Project
justiceforallproject@gmail.com
Encl.: Executive Summary
Proposal for a Limited Practice Rule to Narrow North Carolina’s Access to
Justice Gap
Appendix to Proposal
CC:

Survey participants - North Carolina Certified Paralegals
Survey participants - North Carolina State Bar-approved paralegal education
programs
Survey participants - North Carolina attorneys
Jennifer Lechner, Executive Director, North Carolina Equal Access to Justice
Commission (by request)
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Executive
Summary

Proposal for Limited Licensing
in North Carolina
North Carolina Justice for All Project
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Research: Access to Justice Gap
● 86% of civil legal problems reported by low-income
Americans received inadequate or no legal help.
● There is one legal aid attorney for every 8,000 North
Carolina residents eligible for legal services, compared to
one private lawyer for every 367 North Carolina residents.
● Although Legal Aid of North Carolina reports that about
37% of the state’s population is eligible for their services,
they can only serve 1 in 10 households requesting
assistance.
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Research: Justice Gap Reports Are Misleading
Reports from Legal Aid and Legal Services Corporation do not capture
individuals above the eligibility guidelines who still cannot aﬀord legal
counsel. In 2019, the max income cut-oﬀ for legal aid was $15,950/yr.
for a single person and $32,750/yr. for a family of four. Many North
Carolina residents with income greater than these amounts still cannot
aﬀord legal counsel.
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Research: Purpose of UPL Statutes
“UPL rules purport to protect consumers by maintaining the integrity and
competence of people who render legal services. However, in the name of providing
protection to consumers, UPL rules have the eﬀect of creating a monopoly for the
legal profession...” Matthew Longobardi, Unauthorized Practice of Law and
Meaningful Access to the Courts: Is the Law Too Important to Be Left to Lawyers? 35
Cardozo L. Rev. 2043, 2045 (2014)
Do our UPL statutes still serve their purpose of protecting the community from
bad actors or have they become a hedge of protection around the economic
interests of lawyers? Monopolies mean higher prices and higher prices force
consumers to make one of two choices: Pay the higher price or do without the
service.
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What is Limited Licensing Colloquially Speaking?
Limited licensees are to lawyers as nurse practitioners are to doctors:
● A nurse practitioner can treat patients and prescribe medication
independently of a doctor, but a nurse practitioner cannot do
everything a doctor does.
● Like lawyers, limited licensees can provide clients with legal advice
and complete court documents, but the scope of a limited
licensee’s practice is limited.
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Limited Licensing - State Activity
Licensing Programs in Place:
● Arizona
● Utah
● Washington LLLT - Sunsetting but
LPO still in place.

See proposal for
complete list.

License Programs in Progress:
● Arizona
● California
● Colorado
● Minnesota
● New Mexico
● Oregon
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Primary Goals of Limited Licensing
● Increase access to aﬀordable legal services for low- to moderateincome residents by removing the monopoly on the delivery of legal
services.
● Reduce the burden on North Carolina courts by reducing bottlenecks
and ineﬃciencies through limited representation.
● Oﬀer professional growth opportunities for paralegals and unlicensed
law school graduates.
● Increase the number of licensed legal professionals in the state who are
able and willing to provide pro bono services.
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Limited Licensing Requirements

Education

Experience

Certiﬁcation

Examination
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Limited Licensing - Proposed Practice Areas
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Limited Licensing Requirements
Education
1.
2.
3.
4.
5.

Juris Doctor,
Associates or Bachelors in Paralegal Studies,
Associates or Bachelors + Paralegal Certiﬁcate, or
Associates or Bachelors + 15 credit hours of paralegal studies courses.
Foundational courses: Civil Procedure, Contracts, Interviewing and
Investigation Techniques, Law and Legal Process, Law Oﬃce Procedures
and Technology, Legal Research, Writing and Analysis, and Professional
Responsibility
6. Waiver with at least 10 years of experience.
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Limited Licensing Requirements
Certiﬁcation
1.
2.
3.
4.
5.
6.

North Carolina State Bar (NCCP)
South Carolina Bar (SCCP)
NALA’s Certiﬁed Paralegal (CP)
NFPA’s Core Registered Paralegal (CRP)
NFPA’s PACE Registered Paralegal (RP)
NALS’ Paralegal Professional (PP)

**Juris Doctors exempt from certiﬁcation requirement.
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Limited Licensing Requirements
Experience
● 1,500 substantive law related work within 3 years.
● Experience within applicable practice area for 5 years.
**Juris Doctors exempt from experience requirements.
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Deﬁning Experience
● “Substantive Law-Related Experience” means drafting pleadings,
legal documents or correspondence, completing forms, preparing
reports or charts, legal research, and interviewing clients or
witnesses.
● Substantive law-related experience does not include routine
clerical or administrative duties.
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Limited Licensing Requirements
Examination

● Practice area exam.
● Professional Responsibility / Ethics exam.
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Limited Licensing Requirements
● Twelve CLEs (professional
responsibility, trauma-informed legal
advocacy, and technology).
● Two professional references to
ensure good moral character.
● Other administrative requirements.
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Engagement Agreement Requirements
● Clear provisions (e.g., scope, fees).
● Non-lawyer disclaimer.
● NCSB contact info for complaints.
● No contingency fees.
● See full proposal for more details.
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Limited-Time Waiver
●
●
●
●

10 years of experience within last 15 years.
Proof of experience signed by lawyers.
Paralegal certiﬁcation.
Practice area and professional responsibility
exams.
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Beneﬁts to Attorneys
as colleagues:

as employers:

● collaboration and referrals
to/from limited licensees.

● Freeing up the attorney’s
time to work on more
proﬁtable matters.

● Increased market share by
receiving business from
licensee referrals.

● Increased market share by
billing licensees at lower
rate.
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Beneﬁts to Prospective Clients
● Aﬀordable access to legal
representation.
● Better outcome for legal matters.
● Client satisfaction.
● Assistance for tech-challenged clients.
● Assistance for clients with physical or
developmental disabilities.
● Assistance to clients with other special
needs.
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Beneﬁts to Community
● Economic Impact - cost savings to
the state and local economies due
to the advocacy of providers in
legal cases (e.g. domestic
violence, foreclosure, child
support, and eviction prevention).
● Potential 40% increase in pro bono
legal service providers.
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Beneﬁts to NC Courts
● Reduction in bottlenecks, log jams,
re-ﬁlings, dismissal, continuances, and
other delays due to insuﬃcient legal ﬁlings
and lack of knowledge concerning state
and local procedural rules.
● Assistance with the backlog of cases due
to COVID-19 restrictions that will likely
change the Courts’ daily operations for
the foreseeable future.
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Measuring and Monitoring Progress
● Create a provisional licensing process.
● Collect data (data points on next slide) from licensees on
a quarterly basis.
● Create a risk management plan and collaborate with
data analysts in legal academia to study “harm” and
suggest changes to the program.
● Use key performance indicators to measure program
success.
● Hold retrospectives or reviews on a quarterly basis.
● Create a change management plan to implement
changes for next quarter based on data-driven
feedback.
● Create a communications plan to communicate changes
to stakeholders.
● Measure and monitor progress each quarter until the
program produces desired outcomes.
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Data Collected from Legal Technicians
● Method of Service Delivery: Lawyer/
Lawyer Employee
● Method of Service Delivery: Software
Provider with Lawyer Involvement
(legal document/ form completion
only)
● Method of Service Delivery: Software
Provider with Lawyer Involvement
● Method of Service Delivery: Nonlawyer
Provider with Lawyer Involvement
● Method of Service Delivery: Software
Provider without Lawyer Involvement
● Method of Service Delivery: Nonlawyer
Provider without Lawyer Involvement

●
●
●
●
●
●
●
●
●
●
●
●

Amount Paid
Legal Outcome
Customer Financial Outcome Value
Customer Geographic Location (requested)
Provider Number
Customer ID
Service ID
Scope of Service Sought
Legal Category
Legal Problem/Matter
Start Date
Complaints Between Start Date and
Present
● Service Status
● End Date
● Scope of Service Received
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Justice Delayed is Justice Denied
justiceforallproject@gmail.com
Click the links below to view the full proposal.
PROPOSAL FOR A LIMITED PRACTICE RULE TO NARROW
NORTH CAROLINA’S ACCESS TO JUSTICE GAP
APPENDIX TO PROPOSAL
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Proposal for a Limited Practice Rule
to Narrow North Carolina’s
Access to Justice Gap
Respectfully submitted to:
The Honorable Paul M. Newby, Chief Justice
North Carolina Supreme Court
2 E Morgan St
Raleigh, NC 27601
Warren C. Hodges, Chair
North Carolina State Bar Board of Paralegal Certification
North Carolina State Bar
217 East Edenton Street
Raleigh, NC 27601
Submitted By: Justice for All Project
justiceforallproject@gmail.com
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Alicia Mitchell-Mercer has worked in North Carolina as a paralegal since 2003 in the areas of
civil litigation, estate planning, trust management, family law, and securities disputes (FINRA). In
2012, Alicia transitioned into the role of legal project manager. In addition to employment as a
paralegal, Alicia consults with law firms and legal departments to implement traditional and Agile
legal project management methodologies and frameworks. She is also a securities disputes
arbitrator with the Financial Industry Regulatory Authority (FINRA).
Alicia has earned a B.S. in Paralegal Studies (Honors) and a M.S. in Project Management with an
emphasis on legal project management and engineering economic analysis. She has earned
paralegal certifications from NALA (ACP), NFPA (RP), the North Carolina State Bar (NCCP), the
South Carolina Bar (SCCP); and has earned advanced paralegal certifications in Trial Practice,
Contracts Administration, E-discovery, and Business Organizations: Incorporated Entities from
NALA. Alicia is certified by the International Institute of Legal Project Management (IILPM) as a
Legal Project Practitioner and by the Scrum Alliance as a Certified ScrumMaster.
Alicia is Chair of the Technology, Publications, and Communications Committees for the NCBA,
Paralegal Division. She is a member of NALA’s Continuing Education Council, which plans
conference education sessions; develops, coordinates, and facilitates continuing education
programs and certification review courses; and produces the legal magazine, Facts & Findings.
Alicia teaches CLEs and contributes to legal publications on the topic of legal project
management. Alicia also volunteers as a court-appointed Guardian ad Litem (child advocate) for
the 26th Judicial District, with Autism Speaks, and with Compassion International.
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S. M. Kernodle-Hodges is a legal project manager for Tolliver, Richardson & Kernodle LLC. The
firm specializes in the areas of project management, advocacy, mediation, and community
engagement. Kernodle is a native of Virginia where she served as a criminal justice official for ten
years.
She has an Associate of Science in Administrative Justice from Patrick Henry Community College
and a Bachelor of Science in Criminal Justice and Sociology from Averett University. Following her
undergraduate studies, Kernodle attended Duke University in Durham, North Carolina, graduated
from their paralegal program, and obtained her North Carolina Certified Paralegal credential.
Some of Kernodle’s most noteworthy accomplishments include being a North Carolina Municipal
Clerk, a Mediator, and Victim Service Practitioner. Kernodle is currently serving a three-year term
as a Council Member for the Paralegal Division of the North Carolina Bar Association and as CoChair for the Pro Bono Committee with the North Carolina Bar Foundation. In her continued
commitment to community and service, Kernodle serves on the Wake County North Carolina
Association of Educators (NCAE) Board of Directors and as a Guardian ad Litem for Wake County
Courts. In these roles she is a voice for students, children, families, and Education Support
Professional (ESP’s).
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Rachel Royal is a North Carolina State Bar Certified Paralegal, freelance paralegal, Notary
Public, and owner of Royal Touch Legal & Business Solutions, LLC. She graduated with honors
with an Associates in Applied Science from Carteret Community College’s ABA approved
paralegal program as the 2017 Paralegal Student of the Year.
One of her current contracts is as a paralegal consultant for the NC Pro Bono Resource Center’s
Drivers License Restoration Project. She was previously a paralegal for the Wilmington City
Attorney's Office, where she specialized in litigation, municipal board appeals, employment claims,
and constitutional research. Her immediate prior experience was as a corporate litigation
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Paralegal Division blog, and her favorite legal task is legal research and writing. She lives in
Wilmington, NC with her husband, two boys, and a mini Australian shepherd.
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th

Presently Shawana is a successful freelance paralegal and owner of NC Paralegal Consulting
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SUGGESTIONS FOR NAVIGATING PROPOSAL
Please consider the following suggestions for navigating this document.
1. Hyperlinked Table of Contents. The Table of Contents contains
anchors/hyperlinks. Each section title, subtitle, or heading under the table of
contents links to the corresponding section of this document.
2. Footnotes. URLs (web addresses) to all research materials used in creating
this proposal are provided in the footnotes. Clicking on the hyperlinked
reference in the footnotes will take you to the corresponding website or
document where research materials were found at the time they were
accessed.
3. Appendix. The appendix duplicates the most important reference materials
provided in the footnotes to provide ease of access to that content in the
event a hyperlink no longer works. The appendix contains reference
materials for reports, rules and regulations, judicial opinions, and journal
articles. We suggest accessing reference materials through hyperlinks in the
footnotes as the easiest way to review reference materials. Use the appendix
only if a link to reference material in the footnotes does not work (or if you
prefer it).
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PROPOSAL FOR A LIMITED PRACTICE RULE TO NARROW
NORTH CAROLINA’S ACCESS TO JUSTICE GAP
I.

PURPOSE
This proposal requests exploration by the North Carolina Supreme Court and

the North Carolina State Bar (collectively the “State”) into the efficacy and viability
of a limited practice rule. The proposed rule would allow certain certified paralegals
and unlicensed law school graduates, after meeting certain requirements, to
provide limited legal services to the public under carefully regulated circumstances
in ways that expand the affordability of quality legal assistance while protecting the
public interest.
This proposal discusses the need for such a role in the legal community to
counter the growing access to justice gap and makes recommendations
concerning the conditions of and limitations upon the provision of such services in
order to protect the public and ensure that only trained and qualified legal
technicians provide the same.
II.

INTRODUCTION - THE ACCESS TO JUSTICE GAP

"I have relationships with a number of Legal Aid lawyers, public defenders,
and similar practitioners. I know, I see, and I experience that despite their
Herculean efforts with all too scarce resources, the problem – or the opportunity –
they confront is bigger than what all of them combined can bring to bear. And in
this political day and age, those resources are shrinking. These front-line lawyers,
these first responders to too many lives in legal crisis need help. They need help in
addressing the legal needs of the least of these. — Julian H. Wright Jr., Attorney,
Robinson Bradshaw & Hinson, P.A. and Vice Chair of the North Carolina Equal
Access to Justice Commission”1

1

https://www.nccourts.gov/commissions/north-carolina-equal-access-to-justice-commission/about-equal-access-t
o-justice-commission [Accessed Jan. 9, 2021]
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Access to Justice Initiatives
Legal aid is the provision of assistance to people who are unable to afford
legal representation and access to the court system. Legal aid is regarded as
central in providing access to justice by ensuring equality before the law, the right
to counsel, and the right to a fair trial. Nearly one million people each year who seek
help for civil legal problems are turned away because of the lack of adequate
resources. The justice gap represents the difference between the level of civil legal
assistance available and the level that is necessary to meet the legal needs of
low-income individuals and families. Below we discuss available legal aid programs
in North Carolina and why these programs are insufficient to meet the enormous
legal need of North Carolina’s impecunious population.
North Carolina Equal Access to Justice Commission
According to the North Carolina Equal Access to Justice Commission, “[i]n
2018, more than 2 million North Carolinians were eligible for the services of legal
aid providers (i.e., with income at or below 125% of the Federal Poverty Level).
Within this low-income population, 71% of families will experience at least one
civil legal problem in a given year. Nevertheless, a staggering 86% of these legal
needs will go unmet because of limited resources for civil legal aid providers.
There is only one legal aid attorney for every 8,000 North Carolinians eligible for
legal services, compared to one private lawyer for every 367 North Carolina
residents.”2
This is North Carolina’s “Access to Justice Gap.”
Civil legal problems impact the most basic human needs: housing, health
care, safety, economic stability, and family structure, among others. Legal aid
providers help meet these fundamental needs through providing expert
representation in the areas of domestic violence protection, divorce, child

2

https://www.nccourts.gov/commissions/north-carolina-equal-access-to-justice-commission [Accessed Jan. 9, 2021]
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custody, housing, consumer protection, employment, veterans’ benefits, and
health.
The North Carolina Equal Access to Justice Commission’s website states
that “the North Carolina General Assembly repealed the Access to Civil Justice Act
and eliminated funding for general legal services in 2017. Federal funding for legal
services is often in jeopardy.3”
Legal Aid of North Carolina
Legal Aid of North Carolina (LANC) provides free legal help to low-income
North Carolinians in civil cases involving basic human needs like safety, shelter,
income, and more. Legal Aid of North Carolina (LANC) manages many programs4
including, but not limited to:
○
○
○
○
○

Eviction Negotiation Program
Lawyer on the Line
Volunteer Lawyers Program
Self-Help Clinic Volunteer Program
Legal on the Line - Paralegal Partnership

They also have a number of self-help clinics and other programs that are
created as needed (e.g., disaster-relief programs). Unfortunately, despite
well-meaning intentions, Legal Aid of North Carolina (LANC) has been unable to
fully fund each program they purport to offer and has historically fallen below the
national average regarding case closures. According to LANC’s Annual Report
2018:
Our major obstacle remains a lack of necessary resources to meet
the growing need for our services. About 37% of the state’s population is
eligible for our services. We can only serve 1 in 10 households who
need our help.
Each year we set priorities and guidelines to ensure we serve those
who need us the most and for whom legal help can have the largest impact.
This year we stretched our resources to touch the lives of 61,714 North
Carolinians including 26,796 children.
3
4

https://www.nccourts.gov/commissions/north-carolina-equal-access-to-justice-commission [Accessed Jan. 8, 2021]
https://www.legalaidnc.org/get-help/our-services [Accessed Jan. 18, 2021]
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For those we cannot represent, we create self-help materials and
conduct clinics to expand our impact and empower communities. We
conducted more than 1,200 outreach events in 2018. Online, our many
self-help videos garnered 22,381 views (see attachment 1).5
Those rejected are also referred to the NCBA Lawyer Referral Service, Advocate,
or to social services programs for non-legal issues (see attachment 2).6
Of the population LANC does serve, there are often long delays in receiving
assistance. For example, the Legal Aid of North Carolina (LANC) helpline has four
(4) specialized areas - Senior Legal Hotline, Fair Housing, NC Navigator, and a
Battered Immigrant helpline. If an applicant’s matter meets the screening criteria,
the applicant’s file is passed to the file assignment team. They then send the file to
either the (VLP) Volunteer Lawyer Project team or an (IA) Intake Attorney. This
process is extremely time consuming and often yields low confidence in the legal
services process (see attachment 3).7 If the client is directed to the VLP team, it
could be weeks before a volunteer actually contacts the client. The VLP team has
to confirm that volunteers are available, then refer the client’s information to the
volunteer, and the volunteer may take up to a week to actually contact the client.
Additionally, these volunteers mostly provide limited legal assistance (e.g.,
preparation of a demand letter or assistance with filling out standardized court
forms) rather than full representation. This often leaves clients without a complete
remedy for their situation weeks or months after they initially reach out for
assistance.
Legal Services Corporation
According to a study (see attachment 2)8 performed by the Legal Services
Corporation (LSC), problems preventing Legal Aid from meeting the needs of

https://www.legalaidnc.org/about-us/mission (Annual Report 2018) [Accessed Jan. 9, 2021]
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf [Accessed Jan. 9, 2021]
7
Legal Services Corporation Re: Legal Aid of North Carolina, Inc. - Program Quality Report and Comments 2018 https://lsc-live.app.box.com/s/k8a3gk5l6bhsot9zmj20xclsan2jg9l5 [Accessed Jan 11, 2021]
8
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf [Accessed Jan. 9, 2021]
5
6
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those who seek legal services include staffing, technology, and other resources.
The Legal Services Corporation (LSC) estimated in 2016 that 71% of
low-income families will experience at least one civil legal issue each year
including problems with health care, housing conditions, disability access,
veterans’ benefits, and domestic violence. The rate is even higher for households
with survivors of domestic violence or sexual assault (97%), with
parents/guardians of kids under 18 (80%), and with disabled persons (80%). To
make matters worse, most Americans incorrectly believe that they have a right to
an attorney in any court case. They are shocked to learn that legal assistance in a
civil case is difficult and expensive to attain.
North Carolina Pro Bono Center and Other Non-profit Programs
North Carolina’s financially disadvantaged population has some additional
options for legal aid and pro bono services including:
● North Carolina Pro Bono Resource Center
○ Driver’s License Restoration Project
○ Disaster Relief Legal Services Project (Hurricane Florence victims)
○ Small Business and Non-Profit Project
○ And many other projects that are collaborations with other pro bono
programs
● North Carolina Bar Foundation
○ COVID-19 Legal Hotlines
○ 4All Statewide Service Day
○ NC Free Legal Answers
○ Patent Pro Bono Program
○ NC LEAP
○ Wills for Heroes
● Carolina Justice Policy Center
○ Emancipate NC
● LawHelpNC.org
● Charlotte Center for Legal Advocacy
● Pisgah Legal Services
● D.E.A.R. Durham Expunction & Restoration Program
● Justice Matters NC
● NC Prisoner Legal Services
5
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One of the commonalities with most pro bono projects is that they offer
clinics or remote consultations for only a limited scope of the individual’s legal need
rather than actual representation. The majority of these projects are coordinated in
large part by compassionate volunteer attorneys. Those organizations that actually
have staff attorneys are often funded either by the state, organizations like IOLTA,
or private contributors. In recent years, pro bono projects have seen an increase in
paralegal volunteers, and many projects would not be able to function at a high
capacity without non-lawyers. Some examples include Legal on the Line (a
Paralegal Partnership through Legal Aid and the NCBA Paralegal Division), the
Drivers License Restoration Program through the NC Pro Bono Resource Center,
the Durham Expunction & Restoration Program, and Disaster Legal Services
Hotlines and FEMA clinics that were held to assist victims of Hurricane Florence.
As discussed above, one of the drawbacks of these pro bono projects is the
inability to secure enough volunteer attorneys to serve clients. Most volunteer
attorneys are either unwilling or unable to offer extended representation to these
clients beyond providing limited legal advice. If qualified non-lawyers were offered
the opportunity to obtain licensing for limited representation, the number of
volunteers able to provide actual representation to those in need could potentially
increase by more than 40%. According to the Bureau of Labor Statistics, in May
2019, there were 13,620 employed lawyers in North Carolina, compared to 10,950
paralegals and legal assistants.9 The state bar currently regulates over 28,000
licensed lawyers10 and oversees the North Carolina Certified Paralegal program for
approximately 4000 certified paralegals. Although paralegal certification is voluntary
in North Carolina and not all paralegals have sought certification, the number of

9

https://www.bls.gov/oes/current/oes_nc.htm?fbclid=IwAR1jKv7yRtKH9LkZzvGs44zA7eBckJduI-VIK930Hmuyrj1b0q4H
A3NyuK4#23-0000 [Accessed Jan. 13, 2021].
10
https://www.ncbar.gov/about-us/who-we-are/ [Accessed Jan. 13, 2021].
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certified paralegals would likely increase if certification were a prerequisite to a
licensing program.
North Carolina Commission on the Administration of Law and Justice
Over the years, a number of recommendations have been made by various
organizations and commissions to alleviate the access to justice concerns.
Notably, on March 15, 2017 the Final Report of the North Carolina Commission on
the Administration of Law and Justice (NCCALJ), titled Recommendations for
Strengthening the Unified Court System (see attachment 4)11 was completed. The
NCCALJ was convened by former Chief Justice Mark Martin (now Dean of Regent
University School of Law) in September 2015 as an independent, multidisciplinary
commission to undertake a comprehensive evaluation of the North Carolina
judicial system and make recommendations for strengthening the courts. The
NCCALJ was composed of leaders from business, academia, the Judicial Branch,
the Legislative Branch, the Executive Branch, the legal profession, and the
nonprofit sector. The Commission included five Committees: Civil Justice
Committee, Criminal Investigation, Legal Professionalism Committee, Public Trust
and Confidence Committee, and Technology Committee.
The 2017 Final Report of the Commission states, in part:
For those who cannot afford representation, a number of legal
aid organizations, as well as private lawyers, offer free legal counsel
in North Carolina. In 2014, the North Carolina Equal Access to
Justice Commission estimated that private attorneys supplied
approximately 18,000 hours of legal services worth more than $3.6
million on a pro bono basis....(see attachment 5)12
Notwithstanding their efforts, one-half of the approximately
70,000 individuals who seek a lawyer are turned away without one,
with 80 percent of the civil legal needs of low-income people in North
Carolina going unmet (see attachment 5).13 Legal aid is supported by
private donations, by members of the legal profession, and by
11

https://www.nccourts.gov/assets/documents/publications/nccalj_final_report.pdf [Accessed Jan. 12, 2021]
Available at North Carolina Equal Access to Justice Commission, 2014 Impact Report, 2015 [Accessed Jan. 12, 2021]
13
Available at North Carolina Equal Access to Justice Commission, 2014 Impact Report, 2015 [Accessed Jan. 12, 2021]
12
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federal, state, and local funding. All funding levels have dropped by
one-third to one-half since 2008; over the same time period, the
need for legal aid has increased by 30 percent, with many clients
who present significant literacy and language obstacles to
representation. Attorneys working in legal aid face challenges
including low wages, high debt burdens from law school, and heavy
caseloads.
When litigants do not want, cannot afford, or cannot find a
lawyer, they sometimes represent themselves. The number of
self-represented litigants has been increasing nationwide. According
to Landscape of Civil Litigation in State Courts, a 2015 report from
the National Center for State Courts….went on to note that in more
than three-quarters of the nearly one million non-domestic civil cases
in the data set, at least one party, typically the defendant, is
self-represented (see attachment 6).14 As in other states, the increase
in self-represented litigants is a significant issue in North Carolina.
Because self-represented litigants must navigate complex
procedures, they challenge the resources of the court system, which
can lead to delays further exacerbated by the same types of literacy
and language barriers faced by many legal aid clients….judges
suggest that self-represented litigation is concentrated in areas such
as domestic relations, housing, and debt collection. Self-represented
litigants can account for up to half of the docket in those matters
(see attachment 4).15
As a result, in the same 2017 Report referenced above, the NCCALJ
Committees collectively presented 12 recommendations to Chief Justice Martin.
Among them was the recommendation of "assisting the growing number of
self-represented litigants" and "creating an entity to confront the changes in the
market for legal services." Establishing limited licensing can be used to address
both of those recommendations.
Right and Justice Shall Be Administered Without Favor, Denial, or Delay
After reviewing the NCCALJ Report, former Chief Justice Martin wrote an
article titled, "A Worthy Cause--Commission Report A Blueprint for Future of
14

National Center for State Courts, The Landscape of Civil Litigation in State Courts, 2015. [Accessed January 12, 2021].
March 15, 2017 Final Report of the North Carolina Commission on the Administration of Law and Justice (NCCALJ),
titled Recommendations for Strengthening the Unified Court System [Accessed Jan. 12, 2021]
15
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Justice System" for the NCBA’s May 2017 Edition of North Carolina Lawyer (see
attachment 7).16 In it he states:
The committee reports are unified by three fundamental
principles of sound judicial administration—fairness, accessibility and
efficiency. Those principles echo the Judicial Branch’s constitutional
mandate to administer justice “without favor, denial, or delay.” N.C.
Constitution, art. I, § 19….The majority of the NCCALJ’s
recommendations are within the judicial branch’s authority to
implement on its own. Almost all of the recommendations require
involvement by the North Carolina Administrative Office of the
Courts’ (NCAOC) various offices and divisions, including Technology
Services, and Planning, Court Services, Court Programs and the
Governmental Affairs Office, which can continue working on
recommendations….
The establishment of limited licensing can assist the NCAOC in fulfilling its
constitutional mandate.
III.

MULTIPLE STATES LEVERAGE PARAPROFESSIONALS AND
UNLICENSED LAW SCHOOL GRADUATES AS ONE SOLUTION TO
NARROW THE ACCESS TO JUSTICE GAP

Washington Pioneers Limited Legal Licensing Technician Program
To date, several states have embraced limited legal licenses, the trailblazer
being Washington state. Washington created its Limited Legal License Technician
(LLLT) Program in 2012. The LLLT program allowed specially trained paralegals
(and unlicensed law school graduates) to help self-represented litigants fill out
paperwork as well as answer any questions they may have about legal procedures.
The Institute for the Advancement of the American Legal System (IAALS’ Cases
Without Counsel) project found that paperwork was one of the chief difficulties
experienced by self-represented litigants. “The paperwork can become
16

A Worthy Cause--Commission Report A Blueprint for Future of Justice System"; North Carolina Bar Association, May
2017 Edition of North Carolina Lawyer [Accessed Jan. 14, 2021]
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overwhelming. Forms, while helpful, are not sufficient because many are unclear
about the appropriate content to include when completing them. The cycle of
litigant mistakes and court rejections is taxing for both.17” [We discuss Washington
Supreme Court’s June 4, 2020 decision to sunset the LLLT program below.]
Additional States Following Washington’s Lead
Efforts in other states are also underway. The following states - not an
exhaustive list - are also researching, starting, or have begun similar programs, and
plenty of other states are looking to see if these programs can help more people
access legal services who would otherwise be unable to afford traditional
representation by lawyers.
Arizona
Effective July 1, 2003, all individuals and businesses preparing legal
documents without the supervision of an attorney in good standing with the State
Bar of Arizona, must be certified pursuant to Rule 31, and Arizona Codes of Judicial
Administration § 7-208 and § 7-201. The Legal Document Preparer Program
certifies non-attorney legal document preparers in Arizona who provide document
preparation assistance and services to individuals and entities not represented by
an attorney. Legal document preparers may provide general legal information but
may not give legal advice18. The Arizona's Supreme Court Access to Justice
Commission also started a study with the goal of promoting access to justice for
individuals who cannot afford legal counsel or who choose to represent
themselves.19

17

https://iaals.du.edu/blog/limited-legal-license-programs-are-important-opening-access-they-need-be-unencumbered
[Accessed Jan. 8, 2021]
18
Arizona Courts | Legal Document Preparer Program [Accessed Jan. 14, 2021]
19
Arizona Commission on Access to Justice [Accessed Jan. 14, 2021]
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California
In February, 2015, the State Bar of California Civil Justice Strategies Task
Force issued its final report endorsing the use of licensed, trained legal practitioners
to provide limited legal services to low-income individuals (see attachment 8).20 At a
meeting on March 12, 2020, the State Bar Board of Trustees Approved a charter
and initial members of the Paraprofessional Program Working Group. By July 2021,
the working group is tasked with developing specific recommendations for a new
category of legal paraprofessionals in California, such as limited license legal
technicians or limited legal advocates. Recommendations will include eligibility
requirements, pathways for licensure, practice areas to be included, types of tasks
that paraprofessionals will be permitted to perform, financial responsibility
requirements, and the development of a licensing/certification and regulatory model
to implement the program. The Board approved ten (10) initial members and
appointed Chris Iglesias, member of the Board of Trustees and CEO of The Unity
Council, as chair.21
Colorado
In 2015, The Colorado Supreme Court Advisory Committee, a Subcommittee
of Limited License Legal Technicians, compiled materials to begin consideration of
whether the state should adopt a program allowing LLLTs to perform limited legal
services to the public.22 In December of 2016, the focus shifted from researching
the LLLT program to New York’s Court Navigator program. Colorado Supreme
Court Attorney Regulation Counsel Jessica Yates said in an email in July 2020, that
a group is “in the early stages of discussing the potential of allowing paralegals to
have more authority in domestic relations matters.23

20

State Bar of California | Civil Justice Strategies Task Force Report & Recommendations 2015 [Accessed Jan. 14, 2021]
The State Bar of California | Board of Trustees Accepts Final Report from Legal Tech Task Force; Approves Access and
Diversity Initiatives [Accessed Jan. 14, 2021]
22
Colorado Supreme Court | Colorado Studying New Limited Legal License [Accessed Jan. 14, 2021]
23
Law Week Colorado | What's the Future For Limited Legal Liability Technicians? [Accessed Jan. 14, 2021]
21
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Connecticut
The Connecticut Bar Association has convened a State of the Legal
Profession Task Force. The Task Force has been divided into subcommittees to
address: Leveraging Technology to Advance the Legal Profession, Advancing the
Legal Industry through Alternative Business Models, Law School and Future
Lawyers, Modernizing Lawyer Referrals and Law Firm Models and Revising Ethics
Rules. The Task Force committee’s goal was to submit a report of recommendation
in March 2021, and provide that report to the CBA members at the annual legal
conference in June 2021. However, that timeline has shifted due COVID.

Florida
Review of a proposal under consideration by the Florida Commission on
Access to Civil Justice to create a new category of Advanced Florida Registered
Paralegals to provide limited legal assistance to some limited-represented litigants
has been delegated for further study by the Bar Board of Governors.
President John Stewart announced at the Board’s meeting in Tallahassee on
January 31, 2020, that he has referred the matter to the Bar’s Rules Committee to
consider objections from the Bar’s Family Law, Real Property, Probate and Trust
Law, Elder, and Public Interest Law sections.24
Minnesota
The Minnesota Supreme Court issued an order (see attachment 9)25 on
Tuesday, September 29, 2020, approving a pilot project that will permit “legal
paraprofessionals” to provide legal services in two practice areas with a high
percentage of self-represented litigants: landlord-tenant disputes and family law.
The paraprofessionals will be able to provide advice and make court
appearances on behalf of tenants in housing disputes in certain jurisdictions. They
24

Advanced Florida Registered Paralegals proposal goes to Bar’s Rules Committee for study [Accessed Jan. 16, 2021]
Minnesota Supreme Court | Proposed Legal Paraprofessional Pilot Project, No. ADM19-8002, Order at 2-3 [Accessed Jan.
14, 2021]
25
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will also be able to appear in court for some family law matters and handle family
law mediations that are “limited to less complex matters.”
Additionally, the legal paraprofessionals are required to enter into an
agreement with a licensed Minnesota lawyer who agrees to serve as the
paraprofessional’s supervisory attorney.
The state supreme court’s recent order said it was acting on
recommendations from the Implementation Committee for Proposed Legal
Paraprofessional Pilot Project (see attachment 10)26 and it took into account public
comments disagreeing with the decision to move forward.
“We appreciate the views and concerns expressed in these comments, but
ultimately, we conclude that the point of a pilot project is to test the assumptions
that underlie our decision: that the need for civil legal aid, particularly in the areas of
family law and landlord-tenants disputes is great, and that legal paraprofessionals
can contribute to the legal needs of Minnesota citizens in these areas,” the order
states.
The pilot project’s supervised practice rules are effective March 1, 2021, and
the pilot will continue until March 31, 2023, unless extended by the court.27
Nevada
During the 2013 Nevada Legislature, a new statute NRS Chapter 240A
governing the registration and conduct of persons who provide document
preparation services was enacted. Effective March 1, 2014, a person who, for
compensation and under the direction of a client, provides assistance in certain
legal matters is required to be registered with the Secretary of State as a document
preparation service. The law provides consumers protections and remedies for
violations of conduct by a document preparation service. However, a person acting
as a document preparation service cannot provide legal advice unless he or she is a
26

Report And Recommendations To The Minnesota Supreme Court Implementation Committee For Proposed Legal
Paraprofessional Pilot Pro [Accessed Jan. 14, 2021]
27
ABA Journal | Minnesota will launch legal paraprofessional pilot program [Accessed Jan 14, 2021]
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licensed attorney in the State of Nevada.28
New Mexico
On May 13, 2019, the New Mexico Supreme Court ordered a working group
to study the limited license legal technician initiative and submit results to the Court
by January 1, 2020 (see attachment 11).29,30 No additional updates were received
before this proposal was submitted.
New York
The Court Navigator Program was launched in February 2014, (see
attachment 12)31 to support and assist unrepresented litigants during their court
appearances in landlord-tenant and consumer debt cases. Specially trained and
supervised non-lawyers, called Court Navigators, provide general information,
written materials, and one-on-one assistance to eligible unrepresented litigants. In
addition, Court Navigators provide moral support to litigants, help them access and
complete court forms, assist them with keeping paperwork in order, assist with
access to interpreters and other services, and explain what to expect and what the
roles of each person is in the courtroom. Court Navigators are also permitted to
accompany unrepresented litigants into the courtroom in the Bronx, New York,
Kings, and Queens County Housing Court and Bronx Civil Court. While these Court
Navigators cannot address the court on their own, they are able to respond to
factual questions asked by the judge.
In addition to this court-based program, the courts will also be utilizing
non-lawyers to provide legal information and access to homebound individuals.
According to a recent evaluation of the Court Navigator Program, “people
without formal legal training can provide meaningful assistance and services to
28

https://www.nvsos.gov/sos/licensing/document-preparation-services [Accessed Jan. 18, 2021]
https://www.nmbar.org/Nmstatebar/About_Us/LLLT_Dashboard [Accessed Jan. 18, 2021]
30
https://www.nmbar.org/NmbarDocs/AboutUs/committees/LLLT/SupremeCourtLLTOrder.pdf [Accessed Jan. 18, 2021]
31
New York Courts | Administrative Order of the Chief Administrative Judge of the Courts relating to the Court Navigator
Program (February 10, 2014) [Accessed Jan. 18, 2021]
29
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litigants who are not represented by a lawyer.” Roles Beyond Lawyers: Evaluation
of the New York City Court Navigator Programs (see attachment 13).32
Oregon
Oregon has taken two major steps towards enhancing access to justice in the
state, as the Oregon State Bar’s Board of Governors has voted to approve a
recommendation to create a paraprofessional licensing program in the state and
another to enable individuals to become licensed lawyers without attending law
school, by completing a four-year tutelage program.
At its meeting on September 27, 2019, the OSB’s Board of Governors (BOG)
voted to approve the two recommendations. In both cases, the approvals mean
that the bar will initiate further actions to develop more detailed plans and
regulations for implementing the recommendations. Ultimately, both programs will
require approval by the Oregon Supreme Court before becoming final.
With regard to paraprofessional licensing, the BOG will now appoint an
implementation committee to plan for the establishment of the program. With
regard to the bar admission program, called Writing for the Bar, the BOG will
forward the recommendation to Oregon’s Board of Bar Examiners with a request
that it take the steps necessary to establish the program.33
Utah
Rule 14-802 of the Rules Governing the Utah State Bar creates an exception
to the authorization to practice law for a Licensed Paralegal Practitioner (LPP). The
exception permits an LPP to assist a client only in the practice areas for which the
LPP is licensed. The rule limits an LPP’s possible practice areas to specific family

32

http://www.americanbarfoundation.org/uploads/cms/documents/new_york_city_court_navigators_report_final_with_final_li
nks_december_2016.pdf [Accessed Jan. 18, 2021]
33

https://www.lawsitesblog.com/2019/10/in-move-to-enhance-access-to-justice-oregon-bar-oks-licensed-paralegals-and-bar-a
dmission-without-law-school.html [Accessed Jan. 18, 2021]
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law matters, such as temporary separation, divorce, parentage, cohabitant abuse,
civil stalking, custody and support, or name change; forcible entry and detainer;
and debt collection matters in which the dollar amount at issue does not exceed the
statutory limit for small claims cases.
British Columbia, Canada
On September 25, 2020, The Benchers approved the Licensed Paralegal
Task Force's proposal (see attachment 14)34 to adopt a grassroots approach to
advance the licensed paralegal initiative within a "regulatory sandbox."
The regulatory sandbox would permit alternate legal service providers to
apply to the Law Society. The Law Society will assess to see if it is in the public
interest to permit the services to be provided in the "sandbox" and, if so, issue
no-action agreements, which will set out the terms and conditions on the limited
scope of legal services the applicant can perform. The sandbox will eventually
provide the basis for the formal recognition of licensed paralegals.35
IV.

Washington Supreme Court Unexpectedly Sunsets Limited License
Program for Non-lawyers
The State is likely aware that Washington began the process of sunsetting

their LLLT program on June 4, 2020. The Washington Supreme Court issued a brief
letter penned by Chief Justice Debra L. Stephens (see attachment 15)36 explaining
their vote to sunset the LLLT license as follows:
I am writing to you on behalf of the Supreme Court to advise
you that the court voted by majority Thursday, June 4, 2020, to sunset
the Limited License Legal Technicians (LLLT) Program. The majority
also rejected the LLLT Board’s requested expansion of practice areas
and proposed rule revisions. The LLLT program was created in 2012
as an effort to respond to unmet legal needs of Washington residents
who could not afford to hire a lawyer. Through this program, licensed
The Law Society of BC | Licensed Paralegal Task Force Report [Accessed Jan. 16, 2021]
Law Society Of British Columbia, Licensed Paralegals Homepage [Accessed Jan. 18, 2021]
36
https://www.wsba.org/docs/default-source/about-wsba/governance/supreme-court_lllt-sunset_letters-combined.pd
[Accessed Jan. 12, 2021]
34
35
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legal technicians were able to provide narrow legal services to clients
in certain family law matters. The program was an innovative attempt
to increase access to legal services. However, after careful
consideration of the overall costs of sustaining the program and the
small number of interested individuals, a majority of the court
determined that the LLLT program is not an effective way to meet
these needs, and voted to sunset the program. Current legal
technicians in good standing may continue to be licensed and may
continue to provide services. Individuals already in the pipeline as of
June 4, 2020, who can complete all the requirements to be licensed
as a LLLT by July 31, 2021, may do so. No new LLLTs will be
admitted after that date.
What Happened in Washington?
When we began sharing our intention to submit this proposal to the State,
many paralegals, educators, and attorneys asked questions about Washington’s
LLLT program. No one wants their name on a failed project. Since we are using
Washington’s model as inspiration for this proposal, we thought it important to
share how this program, which was lauded as successful by several reporting
organizations (discussed more below), came to such an unexpected end.
Therefore, we reviewed several years of monthly meeting minutes held by the
LLLT Board. While most meetings minutes were just a few pages of brief updates,
the minutes from the Board’s meeting on October 8, 2018, were much livelier. At
this point, just two (2) years before the Supreme Court began sunsetting the
program, the Board was actually considering expanding the practice areas for the
LLLT program. The Board requested that staff create a chart detailing all
substantive comments received from the public related to Consumer, Money, and
Debt, along with an FAQ page on the website for public review.
The Board determined that the people who provided substantive comments
should be invited to the next New Practice Area committee meeting to assist with
this process. The family law enhancements comment period was also discussed.
Members were advised to encourage contacts to provide comments to the
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Supreme Court.
The 247-page document (minutes) with 242 pages of comments (see
attachment 16)37 from the public and legal community yielded favorable and
unfavorable responses. We confirmed with a LLLT Board member, Christy
Carpenter, that the program started to face intense opposition as a result of this
meeting in 2018. While the entire document is available in the appendix, we have
provided certain comments below to give you a brief look at the content of those
communications. For the record, we are not interested in talebearing, but we also
understand that the legal community has made certain assumptions about the
reason behind the sunsetting of Washington’s LLLT program, and we wanted to
respond to some of those assumptions. The page number (from the provided PDF)
for each comment is provided at the top of each print screen.
Some favorable comments from attorneys include:

37

Washington State Bar | LLLT Board Meeting Minutes Oct. 8, 2018  [Accessed Jan. 6, 2021]
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Some attorneys had mixed reviews and broke them down by practice area:
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The majority of unfavorable responses also came from attorneys. For
example, one attorney stated the following:

While we are unable to speak to the quality of education of the LLLT program,
we thought this attorney’s point of view, that the poor passage rate indicated the
LLLTs’ inability to serve the public well, was curious considering that the Winter
2018 Washington State Bar Exam’s total passage rate was 49.2% (see attachment
17).38

38

Winter 2018 Washington State Bar Exam Statistics [Accessed Jan. 17, 2020]
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But that wasn’t all; there were also allegations of illicit relationships and
intrigue that, in our view, had nothing to do with the quality of the program.
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And, some attorneys, without addressing the needs of the public, expressed
frustration that LLLTs were permitted to encroach on their territory (profession).

Still, other attorneys seemed to blame the public for their financial issues and
took the position that, if John Q. Public could not afford attorneys fees, it was his
own fault and they should not be entitled to legal assistance:
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Of course, we believe there were some legitimate concerns regarding LLLT
program transparency.
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Some attorneys stated concerns about a lack of information regarding how
many LLLTs were in the program (discussed more later) and whether they were
actually helping the segment of the population for which the program was created.
Those are legitimate concerns. A fundamental project management philosophy is
that you cannot manage what you cannot measure - meaning you cannot know
whether or not you are successful unless success is defined and tracked. If
Washington’s model failed in this regard, North Carolina can learn from this.
However, we believe, after reviewing those minutes, that the decision to
sunset the program was more about attorney opposition to the program and
stringent requirements that made it difficult to complete the program than the actual
quality of the LLLT services. And, we are not alone. After the decision was made to
sunset the program, a number of stakeholders weighed in on that outcome. We
share some of these opinions below:

25

1323

“Overly Burdensome” Licensing Requirements
“As Responsive Law recently noted in its written comment to
the California ATILS Task Force’s recommendations, if the reach and
impact of Washington’s LLLTs is relatively limited, that is due to overly
burdensome licensing requirements—three semesters of classes and
3000 hours of apprenticeship under a lawyer’s supervision.
That is not to say that there should not be some minimum
training for LLLTs and other similar programs. Yet hefty licensing
requirements can work to defeat the purpose of a limited legal
licensing program, particularly when the idea is to create a
para-professional dedicated to discrete topics rather than full service
lawyering. It is disingenuous to create LLLTs and constrain their ability
to reach people in need or offer more affordable help by tethering
them to the same regulations that are preventing lawyers from doing
the same thing, then call the idea a failure. While programs such as
Washington’s LLLT Program were a fantastic step in the right
direction, they cannot be effective if they’re weighed down by
expensive schooling, limitations on advertising, and other roadblocks
to actually delivering legal services.39”
Opinions - ABA Journal and Seattle Times
Lyle Moran, in an Opinion piece for the ABA Journal, further indicated that
attorney financial interests, opposition to new practice areas, elimination of
non-lawyer board seats, and opposition from state bar leaders all contributed to the
“demise” of the LLLT program.40
Additionally, Bill Neukom, Andrea Jarmon, and Mark Hutcheson, in an
Opinion piece for the Seattle Times, stated, “The state Supreme Court has failed
Washingtonians who need affordable legal services.41”

https://iaals.du.edu/blog/limited-legal-license-programs-are-important-opening-access-they-need-be-unencumbered
[Accessed Jan. 9, 2021]
40
https://www.abajournal.com/web/article/how-washingtons-limited-license-legal-technician-program-met-its-demise
[Accessed Jan. 8, 2021]
39

41

https://www.seattletimes.com/opinion/the-state-supreme-court-has-failed-washingtonians-who-need-affordable-legal-service
s/ [Accessed Jan. 9, 2021]
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Washington Supreme Court Justice Barbara A. Madsen’s Dissent
However, perhaps the most passionate reproof regarding the sunsetting of
this program comes in the form of a dissenting opinion from Washington Supreme
Court Justice Barbara A. Madsen. Justice Madsen was the Washington Supreme
Court’s chief justice when it voted 6-3 to adopt the limited license rule in 2012 and
when it approved the LLLT Board’s proposal to make family law the first practice
area for technicians in 2013. Justice Madsen, who remains on the court, was
replaced as chief by Mary Fairhurst in 2017. By the time the LLLT program was put
on the chopping block, two other justices, who had voted for the LLLT rule, had left
the court and were replaced by new justices. In a 4-page dissenting opinion, dated
June 5, 2020, Justice Madsen states:
Today, the court issued a letter announcing its vote to “sunset”
the Limited License Legal Technician (LLLT) “program.” Despite these
benign words, let there be no mistake about the nature of the court’s
action: the elimination of an independent legal license. What’s more,
the court did so at a single meeting, without question or comment
from LLLT license holders, legal practitioners, or the public at large.
What took over a decade of toil to create, this court erased in an
afternoon. I passionately disagree with the court’s vote as well as the
way in which it was carried out.
Unlike the opaque process governing the court’s June 4, 2020
vote, I believe it is useful to review the history of the LLLT
“program”—to use the court's preferred terminology—before opining
on its future. First, as a matter of definitions, limited legal technicians
are those qualified by education, training, and work experience who
are authorized to engage in the limited practice of law in specific
subject areas. APR 28(B)(4). Turning to history, the LLLT license did
not spring fully formed from the head of Zeus. Rather, it is the work of
thousands upon thousands of hours dedicated to rectifying a simple
truth: that access to justice in this country is not equal. The Civil Legal
Needs Survey of 2003 confirmed that almost 80 percent of low
income and nearly 50 percent of moderate income Americans cannot
access or afford legal services (see attachment 2).42 Critically
important to addressing this disparity was protecting the public from
42

https://www.lsc.gov/media-center/publications/2017-justice-gap-report [Accessed Jan. 18, 2021]
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the unauthorized practice of law. The solution to both was expanding
the options for providing legal services. Thus, APR 28 was approved
and the limited legal technician license was born.
The creation of the LLLT was by no means the end of our
labors. In many ways it was only the beginning. Since 2012,
stakeholders have crafted and this court has approved the contours of
the LLLT license: educational requirements, scope of practice, and
governing ethical rules. … Throughout this rule-making process, we
have heard from interested parties, students, legal professionals, and
members of the public. The questions and comments from all sides
have formed and shaped the LLLT from an ambitious plan into a
concrete professional license. Make no mistake, LLLT is a new
professional license.
2014 marked the first class of LLLT candidates and more have
added to these ranks. … The Public Welfare Foundation studied this
new legal practice after its creation and found it was significant in
helping create access to justice and was replicable. See id. at 14.
[discussed below] As a testament to this, other states are considering
adopting similar licenses: efforts are underway in states such as Utah,
California, Oregon, Colorado, New Mexico, Minnesota,
Massachusetts, and Connecticut; and in Canada, British Columbia.
Simply put, countless individuals have contributed thousands of hours
of their time and energy to devise, bring about, grow, and support the
LLLT practice. Not to mention the men and women who have taken
on the challenge of trailblazing this innovative, new profession in our
state.
I recall this history in order to illustrate the depth of the court’s
misunderstanding in eliminating the LLLT license. Not only is the LLLT
not simply a “program” that was easily created, and just as easily
paused and canceled as budgets—or attitudes—permit, the LLLT is
an independent legal license. As such, it warrants the respect of time
and consideration before alteration, let alone total elimination. With
yesterday’s vote, the court sua sponte ended a completely viable
licensing category that the public can draw on. There was no process.
No questions. No comments. The public was not consulted. This is
not how an institution should go about changing or dismantling such a
bold initiative. In no other professional area would a regulated license
be so summarily erased with so little thought given to those who will
be most affected.
Not only was yesterday’s vote a disservice to the stakeholders,
current and aspiring LLLT license holders, and to the people of
Washington, it stands in stark contrast to the way in which the LLLT
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license was crafted and directed for over a decade. The primary
reason offered by the Washington State Bar Association Board of
Governors for eliminating the LLLT “program” is cost: it is too
expensive to maintain and lawyers should not have to underwrite the
cost. This ignores the fact that the cost of growing and maintaining
this group of licensed professionals is less than 1 percent of the
Association’s budget. It also ignores the many thousands of dollars
the Bar expends every year investigating lawyer misconduct and does
not acknowledge the lack of grievances against LLLT practitioners. I
find the Board of Governors’ cost rationale a hollow one. While current
LLLT license holders are “grandfathered in” and allowed to continue
practicing, there has been no evaluation offered about the cost of this
decision and whether there would be any appreciable change in the
cost of administering the LLLT license. As a fiscal matter, the silence
on this point speaks loudly, as does the lack of deliberation on other
options to address concerns expressed by the Bar while maintaining
this professional license and the valuable services it provides in the
pursuit of access to justice. … (see attachment 18)43
A Joint Study by the Public Welfare Foundation, the American Bar
Foundation, and the National Center for State Courts Called Washington’s LLLT
Program a “Success”
Take note that Justice Madsen's dissent refers to a study by the “Public
Welfare Foundation.” The full title of the study is the “Preliminary Evaluation of the
Washington State Limited License Legal Technician Program” and is dated March
2017. The study was prepared by Thomas M. Clarke, National Center for State
Courts, and Rebecca L. Sandefur, American Bar Foundation, with support from the
Public Welfare Foundation. Justice Madsen refers the reader to page 14 of that
report, where it states:
In many ways the current LLLT program is a success. It is
appropriate, efficacious, and at least potentially sustainable. It meets a
significant need and is viewed as a legitimate legal role. For a new
kind of program designed “from scratch” to be so successful is quite
impressive. Clearly a lot of careful thought went into program design.
43

https://www.wsba.org/docs/default-source/licensing/lllt/lllt-sunset-supreme-court-dissent-letter-june-5-2020.pdf?sfvrsn=ba6
b09f1_4 [Accessed Jan. 9, 2021]

29

1327

Several of the concerns identified in this evaluation report may be
mitigated or eliminated by program modifications being considered by
the LLLT Board (and several of them have now been approved by the
Board). These proposals include the addition of a new practice area
that targets a broad and known need, the ability to draft legal letters,
and the ability to help clients fill out legal forms not in the approved
practice areas. The Board considered and approved proposals to
permit appearances in court, participation in legal negotiations, partial
elimination of the real property exclusion from the family practice area,
and an indefinite extension of the time waiver. These proposals are
now before the state supreme court, except for the last one which has
already been approved by that body. The WSBA regulates the LLLT
program very much after the model of the traditional bar with lawyers.
This model is a fairly costly regulatory approach that is viable with
lawyers because of the scale at which it operates. Fortunately, the
bulk of the regulatory costs are incurred at the beginning of the
program. Still, the use of LLLTs will either have to scale up
significantly or a more lightweight regulatory approach will be needed.
Balancing consumer protection with regulatory costs may require
innovative strategies (see attachment 19).44
The Study further made the following recommendations:
1. Require a dedicated subset of the experience hours to
be in the specific practice area.
2. Expand the training devoted to practical document
assembly tasks.
3. Allow community colleges without ABA certification to
qualify as trainers (now approved).
4. Consider shifting the law school training to the
community colleges.
5. Provide more training and practical advice on business
management.
6. Provide practical advice and assistance on marketing.
Finally, the Study concluded:
The LLLT program offers an innovative way to extend
affordable legal services to a potentially large segment of the public
that cannot afford traditional lawyers. While the scope of the role is
44

http://www.americanbarfoundation.org/uploads/cms/documents/preliminary_evaluation_of_the_washington_state_limited_l
icense_legal_technician_program_032117.pdf [Accessed Jan. 6, 2021]
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limited and will not be the answer for every legal problem, LLLTs
definitely can provide quality legal services to those who need it and
also significantly reduce the stress of navigating a foreign process that
is complex and daunting.
The LLLT program also offers the possibility of improving the
quality of filings in court cases involving self-represented litigants and
thus reducing the time and cost required for courts to deal with such
cases. The Washington State example suggests that LLLTs and
lawyers may form mutually advantageous business relationships,
making referrals to each other as appropriate. Since LLLTs appear to
assist customers who could not afford lawyers, they do not compete
directly with lawyers.
This program should be replicated in other states to improve
access to justice. As experience is gained and its program design is
optimized, affordable legal services should become widely available to
those with needs in areas where the public typically must now use
self-representation. By offering low cost legal services, state bar
associations will be able to compete directly with for profit businesses
operating outside the regulatory umbrella of state justice systems. By
doing so, they can ensure that the public has access to quality legal
services (see attachment 19).45
Although Washington state is sunsetting its LLLT program, those who are
already licensed or have started the application process will be able to retain or
complete their LLLT credential as long as they remain in good standing. On January
8, 2021, Christy Carpenter, a LLLT Board Member stated via LinkedIn that, “As you
know, our WA State Supreme Court voted last year to "sunset" the LLLT license,
meaning that there would be no new licenses issued beyond July 2022. The Court
is now going through the proper public comment process regarding the proposed
rule to sunset the license. This license has enabled thousands of low- and
moderate-income self-represented litigants to receive affordable legal services from
highly qualified and trained Limited License Legal Technicians. Please voice your
opposition to the proposed rule to sunset the license. Your comments can make a
difference. Submit comments to the Clerk of the Supreme Court by either U.S. Mail
Preliminary Evaluation of the Washington State Limited License Legal Technician Program; March 2017. By
Thomas M. Clarke, National Center for State Courts, and Rebecca L. Sandefur, American Bar Foundation, with
support from the Public Welfare Foundation [Accessed Jan. 17, 2021]
45
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or Internet E-Mail by no later than April 30, 2021. Comments may be sent to the
following addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or
supreme@courts.wa.gov46.” It remains unclear whether this request for comments
will change the outcome for this program.
In addition to the LLLT program, Washington also has a Limited Practice
Officer program. A limited practice officer, or LPO, is a person licensed by the
Washington Supreme Court under Rule 12 of the Washington Supreme Court's
Admission and Practice Rules (APR). A LPO is licensed to select, prepare, and
complete approved documents for use in closing a loan, extension of credit, sale,
or other transfer of real or personal property. LPOs have a limited license to
practice law, and are held to the same standard of care as a lawyer when
performing the services authorized by the LPO license.
V.

NORTH CAROLINA PRIMED TO NARROW ACCESS TO JUSTICE GAP

North Carolina’s Certified Paralegals and Unlicensed Law School Graduates
Are Willing to Assist
It is clear that the legal needs of North Carolina residents are not being met.
The “Access to Justice Gap” is not decreasing despite the best efforts of the
plethora of non-profit groups and programs set forth above. However, North
Carolina paralegals (and unlicensed law school graduates) are better prepared
than ever to step in and fill this need. North Carolina has already established a
successful certification program “to assist in the delivery of legal services to the
public by identifying individuals who are qualified by education and training, and
have demonstrated knowledge, skill, and proficiency to perform substantive legal
work under the direction and supervision of a licensed lawyer (including any
individual who may be otherwise authorized by applicable state or federal law to
provide legal services directly to the public), and to improve the competency of
46

LLLT Board Member Christy Carpenter Posts Supreme Court's Request for Public Comments [Accessed Jan. 16, 2021]
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those individuals by establishing mandatory continuing legal education and other
requirements of certification.47” Using the NCCP credential (and certain other state
and national certifications) as a prerequisite for limited licensing would only serve
to increase the competency levels of those seeking limited licensing.
A limited licensing program would also increase the number of eligible pro
bono volunteers, as NCLTs would be able to offer free services in certain
circumstances without the need for an attorney to review all of their work product.
Some Government Agencies Already Utilize Non-Lawyers to Assist the Public

Take into consideration that some federal and/or state agencies already
permit non-lawyers to represent parties under limited circumstances such as United
States bankruptcy courts and immigration courts. Additionally, non-lawyers are
permitted to represent parties in Social Security Administration and Department of
Health and Human Services hearings.
A Review of Statutory Requirements in Other States
In our research for this proposal, we have found Washington’s Limited
License Legal Technicians48 program and Utah’s Licensed Paralegal Practitioner
Program to be most useful in creating a plan for North Carolina. We have provided
the statutory requirements for Washington (see attachment 20)49 and Utah’s (see
attachments 21, 22, and 23)50,51,52 limited licensing programs. However, we are
neither suggesting that North Carolina precisely duplicate either of those state
standards, nor are we suggesting that North Carolina reinvent the wheel. Rather, we
47

https://www.nccertifiedparalegal.gov/for-paralegals/frequently-asked-questions/ [Accessed Jan. 17, 2021]
https://www.wsba.org/for-legal-professionals/join-the-legal-profession-in-wa/limited-license-legal-technicians
[Accessed Jan. 10, 2021]
49
https://www.courts.wa.gov/court_rules/pdf/APR/GA_APR_28_00_00.pdf [Accessed Jan. 9, 2021]
50
https://www.utcourts.gov/resources/rules/ucja/ch14/08%20Special%20Practice/USB14-802.html [Accessed Jan. 9, 2021]
51
https://www.utcourts.gov/resources/rules/ucja/ch15/URGLPP%2015-0703.html [Accessed Jan. 9, 2021]
52
https://www.utcourts.gov/resources/rules/ucja/ch15/URGLPP%2015-0705.html [Accessed Jan. 9, 2021]
48
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have endeavored to learn from the mistakes of predecessor programs by walking
back requirements that act as an impediment to buy-in from potential limited
licensees and, by extension, a successful program, while including those
requirements that ensure the competency of potential limited licensees. This topic
is covered in further detail below.

VI.

PROPOSED PROGRAM OVERVIEW
This proposal requests an exception to the authorization to practice law for a

North Carolina Legal Technician (hereinafter "North Carolina Legal Technician" or
"NCLT"). The requested exception would permit an NCLT to assist a client only in
the practice areas for which the NCLT is licensed.
NCLT Proposed Practice area(s)
The proposal requests consideration of the following possible practice areas
for NCLTs:
● Family law is the practice of law relating to marriage, divorce, alimony, child
custody and support, equitable distribution, enforcement of support,
domestic violence, legitimacy, and adoption.
● Landlord-tenant law includes rights and obligations that landlords and
tenants have, respectively, with regard to the rental property.
● Estate planning and probate law is the practice of law dealing with
planning for the conservation and disposition of estates, including
consideration of federal and state tax consequences; the preparation of legal
instruments to effectuate estate plans; and the probate of wills and
administration of estates, including federal and state tax matters.
● Debtor-creditor law applies to all non-bankruptcy aspects of the
relationship between creditors and debtors. One of the main goals of
debtor-creditor lawyers is to keep their clients out of bankruptcy court.
Issues include, but are not limited to, the proper procedures for extending
credit; consumers' rights with respect to debt collection; and the different
forms of credit satisfaction, such as liens and debt priority.
● Administrative law created by the agencies and departments of the
government, which carry out the laws passed by state legislature, and, by
extension, county and municipal code including, but not limited to:
○ Employment:
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■ Equal Employment Opportunity Commission (EEOC) (e.g.,
discrimination)
■ Division of Employment Security Claims (DES) (e.g.,
unemployment)
■ North Carolina Department of Labor Complaints (NCDOL) (e.g.,
FLSA)
■ Workers’ Compensation
○ Municipal and County boards:
■ Board of Adjustment quasi-judicial hearings and appeals
■ Civil Service Commission hearings and appeals
■ City Council quasi-judicial hearings and appeals
○ Other:
■ Medicaid appeals
■ Housing discrimination
■ NCDMV Hearings
■ North Carolina Department of Justice Complaints
● Expungement is the legal process through which an arrest or conviction
may be erased from a person's criminal record.
Permissible Actions
Within a practice area or areas in which an NCLT is licensed, the NCLT who
is in good standing, may represent the interests of a natural person who is not
represented by a lawyer unaffiliated with the NCLT by:
a. establishing a contractual relationship with the client;
b. interviewing the client to understand the client’s objectives and obtaining
facts relevant to achieving that objective;
c. completing forms approved by the State;
d. informing, counseling, advising, and assisting in determining which form to
use and giving advice on how to complete the form;
e. signing, filing, and completing service of the form;
f. obtaining, explaining, and filing any document needed to support the form;
g. reviewing documents of another party and explaining them;
h. informing, counseling, assisting, and advocating for a client in mediated
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negotiations;
i.

filling in, signing, filing, and completing service of a written settlement
agreement form in conformity with the negotiated agreement;

j.

communicating with another party or the party’s representative regarding the
relevant form and matters reasonably related thereto; and

k. explaining a court order that affects the client’s rights and obligations.
Permissible actions are described more fully in the scope of practice section
below.
Please take note that this proposal does not request pro hac vice admissions
and or reciprocal licensing. NCLTs would be required to have trust accounts, error
and omission/professional liability insurance, and would have the same obligation
to provide pro bono services as licensed attorneys. Further, we would suggest
language that bars NCLTs from charging contingency fees. We would propose,
however, that NCLTs be permitted to own their own firms, own a non-controlling
equity interest in a firm with attorneys, and use the courts' e-filing systems, where
and when available.
Benefits
Benefits to the Underserved Public
Clearly, the greatest advantage of an NCLT program would be to perform
specific legal services for North Carolina’s disadvantaged population. The
underserved portion of the population may, in fact, be the largest portion of the
population requiring legal assistance. Unfortunately, even reasonable attorneys fees
are unaffordable for many North Carolinians.
Legal services should not be attainable only by the affluent. On the contrary,
legal services should be available and accessible to North Carolina residents at all
income levels. Although a lawyer’s education and experience is laudable, the cost
of them has driven attorneys’ fees out of the reach of much of the population. This
36
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tremendous gap between cost and need can be filled by NCLTs, who can produce
quality work at greatly reduced rates. Such a program would also fulfill the
professional responsibility to provide additional legal services for a modest fee to
those of limited means as prescribed by NC Rule of Professional Conduct
6.1(b)(1).53
An Example of Need in the Area of Administrative Law
In the next few sections of this proposal, we will cover various areas of law in
which NCLTs could potentially benefit North Carolina residents. At the state level,
administrative hearings represent one particular area of law in which many
individuals are grossly underserved. For example, approved unemployment claims
are often opposed by employers, and claimants may also appeal a denial of
benefits. When an appeal is filed, a telephone appeals hearing is the next step. At
these hearings, the attorney representing the employer often submits exhibits and
oral evidence to refute the former employee’s claim. Claimants are generally
unaware that they can object to evidence or that they can introduce their own
evidence or witness testimony. These cases can be appealed further to the Board
of Review where they may either be remanded back to an appeals referee or
affirmed. An unfavorable decision may then be petitioned for judicial review by the
Superior Court or the North Carolina Court of Appeals. Predictably, individuals filing
for unemployment are generally unable to afford attorneys fees for employment
hearings. These individuals could greatly benefit from affordable legal services
offered by an NCLT, who could help them understand the process and offer advice
or representation to claimants so they are more adequately prepared for these
hearings.
As another example, city and county residents often appear in front of
municipal or county boards for quasi-judicial hearings concerning property disputes

53

https://www.ncbar.gov/for-lawyers/ethics/rules-of-professional-conduct/rule-61-voluntary-pro-bono-publico-service/
[Accessed Jan. 6, 2021]
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over matters such as zoning and special use permits. They have the option of
retaining an attorney to represent them in front of a board or council for these
proceedings. For example, a property owner may object to a building being
heightened because it will obstruct their water view, thus affecting the enjoyment
and value of their home. However, many people cannot afford an attorney or do not
realize that the testimony and other evidence presented at these hearings will
comprise the only record that will be considered if a quasi-judicial decision is
appealed to Superior Court for judicial review. NCLTs, who are well-versed in
municipal or county law, could assist residents who would otherwise be unable to
obtain representation.
Limited Licensing in Other Jurisdictions Shows Client Satisfaction
An article titled “Access to Justice Through Limited Legal Assistance” (see
attachment 24)54 published in the Northwestern Law Journal of Human Rights
states:
….In a study comparing outcomes for low- income clients in
the United Kingdom on matters such as welfare benefits, housing, and
employment, non-lawyers generally outperformed lawyers in terms of
concrete results and client satisfaction. After reviewing their own and
other empirical studies, the authors of that study concluded that “it is
specialization, not professional status, which appears to be the best
predictor of quality.” Ontario also allows licensed paralegals to
represent individuals in minor court cases and administrative tribunal
proceedings, and a five year review reported “solid levels of [public]
satisfaction with the services received.” In the United States, research
on lay specialists who provide legal representation in bankruptcy and
administrative agency hearings finds that they generally perform as
well or better than attorneys. Extensive formal training is less critical
than daily experience for effective advocacy….states should build on
this research and develop a limited licensing system that would
enable qualified non-lawyers to offer limited legal assistance on
routine matters. Consumer protections could be required concerning
Deborah L. Rhode, Kevin Eaton, and Anna Porto, Access to Justice Through Limited Legal Assistance, 16 Nw. J. Hum.
Rts. 1 (2018). https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1208&context=njihr  [Accessed
Jan. 6, 2021]
54
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qualifications, disclaimers, ethical standards, malpractice insurance,
and discipline. The ….[state regulatory authority] could oversee the
development of such licensing systems and the courts could approve
legislatively authorized structures as consistent with the public
interest.
Benefits to Community - Economic Impact
When we think about the economic impact of access to justice, we tend to
focus on the benefit to the legal services provider (revenue) and the benefit to the
client, both tangible and intangible. But there is an economic benefit to providing
access to legal services, not just for low-income individuals, but for the entire state
of North Carolina.
“‘A 108% Return on Investment: The Economic Impact to the State of North
Carolina of Civil Legal Services in 2012 (see attachment 25),55 found the work of
legal services providers across the state generated $48,775,276 in economic
impact that year. Measured impact included....(3) cost savings to the state and local
economies due to the advocacy of providers in domestic violence, foreclosure, and
eviction prevention.”
The report shared indirect economic impact and costs savings generated by
provided legal assistance. The data allows for an economic perspective on the
investment in a program like the NCLT program, which would provide lower-cost
legal services. While the work of legal aid providers has many positive economic
impacts, only some of this economic benefit is easily captured. For example,
obtaining expunctions for adults with a criminal record better positions them to
secure employment, resulting in a clear economic benefit to the individual and
community, though not one which can be easily calculated.
The indirect economic impact is the passive economic benefit to the state
and local economies through increases in employment, wages, and business
outputs. According to the 2012 report, the indirect economic impact totals
North Carolina Equal Access to Justice Commission; A 108% Return on Investment: The Economic Impact to the State of
North Carolina of Civil Legal Services in 2012. [Accessed Jan. 10, 2021]
55
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$13,893,362. Additionally, through representation of clients, the legal aid providers
generated $16,857,503 in cost savings, including domestic violence prevention,
eviction prevention, and foreclosure prevention. The chart below details the
amounts in each category:

[See footnote (see attachment 25)56.]
In the event you are having difficulty visualizing “indirect impact,” the
following examples are provided:
Child Support Awards
Representation in family law cases by three providers resulted in child
support awards to custodial parents totaling $115,681.88.28.57
In addition to providing an economic boost to the local community of funds
that custodial parents in turn spend to obtain shelter, food, clothing, and other
necessities for their children, child support awards reduce dependency of
low-income families on the state for support.
Housing-related Awards
As of 2012, 287,600 low-income households in North Carolina spent more
than half of their monthly net income on housing costs. Awards such as rent
North Carolina Equal Access to Justice Commission; A 108% Return on Investment: The Economic Impact to the State of
North Carolina of Civil Legal Services in 2012. [Accessed Jan. 10, 2021]
57
Providers calculated total child support awards by multiplying the monthly child support amount obtained by 12 months,
the expected length of the receipt of the award over a one year period. Where a specific monthly award was not ordered, the
amount was calculated under the child support guidelines.
56
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abatement due to inhabitability, receipt of funds owed like security deposits, and
landlord charges avoided allow individuals to put their limited funds toward other
basic necessities. Further, housing representation in these cases may allow
individuals to stay in their homes, saving the state potential costs due to
homelessness, as outlined in more detail below.
Domestic Violence
Most clients who receive legal services in domestic violence cases do not
receive a direct economic benefit (with the exception of those who are granted child
support for their children within the order). However, indirect economic benefits
flow to the state on account of costs saved by preventing violence.
By preventing violence, legal providers can mitigate the high cost of medical
and mental health care expenses for victims and families. A study from the Centers
for Disease Control and Prevention found that women who were the victims of
physical assault in the past twelve (12) months experienced an average of 3.4
separate assaults. Victims were injured in 41.5% of assaults, and 28.1% of those
received some form of medical care.58 On average, the cost of medical and mental
health services per physical assault was $816 when the study was authored in
2003, a cost of more than $1,000 dollars today.59 In addition to the productivity loss
of victims, other potential costs include the cost of sheltering victims and families
and the use of police and law enforcement resources in response to continued
violence.
According to the 2012 report, “[i]f legal representation prevents one assault
in half of the cases where domestic violence protective orders were obtained, the
annual savings from the prevention of domestic violence by calculating the avoided

Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for Injury
Prevention and Control, “Costs of Intimate Partner Violence Against Women in the United States” 14 (Mar. 2003), available
at https://www.cdc.gov/violenceprevention/pdf/IPVBook-a.pdf., at 15. [Accessed Jan. 10, 2021]
59
CPI Inflation Calculator, Department of Labor, Bureau of Labor Statistics,
https://www.bls.gov/data/inflation_calculator.htm. According to the calculator, $816 in 2003 has the same buying power as
$1,018.20 in 2012 (the time period on which this study focuses). [Accessed Jan. 10, 2021]
58
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medical costs alone is $1,004,963.44.”
Evictions and Foreclosures
Each year, the legal aid providers in this study generate cost savings for the
state of North Carolina and local governments by preventing homelessness through
their advocacy in foreclosure and eviction proceedings. Representation in eviction
proceedings which prevent or delay eviction help low-income families avoid
homelessness by allowing families to stay in their home and search for new
housing, if necessary. Advocates assist clients to oppose eviction where landlords
have not followed the proper process for lawfully evicting tenants or where they do
not have grounds to evict the tenant. In the absence of advocacy, some clients
would likely become homeless, seeking temporary or extended housing at a
homeless shelter or living unsheltered. Further, once individuals have been evicted,
finding new housing in the future may prove more difficult, leading to a greater
chance of becoming or remaining homeless following an initial eviction.
Estimates of the cost of homelessness vary. However, the consensus
remains that emergency shelter may be an “adequate” response to an immediate
housing crisis for most individuals, but it is an expensive solution for the
community. Average homeless systems costs for individuals ($1,634 to $2,308) are
much lower than those for families ($3,184 to $20,031), who usually have higher
daily costs and stay much longer (see attachment 27).60
With the implementation of the NCLT program, the legal community would
be offering another line of defense against excessive cost to taxpayers related to
negative legal outcomes for members of the community. Many of these negative
outcomes could be prevented if the individuals involved had been able to afford
legal representation.
For more information about the economic benefits of civil legal aid, read the
U.S. Department of Housing and Urban Development Office of Policy Development and Research; Cost Associated With
first-Time Homelessness for Families and Individuals [Accessed Jan. 10, 2021]
60
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executive summary and full report (see attachment 25).61 For additional information,
see “The Bottom Line – Legal Services is a Good Investment,” published in the
North Carolina State Bar Journal Volume 19, Number 3, page 18 (see attachment
28).62
Benefits to Community - Additional Impacts
Today the gap between legal needs and the services available exacerbates
systemic inequities and disadvantages that have already increased to an alarming
rate. Without access to legal services or advice, many are unaware of their legal
rights and potential claims.
The impact of the justice gap is crippling to those in the community who may
have limited education, limited financial resources, disabilities, medical
impairments, or have been displaced due to the COVID–19 pandemic.
Residents who, in the past, navigated the legal system for unfair evictions or
foreclosures related to being either under-employed or unemployed, now may have
to face lawsuits almost immediately when the state and federal moratoria of
protection in these areas are lifted.
Example:63 For two years, Mary Hicks paid $975 per month for a run-down
Washington, D.C., apartment. When she contacted the landlord about mold and
mildew in the bathroom and holes in the walls, he did nothing. After Mary began to
withhold rent, her landlord sued her.
Mary sought help from a law clinic. Her student attorneys not only kept her
from being evicted and ensured that her landlord made the repairs but also reduced
North Carolina Equal Access to Justice Commission; A 108% Return on Investment: The Economic Impact to the State of
North Carolina of Civil Legal Services in 2012;
https://www.nccourts.gov/assets/inline-files/NC-EAJC-econ-report.pdf?0daVXrz00PXJodiPeG_Hvjuh2r8Ei7G. [Accessed
Jan. 10, 2021]
62
North Carolina State Bar Journal Volume 19, Number 3, page 18; https://www.ncbar.gov/media/121125/journal-19-3.pdf
[Accessed Jan. 10, 2021]
63
Mary Hicks, Testimony before the Council of the District of Columbia Committee on the Judiciary hearing on B21-0879,
“Expanding Access to Justice Act of 2016,” October 19, 2016
https://www.americanprogress.org/issues/criminal-justice/reports/2016/12/08/294479/making-justice-equal/ [Accessed Jan.
6, 2021]
61
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her rent to $480 after discovering that her unit was rent-controlled.
Literacy
Literacy impacts the justice gap as well. Today one in five U.S. adults (21%)
have low literacy skills, which translates to about 43.0 million adults.64 North
Carolina’s literacy rate is 86.40%. That means 13.6%, or nearly 14 out of every 100
adult North Carolinians suffer from illiteracy.65
The consequences of illiteracy are many and harmful in several respects but particularly so when engaging with a legal system that has the authority to
change the trajectory of one's life. Legal jargon and documents are difficult to
understand, even for those with graduate-level education. Illiteracy makes it nearly
impossible to make sense of what people are saying or to understand what that
pleading, notice, or other legal document means. These difficulties are significantly
compounded when the person is under stress, anxious, intimidated, or
overwhelmed.
It's critical to understand the connection between adults with low literacy
skills and those who re-offend or find themselves in a cycle of needing legal
services for matters beyond their control. Many who suffer with illiteracy are more
likely to have encounters with the legal system than others.
Example: Mr. Franklin works part time and cannot read. He goes to court for
a traffic infraction. He is fined and given ninety (90) days to pay. Unfortunately, upon
his return to work Mr. Franklin is laid off by his employer due to cutbacks. Ninety
(90) days have now passed, and he has failed to pay. Due to his inability to read, he
was unaware of the penalty(ies) if he failed to pay.
Eventually Mr. Franklin is able to find another job. His court date is
approaching, and he believes the judge will be understanding. On the day of his
hearing, he explains to the judge that he was laid-off and was unable to pay the fine
64
65

https://worldpopulationreview.com/state-rankings/us-literacy-rates-by-state  [Accessed Jan. 6, 2021]
https://worldpopulationreview.com/state-rankings/us-literacy-rates-by-state  [Accessed Jan. 9, 2021]
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within the timeframe he was previously given. The judge disregards his explanation,
imposes additional fines, and suspends his license for six (6) months. Mr. Franklin
needs his driver’s license to work. If he risks driving on a suspended license, he will
incur additional repercussions. If he doesn’t pay the fines, he will be incarcerated.
The COVID-19 Era and the Court’s Expectation of Access to Technology
COVID-19 has caused a significant backlog of cases. State governments and
organizations are creating ways to remotely help clients and families such as
notarizing documents, assisting clients in obtaining unemployment insurance
benefits, having the hearing virtually or walking a client through required online form
submission.
Unfortunately, many of the people these technological advancements were
created to help do not have access to computers or the internet.
Benefit to Attorneys and Alleviating Concerns
There are many legitimate policy reasons for the restrictions
against the unauthorized practice of law. These reasons include
preserving and strengthening the lawyer-client relationship and
protecting ‘the public from being advised and represented in legal
matters by unqualified and undisciplined persons over whom the
judicial department could exercise slight or no control.’ The
functioning of the legal system would not be possible without the
privileges afforded to and obligations imposed on lawyers when they
enter into a formal attorney-client relationship. The formation of an
attorney-client relationship subjects a lawyer to ‘duties of care, loyalty,
confidentiality, and communication, duties enforceable by the client
and through disciplinary sanctions.’ An individual receiving legal
advice from an individual or entity not authorized to practice law
would therefore not be afforded the protections of an attorney-client
relationship, which is a serious reason why the unauthorized practice
of law could end up being problematic for people seeking legal
advice. The other chief reason behind the policy requiring a license to
practice law is to ensure that an individual rendering legal services is
competent and that the public is not injured by individuals who are not
qualified to provide the services for which they are charging people.
There is little doubt that the proposal’s requested changes will
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affect the ways that legal services are offered to the public. There is
often resistance to these changes that stem from the ethical issues
surrounding them. The rule against the unauthorized practice of law
has been invoked based on legitimate concerns about how the public
may be harmed. But perhaps also based on lawyers’ resistance to
economic competition (see attachment 29).66
If that is the case, it is incumbent upon the legal profession to consider the
consequences of that point of view. We echo the statement of NCSC above, “The
Washington State example suggests that LLLTs and lawyers may form mutually
advantageous business relationships, making referrals to each other as appropriate.
Since LLLTs appear to assist customers who could not afford lawyers, they do not
compete directly with lawyers.” But even if attorneys reject this as fact, should the
economic interests of attorneys eclipse the serious legal needs of clients whose
access to justice directly impacts life, liberty, and the pursuit of happiness?
Unfortunately, unauthorized practice of law rules that are hostile to innovation may
hinder efficiency and access to justice.
We offer a new way of framing the attorney-NCLT relationship. The initial
reaction of some attorneys may be unfavorable. There will certainly be a number of
NCLTs who choose to work as a sole proprietor or form some type of business
organization by themselves or with other NCLTs. However, just like there are
attorneys who could start their own practice but choose to work for a private firm or
legal department, there will be NCLTs who are not inclined to start their own
businesses with all of the additional responsibility that this entails. In those
situations, NCLTs and attorneys may enjoy a mutually beneficial relationship. For
example, an attorney employing or contracting with an NCLT will be able to extend
services to a much larger segment of the population. Moreover, because the NCLT
will enjoy a certain degree of autonomy under the provisions of their limited license
and because attorneys won't be required to supervise every aspect of their
The Georgetown Journal of Legal Ethics; Unauthorized Practice of Law Claims Against LegalZoom—Who Do These
Lawsuits Protect, and is the Rule Outdated? [Accessed Jan. 9, 2021]
66
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work-product, the attorneys that work with them will have more time to work on
other legal projects - perhaps more profitable ones.
In this way, the NCLT could bring additional revenue into a firm while
simultaneously extending services to the underserved population that the firm
would ordinarily turn away if the client were unable to afford the attorney’s higher
price point. In addition, the NCLT, instead of going through the painstaking process
of establishing a client base and building name recognition on their own, would
benefit from the firm's name recognition. And so, all involved - underserved North
Carolinians, the NCLT, and the attorney - would benefit.
Notwithstanding our position that NCLTs are not in competition with
attorneys, there are actions the State could take to remedy the concerns of some
attorneys regarding competition for business in the requested areas of practice. For
example, in family law or estate planning cases, the State may wish to limit NCLT
legal services to clients with marital estates less than or equal to a set amount. Or,
NCLTs may be limited to assisting families below a certain income threshold.
Although it is impossible to work out all of the details in this proposal, the
point we would like to impart is that with some creativity and reframing, the State
could develop solutions that would serve the public and alleviate the reasonable
concerns of attorneys.
Benefits to NCLTs
Of course, while the benefit to NCLTs would not be the primary reason the
State chooses to pursue limited licensing, naturally, there should be some
motivating factors to encourage applicants.
Intangible Benefits to NCLTs
Many paralegals in North Carolina are civic-minded. Paralegals throughout
the state volunteer their time, money, and energy to help others through programs
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with the North Carolina Bar Foundation (NCBF); the North Carolina Bar Association,
Paralegal Division; state and local paralegal associations; Legal Aid of North
Carolina; NC Pro Bono Resource Center; the North Carolina Guardian ad Litem
program; and other non-profits in the legal community. Many paralegals also
volunteer with the NCBF’s Middle School Mock Trials and Lawyers for Literacy
programs, as well as the North Carolina Advocates for Justice (NCAJ) High School
Mock Trial Competitions. Bearing the burdens of others and educating the next
generation, who may enter the legal field, don't just make the world better—it also
makes us better. Studies indicate that the very act of giving back to the community
boosts happiness, health, and sense of well-being.
Economic Benefits to NCLTs
We want to reiterate that the NCLT client base would consist of those who
cannot afford attorneys fees but may be able to afford the reduced fee structure of
NCLTs. One important question may be how NCLTs will build and sustain their
business serving clients who cannot afford an attorney. Before we answer this
question, we will briefly go over income and billing rate statistics for paralegals and
attorneys in North Carolina.
According to the U.S. Bureau of Labor Statistics, as of 2019, North
Carolina’s average mean paralegal salary is $47,370 per year, and the average
hourly mean wage is $22.77.

Area name

North
Carolina(370000
0)

Hourly

Annual mean

Hourly

Annual median

mean wage

wage(2)

median wage

wage(2)

22.77

47370
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Footnotes:
(2) Annual wages have been calculated by multiplying the corresponding hourly wage by 2,080
hours.
SOC code: Standard Occupational Classification code -- see http://www.bls.gov/soc/home.htm
Data extracted on January 11, 2021

As in other states, large law firms headquartered in urban commercial
centers generally offer the highest wages for paralegals. The largest employment of
paralegals and legal assistants in North Carolina is centered in urban areas such as
Raleigh and Charlotte.
According to a Legal Trends Report published by Clio (a practice
management and accounting software provider), the average hourly rate for
attorneys in North Carolina is $269.00. In metropolitan areas, the hourly rate for
attorneys can be much greater. Additionally, according to the Yale Law School
Career Development Office, firms “average,” “target,” or “minimum” stated billables
typically range between $1,700 and $2,300, although informal networks often quote
much higher numbers67. Taking the average of those two figures results in 2,000
billable hours each year. The average billable rate for attorneys in North Carolina
($269.00) times the average number of billable hours each year (2000) provides total
revenue in the amount of $538,000/yr.
In comparison, if an NCLT were to have billables of 2,000/year while billing
100/hour for legal services, total revenue would be $200,000/yr. According to
Neuvo tax calculator,68 if one makes $200,000/yr. living in North Carolina, they will
be taxed $63,000/yr. That leaves net pay of $137,000/yr. or $11,417 per month.
This calculation takes into account an average tax rate of 31.50% and a marginal
tax rate is 42.36%.
Of course, there are other costs associated with doing business. However,

67
68

https://law.yale.edu/sites/default/files/area/department/cdo/document/billable_hour.pdf [Accessed Jan. 12, 2021]

https://neuvoo.com/tax-calculator/North+Carolina-200000#:~:text=If%20you%20make%20%24200%2C000%20a,marginal
%20tax%20rate%20is%2042.36%25 [Accessed Jan. 12, 2021]
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even if an NCLT spent 25% of total revenue or $50,000.00 on business expenses
annually (and we believe that a sole proprietorship could be managed for much less
than this) that leaves a net profit of $87,000.00. The net profit of $87,000.00 is still
nearly twice the annual mean wage for paralegals in North Carolina.
Of course, we know these numbers are a very basic starting point for trying
to determine if an NCLT business structure is viable. But, having the NCLT program
would effectively erase the glass ceiling that exists for paralegals and support
economic mobility.
Although COVID-19 has dealt a devastating blow to small business and the
economy as a whole, one outcome of the pandemic is that businesses have been
forced to innovate using available technology, such as videoconference, electronic
document sharing, etc. Major corporations to small businesses have realized that
they can greatly reduce overhead by applying lean project management concepts
to increase value while reducing waste.
You’ll recall at the beginning of this proposal, the American Bar Foundation
had made several recommendations (see attachment 19)69 to improve NCLT
business outcomes in Washington, some of which go directly to business
administration, including:
1. Provide more training and practical advice on business management.
2. Provide practical advice and assistance on marketing.
If we provide NCLTs with the necessary tools, we believe hardworking NCLTs will
be successful.
Program Cost
The North Carolina State Bar can implement the NCLT program without
Preliminary Evaluation of the Washington State Limited License Legal Technician Program; March 2017. By Thomas M.
Clarke, National Center for State Courts, and Rebecca L. Sandefur, American Bar Foundation, with support from the Public
Welfare Foundation , at 14-15. [Accessed Jan. 12, 2021]
69
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significantly inflating overhead (administrative and marketing) costs by considering
the following suggestions:
1. Place the NCLT program under the oversight of the existing Board of
Paralegal Certification and delegate administrative tasks to Bar personnel
who are responsible for overseeing administration of the North Carolina
Certified Paralegal program.
2. Allow the Board to establish volunteer-based exam committees for each area
of limited practice that falls under the NCLT program. This would reduce the
amount of work required for the Board.
3. Legal Specialization exams already exist for the Board Certified Specialist
Programs. Subject matter examinations could be created for NCLTs, which
substantially mirror those exams.
Marketing
Marketing to Potential NCLTs and Consumers
When the NCCP program was approved in North Carolina more than fifteen
(15) years ago, the marketing landscape was very different. Although the authors of
this proposal were not a part of that process, we expect that there were
expenditures related to disseminating information about the program in print media.
In 2021, the most effective method of marketing is social media. If such a program
were implemented, the cost of marketing would be minimal if social media were
properly leveraged as a tool to advertise the new licensure.
Marketing to Potential NCLTs
Marketing to Board-approved college programs and law schools would
assist in making students aware of the ability to become an NCLT when they have
met the requirements.
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Marketing to Potential Consumers
Additionally, with the support of the State, NCLTs would potentially be able
to establish a relationship with the various legal aid and pro bono service providers
that North Carolina has to offer. When applicants to these programs are denied,
legal aid providers can refer clients to the NCLT program for assistance.
Program Fees and Program Funding
Program Fees
Program fees should be high enough to defray the cost of administering the
program but low enough to prevent the program from becoming cost-prohibitive to
potential applicants. In consideration of that fact, the Board may wish to consider
the following information:
1. The Washington LLLT (see attachment 31)70 program charges the following
fees:
a. LLLT Applicants - $300
b. Practice Area Exam Only - $250
c. Professional Responsibility Exam Only - $80
d. Late Filing Fee - $150
e. An additional fee was charged for background checks.
f. Annual Fees71
i.

Active LLLT admitted prior to 2019 - $239

ii.

Active LLLT admitted in 2019 or 2020 - $124.50

2. The Utah Paralegal Practitioner (see attachment 32)72 program charges the
following fees:
a. Applicants taking All Practice Areas (4) and Professional Responsibility
70

https://www.wsba.org/docs/default-source/licensing/admissions/bar-exam/wsba-admission-policies---10-4-17---sep-1-2017.
pdf?sfvrsn=b4ed38f1_30 , Page 4. [Accessed Jan. 9, 2021]
71
https://www.wsba.org/for-legal-professionals/license-renewal/license-fees [Accessed Jan. 9, 2021]
72
https://www.utahbar.org/wp-content/uploads/2019/09/LPP-Filing-Instructions-and-Info.pdf [Accessed Jan. 9, 2021]
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Examination - $400
b. Applicants taking one or two Practice Areas and Professional
Responsibility Examination - $100/each exam area AND
c. Professional Responsibility - $100
d. Incomplete Application Fee - Varies, up to $150
e. Annual Fees73
i.

Active - $200 + Client Security Fund (<$20.00)

ii.

Inactive - $75

A recent survey of North Carolina’s paralegals (NCCPs and non-certified
paralegals) indicates that potential NCLTs would be willing to pay the following
fees:

73

https://www.utahbar.org/licensing/ [Accessed Jan. 9, 2021]
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Potential Program Funding Sources
Grant options for 2022 may be available from the providers below.
● U.S. Department of Justice - Office of Justice Programs
Application Instructions: OJP Grant Application Resource Guide | Office of
Justice Programs74
● OVW Fiscal Year 2021 Justice for Families Program Solicitation: Due Date
January 25th (see attachment 33)75 - We will miss the funding deadline for
2021. We will follow up with this organization regarding possible funding for
2022.
● Opportunity Grants | American Bar Endowment (ABE)
(abendowment.org)(see attachment 34)76
We have missed the funding deadline for 2021. We will inquire regarding
funding for 2022.
● North Carolina IOLTA; Deadline: October 2021 (see attachment 35)77
Grant Information | North Carolina IOLTA (nciolta.org)
Grants are awarded on a calendar year basis. Information on how to apply is
typically available in midsummer. The grant application deadline is October 1
74

https://www.ojp.gov/funding/apply/ojp-grant-application-resource-guide#apply [Accessed Jan. 19, 2021]
U.S. Department of Justice | O-OVW-2021-30001 Justice for Families V1 SI-30001 [Accessed Jan. 19, 2021]
76
American Bar Endowment Opportunity Grant Program Eligibility and Guidelines [Accessed Jan. 19, 2021]
77
Grant Purpose NC IOLTA's Civil Legal Aid Grants provide general support for a network of legal aid organizations that
together [Accessed Jan. 19, 2021]
75
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(or the first business day after October 1 when it falls on a weekend or legal
holiday).
● Justice Initiatives in Charlotte, NC; Deadline:
GRANT FUNDING | Justice Initiatives
Note: JI is undergoing some significant changes, and accepted grant
invitations by invitation ONLY for the 2019-2020 cycle. We will follow up to
check on grant options for 2021 or 2022.
VII.

PROPOSED PROGRAM ADMINISTRATION AND REGULATIONS

A.

Definitions. The following definitions will apply:
1.

“NCLT Board” means North Carolina Legal Technician Board (which
shall be the same as the presently existing North Carolina State Bar
Board of Paralegal Certification).

2.

“Lawyer” means a person licensed as a lawyer and eligible to practice
law in any United States jurisdiction.

3.

“North Carolina Legal Technician” (NCLT) means a person qualified by
education, training, and work experience who is authorized to engage
in the limited practice of law in approved practice areas of law as
proposed below.

4.

“Paralegal” means a person qualified by education, training, or work
experience; who is employed or retained by a lawyer, law office,
corporation, governmental agency, or other entity; and who performs
specifically delegated substantive law-related work for which a lawyer
is responsible.

5.

“Substantive law-related experience” means the provision of legal
services as a paralegal, paralegal student, or law student including,
but not limited to, drafting pleadings, legal documents or
correspondence, completing forms, preparing reports or charts, legal
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research, and interviewing clients or witnesses. Substantive
law-related experience does not include routine clerical or
administrative duties.
6.

“North Carolina lawyer” means a person licensed and eligible to
practice law in North Carolina and who is an active or emeritus pro
bono lawyer member of the Bar.

B.

North Carolina Legal Technician Board
1.

Establishment. The North Carolina State Bar should establish the
existing Board of Paralegal Certification as the North Carolina Legal
Technician Board (NCLT Board). This delegation of authority would
drastically reduce program costs and would simplify the
implementation and administration process.

2.

Responsibilities. The composition and regulation of the existing Board
should remain unchanged. Additional responsibilities would include:
a. Establishment of an exam committee for each practice area
subject to limited licensing. Each exam committee should
consist of 2 attorneys and 5 certified paralegals that practice in
the area of the exam’s subject matter.
b. Recommending a “pilot” practice area in addition to future
practice areas of law for NCLTs, subject to approval by the
Supreme Court;
c. Working with the Bar and other appropriate entities to select,
create, maintain, and grade the examinations required under this
rule which shall, at a minimum, cover the rules of professional
conduct applicable to NCLTs, rules relating to the attorney-client
privilege, procedural rules, and substantive law issues related to
approved practice areas;
56
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d. Approving education and experience requirements for licensure
in approved practice areas;
e. Establishing and overseeing committees and tenure of members;
f. Establishing and maintaining criteria for approval of educational
programs that offer NCLT core curriculum; and
g. Such other activities and functions as are expressly provided for
in the rules established for this program.
3.

Rules and Regulations. The NCLT Board shall propose rules, regulations, and
amendments to implement and carry out the program.

4.

Administration. The Bar shall provide reasonably necessary administrative
support for the NCLT Board. All notices and filings required by these Rules,
including applications for admission as an NCLT, shall be sent to the
headquarters of the Bar.

5.

Expenses of the NCLT Board. Members of the NCLT Board shall not be
compensated for their services but shall be reimbursed for actual reasonable
and necessary expenses incurred in the performance of their duties
according to existing policies.

C.

NCLT Licensing and Admission
Under our proposal, there are three key requirements to be licensed as a

legal technician: education, experience, and examination.
1.

Education78:
Applicant must have:
a. A first professional law degree from an accredited law
school; or

78

References to accreditation refer to accreditation by the U.S. Department of Education.
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b. An Associate degree in paralegal or legal studies from
an accredited school; or
c. A Bachelor's degree in paralegal or legal studies from
an accredited school; or
d. An Associate or Bachelor's degree in any subject from
an accredited school, plus a paralegal certificate, or
fifteen (15) credit hours of paralegal studies from an
accredited school, both of which must cover at a
minimum:
● Civil Procedure
● Contracts
● Interviewing and Investigation Techniques
● Introduction to Law and Legal Process
● Law Office Procedures and Technology
● Legal Research, Writing, and Analysis
● Professional Responsibility
Note: Paralegals with at least ten (10) years of experience79 including at least 9,600
hours of substantive law-related experience may qualify for a waiver of the core
education and AA degree.
2.

Experience:
a. An applicant with a first professional law degree is exempt from
experience requirements.
b. An applicant without a first professional law degree must obtain
1,500 hours of substantive law-related work experience as a
paralegal supervised by a lawyer prior to licensing; and

79

We suggest 9600 hours, which was calculated by taking 10 years * 48 weeks each year (assuming 4 weeks of
vacation) * 5 work days each week * 4 hours each day = 9600.
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c. Experience must be acquired no more than three years prior to
passing the LLLT Practice Area exam.
3.

Examination:

Six-hour Legal Specialization exams already exist for the North Carolina
State Bar Board Certified Specialist Programs. We propose creating subject matter
examinations that are substantially similar in structure to the Board Certified
Specialist Exams.80
a. Pass an NCLT Professional Responsibility Examination: Tests
knowledge in the Rules of Professional Conduct.
b. Pass an NCLT examination for each practice area for which the
applicant seeks to practice. We suggest consideration of the
following practice areas:
●
●
●
●
●
●

Family law81
Landlord-tenant law
Estate planning and probate law82
Debtor-creditor law
Administrative law
Expungements

As an example, detailed legal specialization law exam guides for family law
and estate planning are attachment 36 and 37 in the appendix.
4. Other requirements:
a. Is at least 21 years old; and
b. Has one of the following paralegal certifications in good standing
for at least one (1) year preceding the date of application83:
80
81

https://www.nclawspecialists.gov/for-the-public/find-a-board-certified-specialist/ [Accessed Jan. 6, 2021]
https://www.nclawspecialists.gov/for-lawyers/the-specialty-exams/exam-guides/family-law/  [Accessed Jan. 6,

2021]
82

https://www.nclawspecialists.gov/for-lawyers/the-specialty-exams/exam-guides/estate-planning-and-probate-la
w/  [Accessed Jan. 6, 2021]
83
We considered removing certification as a prerequisite for the NCLT licensure. However, we ultimately
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● North Carolina Certified Paralegal (NCCP) from the
North Carolina State Bar; or
● South Carolina Certified Paralegal (SCCP) from the
South Carolina State Bar; or
● Certified Paralegal (CP) or Certified Legal Assistant
(CLA) from NALA - The Paralegal Association (NALA); or
● Professional Paralegal (PP) Certification from the
National Association of Legal Professionals (NALS); or
● CORE Registered Paralegal (CRP) or Registered
Paralegal (RP) designation from the National Federation
of Paralegal Associations (NFPA).
c. Is of good moral character; and must provide references from at
least two legal professionals who have significant legal or judicial
experience in the area in which licensing is sought or a related
field. A reference may not be related by blood or marriage to the
applicant.
d. Has no less than twelve (12) CLE credits.84 Of these twelve (12)
CLE credits, two (2) must be in the area of professional
responsibility or professionalism or any combination thereof, one
(1) must be in the area of trauma-informed legal advocacy, and
at least one (1) hour shall be devoted to technology training.
Note: If an NCLT takes more than the required twelve (12) hours
in a calendar year, up to two (2) additional hours of professional
responsibility and up to ten (10) additional hours of general
education may be carried over to the next calendar year. There is
rejected this idea. Licensed attorneys, despite their years of experience, must still satisfy stringent requirements,
including a six-hour exam, to obtain certification as a legal specialist. Most paralegal certifications are entrylevel, meaning they require little or no in-office experience prior to applying for the certification exam. We
believe certification (like attorney licensure for the certified specialist program) should be a mandatory
minimum requirement for the NCLT program.
84
CLEs and CPEs shall both meet this requirement.
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no provision to carry hours over multiple years. At least once
every three (3) calendar years, each NCLT must complete one (1)
additional hour of professional responsibility devoted exclusively
to instruction in trauma-informed legal advocacy, and an NCLTs
professional responsibilities. NCLTs licensed before July 1 are
subject to all CLE requirements for that calendar year. NCLTs
licensed on or after July 1 of any year do not have CLE
requirements until the next calendar year. Every active NCLT,
regardless of exempt status, shall file an annual written report of
his/her CLE activity for the preceding year.
e. Has a proven record of ethical, civil and professional behavior;
and
f. Complies with all provisions concerning licensing and enrollment
fees.
Trauma-Informed Legal Advocacy
We believe that all legal service providers should avail themselves of
information concerning trauma-informed legal advocacy. Some legal communities
have already started this process.
In 2018, Mecklenburg County’s 26th Judicial District sent many of its judges
to the Mecklenburg Resilience Symposium: Building Hope for Tomorrow Through
Action Today.85 The American Psychological Association defines Resilience as the
process of adapting well in the face of adversity, trauma, tragedy, threats, or
significant sources of stress. Resilience is not a trait that people either have or lack.
It involves behaviors, thoughts, and actions that can be learned and developed in
anyone. The symposium focused on understanding the effects of adverse child
events and toxic stress on the human body and community. Mecklenburg County
Charlotte Area Health Education Center; Mecklenburg Resilience Symposium: Building Hope for Tomorrow
Through Action Today [Accessed Jan. 4, 2021]
85
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District Attorney Spencer Merriweather, Charlotte City Councilwoman Julie Eiselt,
Mecklenburg County Com Elect Mark Jerrell and Rep. Carla Cunningham, provided
a legal/legislative perspective on applying trauma-informed care in the legal
community.
Given the special needs of the population, NCLTs would be positioned to
serve, they should be required to take at least one (1) CLE or CEU (from a social
services provider) each year on the subject of trauma-informed care.
A trauma-informed care approach strives to understand the whole of an
individual who is seeking services. When trauma occurs, it affects an individual's
sense of self, their sense of others and their beliefs about the world. These beliefs
can directly impact an individual's ability or motivation to connect with and utilize
support services. A system utilizing a trauma-informed care approach realizes the
direct impact that trauma can have on access to services and responds by
changing policies, procedures, and practices to minimize potential barriers. A
system utilizing a trauma-informed care approach also fully integrates knowledge
about trauma into all aspects of services and is trained to recognize the signs and
symptoms of trauma and thus avoid any possibility of re-traumatization.86
Trauma-informed care recognizes the widespread prevalence of trauma and
its impact while aiming to reduce re-traumatization87. The term ‘trauma-informed’
was coined in 2001 by PhD researchers Maxine Harris and Roger Fallot.88
Trauma-informed lawyering “asks clients not ‘what is wrong with you?’ but instead,
‘what happened to you?’”89
The central goal of trauma-informed legal services is to reduce
re-traumatization and to improve legal advocacy by recognizing the role trauma
86

Buffalo Center for Social Research School of Social Work; What is Trauma-Informed Care? [Accessed January 10, 2021]
Trauma-Informed Legal Advocacy Project of the National Center on Domestic Violence, Trauma & Mental Health,
nationalcenterdvtraumamh.org/trainingta/trauma-informed-legal-advocacy-tila-project/. [Accessed Jan. 6, 2021]
88
Trauma-Informed Legal Advocacy Project of the National Center on Domestic Violence, Trauma & Mental Health,
nationalcenterdvtraumamh.org/trainingta/trauma-informed-legal-advocacy-tila-project/. [Accessed Jan. 6, 2021]
89
Sarah Katz & Deeya Haldard, The Pedagogy of Trauma-Informed Lawyering, 22 Clinical L. Rev. 359, 363.;
https://www.law.nyu.edu/sites/default/files/upload_documents/Katz%20-%20Halder%20Pedagogy%20of%20Trauma-Infor
med%20Lawyering.pdf [Accessed Jan. 6, 2021]
87
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plays in the legal service provider’s relationship with their clients. Considering high
rates of trauma among the general population, it is imperative that NCLTs integrate
trauma-informed practices to reduce re-traumatization. Common examples of
trauma-informed practice include providing accommodations for client interviewing
or extensive witness preparation to alleviate client anxiety. Regardless of its form, a
trauma-informed practice assists legal service providers in connecting to their
clients, creating better legal outcomes and more robust advocacy.
Case Example
Theresa is a new client coming in for assistance with a debt collection case.
As you ask her questions, you realize her leg is literally “jumping” because she is
shaking so much. She seems a bit withdrawn and keeps looking toward the door.
You stop questioning, note that she seems uncomfortable, and ask if there is
anything you can do to make her feel more at rest. Theresa shares that she was
recently a victim of sexual assault and feels tremendous anxiety when she is seated
so far from the door. She also does not like being in rooms with closed doors, as
she feels she cannot escape.
Strategies for helping the client feel comfortable:
● You stop legal questioning and note that she seems uncomfortable.
You realize that you jumped into the interview without really explaining
your role or what you will be doing today.
● You acknowledge that she seems uncomfortable and ask if there is
anything you can do to make her more at ease.
● Theresa shares that she was a victim of sexual assault and feels
tremendous anxiety when she is seated so far from the door. She also
does not like being in rooms with closed doors as she feels she
cannot escape.
● You readjust the seating and move to the open conference room in
your office. You assure Theresa that if she had any other concerns to
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let you know.
● You then explain the process and what will happen at this interview.
You let Theresa know that if she needs breaks or anything else to let
you know (see attachment 39).90
Providing trauma-informed legal practice not only reduces re-traumatization;
it also makes better legal service providers. An NCLT who is able to recognize the
role trauma plays in the NCLT-client relationship is able to be a better advocate.
D.

Authorized Scope of Practice
The North Carolina Legal Technician shall ascertain whether the issue is

within the defined practice area for which the NCLT is licensed. If it is not, the
NCLT shall not render any legal assistance on this issue and shall advise the
client to seek the services of a lawyer. If the issue is within the defined practice
area, the NCLT may render the following limited legal assistance to a pro se
client:
1.

Establish a contractual relationship with the client;

2.

Interview the client to understand the client’s objectives and obtaining
facts relevant to achieving that objective;

3.

Informing, counseling, advising, and assisting in determining which
form to use and giving advice on how to complete the form;

4.

Inform the client of applicable procedures, including deadlines,
documents which must be filed, and the anticipated course of the
legal proceeding;

5.

Signing, filing, and completing service of the form;

6.

Obtaining, explaining, and filing any document needed to support the
form;

90

https://ncler.acl.gov/Files/Trauma-Informed-Lawyering.aspx [Accessed Jan. 10, 2021]
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7.

Reviewing documents of another party and explaining them;

8.

Informing, counseling, assisting, and advocating for a client in
mediated negotiations;

9.

Filling in, signing, filing, and completing service of a written settlement
agreement form in conformity with the negotiated agreement;

10.

Communicating with another party or the party’s representative
regarding the relevant form and matters reasonably related thereto;
and

11.

Explaining a court order that affects the client’s rights and obligations.

12.

Obtain relevant facts, and explain the relevancy of such information to
the client;

13.

Inform the client of and assist with applicable procedures for proper
service of process and filing of legal documents;

14.

Provide the client with materials prepared by a North Carolina lawyer
or approved by the NCLT Board, which contain information about
relevant legal requirements, basis for the client's claim, and venue
and jurisdiction requirements;

15.

Review documents or exhibits that the client has received and
explain them to the client;

16.

Select, complete, file, and effect service of forms that have been
approved by the State of North Carolina, either through a
governmental agency or by the Administrative Office of the Courts
or the content of which is specified by statute; federal forms; forms
prepared by a North Carolina lawyer; or forms approved by the
NCLT Board; and advise the client of the significance of the
selected forms to the client's case;

17.

Perform legal research;

18.

Draft letters setting forth legal opinions that are intended to be
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read by persons other than the client;
19.

Draft documents beyond what is permitted in paragraph (6), if a form
does not meet the needs of a client in substance or scope;

20.

Advise the client as to other documents that may be necessary to
the client's case, and explain how such additional documents or
pleadings may affect the client's case;

21.

Assist the client in obtaining necessary records, such as birth,
death, or marriage certificates.

22.

Communicate and negotiate with the opposing party or the
party’s representative regarding procedural matters, such as
setting court hearings or other ministerial or civil procedure
matters;

23.

Negotiate the client's legal rights or responsibilities, provided that
the client has given written consent defining the parameters of the
negotiation prior to the onset of the negotiation; and

24.

Render other types of legal assistance when specifically
authorized by the scope of practice regulations for the approved
practice area in which the NCLT is licensed.

E.

Circumstances Beyond the Authorized Scope of Practice
An NCLT has an affirmative duty to inform clients when issues arise that are

beyond the authorized scope of the NCLT's practice. When an affirmative duty
arises, then the NCLT shall inform the client in writing that:
1. the issue may exist, describing in general terms the nature of the issue;
2. the NCLT is not authorized to advise or assist on this issue;
3. the failure to obtain a lawyer's advice could be averse to the client's
interests; and
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4. the client should consult with a lawyer to obtain appropriate advice and
documents necessary to protect the client's interests.

After an issue beyond the NCLT's scope of practice has been identified, if
the client engages a lawyer with respect to the issue, then an NCLT may prepare
a document related to the issue only if a lawyer acting on behalf of the client has
provided appropriate documents and written instructions for the NCLT as to
whether and how to proceed with respect to the issue. If the client does not
engage a lawyer with respect to the issue, then the NCLT may prepare
documents that relate to the issue if the client informs the NCLT how the issue is
to be determined and instructs the NCLT on how to complete the relevant
portions of the document. Additionally, above the NCLT’s signature at the end of
the document, the NCLT must insert a statement to the effect that the NCLT did
not advise the client with respect to any issue outside of the NCLT’s scope of
practice and the NCLT completed any portions of the document with respect to
any such issues at the direction of the client.
F.

Conditions to Providing Limited Legal Services.

1.

A North Carolina Legal Technician must personally perform the

authorized services for the client and may not delegate these to a non-licensed
person. Nothing in this prohibition shall prevent a person who is not a licensed
NCLT from performing translation services;
2.

Prior to the performance of the services for a fee, the North Carolina

Legal Technician shall enter into a written contract with the client, signed by both
the client and the North Carolina Legal Technician that includes the following
provisions:
a.

An explanation of the services to be performed, including a
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conspicuous statement that the North Carolina Legal Technician may not
represent the client beyond the scope of practice regulations for the
approved practice area in which the NCLT is licensed;
b.

Identification of all fees and costs to be charged to the

client for the services to be performed;
c.

A statement that upon the client's request, the NCLT

shall provide to the client any documents submitted by the client to
the North Carolina Legal Technician;
d.

A statement that the NCLT is not a lawyer and may only

perform limited legal services. This statement shall be on the first page
of the contract in minimum twelve-point bold type print;
e.

A statement describing the North Carolina Legal Technician's

duty to protect the confidentiality of information provided by the client and
the North Carolina Legal Technician's work product associated with the
services sought or provided by the North Carolina Legal Technician;
f.

A statement that the client has the right to rescind the

contract at any time and receive a full refund of unearned fees. This
statement shall be conspicuously set forth in the contract; and
g.

Any other conditions required by the rules and regulations of

the NCLT Board.
3.

A NCLT may not provide services that exceed the scope of practice

authorized by the established rules, and shall inform the client, in such instance,
that the client should seek the services of a lawyer.
4.

A document prepared by an NCLT shall include the NCLT's name,

signature, and license number beneath the signature of the client. NCLTs do not
need to sign sworn statements or declarations of the client or a third party, and
do not need to sign documents that do not require a signature by the client,
such as information sheets.
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G.

Prohibited Acts

In the course of dealing with clients or prospective clients, a NCLT shall
not:
1.

Make any statement that the North Carolina Legal Technician can or

will obtain special favors from or has special influence with any court or
governmental agency;
2.

Retain any fees or costs for services not performed;

3.

Refuse to return documents supplied by, prepared by, or paid for by

the client, upon the request of the client. These documents must be returned
upon request even if there is a fee dispute between the NCLT and the client;
4.

Represent or advertise, in connection with the provision of services,

other legal titles or credentials that could cause a client to believe that the NCLT
possesses professional legal skills beyond those authorized by the license held
by the North Carolina Legal Technician;
5.

Provide services to a client in connection with a legal matter in

another state, unless permitted by the laws of that state to perform such
services for the client;
6.

Represent or otherwise provide legal or law related services to

a client, except as permitted by law, this rule or associated rules and
regulations;
7.

Initiate or respond to an appeal to an appellate court; and

8.

Otherwise violate the North Carolina Legal Technician Rules

of Professional Conduct.
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H.

Continuing Licensing Requirements

1.

Continuing Education Requirements. Each active NCLT must

complete a minimum number of twelve (12) hours (6 hours in the licensees
limited area of practice) of approved or accredited education as determined by
the Board.
2.

Financial Responsibility. Each NCLT shall show proof of ability to

respond in damages resulting from his or her acts or omissions in the
performance of services by:
a. submitting an individual professional liability insurance policy in an
amount to be determined by the Board;
b. submitting a professional liability insurance policy of the employer or the
parent company of the employer who has agreed to provide coverage
for the NCLT’s ability to respond in damages in an amount to be
determined by the Board; or
c. submitting proof of indemnification by the NCLT’s government
employer.
3.

License Fees and Assessments. Each North Carolina Legal

Technician must pay the annual license fee established by the Board of
Governors, subject to review by the Supreme Court, and any mandatory
assessments as ordered by the Supreme Court.
4.

Trust Account. Each active North Carolina Legal Technician shall

annually certify compliance with 27 N.C.A.C. Chapter 2, Rule 1.15-3 Records
and Accountings or another rule created for the limited licensing program.

I.

Professional Responsibility and Client Relationships
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1.

North Carolina Legal Technician acting within the scope of authority

set forth in this rule shall be held to the standard of care of a North Carolina
lawyer.
2.

North Carolina Legal Technician shall be held to the ethical

standards of the North Carolina Rules of Professional Conduct, which shall
create an NCLT IOLTA program for the proper handling of funds coming into the
possession of the North Carolina Legal Technician.
3.

The North Carolina law of attorney-client privilege and law of a

lawyer's fiduciary responsibility to the client shall apply to the North
Carolina Legal Technician-client relationship to the same extent as it
would apply to an attorney-client relationship.

J.

Confidentiality and Public Records
G.S. § 132 shall apply to access to NCLTs and NCLT Board records.

K.

Inactive Status
An NCLT may request transfer to inactive status after being admitted. An

NCLT on inactive status is required to pay an annual license fee as established by
the Board of Governors and approved by the Supreme Court.
L.

Reinstatement to Active Status
An NCLT on inactive status may return to active status by filing an

application and complying with the procedures set forth for lawyer members of
the Bar in the Bar’s Bylaws.
M.

Voluntary Resignation
Any North Carolina Legal Technician may request to voluntarily resign the

NCLT license by notifying the Bar in such form and manner as the Bar may
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prescribe. If there is a disciplinary investigation or proceeding then pending
against the NCLT, or if the NCLT has knowledge that the filing of a grievance of
substance against such NCLT is imminent, resignation is permitted only under the
provisions of the applicable disciplinary rules. An NCLT who resigns the NCLT
license cannot practice law in North Carolina in any manner, unless they are
otherwise licensed or authorized to do so by the Supreme Court.

V.

LIMITED TIME WAIVERS (GRANDFATHER PROVISION)
A. Limited Time Waiver, Defined
For the limited time between the date the Board begins to accept applications

and [date to be determined], a period of two years, the NCLT Board shall grant a
waiver of the minimum associate-level degree requirement if an applicant meets the
requirements set forth in the section immediately below. The NCLT Board shall not
grant waivers for applications filed after [date to be determined]. The NCLT Board
shall not waive the CLE/CPE requirement. The limited time waiver application will
be separate from the application process for admission set forth in these
regulations.
B. Waiver Requirements and Applications
To qualify for the limited time waiver, an applicant shall pay the required fee,
submit the required waiver application form and, and provide proof, in such form
and manner as the Bar requires, that he/she:
1. Is at least 21 years old
2. Has one of the following paralegal certifications in good standing for at least
one (1) year preceding the date of application:
a. North Carolina Certified Paralegal (NCCP) from the North Carolina
State Bar; or
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b. South Carolina Bar (SCCP) from the South Carolina State Bar;
c. Certified Paralegal (CP) or Certified Legal Assistant (CLA) from NALA The Paralegal Association (NALA); or
d. Professional Paralegal (PP) Certification from the National Association
of Legal Professionals (NALS); or
e. CORE Registered Paralegal (CRP) or Registered Paralegal (RP)
designation from the National Federation of Paralegal Associations
(NFPA);
3. Completed ten (10) years of substantive law-related experience supervised
by a licensed lawyer within the fifteen (15) years preceding the application for
the waiver. Proof of ten (10) years of substantive-law related experience
supervised by a licensed lawyer shall include the following:
a. the name and bar number of the supervising lawyer(s),
b. certification by the lawyer that the work experience meets the
definition of substantive law-related work experience as set forth in
the definition section above, and the dates of employment or service.
4. Passed an NCLT Professional Responsibility Examination: Tests knowledge
in the Rules of Professional Conduct.
5. Passed an NCLT examination for each practice area for which the applicant
seeks to practice.
6. Is of good moral character; and must provide references from at least two
legal professionals who have significant legal or judicial experience in the
area in which licensing is sought or a related field. A reference may not be
related by blood or marriage to the applicant.
7. Completed one (1) additional hour of professional responsibility devoted
exclusively to instruction in trauma-informed legal advocacy
8. Has a proven record of ethical, civil and professional behavior; and
9. Complied with all provisions concerning licensing and enrollment fees.
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C. Review of Limited Time Waiver Application
The Board shall review each limited time waiver application to determine if
the application meets the waiver requirements. Any application that does not meet
the limited time waiver requirements as established herein shall be denied by the
Board on administrative grounds, with a written statement of the reason(s) for
denial.
D. Review of Denial
An applicant whose application for waiver has been denied by the Board may
request review by the NCLT Board chair. Such request shall be filed with the Board
within fourteen (14) days of the date of the notification of denial. The applicant shall
be provided with written notification of the chair's decision, which is not subject to
review.
E. Expiration of Limited Time Waiver Approval
Approval of the limited time waiver application shall expire [date to be
determined]. After expiration of the approval, any subsequent application for
licensure by the applicant shall meet all of the standard requirements for admission
without waiver.

VI.

STAKEHOLDER SURVEYS

Consumer Survey
While it was our desire to acquire survey data related to consumer interest in
the proposed NCLT program, the authors of this proposal do not have direct
access to the appropriate population sample to conduct a meaningful survey.
Therefore, we were unable to collect enough meaningful data to share. We defer to
“justice gap” statistics provided by the North Carolina Equal Access to Justice
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Commission, Legal Aid of North Carolina, and the Legal Services Corporation in
determining need. If the State is interested in pursuing a formal survey of the
affected populations, we are more than willing to assist in that process given
access to the appropriate resources. For example, if we were assisting with
research in an official capacity, non-profit entities may be more likely to assist us
with obtaining this information.
Paralegal/NCCP Survey91
Pursuant to our public records request, the North Carolina State Bar
provided a contact list of all NCCPs. A recent 21-question survey was sent to all
NCCPs via email. We received 536 responses to the survey and responses indicate
that there is a strong interest among paralegals to pursue licensing should a
program become available. Ninety-four point four percent (94.4%) (506
respondents) believed that creating a limited licensing option would assist with
North Carolina’s access to justice concerns. Eighty-eight point four percent (88.4%)
of paralegals expressed an interest in licensure as an NCLT (given the available
practice areas). Aggregated survey results (excluding personally identifiable
information) are provided in the appendix (see attachment 40).
Educator Survey92
Pursuant to our public records request, the North Carolina State Bar
provided an email list of all educational programs approved for the NCCP program.
We sent a survey to 38 educational institutions to inquire whether they were in
support of the creation of a limited licensing program and whether they would be
willing to provide the classes necessary to meet NCLT education requirements.
Eight (8) educational institutions responded. Of the respondents, 100% of program
91

Aggregated Paralegal Survey Results. Our survey includes a question regarding whether there is any
additional information the submitter would like to share. The comments are available upon request.
92
Aggregated Educator Survey Results. Our survey includes a question regarding whether there is any
additional information the submitter would like to share. The comments are available upon request.
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directors were in favor of the creation of an NCLT program. Fifty percent (50%) of
educators stated their institution would be willing to work with the North Carolina
State Bar to provide classes to facilitate requirements. Fifty percent (50%) said
“maybe” implying that they needed more information before they responded.
Aggregated survey results (excluding personally identifiable information) are
provided in the appendix (see attachment 41).
Attorney Survey
We prepared an attorney survey but have not actively solicited responses as
we have for the paralegal and educator surveys. We thought it wise to determine
the State’s position on the proposal before seeking input from attorneys. However,
for the attorneys who saw our paralegal and educator surveys on social media and
wanted to give input, we provided an attorney survey link so they would have a way
to share their opinions.
VII.

ADDITIONAL RESEARCH
Collectively, we have spent hundreds of hours and many years researching

access to justice concerns across the country and in North Carolina. To keep the
volume of this proposal manageable and the presentation engaging, we have not
provided all of the exhaustive research we have collected. Instead, we have
provided a synopsis of access to justice concerns affecting North Carolinians along
with a plan proactively addressing those concerns.
In addition, we continue to monitor activities in other states. Alicia
Mitchell-Mercer has received an invitation to roundtable discussions created by
Steve Crossland, Washington’s LLLT Board Chair. It is an unofficial (not
bar-sponsored) discussion group. The roundtable includes members from WA, OR,
CA, CO, NV, AZ, NM, UT, CT, MA, NY, plus the Canadian provinces of BC,
Saskatchewan, Manitoba, Ontario, and Alberta. Through these roundtable
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discussions, we’ve been able to obtain additional information regarding activities in
other jurisdictions that may not be readily available to the public.
Should the State have questions after reviewing this proposal, we remain
available to research any topic or concern that may require clarification.
Additionally, if the State decides to form an official committee to explore this option
further, the authors of this proposal request to be considered for appointment to
that committee.
VIII.

CONCLUSION
A North Carolina Legal Technician program would not, by itself, eradicate the

mounting crisis in access to affordable legal services. However, it could be a critical
piece to the puzzle, and, if administered well, one way to significantly narrow the
access to justice gap.
Many organizations are advocating for non-lawyers to play a larger part in
our legal system. The National Center of Access to Justice (NCAJ) at Fordham Law
School expressed its support for authorizing professionals other than lawyers to
provide legal services and gain exemption from UPL laws in its written comment to
ATILS (see attachment 42).93 Despite apprehension about relaxing UPL, we believe
the size and severity of the access to affordable legal services issue outweighs the
concerns. We also believe that most, if not all, concerns can be properly addressed
through comprehensive and proactive oversight.
Conceptually, a limited licensing program makes sense and has had success
in other heavily regulated professions where access to services is at issue. For
example, in the medical field, nurse practitioners and physician assistants are
independently licensed health care providers. They are not doctors, but they take
on some roles traditionally provided by doctors, including making diagnoses and
93

https://ncforaj.org/wp-content/uploads/2019/09/NCAJ-Final-Comment-on-California-Bar-Recommendation-2.0-pdf-as-sub
mitted-9-23-19.pdf [Accessed Jan. 18, 2021]
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prescribing medication. You wouldn’t expect a neurosurgeon to be the person
taking your blood sample, nor would it be reasonable to pay that person’s rate to
do so.
The legal field owes it to the public to discover the tasks that can effectively
be managed by professionals other than lawyers with specific training (such as
LLLTs). Keeping the current outdated and obstructive UPL restrictions in place is
only keeping countless people from getting the legal help they urgently need.
NCLTs can provide quality representation by being licensed only in certain
specialty areas where they have shown a high level of competence through a
combination of education, experience, testing, and licensing. By licensing qualified
non-lawyers to practice in only certain areas, the public can be assured of
competent representation.
Our communities, our state, our country, and our world are changing - and
not always for the better. In the past year, every single individual has experienced
an unprecedented shift in our way of life due to the COVID-19 pandemic.
Government, corporations, nonprofit organizations, private businesses, and
individuals have all had to embrace change. The mounting recognition of civil and
social injustices that have coincided with the pandemic have also called for change.
As a community of professionals that is specially educated, certified, and licensed
to provide a service to the public that no other profession is allowed to provide, we
have a duty to think beyond what has always been done. We have a duty to grow
and change within our government and communities and meet the changing needs
of the public.
North Carolina now stands at the edge of opportunity while its underserved
population languishes under the weight of bureaucratic injustice. North Carolina
should learn from the mistakes of its limited licensing predecessors while
implementing a program that will greatly and positively impact the quality of life for
North Carolinians, who rely on our legal system to protect them.
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Respectfully submitted this the 22nd day of January, 2021.
Alicia Mitchell-Mercer, LPP, CSM, ACP, RP, NCCP, SCCP
S.M. Kernodle-Hodges, NCCP, VSP, NCCMC
Rachel Royal, NCCP
Shawana W. Almendarez, NCCP
Morag Polaski, ACP, NCCP
North Carolina Justice for All Project
justiceforallproject@gmail.com
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APPENDIX
The appendix duplicates the most important reference materials provided in
the footnotes to provide ease of access to that content in the event a hyperlink in
the footnotes no longer works. The appendix contains reference materials for
reports, rules and regulations, judicial opinions, and journal articles. We suggest
accessing reference materials through hyperlinks in the footnotes as the easiest
way to review reference materials. Use the appendix only if a link to reference
material in the footnotes does not work (or if you prefer it). The appendix is provided
to you as a separate document.
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‘ADVANCED FLORIDA REGISTERED PARALEGALS’ PLAN GAINS
CONCEPTUAL SUPPORT FROM BAR’S RULES COMMITTEE
 May 07, 2020

 By Gary Blankenship

 Senior Editor

 Top Stories

But only if concerns expressed by the Family Law and Real Property, Probate and Trust Law
section can be addressed
(Editor’s Note: This story has been updated to more thoroughly explain the concerns
the Rules Committee and some Florida Bar sections have expressed about a proposal
from the Supreme Court’s Commission on Access to Civil Justice to amend Bar rules to
create “Advanced Florida Registered Paralegals.”)
A proposed rule that would allow “Advanced Florida Registered
Paralegals” to provide more lawyer-supervised civil legal services to
clients has garnered conceptual support from the Bar’s Rules
Committee, but only if concerns expressed by the Family Law and
Real Property, Probate and Trust Law section can be addressed.
Some concerns include: ensuring that allowing some paralegals to
perform more services would not result in high-volume “mills”
churning out substandard work; that the number of AFRPs supervised by one attorney
should be limited; addressing whether assistance on wills should be limited; considering
whether “advanced” paralegals should be called “verified” to avoid confusion with
Florida Registered Paralegals (a suggestion from the Florida Registered Paralegal
Enrichment Committee); and whether advanced paralegals should be required to take
half of their continuing legal education in the area where they are providing service.
Rules Committee Chair Amy Farrior said other issues could also be raised.
Both of the sections wrote extensive comments about the changes to Chapter 20 of
Florida Bar Rules (which govern the Florida Registered Paralegals program) proposed by
the Supreme Court’s Commission on Access to Civil Justice. Rules Committee members
said they wanted those reservations addressed before final action on any amendments.
“I think the result is it’s a good idea conceptually but there still needs to be a lot more
work done on these rules to take into considerations some of the good ideas put forward
by RPPTL and Family Law,” said Farrior. “If there can be changes to the existing proposed
▲
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rules that will go a long way to alleviate some of those concerns, then I think it’s
something we might want to consider trying.
“We’re going to go back to the board and say, ‘This idea, if we can get revisions made to
it, that could be a good concept.’”
The Rules Committee recommendations will go to the Bar Board of Governors. The
board has been asked by the Access Commission to comment on its suggested changes
to Florida Bar Rules Chapter 20, which governs the Florida Registered Paralegal
program. The proposed amendments would create Advanced Florida Registered
Paralegals who could do more services for clients, but would remain under lawyers’
supervision.
Any changes to Chapter 20 eventually approved by the Access Commission would go to
the Supreme Court. The Board of Governors will hear the Rules Committee report at its
May 15 meeting. The April 29 meeting was the Rules Committee’s third meeting on the
subject, having already discussed it on March 11 and March 27.
“The proposed rule will allow a paralegal registered as an AFRP to
provide limited services to limited representation clients who come
to the law office of the supervising or employing lawyer in matters
involving family law, landlord-tenant law, guardianship law, wills,
advance directives, or debt collection defense,” said access
commission member and Ocala attorney Gordon Glover in a letter
to the committee. “In assisting these clients, the AFRP may only
help them fill out forms and provide general information. In essence, the AFRP is there
to assist individuals who would otherwise be representing themselves — ultimately
increasing access to civil justice.”
Committee member Michael Fox Orr, who made the motion
approved 8-0 by the committee, said he’s hopeful more discussion
can work out the differences.
“I thought our committee did a great job of evaluating the
thoughtful and detailed input from the sections,” he said. “The
access commission provided us a good framework for the
proposed rule and has been open to suggestions. The more we
can identify specific issues and recommend possible resolutions, the better off the
proposed rule will be.”

▲
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Rules Committee member Wayne Helsby agreed, saying “I am very much in favor of
finding ways to improve access to our courts for those who otherwise can’t afford it, but
at the same time I think we have to be careful not to intrude into the legal rights of the
people of Florida who need to have proper legal representation. I do not feel, to date,
there has been enough coordination between the access commission and these
sections of The Florida Bar to come up with a rule that satisfies all of these concerns. I
am in the corner of having some more communication, dialogue, and vetting of this
whole thing.”
Amy Hamlin, chair of the Family Law Section, said while the section continues to oppose
the suggested rule, it does support many changes made after the Rules Committee’s
March 11 meeting. That included that at least half of an AFRPs’ practice must be in one of
the authorized areas of assistance outlined in the rule, delineating that an AFRP may
help a client obtain, gather, and organize but not prepare documents (other than filling
out Supreme Court-approved legal forms), the supervising attorney must be a member
of The Florida Bar in good standing, the Advanced Florida Registered Paralegal must
have at least one year experience in an authorized substantive area, and at least half the
work of the Advanced Registered Paralegal must be in an authorized substantive area.
Another area of particular concern to the section, Hamlin said, was that the supervising
attorney might not practice in the area where the AFRP was providing help; for example,
a criminal defense lawyer could be supervising an AFRP providing help in family law
cases.
“What was suggested is a family lawyer or someone with family law experience would
supervise that family law AFRP and that certainly helps,” she said. “While we still object
in general to the concept, we’re encouraged by the direction the Access to Justice
Commission is going with these and in continuing to tweak the rule. For family law,
we’re here and we’re happy to help.”
Because of the complexities in family law cases, the section also questioned whether
AFRPs should be allowed to work in those cases.
The Access Commission changed part of the proposed rule that would have allowed
authorized house counsel, foreign legal consultants, and military lawyers to supervise
AFRPs, but did not accept a recommendation from the RPPTL Section that only Bar
members living in Florida be allowed to supervise AFRPs.
▲
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Recommended changes from RPPTL to exclude wills, guardianship, landlord-tenant,
and debt collection, and from the Family Law Section to exclude family law from
authorized areas of assistance by AFRPs were not made by the Access Commission.
Addressing the RPPTL recommendation, Glover, in his memo to the Rules Committee,
wrote, “The suggestion is based on a concern that wealthy clients or clients with
complex matters will use an AFRP instead of a lawyer. The rule requires that the AFRP
advise the limited representation client to seek a lawyer if the services are beyond the
scope of those allowed by the rule. Complex cases would fall within this category. The list
of practice areas is based on areas where pro se or lower income litigants need
assistance. Whether wealthy clients will utilize the services of an AFRP remains to be
seen. If this becomes an issue, the rule can be amended to include an income
requirement. We also feel the language in the comment to the rule is sufficient.”
In a letter to the committee, RPPTL Chair Robert S. Freedman said the section’s concern
— in addition to not having AFRPs work in guardianship, wills, debt collection and
landlord-tenant areas — was not about wealthy clients using AFRPs instead of using
lawyers for complex matters but rather clients not getting sufficient advice about those
matters.
“Whether a client is wealthy or otherwise, any client should use an attorney with
expertise in the given area if the matter is complex or of significance. Drafting a will is a
significant matter…,” Freedman wrote in an April 21 memo. “The complexity with drafting
a will, even what some may refer to as a ‘simple’ will, does not lie in the actual drafting or
the use of a one-page form. The complexity lies in the rendering of legal advice,
including exercising judgment based upon knowledge and experience, regarding what
language to use or what alternatives may exist and understanding the unique legal
circumstances of the client and intended beneficiaries.”
Freedman also said the section disagreed that if problems developed with the proposed
rule, it could be changed to fix those difficulties. He argued it would be better to take
more time drafting the rule to avoid problems. He also said the rule was vague about
many issues and that the section agreed with the Florida Registered Paralegal
Enrichment Committee that AFRPs “should be ‘certified’ in the areas in which they are
allowed to provide legal advice.”
Lori Spangler, chair of the paralegal enrichment committee, wrote in a memo that the
committee endorsed the proposed rule, saying the current situation is not working.

▲
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“With proper education, training, and testing requirements, the public is protected while
expanding the access to civil justice in particular areas of need,” she wrote.
The committee did suggest that to avoid confusion with the current Florida Registered
Paralegal program that the new category use the title “FRP-Verified Paralegal” for each
of the six delineated practice areas.
The Access Commission proposed the amendments to Chapter 20 to increase access to
legal services, but in a way that is under the jurisdiction of The Florida Bar and the
Supreme Court since the program would be incorporated into Bar rules. The advanced
paralegals would have additional training and experience and be able to provide
additional services to clients, but would still operate under the control and supervision of
licensed Bar members.

▲
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COMMITTEE EXPLORES ‘LEGAL LABS’ TO TEST NEW IDEAS
FOR THE DELIVERY OF LEGAL SERVICES
 Apr 22, 2021

 By Mark D. Killian

 Editor

 Top Stories

The Special Committee to Improve the Delivery of Legal Services
got its first look at an initial draft of a “legal lab” concept, where
new ideas and pilot programs for delivery of legal services could
be tested using provisional rules and data collected on the results.
Meeting via Zoom on April 20, Chair John Stewart stressed the
John Stewart

draft is very preliminary and most likely will change substantially
after the committee has a chance to review it, submit questions,
and offer revisions.

“There is a lot of work to do and a lot of details to be filled in,” Stewart said. “But this is a
good start, just to get us talking.”
The draft describes the legal lab as “a policy structure that creates a controlled
environment in which new consumer-centered innovations, which may be
impermissible under current regulations, can be piloted and evaluated. The goal is to
allow regulators and aspiring innovators to develop new offerings that could benefit the
public, validate them with the public, and understand how current regulations might
need to be selectively or permanently relaxed to permit these and other innovations.”
It’s envisioned, Stewart said, the legal lab would be overseen by a Supreme Court
created and appointed commission that would allow persons or entities that are not
currently authorized to practice law to practice in a limited capacity by making
application to this commission.
“We believe the court has the authority to do that,” Stewart said. The application process
would involve a person or entity going before the commission to explain their concept
and detail why it can’t be done under the current regulatory framework.
“Those would be evaluated by the commission to value the risk of harming the public —
which is the court’s primary concern — versus if the risk is modest adding, hopefully,
alternative services that the pubic can take advantage of that aren’t currently being
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provided,” said Stewart, adding none of this prevents lawyers or law firms from using the
lab as well. “This just theoretically provides another avenue for it to happen.”
Stewart said if the lab concept is ultimately recommended to and approved by the
Supreme Court, he would like to see the program delegated to the Bar to operate with
final authority remaining with the court.
The draft legal lab concept is posted on the special committee’s page on the Bar’s
website. The 10-member committee will submit questions and revision about the draft
legal lab plan, which is patterned on a similar effort in Utah, and will take it up again
when it meets in early May. Stewart said he will also try to arrange for Utah officials to
attend that meeting to answer questions about how their lab works and the types of
proposals coming before it.
The committee was created in 2019 at the direction of the Florida Supreme Court to
examine national trends in delivering legal services, with an eye to improving access,
protecting consumers, and maintaining lawyer involvement. Specific areas of inquiry
identified by the court include lawyer advertising, referral fees, fee splitting, online
service providers, and nonlawyer providers of limited legal services.
The special committee’s final report is due to the Supreme Court and The Florida Bar
Board of Governors on July 1. There are no members of the Board of Governors on the
special committee.
More information about the committee, including reports on legal reform it has
compiled from around the country and Great Britain, can be found on its webpage.
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Special Committee to Improve the Delivery of
Legal Services
Mission
The mission of the Special Committee to Improve the Delivery of Legal Services (Special
Committee) is to study whether and how the rules governing the practice of law in
Florida may be revised to improve the delivery of legal services to Florida’s consumers
and to assure Florida lawyers play a proper and prominent role in the provision of these
services.
The Special Committee will address lawyer advertising, referral fees, fee splitting, entity
regulation, regulation of online service providers, and regulation of nonlawyer providers
of limited legal services. Additional topics consistent with the subject of the study may
also be addressed. The Special Committee will issue quarterly reports to the Supreme
Court of Florida and The Florida Bar Board of Governors.
The work of the Special Committee will be completed by July 1, 2021.

Q&A
Q. Why was the Special Committee to Improve the Delivery of Legal Services
formed?
A. Across the country, the legal marketplace continues to change rapidly, and the
Florida Supreme Court is monitoring the national trends in the delivery of legal
services. In late 2019, the court directed the formation of the special committee and
asked it to conduct a study to ensure that current regulations meet Floridians’
access needs while protecting against lawyer misconduct and maintaining the
strength of Florida’s legal profession. The study includes looking at innovations to
address access to legal services while protecting the public and the core values of
the legal profession.
Q. What did the Supreme Court specifically ask the special committee to study?
A. The court asked the committee to look at lawyer advertising, referral fees, fee
splitting, online service providers, and nonlawyer providers of limited legal services.
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Additional relevant topics may also be addressed.
Q. What is the time frame for the committee’s work?
A. The special committee was created by the Florida Supreme Court effective
January 1, 2020. Meeting agendas and minutes are posted on this Florida Bar
webpage along with background materials. The final report is due to the court and
The Florida Bar Board of Governors by July 1, 2021.
Q. What are some of the concepts the special committee has studied and formed
tentative recommendations on?
A. Thus far, the committee is considering several tentative recommendations as
further study continues on these and related issues:
Following a long-standing District of Columbia model for non-lawyer ownership
that allows minority ownership only by nonlawyers actively assisting in providing
legal services. Passive ownership, such as from outside investors, is not being
recommended.
Maintaining rules on solicitation and advertising, but allowing sharing fees with
nonlawyers, such as online legal service providers, who are not otherwise
nonlawyer partners of the firm.
Simplifying — but not relaxing — advertising rules, including ending mandatory
Bar review of lawyer ads that provide more than basic information. Optional
reviews would still provide protection from grievance prosecution if the Bar
found an ad compliant with rules.
Considering a way to have pilot programs or limited tests of innovative
regulations to determine if consumers’ access to the legal system improves and
whether the pilots have a negative impact on quality.
In addition, the special committee has agreed to recommend that the Bar work to
increase members’ knowledge of existing Rule 4-1.2(c), which allows lawyers to limit
the scope of their representation and provide unbundled legal services. This rule
ensures that clients can get needed legal services and keep costs down by limiting
the scope of the services the lawyer provides.
Q. Is there data to support such conceptual changes?
A. The special committee is balancing a lack of data about proposed changes with
the considerable amount of information about the changes already underway in
the legal marketplace. The background materials collected and reviewed by the
committee and are posted on its webpage.
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Q. How would nonlawyer ownership benefit law firms when we can already hire
nonlawyer employees?
A. It’s important to remember lawyers would maintain a controlling interest in their
firms but this change helps attract nonlawyer talent who provide useful ancillary
services to clients. That could include a key technical support staffer or a doctor
employee of a personal injury firm who evaluates claims.
Q. What is the status of the proposed Chapter 23 voluntary registration program
for online legal service providers?
A. The court has deferred consideration of proposed Chapter 23 of the Rules
Regulating The Florida Bar until after it reaches a decision on a pending UPL case
and receives the special committee’s report.
Q. Who are the members of the special committee?
A. Chaired by Vero Beach attorney John Stewart, committee members include:
Miami attorney Cesar Alvarez, Palm Harbor attorney Joseph Corsmeier, Miami
attorney Josias Dewey, West Palm Beach attorney Santo DiGangi, Lake Worth
attorney Adriana Gonzalez, Tallahassee attorney John F. Harkness Jr., legal
technology expert Shawnna M. Hoffman-Childress, Tampa attorney Lanse Scriven,
and Sarah Sullivan of Three Rivers Legal Services Inc., in Jacksonville. There are no
members of The Florida Bar Board of Governors on the special committee.
Q. How can Florida Bar members learn more about the special committee’s
ongoing work and how can we provide input?
A. The Florida Bar News regularly covers the meetings of the special committee.
Please provide input or feedback via email .
Q. What are the next steps after the committee submits its final report?
A. The report will be studied by the court and the Bar’s Board of Governors. The
court may act on any of the recommendations, but there is no timetable. Any
action to be taken by the Board of Governors, which would require subsequent
court approval, will be noticed in The Florida Bar News and on the Bar’s website,
and an all-member email will be sent prior to any board meeting with relevant
discussions on the agenda. Emails summarizing all board actions will also be sent
to members.

NEWS
BACKGROUND MATERIALS
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Member
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About Our Task Force
The CBA has convened a State of the Legal Profession Task Force to begin a dialogue with the
Connecticut legal community and make recommendations for how we can reduce legal costs,
improve legal e ciency, and better manage legal dockets.
The Task Force will review and build on the knowledge and work product created by the American
Bar Association and numerous task forces across the country to advance opportunities for lawyers
to practice law in a more sustainable, nancially viable, and customer-centric manner. The Task
Force will also work to develop cost e ective and e cient legal support models legal professionals
can use, which may include models that optimize the use of other legal professionals, partnering
with online legal service providers and other business and technology entities, and educating
lawyers on the ethics rules, especially limited scope.
One major goal of the CBA Task Force is to submit recommendations by the fall of 2021. The Task
Force will then continue to identify, track, and assess ongoing legal innovations and initiatives in
other jurisdictions to ensure that Connecticut remains at the forefront on these issues.
To accomplish these goals, the CBA Task Force will include ve sub-committees.

Task Force Leadership
Co-Chair
Hon. Elizabeth A. Buzzuto
CT Superior Court
231 Capitol Ave
Hartford, CT 06106

If you are interested in joining this task
force, contact Carol DeJohn at (860)6122000 or cdejohn@ctbar.org.

Co-Chair
Patrick T. Clendenen
Clendenen & Shea LLC
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Kyle J. LaBu
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Upcoming Events

Latest Related News
State of the Legal
Profession Task Force to
Hold Public Meeting

View All Events

Monday, February 24, 2020

The CBA will host a public
meeting of the State of the
Legal Profession Task Force on
Thursday, March 26 from noon
to 1:30 p.m. This meeting will
take via Zoom Meeting.

View All Related News

Resources
Documents
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30 Bank Street New Britain, CT 06051

Member Service Center
Phone: (860) 223-4400 | Fax: (860) 223-4488
E-mail: msc@ctbar.org
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Leveraging Technology to Advance the Legal Profession
The sub-committee will
Explore how legal services are delivered by entities that employ new
technologies and internet-based platforms. Assess bene ts and risks
to the public associated with new technology, and explore new legal
technology and their potential use
Explore how the legal profession can most e ectively partner with
online legal service providers, the courts, and other entities to make
reliable legal forms, documents, and self-help resources readily
available to the public
Goals
Research new legal technology being utilized by courts, attorneys and
consumer to address legal disputes
Discuss challenges and opportunities posed by technology, including
but not limited to consumer protection issues, cyber security, and the
de ning when online legal services assistance constitutes the practice
of law
Modernizing rules to account for the unique role of technology based
solutions
Recommend changes to the bench and bar to maximize the use of
technological resources to assist with access to justice concerns
Recommend changes to the bar and bench to address cyber security
and consumer protection issues involved with the use of online legal
services
Recommend models for legal profession to e ectively partner with
online legal providers and other entities to improve access to justice
and reduce legal costs.

Chair
Edward W.
Chang
The Travelers
Companies, Inc.

Reporter
Austin
Berescik-Johns
Law O ce of
Austin B. Johns
LLC
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Advancing the Legal Industry through Alternative Business
Models

The sub-committee will
Explore alternative business structures (ABS), and where ABS is
allowed, evidence and data regarding the risks and bene ts
associated with these entities
Study the pros and cons of allowing legal paraprofessionals to assist
clients and provide a variety of legal services such as community legal
navigators, and evaluate what training and/or certi cations such
providers might require
Recommend ways to increase collaboration with other disciplines to
help to improve access to legal services.
Look at whether the CBA should establish an innovation center to
explore on an ongoing basis, the potential for the legal industry to
partner with other disciplines and the public for insights about
innovating the delivery of legal services.
Goals
De ne the unauthorized practice of law in Connecticut
Explore potential roles for courts systems, community advocates, and
court navigators to help the community identify and address legal
issues, as well as connect with lawyers and legal services
Explore paralegal certi cation programs and opportunities for
paralegals to assist with certain types of matters and issues
Explore pros and cons of alternative business structures and
opportunities to leverage other professions
Discuss di erent models to assist with the resolution of legal issues,
including di erent mediation models
Discuss whether the CBA should continue to monitor these issues by
developing an Innovation Center
Recommend changes to the Connecticut Practice Book, the Rules of
Professional Conduct, and the Rules of Ethics.

Co-Chairs
Hon. John L.
Cordani, Sr.
CT Superior
Court
Stephen J.
Conover
Carmody
Torrance Sandak
& Hennessey
LLP

Reporter
Jennifer
Zakrzeweki CT
Department of
Social Services

Law School and Future Lawyers
The sub-committee will
Review and assess the changes in the legal profession changing the
skill set young lawyers will need to practice law successfully in the
future, and propose changes to the Connecticut Bar Examination
Committee and law schools
Goals

Chair
Karen DeMeola
UConn School of
Law

Reporter
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Research national and statewide trends with respect to law school
admission, graduation and bar passage rates
Research national and statewide data on employment rates of law
students and careers and professions law students are trending
towards
Review law school curriculum and Connecticut Bar Examination to
determine if content should be adjusted to re ect changes in the
legal market and the skills lawyers will need to be successful
Recommend curriculum changes to law school curriculum
Recommend changes to the Connecticut Bar Examination Committee

Thomas H.
Wilkeson
Pullman &
Comley LLC

Modernizing Lawyer Referral & Law Firm Models
The sub-committee will
Expand and improve the lawyer referral system and opportunities to
connect more lawyers to paying legal consumers and each other
Explore modernizing the rules around fees and fee petition
Discuss ways to assist members who are in the middle of their
careers with nding alternative careers and positions, and with
retirement and succession planning
Goals
Research di erent lawyer referral models and systems
Identify opportunities for lawyers to connect with consumer and
service them through alternative payment methods
Identify opportunities for lawyers to connect with other lawyers to
share work or create succession plans
Identify alternative careers, roles, and positions lawyers can
transition into or use to supplement their income
Determine if rules on client matching services, fee sharing, and
ownership should be adjusted, or clari ed
Discuss the streamlining of marketing and advertising rules
Determine if rule around "alternative fees" and fee petitions need to
be clari ed, or adjusted
Recommend changes to the Connecticut Practice Book, the Rules of
Professional Conduct, and the Rules of Ethics

Co-Chairs
Gillian Fattal
New Haven
County Bar
Association
Ralph Monaco
Conway
Londregan
Sheehan &
Monaco PC

Reporter
Claire M.
Howard
Madsen Prestley
& Parenteau LLC

Revising Ethics Rules
The sub-committee will

Chair
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Review and assess the professional rules of responsibility with a
focus on a renewed “plain English” approach
Assess whether the limited scope rules should be clari ed, amended,
or expanded
Develop CLEs and programs to educate the public and members of
the Bar on ethics rules and limited scope
Goals
Develop Plain English translation for the rule of responsibility and
ethics
Review recommendations from other committees to determine
changes that should be made to the rules
Audit rules of professional responsibility and ethics to ensure they
make sense in the current market, are assisting with protecting
consumers, and advancing access to justice
Review limited scope rules to determine if clari cation, adjustments,
or education is necessary
Recommend CLEs and other programs to educate and encourage
bench and bar use and understanding of limited scope

Contact Us

Desi Imetovski
University of
Bridgeport

Reporter
Justin P.
Stokely
Gordon & Rees
LLP

Privacy Policy

Follow us:

Connecticut Bar Association
30 Bank Street New Britain, CT 06051

Member Service Center
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E-mail: msc@ctbar.org
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THE	
  VERMONT	
  JOINT	
  COMMISSION	
  ON	
  THE	
  FUTURE	
  OF	
  LEGAL	
  SERVICES	
  
	
  

INTRODUCTION	
  
	
  
On	
  March	
  23,	
  2014,	
  Chief	
  Justice	
  Paul	
  Reiber	
  of	
  the	
  Vermont	
  Supreme	
  Court	
  gave	
  a	
  speech	
  to	
  
the	
  Vermont	
  Bar	
  Association	
  calling	
  for	
  the	
  bar,	
  the	
  Court,	
  legal	
  education	
  providers,	
  the	
  
business	
  community,	
  and	
  the	
  public	
  to	
  come	
  together	
  to	
  study	
  the	
  question	
  of	
  how	
  to	
  ensure	
  
that	
  Vermonters	
  can	
  obtain	
  quality,	
  affordable	
  legal	
  representation	
  and	
  efficient	
  dispute	
  
resolution.	
  The	
  Chief	
  Justice	
  further	
  challenged	
  these	
  constituencies	
  to	
  consider	
  that	
  question	
  
in	
  light	
  of	
  the	
  stark	
  financial	
  realities	
  faced	
  by	
  the	
  public,	
  new	
  lawyers,	
  and	
  the	
  courts.	
  	
  
	
  
In	
  answer	
  to	
  the	
  Chief	
  Justice’s	
  call,	
  the	
  Vermont	
  Bar	
  Association	
  through	
  its	
  president	
  and	
  
Board	
  of	
  Bar	
  Managers	
  convened	
  a	
  joint	
  commission	
  in	
  September	
  2014	
  composed	
  of	
  lawyers,	
  
law	
  school	
  faculty,	
  judges,	
  paralegals,	
  technology	
  specialists,	
  and	
  other	
  members	
  of	
  the	
  greater	
  
legal	
  community	
  to	
  identify	
  the	
  problems	
  facing	
  Vermonters	
  and	
  affecting	
  the	
  delivery	
  of	
  legal	
  
services	
  to	
  all	
  in	
  the	
  twenty-‐first	
  century	
  and	
  to	
  propose	
  ideas,	
  points	
  for	
  continuing	
  
conversation,	
  and	
  potential	
  solutions.	
  
	
  
To	
  approach	
  this	
  large	
  subject,	
  the	
  Joint	
  Commission	
  was	
  broken	
  into	
  four	
  committees	
  tasked	
  
with	
  studying	
  different,	
  but	
  overlapping,	
  areas.	
  These	
  four	
  committees,	
  Legal	
  Education,	
  Court	
  
Process,	
  Legal	
  Services,	
  and	
  Technology,	
  met	
  on	
  a	
  regular	
  basis	
  from	
  October	
  2014	
  until	
  
September	
  2015.	
  During	
  that	
  time,	
  the	
  committees	
  interviewed	
  witnesses,	
  researched	
  what	
  
other	
  jurisdictions	
  have	
  done	
  to	
  address	
  similar	
  problems,	
  brainstormed,	
  and	
  had	
  extended	
  
discussions	
  and	
  debate	
  on	
  the	
  identified	
  issues.	
  Each	
  committee	
  was	
  given	
  a	
  series	
  of	
  questions	
  
to	
  start	
  their	
  process,	
  but	
  these	
  questions	
  were	
  intended	
  as	
  a	
  starting	
  point.	
  Some	
  committees	
  
found	
  these	
  questions	
  provided	
  a	
  field	
  to	
  explore.	
  Other	
  committees	
  used	
  the	
  questions	
  as	
  a	
  
launching	
  pad	
  to	
  new	
  and	
  unanticipated	
  issues.	
  	
  
	
  
As	
  requested	
  in	
  the	
  initial	
  charge,	
  each	
  of	
  the	
  committees	
  have	
  taken	
  their	
  findings	
  and	
  drafted	
  
them	
  into	
  a	
  report.	
  Collectively	
  these	
  reports	
  comprise	
  the	
  work	
  of	
  the	
  Joint	
  Commission	
  and	
  
represent	
  the	
  first	
  phase	
  of	
  a	
  two-‐year	
  project.	
  	
  
	
  
In	
  the	
  coming	
  year,	
  the	
  Joint	
  Commission	
  will	
  shift	
  into	
  its	
  second	
  phase.	
  Members	
  of	
  the	
  
Commission	
  and	
  the	
  VBA	
  Board	
  of	
  Managers	
  will	
  take	
  the	
  results	
  of	
  the	
  committees’	
  work	
  and	
  
seek	
  to	
  implement	
  the	
  committees’	
  recommendations	
  through	
  legislative	
  process,	
  executive	
  
orders,	
  judicial	
  administrative	
  orders,	
  judicial	
  rule	
  committees,	
  and	
  other	
  avenues.	
  The	
  
members	
  of	
  the	
  Commission	
  will	
  also	
  be	
  charged	
  with	
  promoting	
  the	
  report	
  to	
  the	
  general	
  
public	
  and	
  to	
  various	
  groups.	
  
	
  
It	
  is	
  with	
  deep	
  gratitude	
  that	
  the	
  Vermont	
  Bar	
  Association	
  accepts	
  these	
  reports,	
  and	
  we	
  thank	
  
each	
  of	
  the	
  Committees,	
  their	
  chairs	
  and	
  their	
  members	
  for	
  the	
  extensive	
  and	
  thoughtful	
  work	
  
that	
  they	
  have	
  done.	
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MEMBERS	
  OF	
  THE	
  COMMISSION	
  
Chair,	
  Daniel	
  Richardson,	
  Esq.	
  	
  
Tarrant,	
  Gillies	
  &	
  Richardson,	
  President,	
  Vermont	
  Bar	
  Association	
  

	
  
LEGAL	
  EDUCATION	
  COMMITTEE	
  
Chair,	
  Michael	
  Kennedy,	
  Esq.	
  
Office	
  of	
  Bar	
  Counsel,	
  Vermont	
  Supreme	
  Court	
  
Bridget	
  Asay,	
  Esq.,	
  Vermont	
  Attorney	
  General’s	
  Office,	
  Chair,	
  Vermont	
  Board	
  of	
  Bar	
  Examiners	
  
Marc	
  Mihaly,	
  Dean,	
  Vermont	
  Law	
  School	
  
Marie	
  Peck	
  Fabian,	
  Esq.,	
  Miller	
  Faignant	
  &	
  Fabian	
  
Kevin	
  Ryan,	
  Esq.,	
  Director	
  of	
  Education	
  &	
  Communication,	
  Vermont	
  Bar	
  Association	
  
Hannah	
  Smith,	
  Esq.,	
  Tarrant,	
  Gillies	
  &	
  Richardson	
  
Carie	
  Tarte,	
  Maley	
  &	
  Maley,	
  President,	
  Ex	
  Officio,	
  Vermont	
  Paralegal	
  Organization	
  
	
  

COURT	
  PROCESS	
  COMMITTEE	
  
Chair,	
  Daniel	
  Richardson,	
  Esq.	
  
Tarrant,	
  Gillies	
  &	
  Richardson,	
  President,	
  Vermont	
  Bar	
  Association	
  
Sharon	
  Annis,	
  Esq.,	
  Buehler	
  &	
  Annis	
  
Eileen	
  Blackwood,	
  Esq.,	
  Burlington	
  City	
  Attorney	
  
Priscilla	
  Dubé,	
  Esq.,	
  Bergeron,	
  Paradis	
  &	
  Fitzpatrick	
  
Hon.	
  Samuel	
  Hoar,	
  Vermont	
  Superior	
  Court	
  
Robert	
  Paolini,	
  Esq.,	
  Executive	
  Director,	
  Vermont	
  Bar	
  Association	
  
Thomas	
  Valente,	
  Esq.,	
  Ryan	
  Smith	
  &	
  Carbine	
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LEGAL	
  SERVICES	
  COMMITTEE	
  
Chair,	
  Amber	
  Barber,	
  Esq.	
  
Barber	
  &	
  Waxman	
  
Mary	
  Ashcroft,	
  Esq.,	
  Legal	
  Access	
  Coordinator,	
  Vermont	
  Bar	
  Association	
  
Eric	
  Avildsen,	
  Esq.,	
  Executive	
  Director,	
  Vermont	
  Legal	
  Aid,	
  Inc.	
  
Sandra	
  Baird,	
  Esq.,	
  Burlington	
  College	
  
Cara	
  Cookson,	
  Esq.,	
  United	
  States	
  Judiciary	
  
Nell	
  Coogan,	
  Esq.,	
  Coogan	
  Resolution	
  
Gary	
  Franklin,	
  Esq.,	
  Primmer	
  Piper	
  Eggleston	
  &	
  Cramer	
  
Hon.	
  Helen	
  Toor,	
  Vermont	
  Superior	
  Court	
  
	
  

TECHNOLOGY	
  COMMITTEE	
  
Chair,	
  David	
  Fenster,	
  Esq.,	
  	
  
State’s	
  Attorney,	
  Addison	
  County	
  
Matthew	
  Byrne,	
  Esq.,	
  Gravel	
  &	
  Shea	
  
Amy	
  Davis,	
  Esq.,	
  Adler	
  &	
  McCabe	
  
Hon.	
  Thomas	
  Durkin,	
  Vermont	
  Superior	
  Court,	
  Environmental	
  Division	
  
Jennifer	
  Emens-‐Butler,	
  Esq.,	
  Obuchowski	
  &	
  Emens-‐Butler	
  
Nicole	
  Killoran,	
  Esq.,	
  Bauer	
  Gravel	
  Farnham	
  
James	
  Knapp,	
  Esq.,	
  First	
  American	
  Title	
  Insurance	
  Company	
  
Brock	
  Rutter,	
  Esq.,	
  Montreal,	
  Quebec,	
  Canada	
  
Kevin	
  Ryan,	
  Esq.,	
  Director	
  of	
  Education	
  &	
  Communication,	
  Vermont	
  Bar	
  Association	
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VERMONT	
  BAR	
  ASSOCIATION	
  BOARD	
  OF	
  MANAGERS	
  
President,	
  Daniel	
  P.	
  Richardson	
  
Jennifer	
  Emens-‐Butler,	
  President-‐Elect	
  
David	
  R.	
  Fenster,	
  Past	
  President	
  
Matthew	
  F.	
  Valerio,	
  Treasurer	
  
Edward	
  J.	
  Tyler	
  III,	
  Secretary	
  
Gavin	
  Boyles	
  
David	
  C.	
  Carter	
  
Gary	
  L.	
  Franklin	
  
Devon	
  J.	
  Green	
  
Michael	
  E.	
  Kennedy	
  
Daniel	
  H.	
  Maguire	
  
Elizabeth	
  Novotny	
  
Grace	
  B.	
  Pazdan	
  
Thomas	
  S.	
  Valente	
  
	
  

VERMONT	
  BAR	
  ASSOCIATION	
  
Executive	
  Director,	
  Robert	
  M.	
  Paolini,	
  Esq.	
  
Kevin	
  F.	
  Ryan,	
  Esq.	
  
Mary	
  C.	
  Ashcroft,	
  Esq.	
  
Lisa	
  M.	
  Maxfield	
  
Laura	
  Welcome	
  
Devlin	
  Nicholls	
  
Tami	
  Baldwin	
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EXECUTIVE	
  SUMMARY	
  
	
  
If	
  there	
  is	
  a	
  common	
  theme	
  in	
  the	
  work	
  of	
  the	
  Committees	
  it	
  is	
  as	
  follows:	
  change	
  is	
  coming.	
  In	
  
many	
  places,	
  it	
  is	
  already	
  here.	
  And	
  it	
  is	
  the	
  obligation	
  of	
  the	
  legal	
  profession	
  to	
  lead,	
  follow,	
  or	
  
get	
  out	
  of	
  the	
  way.	
  
	
  
To	
  understand	
  the	
  significance	
  of	
  this	
  theme,	
  simply	
  consider	
  the	
  number	
  of	
  significant	
  ways	
  
that	
  the	
  world	
  has	
  changed	
  in	
  just	
  the	
  past	
  20	
  years:	
  
	
  
• Global	
  trade	
  and	
  commerce	
  has	
  grown	
  to	
  the	
  point	
  where	
  no	
  profession	
  or	
  community	
  
is	
  untouched.	
  We	
  are	
  all	
  members	
  of	
  the	
  world	
  market.	
  For	
  many	
  of	
  us	
  this	
  means	
  
unprecedented	
  access	
  to	
  markets,	
  commodities,	
  and	
  services,	
  but	
  it	
  also	
  means	
  that	
  we	
  
are	
  tied	
  to	
  world	
  events	
  like	
  never	
  before	
  …	
  As	
  goes	
  Abu	
  Dhabi,	
  so	
  goes	
  Brattleboro.	
  
	
  
• Security	
  and	
  safety	
  concerns	
  have	
  grown	
  more	
  prevalent.	
  From	
  criminal	
  cyber-‐attacks	
  to	
  
terrorist	
  events	
  to	
  regional	
  instability	
  to	
  natural	
  disasters,	
  our	
  daily	
  lives	
  are	
  touched	
  
directly	
  or	
  indirectly	
  by	
  random	
  threats.	
  The	
  universal	
  Armageddon	
  and	
  stalemate	
  of	
  the	
  
Cold	
  War	
  is	
  gone.	
  In	
  its	
  place	
  is	
  the	
  threat	
  that	
  a	
  single	
  event	
  could	
  wipe	
  out	
  our	
  
livelihood,	
  our	
  jobs,	
  or	
  even	
  our	
  lives.	
  We	
  live	
  in	
  the	
  world	
  of	
  the	
  Airborne	
  Toxic	
  Event.1	
  	
  
	
  
• Beyond	
  the	
  Internet:	
  phone	
  “apps,”	
  and	
  cloud-‐based	
  companies	
  have	
  transformed	
  life.	
  
In	
  1995,	
  one	
  could	
  dream	
  of	
  owning	
  every	
  album	
  ever	
  made;	
  in	
  2015,	
  you	
  need	
  only	
  a	
  
subscription	
  to	
  one	
  of	
  a	
  dozen	
  music	
  sites.	
  People	
  do	
  not	
  watch	
  TV,	
  they	
  subscribe	
  to	
  
video	
  streaming	
  services	
  and	
  “binge-‐watch.”	
  We	
  save	
  documents	
  to	
  “the	
  cloud”	
  and	
  
access	
  them	
  anywhere	
  on	
  multiple	
  machines.	
  No	
  longer	
  do	
  we	
  think	
  of	
  storing	
  data	
  at	
  
home.	
  Now	
  we	
  simply	
  expect	
  to	
  access	
  it	
  anywhere	
  and	
  everywhere.	
  	
  
	
  
• Social	
  media	
  has	
  re-‐defined	
  the	
  way	
  we	
  interact.	
  We	
  now	
  document	
  our	
  lives	
  with	
  the	
  
care	
  of	
  a	
  museum	
  curator.	
  A	
  good	
  day	
  in	
  court	
  merits	
  a	
  Facebook	
  post.	
  An	
  interesting	
  
sight	
  is	
  posted	
  on	
  Instagram.	
  A	
  random	
  thought	
  is	
  tweeted	
  for	
  posterity.	
  Each	
  of	
  us	
  has	
  
ever-‐larger	
  social	
  circles	
  defined	
  by	
  these	
  social	
  networks	
  and	
  our	
  responses	
  to	
  them.	
  
	
  
• Technology	
  has	
  become	
  integrated	
  into	
  a	
  seamless	
  web.	
  We	
  work	
  on	
  our	
  desktops.	
  We	
  
bring	
  our	
  tablets	
  to	
  meetings.	
  And	
  we	
  check	
  our	
  smart	
  phones	
  constantly.	
  In	
  any	
  
conversation,	
  the	
  answer	
  is	
  not	
  a	
  matter	
  of	
  memory	
  or	
  persuasion	
  but	
  of	
  searches	
  and	
  
Wikipedia.	
  We	
  communicate	
  with	
  gifs	
  and	
  memes.	
  We	
  share	
  cat	
  videos	
  and	
  blog	
  posts.	
  
	
  
Each	
  of	
  these	
  changes	
  affects	
  our	
  daily	
  lives,	
  but	
  moreover	
  each	
  has	
  had	
  or	
  is	
  having	
  an	
  
immense	
  impact	
  on	
  our	
  profession.	
  From	
  the	
  expectations	
  of	
  clients	
  to	
  the	
  speed	
  of	
  business	
  to	
  
the	
  tools	
  that	
  we	
  must	
  adopt	
  as	
  practitioners,	
  the	
  world	
  is	
  shifting.	
  It	
  demands	
  that	
  practice	
  
moves	
  with	
  the	
  times	
  and	
  not	
  as	
  tradition	
  simply	
  dictates.	
  
1

	
  DON	
  DELILLO,	
  WHITE	
  NOISE	
  (1985)	
  (portraying	
  a	
  mysterious	
  chemical	
  disaster	
  that	
  up-‐ends	
  the	
  characters	
  in	
  their	
  
college	
  town	
  insularity).	
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Throughout	
  the	
  committee	
  process,	
  it	
  has	
  been	
  important	
  to	
  affirm	
  and	
  continue	
  to	
  re-‐affirm	
  
what	
  we	
  do	
  as	
  lawyers,	
  judges,	
  paralegals,	
  and	
  legal	
  professionals.	
  We	
  are	
  members,	
  officers,	
  
and	
  servants	
  of	
  the	
  court.	
  The	
  court	
  is	
  our	
  society’s	
  center	
  for	
  dispute	
  resolution	
  and	
  criminal	
  
adjudication.	
  As	
  the	
  world	
  changes,	
  so	
  do	
  the	
  problems	
  and	
  crimes	
  that	
  affect	
  society.	
  Our	
  
challenge	
  is	
  to	
  meet	
  these	
  changes	
  and	
  advance	
  the	
  process	
  and	
  profession	
  to	
  ensure	
  the	
  
timely	
  and	
  fair	
  delivery	
  of	
  justice	
  to	
  all.	
  	
  
	
  
It	
  is	
  to	
  this	
  end,	
  that	
  the	
  reports	
  of	
  the	
  committees	
  should	
  be	
  viewed	
  as	
  an	
  ongoing	
  dialogue.	
  
The	
  speed	
  at	
  which	
  changes	
  and	
  new	
  technologies	
  emerge	
  works	
  on	
  an	
  electronic	
  timeline.	
  A	
  
single	
  tweet,	
  typed	
  in	
  an	
  unthinking	
  moment,	
  can	
  wreck	
  a	
  career.2	
  One	
  allegation	
  of	
  
wrongdoing	
  can	
  go	
  viral	
  and	
  upend	
  a	
  company.3	
  A	
  simple	
  moment	
  becomes	
  a	
  global	
  
phenomenon.4	
  Today’s	
  problems	
  will	
  have	
  changed	
  by	
  the	
  time	
  the	
  solutions	
  in	
  this	
  report	
  can	
  
be	
  implemented,	
  and	
  new	
  issues	
  will	
  have	
  arisen	
  in	
  the	
  meantime.	
  As	
  a	
  first	
  step	
  in	
  the	
  process,	
  
the	
  Committees	
  have	
  sought	
  to	
  identify	
  some	
  of	
  the	
  long-‐terms	
  issues	
  and	
  trends	
  and	
  suggest	
  
changes	
  and	
  improvements	
  that	
  will	
  address	
  larger	
  problems.	
  	
  
	
  
	
  

LEGAL	
  EDUCATION	
  COMMITTEE	
  

	
  
The	
  strongest	
  recommendation	
  to	
  come	
  from	
  the	
  Legal	
  Education	
  Committee	
  is	
  to	
  adopt	
  a	
  
paralegal	
  licensing	
  program.	
  The	
  purpose	
  of	
  this	
  program	
  would	
  be	
  to	
  give	
  paralegals,	
  working	
  
with	
  and	
  under	
  lawyers,	
  greater	
  authority	
  to	
  perform	
  discrete	
  legal	
  tasks	
  that	
  are	
  currently	
  
limited	
  to	
  lawyers.	
  	
  
	
  
In	
  its	
  thoughtful	
  analysis,	
  the	
  Legal	
  Education	
  Committee	
  looks	
  at	
  the	
  growing	
  need	
  among	
  pro	
  
se	
  litigants	
  in	
  a	
  number	
  of	
  areas	
  (including	
  landlord/tenant	
  disputes	
  and	
  completing	
  the	
  forms	
  
for	
  a	
  basic	
  divorce)	
  and	
  finds	
  that	
  paralegals	
  with	
  proper	
  training	
  and	
  supervision	
  could	
  perform	
  
many	
  of	
  these	
  tasks	
  at	
  a	
  rate	
  lower	
  than	
  an	
  attorney.	
  	
  
	
  
This	
  expanded	
  paralegal	
  licensure	
  would	
  allow	
  law	
  firms	
  to	
  offer	
  lower-‐cost	
  legal	
  services,	
  serve	
  
customers	
  who	
  might	
  normally	
  forgo	
  legal	
  representation	
  and	
  provide	
  right-‐sized	
  services	
  to	
  
clients.	
  	
  
	
  
At	
  the	
  same	
  time,	
  the	
  committee	
  emphasizes	
  that	
  the	
  role	
  of	
  paralegals	
  should	
  not	
  be	
  
independent.	
  The	
  expansion	
  of	
  paralegals	
  should	
  complement,	
  not	
  supplant,	
  existing	
  legal	
  
2
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services.	
  By	
  working	
  with	
  and	
  for	
  attorneys,	
  paralegals	
  can	
  reach	
  out	
  to	
  serve	
  a	
  population	
  that	
  
is	
  not	
  now	
  being	
  served	
  and	
  help	
  support	
  and	
  integrate	
  the	
  practice	
  of	
  law.	
  
	
  
The	
  Legal	
  Education	
  Committee	
  also	
  acknowledges	
  and	
  reaffirms	
  Vermont	
  Law	
  School’s	
  unique	
  
and	
  vital	
  connection	
  to	
  Vermont’s	
  legal	
  profession.	
  This	
  recognition	
  comes	
  from	
  the	
  role	
  that	
  
VLS	
  has	
  played	
  in	
  educating	
  nearly	
  one-‐third	
  of	
  the	
  current	
  bar	
  membership,	
  providing	
  critical	
  
legal	
  resources,	
  and	
  housing	
  legal	
  resources	
  and	
  programs.	
  In	
  plain	
  terms,	
  this	
  finding	
  means	
  
that	
  it	
  is	
  in	
  the	
  bar’s	
  and	
  the	
  greater	
  legal	
  community’s	
  interest	
  that	
  VLS	
  remains	
  a	
  thriving	
  and	
  
successful	
  entity	
  into	
  the	
  future.	
  
	
  
At	
  the	
  same	
  time,	
  the	
  committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court	
  continue	
  to	
  
support	
  alternative	
  routes	
  to	
  licensure,	
  particularly	
  Vermont’s	
  clerkship	
  program.	
  These	
  low-‐
cost	
  alternative	
  programs	
  are	
  essential	
  to	
  creating	
  opportunities	
  and	
  options	
  for	
  individuals	
  
with	
  limited	
  means	
  who	
  are	
  seeking	
  entry	
  into	
  the	
  Vermont	
  legal	
  profession.	
  	
  
	
  
Finally,	
  the	
  committee	
  recommends	
  that	
  the	
  law	
  school,	
  the	
  bar,	
  and	
  the	
  Supreme	
  Court	
  work	
  
together	
  to	
  identify	
  the	
  skills	
  and	
  programs	
  necessary	
  to	
  train	
  law	
  students	
  for	
  entry	
  into	
  the	
  
Vermont	
  bar.	
  This	
  finding	
  reflects	
  the	
  ongoing	
  struggle	
  to	
  equip	
  graduates	
  with	
  the	
  skills	
  and	
  
sense	
  necessary	
  to	
  navigate	
  the	
  profession	
  and	
  provide	
  good	
  advice	
  and	
  representation	
  to	
  
clients	
  as	
  quickly	
  as	
  possible.	
  
	
  
	
  

COURT	
  PROCESS	
  COMMITTEE	
  

	
  
The	
  work	
  of	
  the	
  Court	
  Process	
  Committee	
  went	
  beyond	
  the	
  discrete	
  questions	
  of	
  the	
  initial	
  
charge	
  into	
  the	
  specific	
  processes	
  that	
  the	
  Court	
  could	
  implement	
  to	
  improve	
  its	
  delivery	
  of	
  
legal	
  services.	
  	
  
	
  
The	
  Court	
  Process	
  Committee	
  recognizes	
  that	
  much	
  of	
  court	
  process	
  and	
  procedure	
  is	
  the	
  result	
  
of	
  careful	
  deliberation	
  within	
  the	
  judiciary.	
  Therefore,	
  the	
  committee	
  planted	
  its	
  
recommendations	
  in	
  two	
  camps.	
  	
  
	
  
First,	
  the	
  committee	
  looked	
  to	
  specific	
  dockets	
  and	
  subject	
  areas	
  where	
  change	
  could	
  improve	
  
court	
  process.	
  In	
  this	
  respect,	
  the	
  committee	
  concluded	
  that	
  changes	
  to	
  the	
  consumer	
  creditor	
  
docket,	
  including	
  removing	
  it	
  from	
  small	
  claims	
  court,	
  consolidating	
  it	
  in	
  superior	
  court,	
  and	
  
changing	
  the	
  process	
  could	
  have	
  a	
  number	
  of	
  significant	
  improvements	
  on	
  the	
  lives	
  of	
  debtors,	
  
creditors,	
  the	
  court	
  system,	
  and	
  the	
  small	
  claims	
  court	
  docket.	
  The	
  committee	
  envisions	
  
bringing	
  such	
  cases	
  into	
  a	
  single	
  docket	
  where	
  the	
  superior	
  court	
  judge	
  would	
  have	
  access	
  to	
  a	
  
series	
  of	
  sticks	
  and	
  carrots.	
  The	
  purpose	
  would	
  be	
  to	
  get	
  debtors	
  into	
  court	
  sooner	
  with	
  an	
  
incentive	
  to	
  reveal	
  their	
  ability	
  to	
  pay.	
  It	
  would	
  also	
  seek	
  closure	
  so	
  that	
  if	
  a	
  party	
  made	
  timely	
  
payments	
  in	
  a	
  reasonable	
  agreement,	
  the	
  process	
  could	
  have	
  a	
  reasonable	
  end.	
  
	
  
Second,	
  the	
  committee	
  recommends	
  that	
  the	
  Court	
  and	
  the	
  bar	
  re-‐visit	
  and	
  revise	
  the	
  complex	
  
litigation	
  process	
  as	
  embodied	
  in	
  V.R.C.P.	
  Rule	
  16.1.	
  The	
  committee	
  found	
  that	
  this	
  rule	
  does	
  
9

1424

not	
  work	
  as	
  it	
  was	
  envisioned	
  and	
  does	
  not	
  bring	
  greater	
  consistency	
  to	
  complex	
  actions.	
  The	
  
committee	
  found	
  that	
  this	
  is	
  deeper	
  than	
  a	
  simple	
  reluctance	
  by	
  parties	
  to	
  make	
  such	
  a	
  
designation	
  or	
  a	
  problem	
  with	
  the	
  language	
  of	
  the	
  rule.	
  Its	
  problems	
  go	
  to	
  the	
  limits	
  of	
  
resources	
  in	
  the	
  judiciary.	
  As	
  a	
  result,	
  the	
  committee	
  recommends	
  that	
  the	
  bar	
  work	
  with	
  the	
  
Court	
  to	
  develop	
  better	
  methods	
  to	
  handle	
  complex,	
  multi-‐year	
  litigation.	
  
	
  
Third,	
  the	
  committee	
  recommends	
  that	
  the	
  Court	
  and	
  the	
  bar	
  explore	
  the	
  creation	
  of	
  a	
  
Business	
  or	
  Complex	
  Litigation	
  Court.	
  Such	
  courts	
  already	
  exist	
  in	
  22	
  other	
  states.	
  The	
  purpose	
  
of	
  such	
  a	
  specialized	
  court	
  is	
  to	
  provide	
  a	
  forum	
  for	
  quicker,	
  more	
  sophisticated,	
  and	
  consistent	
  
decisions	
  about	
  business	
  disputes	
  and	
  complex	
  civil	
  matters.	
  In	
  Vermont,	
  this	
  could	
  have	
  a	
  
number	
  of	
  positive	
  benefits	
  including	
  better	
  and	
  timelier	
  adjudication	
  of	
  civil	
  matters,	
  
economic	
  development	
  by	
  giving	
  businesses	
  an	
  attractive	
  forum,	
  and	
  an	
  incentive	
  for	
  
businesses	
  to	
  make	
  Vermont	
  their	
  home	
  jurisdiction.	
  The	
  committee	
  recognizes	
  that	
  such	
  a	
  
change	
  would	
  require	
  the	
  support	
  and	
  interest	
  of	
  the	
  business	
  community	
  as	
  well	
  as	
  the	
  
executive	
  and	
  legislative	
  branches	
  of	
  government.	
  
	
  
Fourth,	
  the	
  committee	
  looked	
  at	
  the	
  issue	
  of	
  rotation	
  and	
  recommends	
  extending	
  the	
  rotation	
  
period	
  for	
  assignments,	
  particularly	
  in	
  the	
  civil	
  and	
  family	
  units.	
  	
  
	
  
Fifth,	
  the	
  committee	
  recommends	
  that	
  the	
  bar	
  and	
  the	
  Court	
  revisit	
  the	
  question	
  of	
  a	
  generalist	
  
judiciary.	
  While	
  the	
  committee	
  does	
  not	
  recommend	
  that	
  judges	
  become	
  specialists,	
  the	
  
committee	
  does	
  find	
  that	
  there	
  are	
  advantages	
  and	
  trends	
  in	
  the	
  law	
  that	
  recommend	
  revisiting	
  
this	
  question	
  and	
  looking	
  at	
  the	
  benefits	
  of	
  developing	
  judges	
  with	
  some	
  specialization	
  or	
  focus.	
  
At	
  the	
  same	
  time,	
  the	
  committee	
  recognizes	
  that	
  this	
  is	
  not	
  a	
  simple	
  proposition	
  giving	
  the	
  
resources	
  and	
  logistics	
  of	
  the	
  judiciary	
  or	
  the	
  function	
  of	
  judges	
  as	
  court	
  and	
  case	
  managers.	
  
Yet,	
  the	
  committee	
  believes	
  that	
  this	
  is	
  an	
  issue	
  on	
  which	
  discussion	
  should	
  occur.	
  
	
  

LEGAL	
  SERVICES	
  COMMITTEE	
  

	
  
The	
  work	
  of	
  the	
  Legal	
  Services	
  Committee	
  focused	
  on	
  the	
  interface	
  between	
  legal	
  service	
  
providers,	
  courts	
  and	
  lawyers,	
  and	
  the	
  public.	
  To	
  that	
  end,	
  the	
  committee	
  came	
  up	
  with	
  three	
  
specific	
  recommendations	
  and	
  four	
  secondary	
  recommendations.	
  
	
  
First	
  the	
  Legal	
  Services	
  Committee	
  makes	
  a	
  strong	
  case	
  for	
  an	
  overhaul	
  of	
  the	
  
vermontjudiciary.org	
  website.	
  The	
  committee	
  outlines	
  the	
  vast	
  amount	
  of	
  information	
  on	
  this	
  
website	
  and	
  its	
  emerging	
  role	
  as	
  the	
  primary	
  portal	
  for	
  pro	
  se	
  litigants	
  and	
  lawyers.	
  As	
  the	
  
judiciary	
  will	
  readily	
  admit,	
  this	
  site	
  needs	
  updating,	
  revising,	
  and	
  re-‐organizing.	
  The	
  committee	
  
recommends	
  making	
  the	
  funds	
  available	
  to	
  make	
  this	
  happen	
  as	
  soon	
  as	
  possible.	
  
	
  
Second,	
  the	
  Committee	
  finds	
  that	
  the	
  bar,	
  the	
  judiciary,	
  and	
  its	
  partners	
  such	
  as	
  Vermont	
  Law	
  
School	
  need	
  to	
  put	
  live	
  legal	
  advisors	
  into	
  the	
  courthouses	
  on	
  a	
  regular	
  basis.	
  As	
  the	
  committee	
  
writes,	
  
	
  
10

1425

[T]he	
   courthouse	
   should	
   be	
   seen	
   as	
   a	
   community	
   center	
   for	
   resolving	
   legal	
  
disputes,	
  much	
  like	
  a	
  hospital	
  is	
  the	
  center	
  for	
  medical	
  issues.	
  Other	
  states	
  have	
  
provided	
   clinics	
   and	
   legal	
   advice	
   service	
   centers	
   at	
   state	
   courts,	
   staffed	
   with	
  
attorneys	
  who	
  can	
  give	
  limited	
  legal	
  advice,	
  assist	
  with	
  forms	
  and	
  resources,	
  and	
  
steer	
  pro	
  se	
  litigants	
  through	
  the	
  process.	
  

	
  
The	
  recommendation	
  is	
  to	
  get	
  more	
  lawyers	
  and	
  legal	
  assistants	
  (paralegals,	
  law	
  students)	
  into	
  
the	
  courthouse,	
  interacting	
  and	
  assisting	
  real	
  people.	
  This	
  would	
  build	
  on	
  existing	
  programs	
  like	
  
the	
  pro	
  se	
  education	
  program	
  to	
  give	
  a	
  perpetual	
  presence	
  in	
  the	
  courthouse	
  and	
  encourage	
  
regular	
  public	
  traffic	
  within	
  the	
  court.	
  
	
  
Third,	
  the	
  committee	
  makes	
  a	
  series	
  of	
  five	
  sub-‐recommendations	
  to	
  make	
  lawyers	
  more	
  
accessible.	
  These	
  recommendations	
  include:	
  creating	
  incentives	
  and	
  programs	
  for	
  lawyers	
  to	
  
practice	
  and	
  settle	
  in	
  rural	
  areas;	
  assisting	
  lawyers	
  with	
  technology	
  to	
  develop	
  ways	
  of	
  reaching	
  
clients	
  online	
  and	
  remotely;	
  developing	
  a	
  legal	
  resource	
  manual	
  for	
  the	
  bar	
  and	
  for	
  each	
  
courthouse	
  that	
  is	
  regularly	
  updated;	
  endorsing	
  and	
  creating	
  models	
  of	
  unbundling	
  and	
  creative	
  
fee	
  structures;	
  and	
  supporting	
  alternative	
  education	
  programs	
  that	
  will	
  help	
  reduce	
  law	
  school	
  
debt	
  loads	
  on	
  new	
  graduates.	
  
	
  
In	
  addition,	
  the	
  Legal	
  Services	
  Committee	
  recommends	
  the	
  following	
  as	
  additional	
  steps:	
  	
  
	
  
• Obtain	
  funding	
  for	
  more	
  legal	
  aid	
  lawyers	
  to	
  meet	
  the	
  growing	
  number	
  of	
  needy	
  
Vermonters;	
  	
  
	
  
• Expand	
  the	
  law	
  student	
  internship	
  and	
  practice	
  rules	
  to	
  allow	
  students	
  to	
  work	
  with	
  
greater	
  flexibility	
  in	
  rural	
  areas;	
  	
  
	
  
• Create	
  a	
  statewide	
  Office	
  for	
  Access	
  to	
  Justice	
  that	
  would	
  promote	
  and	
  act	
  as	
  an	
  
ombudsman	
  for	
  existing	
  legal	
  services	
  and	
  that	
  would	
  focus	
  and	
  advocate	
  for	
  pro/low	
  
bono,	
  modest	
  means,	
  unbundling,	
  and	
  ADR	
  programs;	
  and	
  	
  
	
  
• Expand	
  the	
  use	
  of	
  paralegals	
  for	
  common	
  retail	
  problems.	
  
	
  
	
  
	
  

TECHNOLOGY	
  COMMITTEE	
  

	
  
The	
  work	
  of	
  the	
  Technology	
  Committee	
  was	
  in	
  many	
  ways	
  the	
  broadest	
  and	
  least	
  defined	
  of	
  the	
  
four	
  committees.	
  Its	
  report	
  is	
  similarly	
  the	
  one	
  least	
  susceptible	
  to	
  summary.	
  The	
  work	
  of	
  this	
  
committee	
  was	
  focused	
  on	
  both	
  how	
  technology	
  shapes	
  our	
  relationship	
  with	
  clients	
  and	
  what	
  
it	
  ultimately	
  means	
  to	
  the	
  legal	
  profession.	
  Out	
  of	
  this	
  wide-‐ranging	
  discussion,	
  the	
  committee	
  
developed	
  the	
  following	
  recommendations.	
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First,	
  the	
  committee	
  strongly	
  recommends	
  that	
  the	
  updates	
  to	
  the	
  judiciary’s	
  case	
  management	
  
system	
  continue	
  as	
  quickly	
  as	
  possible	
  and	
  be	
  funded	
  in	
  a	
  manner	
  that	
  will	
  effectuate	
  their	
  
implementation.	
  The	
  committee	
  notes	
  that	
  this	
  update	
  is	
  long	
  overdue	
  and	
  a	
  necessary	
  
predicate	
  to	
  many	
  of	
  the	
  changes	
  that	
  we	
  need	
  to	
  ensure	
  an	
  active	
  and	
  vigorous	
  legal	
  process.	
  	
  
	
  
Second,	
  the	
  committee	
  emphasizes	
  the	
  need	
  for	
  a	
  statewide	
  court	
  calendar	
  system	
  as	
  a	
  basic	
  
need	
  for	
  all	
  practitioners.	
  This	
  is	
  an	
  example	
  of	
  fairly	
  simple	
  technology	
  making	
  life	
  and	
  practice	
  
easier	
  and	
  more	
  efficient	
  for	
  attorneys.	
  	
  
	
  
Third,	
  the	
  committee	
  endorses	
  expanding	
  video	
  conferencing	
  and	
  phone	
  appearances	
  to	
  avoid	
  
unnecessary	
  court	
  hearings,	
  particularly	
  in	
  status	
  conferences	
  and	
  procedural	
  hearings.	
  
	
  
Fourth,	
  the	
  committee	
  makes	
  a	
  series	
  of	
  practice	
  recommendations	
  that	
  are	
  premised	
  on	
  the	
  
idea	
  of	
  lawyers	
  taking	
  steps	
  to	
  integrate	
  more	
  technology	
  into	
  their	
  practice	
  to	
  meet	
  the	
  
expectations	
  of	
  clients	
  and	
  the	
  emerging	
  world.	
  Given	
  that	
  most	
  of	
  these	
  changes	
  require	
  
education	
  and	
  training,	
  the	
  committee	
  recommends	
  that	
  the	
  bar	
  develop	
  greater	
  support	
  
through	
  the	
  following	
  programs:	
  a	
  list	
  of	
  vetted	
  technology	
  solutions,	
  a	
  technology	
  training	
  
center,	
  a	
  technology	
  consultant,	
  and	
  regular	
  trainings	
  on	
  new	
  software.	
  
	
  
Fifth,	
  the	
  committee	
  makes	
  a	
  series	
  of	
  far-‐reaching	
  suggestions	
  on	
  the	
  adoption	
  and	
  
incorporation	
  of	
  technology	
  into	
  the	
  legal	
  process	
  through	
  online	
  dispute	
  resolution	
  programs	
  
and	
  systems.	
  This	
  proposal	
  is	
  addressed	
  to	
  a	
  future	
  where	
  the	
  traditional	
  court	
  will	
  not	
  address	
  
disputes	
  in	
  a	
  timely	
  manner	
  and	
  will	
  require	
  quick,	
  online	
  forums	
  where	
  parties	
  can	
  make	
  their	
  
case,	
  receive	
  legal	
  advice,	
  arbitration,	
  or	
  judgment.	
  This	
  would	
  likely	
  build	
  on	
  the	
  models	
  
private	
  companies	
  like	
  eBay	
  and	
  Amazon	
  have	
  developed	
  but	
  would	
  have	
  wider	
  reach	
  beyond	
  
single	
  commercial	
  transactions.	
  	
  
	
  
In	
  total,	
  the	
  Technology	
  Committee’s	
  report	
  outlines	
  the	
  challenges	
  and	
  issues	
  facing	
  all	
  of	
  us,	
  
from	
  online	
  competitors	
  (LegalZoom)	
  to	
  shifting	
  public	
  and	
  client	
  expectations	
  to	
  new	
  options	
  
that	
  can	
  enrich	
  legal	
  work	
  and	
  bring	
  sophisticated	
  legal	
  advice	
  and	
  solutions	
  to	
  a	
  wider	
  
audience.	
  
	
  
	
  

CONCLUSION	
  

	
  
Over	
  the	
  next	
  year,	
  the	
  Commission	
  will	
  be	
  working	
  on	
  these	
  recommendations	
  and	
  ideas,	
  
developing,	
  refining,	
  and	
  seeking	
  to	
  implement	
  them.	
  To	
  do	
  this,	
  we	
  will	
  need	
  the	
  help	
  and	
  
support	
  off	
  the	
  bar,	
  the	
  judiciary,	
  Vermont	
  Law	
  School,	
  the	
  legislature,	
  the	
  executive	
  branch,	
  
the	
  business	
  community,	
  and	
  the	
  public.	
  Not	
  every	
  recommendation	
  in	
  these	
  reports,	
  not	
  even	
  
the	
  recommendations	
  in	
  this	
  summary,	
  will	
  come	
  to	
  pass,	
  but	
  if	
  we	
  can	
  continue	
  the	
  
conversation	
  that	
  the	
  Chief	
  Justice	
  began	
  and	
  that	
  this	
  Commission	
  has	
  continued	
  and	
  make	
  
change,	
  both	
  bold	
  and	
  incremental,	
  then	
  we	
  put	
  Vermont’s	
  legal	
  system	
  in	
  the	
  best	
  possible	
  
position	
  to	
  meet	
  the	
  needs	
  that	
  exist	
  and	
  poised	
  to	
  address	
  the	
  needs	
  that	
  will	
  emerge.	
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On	
  behalf	
  of	
  the	
  Commission,	
  we	
  thank	
  the	
  Vermont	
  Bar	
  Association	
  and	
  its	
  members	
  for	
  their	
  
support,	
  and	
  we	
  look	
  forward	
  to	
  continuing	
  this	
  work.	
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REPORT	
  OF	
  THE	
  LEGAL	
  EDUCATION	
  COMMITTEE	
  	
  
INTRODUCTION	
  
Change	
  is	
  not	
  coming;	
  it	
  has	
  arrived.	
  	
  
The	
  legal	
  education	
  system	
  is	
  grappling	
  with	
  rising	
  costs,	
  burgeoning	
  student	
  debt,	
  a	
  significant	
  
decrease	
  in	
  applications	
  to	
  law	
  schools,	
  and	
  a	
  depressed	
  job	
  market	
  for	
  graduates.	
  Meanwhile,	
  
the	
  legal	
  profession	
  continues	
  to	
  struggle	
  to	
  match	
  providers	
  with	
  consumers	
  of	
  legal	
  services.	
  	
  
In	
  response,	
  law	
  schools,	
  state	
  supreme	
  courts,	
  and	
  bar	
  associations	
  have	
  collaborated	
  to	
  make	
  
changes	
  in	
  pricing,	
  educational	
  options,	
  licensing,	
  and	
  the	
  regulation	
  of	
  the	
  profession.	
  	
  
•

•
•
•

Law	
  schools,	
  state	
  supreme	
  courts,	
  and	
  bar	
  associations	
  are	
  working	
  to	
  ensure	
  that	
  law	
  
school	
  graduates	
  are	
  “practice	
  ready”	
  and	
  possess	
  the	
  competencies	
  and	
  skills	
  to	
  
provide	
  legal	
  services	
  upon	
  admission.	
  	
  
State	
  supreme	
  courts,	
  through	
  their	
  licensing	
  boards,	
  are	
  providing	
  people	
  who	
  want	
  to	
  
be	
  lawyers	
  with	
  alternative	
  paths	
  to	
  admission.	
  
State	
  supreme	
  courts	
  are	
  expanding	
  the	
  legal	
  services	
  that	
  non-‐lawyers	
  are	
  authorized	
  
to	
  provide.	
  	
  
Law	
  schools	
  are	
  working	
  with	
  bar	
  associations	
  to	
  design	
  educational	
  programs	
  to	
  train	
  
the	
  non-‐lawyer	
  providers.	
  	
  

Without	
  question,	
  the	
  very	
  nature	
  of	
  the	
  profession	
  is	
  changing	
  from	
  one	
  that	
  focuses	
  on	
  
lawyers	
  to	
  one	
  that	
  focuses	
  on	
  the	
  provision	
  of	
  legal	
  services.	
  Vermont’s	
  stakeholders	
  must	
  
recognize	
  and	
  accept	
  the	
  change	
  that	
  is	
  underway.	
  	
  
The	
  legal	
  profession	
  must	
  endorse	
  changes	
  that	
  substantially	
  broaden	
  access	
  to	
  legal	
  services	
  
and	
  that	
  ease	
  the	
  path	
  to	
  acquiring	
  a	
  legal	
  education	
  and	
  gaining	
  admission	
  to	
  the	
  bar.	
  The	
  bar	
  
and	
  educational	
  institutions	
  together	
  must	
  identify	
  the	
  competencies	
  and	
  skills	
  required	
  to	
  
provide	
  legal	
  services	
  and	
  design	
  educational	
  programs	
  that	
  will	
  equip	
  providers	
  of	
  legal	
  
services	
  with	
  those	
  competencies	
  and	
  skills.	
  
	
  

SUMMARY	
  OF	
  RECOMMENDATIONS	
  
A.

The	
  Committee	
  acknowledges	
  and	
  reaffirms	
  Vermont	
  Law	
  School’s	
  unique	
  and	
  vital	
  
connection	
  to	
  Vermont’s	
  legal	
  profession.	
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B.

The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Vermont	
  Bar	
  
Association,	
  Vermont	
  Law	
  School,	
  other	
  institutions	
  of	
  higher	
  learning,	
  and	
  stakeholders	
  
in	
  Vermont’s	
  legal	
  profession:	
  
1. Work	
  to	
  identify	
  the	
  competencies	
  and	
  skills	
  expected	
  of	
  new	
  lawyers;	
  and,	
  
2. Collaborate	
  to	
  design	
  and	
  implement	
  educational	
  programs	
  that	
  will	
  equip	
  new	
  
lawyers	
  with	
  those	
  competencies	
  and	
  skills.	
  

C.

The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court	
  authorize	
  the	
  training	
  
and	
  licensing	
  of	
  Vermont	
  Certified	
  Paralegals.	
  	
  
1. The	
  Committee	
  recommends	
  that	
  the	
  Court	
  authorize	
  Vermont	
  Certified	
  Paralegals,	
  
working	
  in	
  association	
  with	
  a	
  licensed	
  Vermont	
  attorney,	
  to	
  provide	
  specific	
  legal	
  
services	
  in	
  the	
  areas	
  of	
  family	
  law,	
  landlord-‐tenant	
  law,	
  and	
  collections	
  law.	
  
2. The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Vermont	
  Bar	
  
Association,	
  Vermont	
  Law	
  School,	
  and	
  other	
  stakeholders	
  in	
  Vermont’s	
  legal	
  
profession:	
  
a. Work	
  to	
  identify	
  the	
  competencies	
  and	
  skills	
  expected	
  of	
  Vermont	
  Certified	
  
Paralegals;	
  and,	
  
b. Collaborate	
  to	
  design	
  and	
  implement	
  educational	
  and	
  licensing	
  programs	
  
that	
  will	
  ensure	
  that	
  Vermont	
  Certified	
  Paralegals	
  are	
  equipped	
  with	
  those	
  
competencies	
  and	
  skills.	
  

D.

The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  through	
  its	
  licensing	
  
boards,	
  continue	
  to	
  consider,	
  design,	
  and	
  implement	
  alternative	
  paths	
  to	
  lawyer	
  
licensure	
  and	
  admission	
  to	
  the	
  bar.	
  

	
  

THE	
  COMMITTEE’S	
  WORK	
  
A.

Charge	
  

The	
  Commission	
  tasked	
  the	
  Committee	
  with	
  studying	
  the	
  following	
  questions:	
  
•
•
•

What	
  reforms	
  in	
  the	
  funding	
  and	
  provision	
  of	
  legal	
  education	
  could	
  improve	
  new	
  
lawyers’	
  ability	
  to	
  represent	
  populations	
  that	
  currently	
  lack	
  representation?	
  
Can	
  the	
  VBA	
  play	
  a	
  role	
  in	
  educating	
  prospective	
  and	
  current	
  law	
  students	
  about	
  the	
  
financial	
  realities	
  of	
  Vermont	
  practice?	
  
Could	
  reforms	
  in	
  loan	
  repayment	
  assistance	
  programs	
  result	
  in	
  increased	
  representation	
  
of	
  populations	
  that	
  currently	
  lack	
  representation	
  and	
  in	
  the	
  retention	
  of	
  more	
  new	
  
attorneys	
  in	
  Vermont?	
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•

•
•
•
•
•
•

Are	
  there	
  changes	
  that	
  can	
  be	
  made	
  to	
  Vermont’s	
  unique	
  clerkship	
  program	
  that	
  would	
  
attract	
  would-‐be	
  law	
  students	
  to	
  Vermont	
  and	
  enable	
  new	
  lawyers	
  to	
  provide	
  more	
  
economical	
  legal	
  services?	
  
What	
  legal	
  education	
  is	
  currently	
  available	
  for	
  paralegals	
  and	
  other	
  legal	
  support	
  
personnel?	
  	
  
Could	
  legal	
  educators	
  provide	
  specific	
  certification	
  for	
  paralegals?	
  What	
  would	
  such	
  
certifications	
  entail?	
  	
  
What	
  role	
  would	
  such	
  graduates	
  play	
  in	
  the	
  legal	
  market?	
  How	
  would	
  certified	
  
paralegals	
  work	
  with	
  attorneys?	
  
How	
  can	
  Vermont	
  attorneys	
  keep	
  their	
  fees	
  affordable	
  to	
  more	
  Vermonters?	
  	
  
What	
  expenses	
  do	
  Vermont	
  attorneys	
  regularly	
  have	
  in	
  their	
  practice?	
  What	
  expenses	
  
can	
  be	
  expected	
  to	
  increase?	
  What	
  new	
  expenses	
  will	
  emerge	
  in	
  the	
  coming	
  years?	
  
Are	
  there	
  aspects	
  to	
  Vermont’s	
  aging	
  demographic	
  and	
  rural	
  small	
  practice	
  setting	
  that	
  
can	
  be	
  utilized	
  in	
  a	
  positive	
  way	
  to	
  transition	
  young	
  lawyers	
  into	
  the	
  practice	
  of	
  law	
  in	
  
Vermont	
  both	
  economically	
  and	
  in	
  recognition	
  of	
  community-‐focused	
  trends?	
  

The	
  Committee	
  considered	
  the	
  questions	
  at	
  its	
  first	
  meeting.	
  From	
  there,	
  an	
  outline	
  formed	
  
that	
  served	
  as	
  the	
  template	
  for	
  the	
  recommendations	
  in	
  this	
  report.	
  The	
  Committee	
  met	
  
regularly	
  from	
  October	
  of	
  2014	
  through	
  August	
  of	
  2015.	
  The	
  Committee	
  took	
  testimony	
  and	
  
reviewed	
  written	
  material.	
  
	
  

BACKGROUND	
  
A.

ABA	
  Task	
  Force	
  on	
  the	
  Future	
  of	
  Legal	
  Education	
  

In	
  January	
  of	
  2014,	
  the	
  American	
  Bar	
  Association’s	
  Task	
  Force	
  on	
  the	
  Future	
  of	
  Legal	
  Education	
  
issued	
  a	
  report	
  and	
  recommendation.5	
  The	
  report	
  includes	
  “key	
  conclusions”	
  related	
  to	
  the	
  
pricing	
  and	
  funding	
  of	
  legal	
  education,	
  the	
  process	
  by	
  which	
  the	
  ABA	
  accredits	
  law	
  schools,	
  
innovation	
  in	
  law	
  school	
  curriculum,	
  the	
  skills	
  and	
  competencies	
  expected	
  of	
  law	
  school	
  
graduates,	
  and	
  broadening	
  the	
  current	
  model	
  of	
  the	
  delivery	
  of	
  legal	
  services.	
  The	
  Task	
  Force	
  
made	
  a	
  series	
  of	
  recommendations	
  directed	
  at	
  the	
  ABA,	
  law	
  schools,	
  law	
  school	
  faculty,	
  
universities	
  and	
  other	
  institutions	
  of	
  higher	
  learning,	
  the	
  legal	
  profession,	
  state	
  supreme	
  courts,	
  
state	
  bar	
  associations,	
  and	
  regulators	
  of	
  the	
  practice	
  of	
  law.6	
  

5

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/report_and_recomme
ndations_of_aba_task_force.authcheckdam.pdf.	
  
6
	
  In	
  February	
  of	
  2014,	
  the	
  ABA	
  Board	
  of	
  Governors	
  accepted	
  the	
  Report.	
  According	
  to	
  the	
  meeting	
  minutes	
  from	
  
the	
  Board’s	
  meeting	
  “The	
  Board	
  accepted	
  the	
  report	
  of	
  the	
  Task	
  Force	
  on	
  the	
  Future	
  of	
  Legal	
  Education,	
  
recognizing	
  the	
  comprehensive	
  and	
  innovative	
  recommendations	
  included	
  in	
  the	
  report.	
  The	
  Board	
  of	
  Governors	
  
also	
  expressed	
  its	
  appreciation	
  and	
  commended	
  the	
  members	
  of	
  the	
  Task	
  Force	
  for	
  their	
  extraordinary	
  efforts	
  on	
  
behalf	
  of	
  the	
  legal	
  education	
  system	
  and	
  the	
  legal	
  profession.	
  The	
  Board	
  urged	
  other	
  institutions	
  and	
  individuals	
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Without	
  taking	
  a	
  position	
  on	
  the	
  Task	
  Force’s	
  conclusions	
  and	
  recommendations,	
  the	
  
Committee	
  recognizes	
  that	
  many	
  of	
  them	
  are	
  beyond	
  the	
  scope	
  of	
  what	
  the	
  Committee	
  
reasonably	
  can	
  address.7	
  However,	
  the	
  Committee	
  identified	
  aspects	
  of	
  the	
  Task	
  Force’s	
  report	
  
as	
  relevant	
  to	
  its	
  charge	
  and	
  scalable	
  to	
  Vermont.	
  Those	
  aspects	
  are	
  the	
  Task	
  Force’s	
  
recommendations	
  that:	
  
1. Law	
  schools	
  provide	
  graduates	
  with	
  the	
  skills	
  and	
  competencies	
  necessary	
  to	
  deliver	
  
legal	
  services;8	
  
2. States	
  expand	
  regulatory	
  and	
  licensing	
  frameworks	
  to	
  authorize	
  non-‐lawyers	
  to	
  
provide	
  legal	
  services;9	
  
3. Law	
  schools	
  and	
  other	
  institutions	
  of	
  higher	
  learning	
  design	
  programs	
  to	
  train	
  non-‐
lawyers	
  to	
  provide	
  legal	
  services;10and,	
  
4. States	
  consider	
  alternative	
  paths	
  to	
  licensure.11	
  
	
  
B.

Proactive	
  Steps	
  by	
  Vermont’s	
  Stakeholders	
  

In	
  a	
  sense,	
  Vermont	
  is	
  ahead	
  of	
  the	
  curve.	
  Its	
  stakeholders	
  have	
  already	
  taken	
  actions	
  that	
  are	
  
consistent	
  with	
  the	
  Task	
  Force’s	
  recommendations.	
  For	
  instance,	
  
1.
2.
3.
4.

Vermont	
  has	
  long	
  offered	
  the	
  Law	
  Office	
  Study	
  program	
  as	
  an	
  alternative	
  path	
  to	
  
admission.12	
  
In	
  January	
  2013,	
  the	
  Chief	
  Justice,	
  representatives	
  from	
  Vermont	
  Law	
  School,	
  and	
  the	
  
Executive	
  Director	
  and	
  president-‐elect	
  of	
  the	
  Vermont	
  Bar	
  Association	
  discussed	
  both	
  
an	
  incubator	
  program	
  and	
  a	
  limited	
  license	
  legal	
  technician	
  program.	
  
In	
  March	
  2013,	
  Vermont	
  Law	
  School	
  proposed	
  an	
  incubator	
  program.	
  
In	
  March	
  2013,	
  Vermont	
  Law	
  School	
  asked	
  the	
  Supreme	
  Court	
  and	
  the	
  Vermont	
  Bar	
  
Association	
  to	
  consider	
  the	
  possibility	
  of	
  a	
  limited	
  legal	
  license	
  technician	
  program.13	
  

playing	
  leadership	
  roles	
  in	
  the	
  legal	
  education	
  system	
  to	
  give	
  thoughtful	
  consideration	
  to	
  each	
  of	
  the	
  various	
  
recommendations	
  of	
  the	
  report	
  of	
  relevance	
  to	
  them.”	
  
7
	
  For	
  example,	
  the	
  Committee	
  is	
  generally	
  aware	
  of	
  issues	
  related	
  to	
  law	
  school	
  prices	
  and	
  student	
  debt.	
  The	
  
Committee	
  understands	
  that	
  global	
  market	
  forces	
  have	
  significantly	
  reduced	
  the	
  number	
  people	
  applying	
  to	
  law	
  
school,	
  the	
  number	
  of	
  people	
  graduating	
  from	
  law	
  school,	
  and	
  the	
  number	
  of	
  legal	
  jobs	
  available	
  to	
  new	
  
graduates.	
  The	
  Committee	
  is	
  not	
  in	
  a	
  position	
  to	
  address	
  those	
  issues.	
  
8
	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VII(E),	
  p.	
  26.	
  
9
	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VIII(C)(3),	
  p.	
  33.	
  
10
	
  Id.;	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VIII(D),	
  pp.	
  33-‐34.	
  
11
	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VII(H),	
  p.	
  28;	
  Section	
  VIII(C)(1)-‐
(2),	
  p.	
  33.	
  
12
	
  Rules	
  of	
  Admission	
  to	
  the	
  Bar	
  of	
  the	
  Vermont	
  Supreme	
  Court,	
  §6(g)(1).	
  https://www.vermontjudiciary.org/LC/d-‐
BBELibrary/BBERules.pdf.	
  	
  
13
	
  Memorandum	
  on	
  Limited	
  License	
  Legal	
  Technicians,	
  Margaret	
  Martin	
  Berry	
  &	
  Bob	
  Liu,	
  March	
  8,	
  2013.	
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5.
6.

7.
8.
9.
10.

11.

12.

13.
14.

Vermont	
  Law	
  School	
  has	
  adopted	
  a	
  two-‐year	
  J.D.	
  program	
  in	
  order	
  to	
  reduce	
  the	
  cost	
  
of	
  a	
  legal	
  education.14	
  The	
  program	
  allows	
  students	
  to	
  save	
  living	
  expenses	
  and	
  enter	
  
the	
  workforce	
  a	
  year	
  earlier	
  than	
  in	
  the	
  traditional	
  three-‐year	
  program.	
  	
  
Vermont	
  Law	
  School	
  has	
  just	
  begun	
  a	
  “3+2”	
  program	
  with	
  the	
  University	
  of	
  Vermont.	
  
The	
  program	
  allows	
  qualified	
  students	
  to	
  earn	
  both	
  an	
  undergraduate	
  degree	
  and	
  a	
  
J.D.	
  in	
  five	
  years.	
  The	
  first	
  year	
  at	
  VLS	
  serves	
  as	
  the	
  fourth	
  year	
  at	
  UVM.	
  The	
  Program	
  
saves	
  students	
  at	
  least	
  one	
  year	
  of	
  tuition,	
  two	
  years	
  of	
  living	
  expenses,	
  and	
  allows	
  
them	
  to	
  enter	
  the	
  workforce	
  two	
  years	
  earlier	
  than	
  students	
  on	
  the	
  traditional	
  path.	
  	
  
Vermont	
  Law	
  School	
  has	
  implemented	
  several	
  joint	
  degree	
  programs	
  with	
  the	
  
University	
  of	
  Vermont.15	
  
The	
  Vermont	
  Bar	
  Association	
  and	
  the	
  Vermont	
  Law	
  School	
  partnered	
  to	
  create	
  an	
  
incubator	
  program.16	
  
Vermont	
  Law	
  School’s	
  average	
  tuition,	
  net	
  of	
  scholarship	
  and	
  adjusted	
  for	
  inflation,	
  
has	
  remained	
  relatively	
  unchanged	
  for	
  10	
  years.17	
  
In	
  2012,	
  the	
  Supreme	
  Court	
  amended	
  the	
  Rules	
  of	
  Admission	
  to	
  require	
  new	
  lawyers	
  
who	
  gain	
  admission	
  without	
  examination	
  to	
  attend	
  15	
  hours	
  of	
  continuing	
  legal	
  
education	
  on	
  Vermont	
  practice	
  and	
  procedure.18	
  The	
  change	
  made	
  it	
  easier	
  for	
  
attorneys	
  admitted	
  elsewhere	
  to	
  gain	
  admission	
  in	
  Vermont	
  by	
  eliminating	
  the	
  
clerkship,	
  a	
  requirement	
  that	
  some	
  perceived	
  as	
  an	
  unnecessary	
  barrier	
  to	
  admission.	
  	
  
The	
  Supreme	
  Court	
  has	
  conveyed	
  to	
  the	
  Board	
  of	
  Bar	
  Examiners	
  its	
  support	
  for	
  the	
  “3L	
  
bar	
  exam.”	
  The	
  Board	
  is	
  drafting	
  rules	
  that	
  would	
  allow	
  law	
  students	
  to	
  sit	
  for	
  the	
  bar	
  
exam	
  in	
  their	
  final	
  semester	
  of	
  law	
  school.	
  The	
  option	
  would	
  allow	
  successful	
  
candidates	
  to	
  enter	
  the	
  workforce	
  sooner	
  and	
  help	
  them	
  to	
  avoid	
  additional	
  debt.	
  
The	
  Supreme	
  Court	
  has	
  conveyed	
  to	
  the	
  Board	
  of	
  Bar	
  Examiners	
  its	
  support	
  for	
  the	
  
Uniform	
  Bar	
  Exam.	
  The	
  Board	
  has	
  proposed	
  rules	
  to	
  implement	
  the	
  UBE.	
  The	
  Board	
  
expects	
  to	
  administer	
  the	
  UBE	
  in	
  July	
  of	
  2016	
  after	
  promulgation	
  of	
  appropriate	
  
implementing	
  rules.	
  
The	
  Board	
  of	
  Bar	
  Examiners,	
  the	
  Continuing	
  Legal	
  Education	
  Board,	
  and	
  the	
  Vermont	
  
Bar	
  Association	
  formed	
  a	
  committee	
  charged	
  with	
  designing	
  an	
  educational	
  program	
  
that	
  will	
  be	
  required	
  of	
  new	
  lawyers	
  who	
  are	
  admitted	
  upon	
  exam.	
  	
  
Vermont	
  Law	
  School	
  formed	
  a	
  Curriculum	
  Competencies	
  Committee	
  that	
  includes	
  
representatives	
  from	
  the	
  faculty,	
  the	
  Vermont	
  Bar	
  Association,	
  and	
  the	
  Supreme	
  
Court’s	
  licensing	
  boards.	
  Vermont	
  Law	
  School	
  has	
  initiated	
  a	
  strategic	
  planning	
  
process,	
  the	
  goals	
  of	
  which	
  include	
  addressing	
  the	
  interplay	
  between	
  issues	
  of	
  access	
  
to	
  legal	
  education	
  and	
  issues	
  of	
  access	
  to	
  legal	
  services.	
  

The	
  Task	
  Force	
  recommended	
  several	
  changes	
  that	
  Vermont	
  has	
  already	
  adopted.	
  

14

	
  Mihaly	
  memo	
  to	
  the	
  Committee,	
  October	
  20,	
  2014.	
  
	
  http://vtdigger.org/2013/09/27/uvm-‐vermont-‐law-‐school-‐plan-‐partner-‐law-‐degree.	
  	
  
16
	
  https://www.vtbar.org/News/Details.aspx?NewsId=5238.	
  	
  
17
	
  Id.
18
	
  Rules	
  of	
  Admission	
  to	
  the	
  Bar	
  of	
  the	
  Vermont	
  Supreme	
  Court,	
  §7(g)(3),	
  https://www.vermontjudiciary.org/LC/d-‐
BBELibrary/BBERules.pdf.	
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C.

It	
  Hasn’t	
  Been	
  Enough	
  

Each	
  of	
  the	
  proactive	
  steps	
  taken	
  by	
  Vermont’s	
  stakeholders	
  is	
  to	
  be	
  applauded.	
  Still,	
  even	
  
together,	
  the	
  steps	
  have	
  not	
  done	
  enough	
  to	
  provide	
  Vermonters	
  with	
  sufficient	
  access	
  to	
  legal	
  
services.	
  
1. Many	
  Vermonters	
  do	
  not	
  hire	
  lawyers	
  
Vermont	
  has	
  an	
  access	
  to	
  justice	
  problem.19	
  The	
  issue	
  is	
  better	
  described	
  as	
  Vermont	
  has	
  an	
  
“access	
  to	
  legal	
  services	
  problem.”20	
  The	
  problem	
  is	
  not	
  new.	
  
In	
  2012,	
  the	
  Honorable	
  Amy	
  Davenport	
  analyzed	
  the	
  number	
  of	
  self-‐represented	
  litigants	
  in	
  
cases	
  in	
  the	
  Civil	
  Division	
  of	
  the	
  Vermont	
  Superior	
  Court.	
  The	
  numbers	
  were	
  staggering.	
  
Defendants	
  in	
  small	
  claims	
  cases	
  represented	
  themselves	
  94%	
  of	
  the	
  time.21	
  In	
  the	
  Family	
  
Division,	
  84%	
  of	
  active	
  parentage	
  cases	
  and	
  54%	
  of	
  active	
  divorces	
  involved	
  at	
  least	
  one	
  self-‐
represented	
  litigant.22	
  Ninety	
  percent	
  of	
  the	
  defendants	
  in	
  landlord-‐tenant	
  cases	
  were	
  self-‐
represented	
  compared	
  to	
  only	
  24%	
  of	
  the	
  plaintiffs.23	
  Defendants	
  in	
  collections	
  and	
  foreclosure	
  
cases	
  fared	
  marginally	
  “better,”	
  respectively	
  left	
  to	
  represent	
  themselves	
  84%	
  and	
  74%	
  of	
  the	
  
time.24	
  This	
  “improvement”	
  was	
  offset,	
  if	
  not	
  rendered	
  irrelevant,	
  by	
  the	
  fact	
  that	
  99%	
  of	
  
foreclosure	
  plaintiffs	
  and	
  98%	
  of	
  collections	
  plaintiffs	
  had	
  lawyers.25	
  	
  
These	
  numbers	
  reflect	
  a	
  court	
  system	
  that	
  would	
  be	
  unrecognizable	
  to	
  lawyers	
  who	
  practiced	
  a	
  
generation	
  or	
  two	
  ago.	
  In	
  2012,	
  small	
  claims,	
  collections,	
  landlord-‐tenant,	
  divorce,	
  and	
  
parentage	
  cases	
  accounted	
  for	
  72%	
  of	
  Vermont’s	
  civil	
  docket.	
  26	
  The	
  vast	
  majority	
  of	
  ordinary	
  
Vermonters	
  navigating	
  a	
  civil	
  dispute	
  are	
  doing	
  so	
  without	
  any	
  help	
  from	
  a	
  lawyer.	
  
2. Self-‐represented	
  litigants	
  present	
  challenges	
  for	
  the	
  Vermont	
  courts	
  

19

	
  See	
  Johnston	
  v.	
  City	
  of	
  Rutland,	
  No.	
  2014-‐380,	
  slip	
  op.	
  (VT,	
  April	
  23,	
  2015)	
  (unpub.	
  mem.)	
  (Dooley,	
  J.,	
  dissenting)	
  
(“We	
  have	
  a	
  serious	
  access	
  to	
  justice	
  problem	
  in	
  this	
  state.	
  Particularly	
  in	
  family	
  proceedings,	
  a	
  high	
  percentage	
  of	
  
litigants	
  must	
  represent	
  themselves	
  because	
  they	
  cannot	
  afford	
  to	
  employ	
  a	
  lawyer.”)	
  
20
See	
  Andrew	
  M.	
  Perlman,	
  Toward	
  the	
  Law	
  of	
  Legal	
  Services,	
  37	
  CARDOZO	
  L.	
  REV.	
  ___,	
  ___,	
  fn.	
  4	
  (2015);	
  Suffolk	
  
University	
  Law	
  School	
  Research	
  Paper	
  No.	
  15-‐5	
  (Feb.	
  1,	
  2015),	
  https://files.acrobat.com/a/preview/4c1bcd88-‐
bbe8-‐43b3-‐b67b-‐b96518d20af6.	
  
21
	
  Davenport	
  Power	
  Point,	
  slide	
  4	
  
22
	
  Davenport	
  Power	
  Point,	
  slide	
  2	
  
23
	
  Davenport	
  Power	
  Point,	
  slide	
  7;	
  the	
  defendant	
  in	
  a	
  landlord-‐tenant	
  case	
  is	
  almost	
  always	
  the	
  tenant.	
  
24
	
  Davenport	
  Power	
  Point,	
  slides	
  5-‐6;	
  the	
  defendants	
  in	
  collections	
  and	
  foreclosure	
  cases	
  are	
  debtors	
  and	
  home	
  
owners.	
  
25
	
  Davenport	
  Power	
  Point,	
  slides	
  5-‐6.	
  
26
	
  Davenport,	
  Slide	
  8	
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Vermont’s	
  courts	
  strain	
  to	
  provide	
  the	
  services	
  required	
  of	
  them.	
  The	
  judiciary	
  faces	
  significant	
  
budget	
  constraints.27	
  Already	
  overburdened,	
  the	
  number	
  of	
  self-‐represented	
  litigants	
  
exacerbates	
  the	
  courts’	
  problems.	
  
The	
  Committee	
  heard	
  from	
  court	
  employees	
  that	
  self-‐represented	
  litigants	
  often	
  do	
  not	
  
understand	
  the	
  court	
  process.	
  Years	
  ago,	
  the	
  judiciary	
  attempted	
  to	
  address	
  this	
  problem	
  by	
  
making	
  required	
  forms	
  available	
  online.28	
  The	
  Committee	
  heard	
  from	
  court	
  employees	
  that	
  
ease	
  of	
  access	
  to	
  forms	
  does	
  not	
  necessarily	
  help.	
  Rather,	
  it	
  changes	
  the	
  nature	
  of	
  the	
  advice	
  
that	
  self-‐represented	
  litigants	
  seek,	
  as	
  they	
  now	
  ask	
  how	
  to	
  complete	
  forms.	
  
The	
  advice	
  sought	
  by	
  self-‐represented	
  litigants	
  goes	
  well	
  beyond	
  questions	
  that	
  can	
  be	
  labeled	
  
as	
  “customer	
  service.”	
  Many	
  seek	
  legal	
  advice	
  of	
  court	
  employees.	
  This	
  saps	
  resources	
  and,	
  in	
  a	
  
sense,	
  threatens	
  the	
  integrity	
  of	
  the	
  court	
  process	
  by	
  placing	
  employees	
  in	
  the	
  position	
  of	
  
having	
  to	
  dispense	
  legal	
  advice.	
  
The	
  challenges	
  are	
  not	
  limited	
  to	
  the	
  counters.	
  Self-‐represented	
  litigants	
  present	
  challenges	
  for	
  
judges.	
  Self-‐represented	
  litigants	
  often	
  do	
  not	
  understand	
  rules	
  of	
  procedure	
  or	
  the	
  proper	
  
methods	
  to	
  marshal	
  admissible	
  evidence.	
  Their	
  unfamiliarity	
  with	
  the	
  rules	
  and	
  process	
  can	
  
hinder	
  judges’	
  efforts	
  to	
  run	
  efficient	
  dockets.	
  
3. Vermont	
  will	
  have	
  an	
  urgent	
  need	
  to	
  attract	
  new	
  lawyers	
  as	
  current	
  lawyers	
  retire	
  
Vermont’s	
  bar	
  is	
  not	
  young.29	
  Many	
  lawyers	
  who	
  are	
  approaching	
  retirement	
  have	
  dedicated	
  
careers	
  to	
  serving	
  the	
  legal	
  needs	
  of	
  small-‐town	
  Vermonters.	
  As	
  they	
  transition	
  out	
  of	
  practice,	
  
new	
  lawyers	
  are	
  not	
  replacing	
  them.30	
  	
  
Supply	
  is	
  not	
  meeting	
  demand.	
  It	
  wants	
  to,	
  but	
  cannot	
  afford	
  to.	
  
Vermont’s	
  legal	
  profession	
  does	
  not	
  offer	
  many	
  jobs	
  to	
  new	
  lawyers,	
  and	
  those	
  that	
  it	
  offers	
  
tend	
  to	
  come	
  with	
  low	
  salaries.	
  Law	
  school	
  graduates	
  face	
  substantial	
  debt	
  loads.	
  Nationally,	
  
average	
  law	
  school	
  debt	
  exceeds	
  $100,000.31	
  Graduates	
  who	
  intend	
  to	
  practice	
  in	
  Vermont	
  face	
  
the	
  additional	
  problem	
  of	
  seeking	
  employment	
  in	
  a	
  state	
  that	
  does	
  not	
  offer	
  many	
  high-‐paying	
  
legal	
  jobs.	
  Indeed,	
  many	
  Vermont	
  Law	
  School	
  graduates	
  want	
  to	
  work	
  in	
  Vermont,	
  but	
  cannot	
  
find	
  legal	
  jobs	
  that	
  allow	
  them	
  to	
  make	
  a	
  living.32	
  Thus,	
  while	
  Judge	
  Davenport’s	
  statistics	
  
demonstrate	
  that	
  there	
  is	
  a	
  demand	
  for	
  legal	
  services,	
  practicing	
  lawyers	
  are	
  not	
  meeting	
  that	
  
27

	
  http://www.benningtonbanner.com/columnists/ci_27612575/commentary-‐our-‐courts-‐crisis-‐justice-‐delayed-‐is-‐
justice.	
  	
  
28
	
  https://www.vermontjudiciary.org/MasterPages/Court-‐FormsIndex.aspx.	
  	
  
29
	
  In	
  2013,	
  lawyers	
  older	
  than	
  60	
  made	
  up	
  35.6	
  %	
  of	
  the	
  membership	
  of	
  the	
  Vermont	
  Bar	
  Association,	
  with	
  lawyers	
  
older	
  than	
  50	
  accounting	
  for	
  63.5	
  %.	
  By	
  contrast,	
  .009%	
  of	
  the	
  VBA	
  membership	
  was	
  younger	
  than	
  30.	
  	
  
30
	
  See,	
  e.g.,	
  M.D.	
  Drysdale,	
  “Where	
  Have	
  All	
  the	
  Lawyer	
  Gone?”,	
  THE	
  HERALD	
  OF	
  RANDOLPH,	
  Aug.	
  13,	
  2015,	
  at	
  
http://www.ourherald.com/news/2015-‐08-‐13/Front_Page/Where_Have_All_The_Lawyers_Gone.html.	
  	
  
31
	
  http://www.lsac.org/jd/financing-‐law-‐school/before-‐law-‐school.	
  	
  
32
	
  Mihaly	
  memo	
  to	
  Committee,	
  October	
  20,	
  2014.	
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demand	
  and	
  new	
  lawyers	
  cannot	
  afford	
  to	
  try.33	
  Given	
  that	
  over	
  one-‐third	
  of	
  Vermont’s	
  lawyers	
  
are	
  already	
  over	
  60	
  and	
  another	
  28%	
  are	
  over	
  50,	
  the	
  problem	
  is	
  bound	
  to	
  get	
  worse	
  absent	
  
action.	
  
Issues	
  of	
  costs	
  of	
  legal	
  education	
  are	
  not	
  limited	
  to	
  students.	
  Vermont	
  Law	
  School,	
  like	
  most	
  
law	
  schools,	
  faces	
  structural	
  challenges	
  related	
  to	
  cost.	
  Efforts	
  to	
  keep	
  tuition	
  low	
  threaten	
  
support	
  for	
  the	
  law	
  school’s	
  renowned	
  environmental	
  program	
  and	
  clinics.	
  Vermont	
  
practitioners	
  find	
  it	
  difficult	
  to	
  train	
  new	
  lawyers	
  due	
  to	
  financial	
  pressures.	
  Rather,	
  they	
  
express	
  a	
  desire	
  for	
  “practice	
  ready”	
  lawyers.	
  In	
  turn,	
  this	
  calls	
  for	
  an	
  emphasis	
  on	
  more	
  
experiential	
  learning,	
  which	
  is	
  a	
  much	
  more	
  expensive	
  model	
  of	
  content	
  delivery	
  than	
  the	
  
traditional	
  model.34	
  
4. Stakeholders	
  have	
  started	
  to	
  address	
  these	
  issues	
  
To	
  reiterate,	
  change	
  has	
  arrived.	
  In	
  increasing	
  numbers,	
  law	
  schools,	
  state	
  supreme	
  courts,	
  and	
  
bar	
  associations	
  have	
  recognized	
  the	
  link	
  between	
  the	
  mounting	
  costs	
  of	
  legal	
  education	
  and	
  
legal	
  services,	
  and	
  the	
  soaring	
  number	
  of	
  self-‐represented	
  litigants.	
  The	
  response	
  has	
  focused	
  
on	
  training	
  competent	
  lawyers,	
  providing	
  lawyers	
  with	
  alternative	
  paths	
  to	
  licensure,	
  
authorizing	
  non-‐lawyers	
  to	
  deliver	
  more	
  legal	
  services	
  than	
  they	
  are	
  currently	
  authorized	
  to	
  
deliver,	
  and	
  training	
  them	
  to	
  do	
  so.	
  	
  
	
  

	
  

THE	
  IMPORTANCE	
  OF	
  VERMONT	
  LAW	
  SCHOOL	
  
The	
  conversation	
  about	
  the	
  future	
  of	
  legal	
  education	
  in	
  Vermont	
  must	
  recognize	
  Vermont	
  Law	
  
School’s	
  unique	
  and	
  vital	
  relationship	
  with	
  the	
  state’s	
  legal	
  profession.	
  The	
  Vermont	
  bar	
  
includes	
  more	
  than	
  1,200	
  VLS	
  graduates.	
  On	
  average,	
  Vermonters	
  make	
  up	
  10%	
  of	
  each	
  
entering	
  class,	
  but	
  20%	
  of	
  each	
  graduating	
  class	
  remains	
  in	
  Vermont.	
  Many	
  of	
  those	
  who	
  stay	
  
intend	
  to	
  practice	
  law	
  in	
  small	
  towns.	
  Vermont	
  Law	
  School	
  is	
  a	
  net	
  importer	
  to	
  the	
  state	
  and	
  its	
  
imports	
  often	
  provide	
  legal	
  services	
  to	
  populations	
  with	
  limited	
  access	
  to	
  legal	
  services.35	
  The	
  
Committee	
  recommends	
  that	
  the	
  Commission	
  recognize	
  and	
  reaffirm	
  Vermont	
  Law	
  School’s	
  
vital	
  connection	
  to	
  the	
  state’s	
  legal	
  profession.36	
  
	
  

33

	
  The	
  ABA	
  Task	
  Force	
  refers	
  to	
  this	
  phenomenon	
  as	
  the	
  “Misdistribution	
  of	
  Legal	
  Services.”	
  ABA	
  Task	
  Force	
  on	
  
Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  IV(F)(2),	
  p.	
  13.	
  
34
	
  Mihaly	
  memo	
  to	
  Committee,	
  October	
  20,	
  2014.	
  
35
	
  Mihaly	
  memo	
  to	
  Committee,	
  October	
  20,	
  2014.	
  
36
	
  The	
  Committee	
  does	
  not	
  intend	
  this	
  recommendation	
  to	
  understate	
  the	
  importance	
  of	
  working	
  to	
  attract	
  
providers	
  of	
  legal	
  services	
  to	
  Vermont	
  –	
  for	
  instance,	
  Vermonters	
  who	
  want	
  to	
  return	
  home	
  to	
  practice	
  after	
  
attending	
  law	
  school	
  out	
  of	
  state,	
  other	
  graduates	
  of	
  out-‐of-‐state	
  law	
  schools	
  who	
  want	
  to	
  move	
  to	
  Vermont,	
  or	
  
non-‐Vermont	
  residents	
  who	
  are	
  attracted	
  to	
  the	
  state’s	
  expanded	
  authorization	
  of	
  the	
  delivery	
  of	
  legal	
  services.	
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RECOMMENDATIONS	
  
A.

Skills	
  and	
  Competencies	
  of	
  Lawyers	
  

The	
  ABA	
  Task	
  Force	
  recommended	
  that	
  law	
  schools	
  design	
  programs	
  to	
  ensure	
  that	
  graduates	
  
possess	
  “(a)	
  some	
  competencies	
  in	
  delivering	
  (b)	
  some	
  legal	
  services.”37	
  The	
  recommendation	
  
flowed	
  from	
  the	
  Task	
  Force	
  having	
  “heard	
  from	
  recent	
  graduates	
  .	
  .	
  .	
  a	
  conviction	
  that	
  they	
  
received	
  insufficient	
  development	
  of	
  core	
  competencies	
  that	
  make	
  one	
  an	
  effective	
  lawyer,	
  
particularly	
  those	
  relating	
  to	
  representation	
  and	
  service	
  of	
  clients.”38	
  	
  
The	
  Committee	
  agrees	
  that	
  VLS	
  should	
  continue	
  to	
  work	
  with	
  the	
  Court’s	
  licensing	
  boards,	
  the	
  
VBA,	
  and	
  Vermont’s	
  lawyers	
  to	
  ensure	
  that	
  its	
  graduates	
  are	
  as	
  practice	
  ready	
  for	
  Vermont	
  as	
  
possible	
  upon	
  graduation.	
  The	
  onus	
  of	
  delivering	
  competencies	
  and	
  skills	
  is	
  not	
  Vermont	
  Law	
  
School’s	
  to	
  bear	
  alone.39	
  The	
  Vermont	
  Bar	
  Association,	
  the	
  Supreme	
  Court’s	
  licensing	
  boards,	
  
and	
  other	
  stakeholders	
  in	
  Vermont’s	
  legal	
  education	
  must	
  work	
  with	
  VLS	
  to	
  identify	
  the	
  core	
  
competencies	
  expected	
  of	
  new	
  graduates.	
  Then,	
  the	
  stakeholders	
  must	
  collaborate	
  to	
  design	
  an	
  
educational	
  system	
  that	
  delivers	
  those	
  competencies	
  pre-‐admission,	
  assesses	
  them	
  in	
  
connection	
  with	
  admission,	
  and	
  reevaluates	
  and	
  reinforces	
  them	
  throughout	
  an	
  attorney’s	
  
career.	
  
The	
  Committee	
  recognizes	
  that,	
  even	
  now,	
  Vermont’s	
  system	
  of	
  delivering	
  legal	
  education	
  
encompasses	
  many	
  phases	
  of	
  an	
  attorney’s	
  career:	
  during	
  law	
  school,	
  in	
  connection	
  with	
  
admission,	
  and	
  in	
  connection	
  with	
  relicensing	
  through	
  the	
  mandatory	
  CLE	
  requirement.	
  Stated	
  
differently,	
  the	
  Committee	
  recognizes	
  that	
  many	
  of	
  Vermont’s	
  stakeholders	
  have	
  already	
  acted	
  
to	
  ensure	
  a	
  supply	
  of	
  competent,	
  skilled	
  lawyers.	
  	
  
Vermont	
  Law	
  School’s	
  decision	
  to	
  form	
  a	
  Curriculum	
  Competencies	
  Committee	
  that	
  includes	
  
other	
  stakeholders	
  demonstrates	
  responsiveness	
  to	
  the	
  ABA	
  Task	
  Force’s	
  call.	
  So	
  does	
  its	
  
collaboration	
  with	
  the	
  Vermont	
  Bar	
  Association	
  to	
  implement	
  an	
  incubator	
  program.	
  The	
  
incubator	
  program	
  provides	
  recent	
  graduates	
  with	
  an	
  opportunity	
  to	
  enter	
  practice	
  with	
  
support	
  not	
  previously	
  available	
  to	
  new	
  sole	
  practitioners.	
  An	
  added	
  benefit	
  is	
  the	
  incubator	
  
program’s	
  focus	
  on	
  selecting	
  lawyers	
  who	
  intend	
  to	
  practice	
  in	
  small,	
  rural	
  towns.	
  	
  
Vermont’s	
  admissions	
  process	
  includes	
  assessing	
  and	
  enhancing	
  lawyers’	
  competencies	
  and	
  
skills.	
  Applicants	
  for	
  admission	
  without	
  examination	
  must	
  complete	
  CLE	
  in	
  Vermont	
  skills	
  and	
  
practice.40	
  The	
  Board	
  of	
  Bar	
  Examiners,	
  the	
  Continuing	
  Legal	
  Education	
  Board,	
  and	
  the	
  Vermont	
  

37

	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VII(E),	
  p.	
  26.	
  
	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VII(E),	
  p.	
  26.	
  
39
	
  See	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VII(E),	
  p.	
  26	
  (“[E]nsuring	
  
delivery	
  of	
  competencies	
  in	
  graduates	
  is	
  not	
  and	
  cannot	
  be	
  a	
  responsibility	
  of	
  law	
  schools	
  alone.”).	
  
38

40

	
  See	
  Rules	
  of	
  Admission	
  to	
  the	
  Bar	
  of	
  the	
  Vermont	
  Supreme	
  Court,	
  §7(d),	
  
https://www.vermontjudiciary.org/LC/d-‐BBELibrary/BBERules.pdf.	
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Bar	
  Association	
  have	
  formed	
  a	
  committee	
  to	
  study	
  a	
  similar	
  requirement	
  for	
  lawyers	
  admitted	
  
upon	
  examination.	
  
The	
  Committee	
  acknowledges	
  that	
  the	
  Board	
  of	
  Continuing	
  Legal	
  Education	
  and	
  the	
  Vermont	
  
Bar	
  Association	
  have	
  partnered	
  to	
  accredit	
  and	
  offer	
  educational	
  programs	
  of	
  high	
  quality.	
  This	
  
has	
  helped	
  to	
  reinforce	
  lawyers’	
  competencies	
  and	
  skills	
  throughout	
  their	
  professional	
  careers.	
  
The	
  Committee	
  recognizes	
  the	
  many	
  proactive	
  steps	
  that	
  Vermont’s	
  stakeholders	
  have	
  taken	
  to	
  
improve	
  lawyers’	
  competencies	
  and	
  skills.	
  The	
  effort	
  must	
  continue	
  in	
  the	
  future,	
  so	
  as	
  to	
  
ensure	
  that	
  Vermont	
  attorneys	
  are	
  competent	
  upon	
  admission	
  and	
  throughout	
  their	
  legal	
  
careers.	
  The	
  Committee	
  urges	
  the	
  Commission	
  to	
  recommend	
  that	
  the	
  Vermont	
  Supreme	
  
Court,	
  the	
  Vermont	
  Bar	
  Association,	
  Vermont	
  Law	
  School,	
  other	
  institutions	
  of	
  higher	
  learning,	
  
and	
  stakeholders	
  in	
  Vermont’s	
  legal	
  profession	
  continue	
  (a)	
  to	
  work	
  together	
  to	
  identify	
  the	
  
competencies	
  and	
  skills	
  required	
  of	
  new	
  lawyers;	
  (b)	
  to	
  collaborate	
  to	
  design	
  and	
  implement	
  
educational	
  programs	
  that	
  will	
  equip	
  new	
  lawyers	
  with	
  those	
  competencies	
  and	
  skills;	
  and	
  (c)	
  to	
  
offer	
  continuing	
  legal	
  educational	
  programs	
  designed	
  to	
  maintain	
  those	
  competencies	
  and	
  skills	
  
over	
  the	
  course	
  of	
  a	
  career.	
  Finally,	
  the	
  Committee	
  recommends	
  that	
  practicing	
  lawyers	
  
consider	
  involving	
  themselves	
  in	
  the	
  training	
  and	
  education	
  of	
  new	
  lawyers.	
  Mentoring	
  a	
  new	
  
lawyer,	
  even	
  informally,	
  is	
  an	
  invaluable	
  form	
  of	
  legal	
  education.	
  	
  
	
  	
  
B.

An	
  Expanded	
  Role	
  for	
  an	
  Existing	
  Resource:	
  Vermont	
  Certified	
  Paralegals	
  

As	
  discussed	
  in	
  Section	
  III(C)(1),	
  Vermonters	
  are	
  not	
  hiring	
  attorneys.	
  In	
  the	
  vast	
  majority	
  of	
  the	
  
civil	
  docket,	
  at	
  least	
  one	
  party	
  is	
  unrepresented.	
  The	
  Committee	
  examined	
  various	
  approaches	
  
to	
  this	
  problem.	
  The	
  Committee	
  endorses	
  a	
  focus	
  on	
  one	
  particularly	
  promising	
  approach:	
  
expanding	
  the	
  role	
  of	
  the	
  paralegal	
  who	
  works	
  under	
  the	
  supervision	
  of	
  a	
  licensed	
  attorney.	
  
The	
  future	
  will	
  include	
  non-‐lawyers	
  providing	
  legal	
  services	
  that	
  only	
  lawyers	
  are	
  authorized	
  to	
  
provide	
  now.	
  The	
  pressing	
  issues	
  are	
  who	
  will	
  those	
  providers	
  be,	
  and	
  how	
  will	
  they	
  be	
  trained,	
  
supervised,	
  and	
  regulated.	
  If	
  Vermont	
  does	
  not	
  take	
  a	
  proactive	
  position	
  on	
  the	
  creation	
  of	
  new	
  
roles	
  within	
  the	
  profession,	
  the	
  market	
  may	
  provide	
  less	
  desirable	
  solutions	
  that	
  will	
  not	
  
adequately	
  address	
  training,	
  supervision,	
  and	
  regulation.	
  It	
  is	
  critical	
  to	
  act	
  now,	
  rather	
  than	
  to	
  
let	
  market	
  forces	
  invade	
  the	
  profession	
  and	
  unleash	
  untrained	
  and	
  unregulated	
  providers	
  on	
  
those	
  most	
  in	
  need	
  of	
  legal	
  services.	
  
1. The	
  Basics	
  of	
  a	
  Vermont	
  Certified	
  Paralegal	
  Program	
  
As	
  a	
  first	
  step,	
  the	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court	
  authorize	
  the	
  
training,	
  certification,	
  and	
  scope	
  of	
  practice	
  for	
  Vermont	
  Certified	
  Paralegals.	
  In	
  the	
  
Committee’s	
  view,	
  the	
  key	
  elements	
  of	
  a	
  program	
  that	
  allows	
  limited	
  practice	
  by	
  trained	
  and	
  
certified	
  paralegals	
  are:	
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a. Identifying	
  specific	
  categories	
  of	
  legal	
  services	
  that	
  certified	
  paralegals	
  should	
  be	
  
authorized	
  to	
  provide	
  directly	
  to	
  clients;	
  
b. Stakeholders	
  collaborating	
  to	
  design	
  and	
  implement	
  an	
  educational	
  program	
  that	
  
will	
  equip	
  certified	
  paralegals	
  with	
  the	
  skills	
  and	
  competencies	
  to	
  provide	
  those	
  legal	
  
services;	
  
c. Outlining	
  requirements	
  for	
  certified	
  paralegals	
  to	
  work	
  in	
  association	
  with,	
  and	
  
generally	
  under	
  the	
  supervision	
  of,	
  a	
  licensed	
  Vermont	
  attorney;	
  and	
  
d. Developing	
  a	
  process	
  for	
  licensing,	
  continuing	
  legal	
  education,	
  and	
  discipline	
  of	
  
certified	
  paralegals.	
  
	
  
2. The	
  Committee’s	
  Process	
  
The	
  Committee	
  examined	
  various	
  approaches,	
  including	
  some	
  modeled	
  on	
  the	
  State	
  of	
  
Washington’s	
  Limited	
  Legal	
  License	
  Technician	
  Program,41	
  Canada’s	
  approach	
  to	
  licensing	
  
paralegals,	
  42	
  and	
  responses	
  that	
  the	
  medical	
  community	
  has	
  developed	
  as	
  part	
  of	
  its	
  attempt	
  
to	
  increase	
  access	
  to	
  health	
  care.43	
  The	
  Committee’s	
  overarching	
  goal	
  was	
  to	
  devise	
  a	
  solution	
  
that	
  would	
  deliver	
  legal	
  services	
  in	
  areas	
  of	
  critical	
  need	
  at	
  a	
  reduced	
  cost,	
  in	
  a	
  competent	
  
fashion,	
  and	
  in	
  a	
  manner	
  that	
  would	
  enhance	
  and	
  compliment	
  the	
  supervising	
  attorney’s	
  
practice.	
  
The	
  Committee	
  paid	
  particular	
  attention	
  to	
  the	
  practice	
  areas	
  identified	
  in	
  Judge	
  Davenport’s	
  
report,	
  areas	
  in	
  which	
  legal	
  needs	
  are	
  going	
  unmet	
  and,	
  therefore,	
  self-‐represented	
  litigants	
  are	
  
most	
  common:	
  family	
  law,	
  landlord-‐tenant	
  law,	
  and	
  collections	
  law.	
  The	
  Committee	
  met	
  with	
  
and	
  heard	
  from	
  practitioners	
  in	
  those	
  areas	
  and	
  court	
  employees.	
  The	
  Committee	
  asked:	
  is	
  
there	
  a	
  role	
  for	
  non-‐attorneys	
  to	
  provide	
  legal	
  services	
  in	
  these	
  areas?	
  Informed	
  by	
  testimony	
  
received	
  and	
  material	
  reviewed,	
  the	
  Committee	
  concluded	
  that	
  there	
  is	
  no	
  doubt	
  that	
  the	
  
question	
  must	
  be	
  answered	
  in	
  the	
  affirmative.	
  
Next,	
  the	
  Committee	
  asked:	
  who	
  will	
  provide	
  those	
  services?	
  The	
  Committee’s	
  response:	
  it	
  
makes	
  more	
  sense	
  to	
  take	
  an	
  evolutionary	
  approach	
  built	
  on	
  an	
  existing	
  resource	
  rather	
  than	
  to	
  
create	
  a	
  whole	
  new	
  profession	
  as	
  did	
  Washington.	
  Vermont’s	
  legal	
  landscape	
  includes	
  a	
  
valuable	
  resource	
  that	
  has	
  not	
  been	
  fully	
  tapped:	
  paralegals.	
  
Vermont	
  has	
  an	
  experienced,	
  talented,	
  and	
  substantial	
  group	
  of	
  paralegals.44	
  With	
  additional	
  
training	
  and	
  supervision,	
  the	
  Committee	
  is	
  confident	
  that	
  Vermont’s	
  paralegals	
  could	
  perform	
  
41

	
  See	
  Overview,	
  Section	
  IV(B)(1),	
  infra.	
  	
  
	
  http://lsuc.on.ca/licensingprocessparalegal.	
  	
  
43
	
  See,	
  e.g.,	
  A.	
  Dunker,	
  E.	
  Krofah,	
  F.	
  Isasi,	
  The	
  Role	
  of	
  Physician	
  Assistants	
  in	
  Health	
  Care	
  Delivery	
  (Washington,	
  D.C.:	
  
National	
  Governors	
  Association	
  Center	
  for	
  Best	
  Practices,	
  September	
  22,	
  2014),	
  at	
  
http://www.nga.org/files/live/sites/NGA/files/pdf/2014/1409TheRoleOfPhysicianAssistants.pdf.	
  	
  
44
	
  Vermont’s	
  paralegals	
  are	
  quite	
  active,	
  even	
  nationally.	
  In	
  2016,	
  the	
  Vermont	
  Paralegal	
  Organization	
  will	
  host	
  the	
  
annual	
  meeting	
  of	
  the	
  National	
  Federation	
  of	
  Paralegal	
  Associations.	
  http://vtparalegal.org/what-‐is-‐vpo.html.	
  	
  
42
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tasks	
  heretofore	
  reserved	
  for	
  attorneys,	
  but	
  for	
  which	
  litigants	
  are	
  not	
  hiring	
  attorneys,	
  that	
  
would	
  substantially	
  improve	
  access	
  to	
  legal	
  services.	
  
	
  
3. Vermont	
  is	
  at	
  a	
  Critical	
  Juncture	
  
It	
  is	
  time	
  for	
  lawyers	
  to	
  recognize	
  the	
  change	
  that	
  has	
  arrived.	
  No	
  less	
  than	
  the	
  American	
  Bar	
  
Association	
  is	
  on	
  record	
  as	
  urging	
  state	
  supreme	
  courts	
  “to	
  undertake	
  to	
  develop	
  and	
  evaluate	
  
concrete	
  proposals	
  to	
  authorize	
  persons	
  other	
  than	
  lawyers	
  with	
  J.D.’s	
  to	
  provide	
  limited	
  legal	
  
services	
  without	
  the	
  oversight	
  of	
  a	
  lawyer.”45	
  Washington	
  State’s	
  limited	
  legal	
  license	
  
technician	
  program	
  has	
  become	
  fully	
  operational.46	
  The	
  state	
  bars	
  of	
  California47	
  and	
  Oregon48	
  
are	
  considering	
  limited	
  licensure	
  programs.	
  Last	
  year,	
  the	
  Chief	
  Judge	
  of	
  the	
  New	
  York	
  Court	
  of	
  
Appeals	
  announced	
  a	
  “navigator	
  program”	
  in	
  which	
  non-‐lawyers	
  were	
  authorized	
  to	
  provide	
  
legal	
  assistance	
  to	
  consumers	
  of	
  legal	
  services.49	
  Central	
  to	
  each	
  of	
  these	
  programs	
  is	
  the	
  goal	
  
of	
  improving	
  access	
  to	
  legal	
  services.50	
  
Judge	
  Davenport’s	
  numbers	
  show	
  that	
  in	
  a	
  majority	
  of	
  the	
  cases	
  in	
  the	
  civil	
  docket	
  Vermonters	
  
choose	
  not	
  to	
  avail	
  themselves	
  of	
  lawyers.	
  The	
  Committee	
  cannot	
  say	
  for	
  certain	
  that	
  
authorizing	
  paralegals	
  to	
  assist	
  these	
  litigants	
  would	
  change	
  consumer	
  thinking.	
  Indeed,	
  the	
  
Committee	
  heard	
  from	
  people	
  who	
  believe	
  that	
  a	
  litigant	
  who	
  is	
  unable	
  to	
  afford	
  a	
  lawyer	
  may	
  
not	
  be	
  able	
  to	
  afford	
  a	
  paralegal,	
  even	
  at	
  the	
  (assumed)	
  lower	
  rate	
  that	
  a	
  paralegal	
  would	
  
charge.	
  However,	
  the	
  Committee	
  also	
  heard	
  from	
  many	
  who	
  believe	
  that	
  expanding	
  the	
  role	
  of	
  
paralegals	
  will	
  substantially	
  improve	
  access	
  to	
  legal	
  services.	
  The	
  Committee’s	
  strong	
  belief	
  is	
  
that	
  it	
  is	
  important	
  to	
  make	
  the	
  effort.	
  That	
  is	
  the	
  only	
  way	
  we	
  will	
  learn	
  whether	
  it	
  succeeds	
  or	
  
how	
  to	
  improve	
  our	
  efforts.	
  
The	
  future	
  of	
  the	
  legal	
  profession	
  will	
  include	
  more	
  of	
  what	
  it	
  has	
  begun	
  to	
  include:	
  non-‐
lawyers	
  providing	
  legal	
  services.	
  The	
  Committee	
  is	
  of	
  the	
  firm	
  opinion	
  that	
  the	
  future	
  of	
  legal	
  
education	
  lies	
  in	
  designing	
  and	
  developing	
  programs	
  to	
  educate	
  and	
  train	
  those	
  non-‐lawyers	
  to	
  
provide	
  competent	
  services.	
  
	
  
4. Attorney	
  Supervision	
  of	
  Vermont	
  Certified	
  Paralegals	
  
45

	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VIII(C)(3),	
  p.	
  33.	
  
	
  http://wsba.org/Legal-‐Community/Committees-‐Boards-‐and-‐Other-‐Groups/Limited-‐License-‐Legal-‐Technician-‐
Board.	
  	
  
47
	
  http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000013003.pdf.	
  	
  
48
	
  http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.pdf.	
  	
  
49
	
  https://www.nycourts.gov/ctapps/soj2014.pdf.	
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  See	
  
http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_
help_close_the.	
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While	
  strongly	
  favoring	
  an	
  expanded	
  role	
  for	
  certified	
  paralegals,	
  the	
  Committee	
  is	
  not	
  
prepared	
  to	
  recommend	
  adoption	
  of	
  a	
  limited	
  license	
  legal	
  technician	
  program.	
  Washington	
  
and	
  other	
  states	
  will	
  benefit	
  from	
  what	
  appears	
  to	
  be	
  a	
  valuable	
  experiment	
  in	
  the	
  
nontraditional	
  delivery	
  of	
  legal	
  services.	
  The	
  Committee,	
  however,	
  sees	
  drawbacks	
  to	
  
mimicking	
  the	
  program	
  in	
  Vermont.	
  	
  
First,	
  it	
  takes	
  too	
  long	
  to	
  implement.	
  Washington’s	
  rule	
  was	
  originally	
  proposed,	
  after	
  years	
  of	
  
study,	
  in	
  200651and	
  the	
  program’s	
  first	
  technicians	
  only	
  gained	
  licensure	
  this	
  spring.52	
  	
  
Second,	
  Washington’s	
  program	
  does	
  not	
  allow	
  its	
  participants	
  to	
  offer	
  key	
  services	
  that	
  would	
  
assist	
  Vermont’s	
  huge	
  number	
  of	
  self-‐represented	
  litigants:	
  court	
  appearances	
  and	
  negotiation	
  
with	
  opposing	
  parties	
  and	
  counsel.	
  By	
  its	
  very	
  nature,	
  a	
  program	
  that	
  requires	
  a	
  degree	
  of	
  
attorney	
  supervision	
  also	
  provides	
  an	
  opportunity	
  to	
  expand	
  the	
  scope	
  of	
  legal	
  services	
  that	
  
certified	
  paralegals	
  are	
  authorized	
  to	
  provide.	
  This	
  will	
  only	
  help	
  to	
  meet	
  the	
  needs	
  of	
  
Vermonters	
  who	
  are	
  representing	
  themselves	
  and	
  would	
  be	
  a	
  prudent	
  use	
  of	
  an	
  existing	
  
resource.	
  
Third,	
  and	
  finally,	
  the	
  Committee	
  is	
  not	
  prepared	
  to	
  support	
  or	
  recommend	
  authorizing	
  non-‐
lawyers	
  to	
  provide	
  legal	
  services	
  without	
  any	
  attorney	
  supervision.	
  Committee	
  members	
  have	
  
various	
  views	
  on	
  whether,	
  ultimately,	
  Vermont	
  should	
  follow	
  this	
  path.	
  The	
  Committee	
  
recognizes,	
  however,	
  that,	
  such	
  a	
  program	
  would	
  be,	
  at	
  a	
  minimum,	
  more	
  expensive,	
  time-‐
consuming,	
  and	
  potentially	
  controversial	
  –	
  all	
  factors	
  that	
  make	
  such	
  a	
  program	
  less	
  likely	
  to	
  
provide	
  a	
  timely	
  response	
  to	
  the	
  critical	
  need	
  to	
  provide	
  Vermonters	
  with	
  wider	
  access	
  to	
  legal	
  
services.	
  For	
  these	
  reasons,	
  the	
  Committee	
  recommends	
  that	
  Vermont	
  Certified	
  Paralegals	
  
work	
  in	
  association	
  with	
  or	
  under	
  the	
  supervision	
  of	
  licensed	
  attorneys.	
  	
  
However,	
  the	
  Committee	
  envisions	
  Vermont	
  Certified	
  Paralegal	
  as	
  playing	
  a	
  more	
  expanded	
  
role	
  than	
  paralegals	
  currently	
  play.	
  An	
  attorney	
  will	
  provide	
  general	
  supervision	
  and	
  oversight,	
  
but	
  a	
  Vermont	
  Certified	
  Paralegal	
  will	
  operate	
  independently	
  within	
  the	
  relationship.	
  The	
  
Committee	
  does	
  not	
  envision	
  an	
  attorney	
  having	
  to	
  approve	
  each	
  and	
  every	
  action	
  of	
  a	
  
Vermont	
  Certified	
  Paralegal.	
  As	
  will	
  be	
  discussed	
  in	
  the	
  next	
  section,	
  the	
  Committee	
  foresees	
  
situations	
  in	
  which	
  the	
  Vermont	
  Certified	
  Paralegal	
  confers	
  with	
  clients,	
  meets	
  with	
  the	
  
opposing	
  party	
  or	
  attorney,	
  and	
  appears	
  at	
  hearings.	
  	
  
Indeed,	
  as	
  contemplated,	
  the	
  Vermont	
  Certified	
  Paralegal	
  program	
  is	
  similar	
  to	
  an	
  approach	
  
that	
  has	
  worked	
  in	
  the	
  medical	
  field.	
  As	
  the	
  National	
  Governors’	
  Association	
  noted	
  last	
  year,	
  
the	
  medical	
  community’s	
  decision	
  to	
  allow	
  physicians	
  to	
  delegate	
  tasks	
  and	
  decisions	
  to	
  
physician’s	
  assistants	
  has	
  enabled	
  the	
  rapid,	
  efficient,	
  and	
  less	
  expensive	
  delivery	
  of	
  health	
  care	
  

51

	
  See	
  Original	
  Proposed	
  Legal	
  Technician	
  Rule,	
  NONLAWYER	
  PRACTICE	
  BOARD	
  REGULATIONS	
  (Jan.	
  2008),	
  available	
  
at	
  
http://www.wsba.org/~/media/Files/News_Events/News/LegalTechnicianRule.ashx.	
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  http://wsba.org/Legal-‐Community/Committees-‐Boards-‐and-‐Other-‐Groups/Limited-‐License-‐Legal-‐Technician-‐
Board.	
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services	
  to	
  people	
  who	
  otherwise	
  did	
  not,	
  or	
  could	
  not,	
  access	
  it.53	
  Similarly,	
  this	
  year,	
  the	
  
Vermont	
  Senate	
  passed	
  S-‐20,54	
  a	
  bill	
  that	
  would	
  expand	
  the	
  services	
  that	
  hygienists	
  are	
  
authorized	
  to	
  provide,	
  thereby	
  increasing	
  “access	
  to	
  affordable,	
  quality	
  dental	
  care	
  for	
  all	
  
Vermonters.”55	
  	
  
The	
  Committee	
  considers	
  the	
  physician’s	
  assistant	
  model	
  as	
  an	
  appropriate	
  analogy	
  for	
  the	
  
Vermont	
  Certified	
  Paralegal	
  program.	
  Similar	
  to	
  their	
  counterparts	
  in	
  the	
  medical	
  field,	
  properly	
  
trained	
  Vermont	
  Certified	
  Paralegals	
  will	
  provide	
  rapid,	
  efficient	
  and	
  less	
  expensive	
  delivery	
  of	
  
legal	
  services	
  to	
  Vermonters	
  who,	
  otherwise,	
  could	
  not	
  access	
  those	
  services.	
  
	
  
5. Specific	
  Areas	
  of	
  Need	
  
The	
  Committee	
  proposes	
  to	
  identify	
  specific	
  legal	
  services	
  within	
  family	
  law,	
  landlord-‐tenant	
  
law,	
  and	
  collections	
  law	
  that	
  Vermont	
  Certified	
  Paralegals	
  should	
  be	
  authorized	
  to	
  provide	
  to	
  
clients.	
  The	
  Committee	
  heard	
  from	
  court	
  employees	
  and	
  practicing	
  attorneys	
  that	
  there	
  are	
  
specific	
  tasks	
  within	
  those	
  areas	
  of	
  law	
  that	
  a	
  well-‐trained	
  paralegal	
  could	
  perform	
  competently	
  
for	
  clients.	
  Within	
  those	
  areas,	
  the	
  events	
  most	
  frequently	
  mentioned	
  as	
  ripe	
  for	
  non-‐lawyer	
  
assistance	
  were	
  the	
  preparation	
  and	
  filing	
  of	
  forms	
  in	
  family	
  court	
  cases	
  56	
  and	
  handling	
  “rent-‐
escrow”	
  hearings	
  in	
  landlord-‐tenant	
  cases.57	
  
The	
  Committee	
  agrees	
  that	
  family	
  law	
  and	
  landlord-‐tenant	
  law	
  include	
  specific	
  tasks	
  and	
  events	
  
that	
  a	
  trained	
  paralegal	
  should	
  be	
  authorized	
  to	
  perform.	
  Tasks	
  might	
  include	
  assisting	
  with	
  
forms,	
  such	
  as	
  income	
  affidavits;	
  58	
  events	
  might	
  include	
  appearing	
  at	
  rent-‐escrow	
  hearings.	
  	
  
Authorizing	
  Vermont	
  Certified	
  Paralegals	
  to	
  appear	
  at	
  certain	
  hearings	
  is	
  a	
  key	
  part	
  of	
  the	
  
Committee’s	
  recommendation.	
  Self-‐represented	
  litigants	
  need	
  help	
  in	
  court.	
  Judges	
  want	
  them	
  
to	
  have	
  help.	
  Allowing	
  a	
  certified	
  paralegal	
  to	
  assist	
  a	
  litigant	
  in	
  filling	
  out	
  a	
  form	
  or	
  drafting	
  a	
  
simple	
  motion	
  is	
  valuable.	
  However,	
  unless	
  the	
  paralegal	
  is	
  authorized	
  to	
  appear	
  at	
  certain	
  
types	
  of	
  hearings,	
  the	
  program	
  will	
  be	
  of	
  little	
  consequence.	
  	
  

53

	
  See,	
  e.g.,	
  A.	
  Dunker,	
  E.	
  Krofah,	
  F.	
  Isasi,	
  The	
  Role	
  of	
  Physician	
  Assistants	
  in	
  Health	
  Care	
  Delivery	
  (Washington,	
  D.C.:	
  
National	
  Governors	
  Association	
  Center	
  for	
  Best	
  Practices,	
  September	
  22,	
  2014).	
  
54
	
  http://legislature.vermont.gov/assets/Documents/2016/Docs/BILLS/S-‐0020/S-‐
0020%20As%20Passed%20by%20the%20Senate%20Official.pdf.	
  	
  
55
	
  http://www.vdha.org.	
  	
  
56
	
  https://www.vermontjudiciary.org/MasterPages/Court-‐Forms-‐Family-‐All.aspx.	
  	
  
57
	
  The	
  Committee	
  heard	
  that	
  forms	
  and	
  rent-‐escrow	
  hearing	
  are	
  relatively	
  straightforward	
  matters	
  that	
  do	
  not	
  
require	
  full-‐blown	
  representation	
  but	
  are	
  complicated	
  enough	
  to	
  require	
  some	
  assistance.	
  Indeed,	
  when	
  
considering	
  the	
  self-‐represented	
  litigant	
  with	
  no	
  legal	
  training,	
  consider	
  that	
  the	
  link	
  on	
  the	
  judiciary’s	
  website	
  to	
  
“family	
  court	
  forms”	
  directs	
  visitors	
  to	
  a	
  page	
  that	
  has	
  links	
  to	
  160	
  forms	
  with	
  names	
  and	
  labels	
  that	
  may	
  or	
  may	
  
not	
  make	
  sense	
  or	
  be	
  intuitive.	
  Not	
  one	
  of	
  the	
  forms	
  is	
  labeled	
  “start	
  here	
  for	
  a	
  divorce.”	
  Surely	
  it	
  does	
  not	
  require	
  
a	
  lawyer	
  to	
  answer	
  the	
  question	
  “where	
  do	
  I	
  start?”	
  
58
	
  https://www.vermontjudiciary.org/eforms/Form%20813%20A.pdf.	
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In	
  deciding	
  the	
  types	
  of	
  hearings	
  at	
  which	
  to	
  authorize	
  certified	
  paralegals	
  to	
  appear,	
  “[t]he	
  goal	
  
is	
  to	
  figure	
  out	
  which	
  services	
  require	
  a	
  formal	
  legal	
  education	
  (i.e.	
  ,	
  a	
  J.D.),	
  which	
  services	
  could	
  
be	
  performed	
  competently	
  with	
  training	
  short	
  of	
  a	
  law	
  degree,	
  and	
  which	
  ones	
  do	
  not	
  need	
  any	
  
specialized	
  training	
  at	
  all.”	
  59	
  This	
  is	
  not	
  reinventing	
  the	
  wheel.	
  The	
  Committee	
  recommends	
  
examining	
  limited	
  licensure	
  programs	
  already	
  in	
  place	
  in	
  other	
  states.	
  Significant	
  work	
  and	
  
research	
  has	
  been	
  done	
  on	
  the	
  types	
  of	
  cases	
  that	
  can	
  be	
  handled	
  by	
  someone	
  with	
  less	
  than	
  a	
  
formal	
  legal	
  education.	
  Insight	
  might	
  be	
  drawn	
  from	
  a	
  comparison	
  to	
  instances	
  in	
  which	
  
Vermont	
  already	
  authorizes	
  non-‐lawyers	
  to	
  perform	
  certain	
  tasks,	
  including	
  Officer	
  of	
  Child	
  
Support	
  staff	
  and	
  the	
  victims’	
  advocates	
  in	
  state’s	
  attorneys’	
  offices.	
  
Similarly,	
  the	
  Committee	
  believes	
  that	
  there	
  are	
  matters	
  in	
  which	
  a	
  certified	
  paralegal	
  should	
  
be	
  able	
  to	
  negotiate	
  on	
  behalf	
  of	
  a	
  client.	
  Consider	
  as	
  an	
  example	
  a	
  routine	
  eviction	
  in	
  which	
  a	
  
tenant	
  offers	
  to	
  vacate	
  an	
  apartment	
  within	
  5	
  days	
  if	
  the	
  landlord	
  agrees	
  to	
  return	
  75%	
  of	
  the	
  
security	
  deposit.	
  If	
  the	
  landlord	
  were	
  to	
  counteroffer	
  a	
  full	
  return	
  of	
  the	
  deposit	
  if	
  the	
  tenant	
  
vacates	
  within	
  3	
  days,	
  it	
  is	
  difficult	
  to	
  imagine	
  that	
  a	
  trained	
  paralegal	
  cannot	
  competently	
  
convey	
  the	
  counteroffer	
  or	
  that	
  the	
  tenant	
  would	
  be	
  at	
  risk	
  by	
  discussing	
  the	
  counteroffer	
  with	
  
a	
  certified	
  paralegal.	
  Indeed,	
  the	
  statistics	
  suggest	
  that,	
  now,	
  the	
  counteroffer	
  is	
  being	
  delivered	
  
from	
  a	
  landlord’s	
  attorney	
  directly	
  to	
  a	
  self-‐represented	
  tenant.	
  
Not	
  all	
  legal	
  services	
  require	
  delivery	
  by	
  a	
  person	
  with	
  a	
  law	
  degree.	
  Given	
  the	
  staggering	
  
number	
  of	
  cases	
  involving	
  self-‐represented	
  litigants,	
  there	
  are	
  routine	
  matters	
  in	
  which	
  
common	
  legal	
  services	
  could	
  be	
  delivered	
  competently	
  with	
  proper	
  training.	
  The	
  Committee	
  
recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Vermont	
  Bar	
  Association,	
  Vermont	
  Law	
  
School,	
  and	
  other	
  stakeholders	
  in	
  Vermont’s	
  legal	
  profession	
  identify	
  specific	
  legal	
  services	
  that	
  
could	
  be	
  delivered	
  by	
  Vermont	
  Certified	
  Paralegals.	
  
	
  
6. Education	
  and	
  Training	
  
Vermont	
  Certified	
  Paralegals	
  must	
  receive	
  the	
  education	
  and	
  training	
  necessary	
  to	
  provide	
  
specific	
  legal	
  services	
  in	
  a	
  competent	
  and	
  professional	
  manner.	
  The	
  education	
  and	
  training	
  
need	
  not	
  be	
  equivalent	
  to	
  that	
  of	
  a	
  law	
  student,	
  nor	
  does	
  it	
  matter	
  if	
  a	
  trained	
  law	
  school	
  
graduate	
  could	
  perform	
  the	
  service	
  “better”	
  than	
  a	
  trained	
  paralegal	
  plus.60	
  
The	
  Committee	
  believes	
  that	
  Vermont	
  Law	
  School	
  should	
  play	
  the	
  lead	
  role	
  in	
  designing	
  and	
  
delivering	
  the	
  legal	
  training	
  for	
  Vermont	
  Certified	
  Paralegals.	
  The	
  Committee	
  heard	
  testimony	
  

59

	
  Perlman,	
  supra,	
  at	
  57	
  (“The	
  focus	
  should	
  be	
  on	
  whether	
  a	
  particular	
  service	
  can	
  be	
  performed	
  by	
  someone	
  who	
  
does	
  not	
  have	
  a	
  law	
  license,	
  not	
  who	
  can	
  perform	
  the	
  service	
  best.”).	
  
60
	
  See	
  Perlman,	
  supra,	
  at	
  57-‐58	
  (“The	
  focus	
  should	
  be	
  on	
  whether	
  a	
  particular	
  service	
  can	
  be	
  performed	
  by	
  
someone	
  who	
  does	
  not	
  have	
  a	
  law	
  license,	
  not	
  who	
  can	
  perform	
  the	
  service	
  best.	
  After	
  all,	
  even	
  when	
  services	
  
must	
  be	
  performed	
  by	
  lawyers,	
  we	
  have	
  never	
  concluded	
  that	
  only	
  the	
  most	
  skilled	
  lawyers	
  must	
  handle	
  a	
  matter.	
  
The	
  touchstone	
  should	
  be	
  competence.”).	
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that	
  Champlain	
  College	
  is	
  willing	
  to	
  consider	
  offering	
  a	
  certified	
  paralegal	
  program.	
  The	
  
Committee	
  encourages	
  academic	
  institutions	
  to	
  consider	
  offering	
  such	
  a	
  program.	
  
The	
  Committee	
  does	
  not	
  feel	
  it	
  is	
  in	
  position	
  to	
  design	
  the	
  Vermont	
  Certified	
  Paralegal	
  Program.	
  
However,	
  the	
  Committee	
  believes	
  that	
  the	
  program	
  should	
  include	
  many	
  of	
  the	
  same	
  facets	
  
that	
  exist	
  in	
  Vermont’s	
  current	
  system	
  of	
  attorney	
  regulation.61	
  The	
  Committee	
  recommends	
  
the	
  following	
  minimum	
  requirements	
  for	
  Vermont’s	
  Certified	
  Paralegal	
  program:	
  
a. Minimum	
  Entry	
  Requirements	
  
1. An	
  applicant	
  must	
  be	
  at	
  least	
  18	
  years	
  of	
  age;	
  and	
  
2. An	
  applicant	
  must	
  be	
  a	
  citizen	
  of	
  the	
  United	
  States	
  or	
  an	
  alien	
  lawfully	
  
present	
  in	
  the	
  United	
  States.	
  
b. Minimum	
  Education/Work	
  Requirements	
  
Prior	
  to	
  enrollment	
  in	
  the	
  Vermont	
  Certified	
  Paralegal	
  program,	
  an	
  applicant	
  must	
  have:	
  	
  
1. Earned	
  a	
  bachelor’s	
  degree	
  from	
  a	
  college	
  or	
  university	
  within	
  the	
  United	
  
States	
  that	
  is	
  authorized	
  to	
  grant	
  a	
  bachelor’s	
  degree	
  by	
  the	
  law	
  of	
  the	
  state	
  
in	
  which	
  it	
  is	
  located	
  and	
  three	
  (3)	
  years	
  of	
  substantive	
  work	
  as	
  a	
  paralegal,	
  
as	
  attested	
  by	
  a	
  licensed	
  supervising	
  attorney;	
  or,	
  
2. Earned	
  an	
  associate’s	
  degree	
  in	
  paralegal	
  or	
  legal	
  studies	
  from	
  either	
  an	
  ABA	
  
approved	
  paralegal	
  education	
  program	
  or	
  from	
  a	
  college	
  or	
  university	
  within	
  
the	
  United	
  States	
  that	
  is	
  authorized	
  to	
  grant	
  an	
  associate’s	
  degree	
  by	
  the	
  law	
  
of	
  the	
  state	
  in	
  which	
  it	
  is	
  located,	
  and	
  four	
  (4)	
  years	
  of	
  substantive	
  paralegal	
  
work,	
  as	
  attested	
  by	
  a	
  licensed	
  supervising	
  attorney;	
  or,	
  
3. Substantive	
  paralegal	
  work,	
  as	
  attested	
  by	
  a	
  licensed	
  supervising	
  attorney,	
  
for	
  5	
  of	
  the	
  7	
  years	
  immediately	
  preceding	
  application	
  to	
  the	
  program.	
  
c. Course	
  Requirements	
  
Courses	
  should	
  be	
  designed	
  by	
  the	
  academic	
  institutions	
  participating	
  in	
  the	
  program,	
  with	
  
input	
  from	
  the	
  Board	
  of	
  Bar	
  Examiners,	
  the	
  Vermont	
  Bar	
  Association,	
  the	
  Professional	
  
Responsibility	
  Program,	
  and	
  members	
  of	
  the	
  Vermont	
  bar.	
  At	
  a	
  minimum,	
  participants	
  should	
  
be	
  exposed	
  to	
  courses	
  in	
  general	
  legal	
  principles,	
  the	
  Vermont	
  Rules	
  of	
  Professional	
  Conduct,	
  
and	
  Vermont’s	
  rules	
  of	
  procedure	
  and	
  evidence.	
  Participants	
  should	
  be	
  allowed	
  to	
  seek	
  
certification	
  in	
  one	
  or	
  more	
  areas:	
  family	
  law,	
  landlord-‐tenant	
  law,	
  or	
  collections	
  law.	
  A	
  
participant	
  should	
  not	
  be	
  required	
  to	
  take	
  courses	
  not	
  related	
  to	
  the	
  anticipated	
  certification.	
  
d. Length	
  of	
  the	
  Program	
  
61

	
  The	
  Law	
  Society	
  of	
  Upper	
  Canada	
  has	
  a	
  comprehensive	
  system	
  to	
  regulate	
  the	
  licensing	
  of	
  paralegals.	
  
http://lsuc.on.ca/licensingprocessparalegal.	
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The	
  Committee	
  defers	
  to	
  the	
  expertise	
  of	
  the	
  participating	
  academic	
  institutions	
  in	
  determining	
  
the	
  length	
  of	
  the	
  Vermont	
  Certified	
  Paralegal	
  program.	
  Again,	
  the	
  length	
  of	
  the	
  program	
  must	
  
take	
  into	
  account	
  the	
  goal	
  of	
  reducing	
  the	
  costs	
  of	
  legal	
  education,	
  thereby	
  allowing	
  successful	
  
participants	
  to	
  provide	
  legal	
  services	
  at	
  lower	
  costs.	
  
e. Successful	
  Completion	
  
The	
  Committee	
  defers	
  to	
  the	
  expertise	
  of	
  the	
  participating	
  academic	
  institutions	
  in	
  determining	
  
the	
  requirements	
  for	
  successful	
  completion	
  of	
  the	
  Vermont	
  Certified	
  Paralegal	
  Program.	
  
f. Authority	
  to	
  Provide	
  Legal	
  Services	
  
The	
  Committee	
  recommends	
  that	
  the	
  Supreme	
  Court	
  propose	
  and	
  adopt	
  rules	
  governing	
  the	
  
application	
  process	
  for	
  licensure	
  as	
  a	
  Vermont	
  Certified	
  Paralegal.62	
  
1. The	
  Committee	
  does	
  not	
  recommend	
  an	
  admissions	
  exam.	
  
2. The	
  Committee	
  does	
  not	
  recommend	
  a	
  Character	
  &	
  Fitness	
  requirement.	
  The	
  
Committee	
  views	
  a	
  Character	
  and	
  Fitness	
  requirement	
  as	
  placing	
  a	
  burden	
  on	
  
applicants	
  and	
  leaves	
  it	
  to	
  supervising	
  attorneys	
  and	
  law	
  firms	
  to	
  make	
  
appropriate	
  decisions	
  in	
  associating	
  with	
  Vermont	
  Certified	
  Paralegals.	
  
g. Licensing	
  Fees	
  and	
  Renewal	
  
The	
  Committee	
  recommends	
  that	
  Vermont	
  Certified	
  Paralegals	
  be	
  required	
  to	
  renew	
  their	
  
licenses	
  every	
  two	
  years.	
  The	
  Supreme	
  Court,	
  acting	
  through	
  the	
  Office	
  of	
  the	
  Court	
  
Administrator,	
  should	
  propose	
  rules	
  on	
  license	
  fees	
  and	
  the	
  length	
  of	
  the	
  licensing	
  period.63	
  
h. Continuing	
  Legal	
  Education	
  
The	
  Committee	
  recommends	
  that	
  Vermont	
  Certified	
  Paralegals	
  be	
  required	
  to	
  earn	
  12	
  hours	
  of	
  
Continuing	
  Legal	
  Education	
  Credit,	
  including	
  2	
  in	
  ethics,	
  every	
  licensing	
  period.64	
  The	
  Board	
  of	
  
Continuing	
  Legal	
  Education	
  is	
  suited	
  to	
  propose	
  rules	
  governing	
  the	
  mandatory	
  continuing	
  legal	
  
education	
  requirements	
  of	
  Vermont	
  Certified	
  Paralegals.65	
  
i. Discipline	
  

62

	
  See	
  Rules	
  of	
  Admission	
  to	
  the	
  Bar	
  of	
  the	
  Vermont	
  Supreme	
  Court	
  
	
  See	
  Administrative	
  Order	
  41,	
  Licensing	
  of	
  Attorneys.	
  
64
	
  See	
  http://www.paralegals.org/default.asp?page=20.	
  
65
	
  See	
  Rules	
  for	
  Mandatory	
  Continuing	
  Legal	
  Education.	
  
63
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The	
  Committee	
  recommends	
  that	
  Vermont	
  Certified	
  Paralegals	
  be	
  required	
  to	
  comply	
  with	
  
rules	
  of	
  professional	
  conduct.66	
  The	
  Professional	
  Responsibility	
  Program	
  is	
  suited	
  to	
  propose	
  
and	
  oversee	
  a	
  discipline	
  program.67	
  
j. Summary	
  
The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Vermont	
  Bar	
  Association,	
  
Vermont	
  Law	
  School,	
  other	
  institutions	
  of	
  higher	
  learning,	
  and	
  stakeholders	
  in	
  Vermont’s	
  legal	
  
profession:	
  
1. work	
  together	
  to	
  identify	
  the	
  competencies	
  and	
  skills	
  expected	
  of	
  Vermont	
  Certified	
  
Paralegals;	
  and,	
  
2. collaborate	
  to	
  design	
  and	
  implement	
  educational	
  programs	
  that	
  will	
  equip	
  Vermont	
  
Certified	
  Paralegals	
  with	
  those	
  competencies	
  and	
  skills;	
  and,	
  
3. partner	
  to	
  design	
  and	
  implement	
  a	
  system	
  of	
  licensing	
  and	
  continuing	
  education	
  
that	
  will	
  allow	
  Vermont	
  Certified	
  Paralegals	
  to	
  maintain	
  those	
  competencies	
  and	
  
skills.	
  
	
  
C.

Alternative	
  Paths	
  to	
  Licensure	
  

The	
  future	
  of	
  legal	
  education	
  and	
  the	
  legal	
  profession	
  will	
  include	
  alternative	
  paths	
  to	
  
admission	
  to	
  the	
  bar.	
  Vermont	
  is	
  poised	
  to	
  lead	
  in	
  this	
  area.	
  
The	
  ABA	
  Task	
  Force	
  recommended	
  that	
  state	
  supreme	
  courts	
  and	
  bar	
  associations	
  develop	
  
proposals	
  to	
  reduce	
  the	
  amount	
  of	
  study,	
  both	
  graduate	
  and	
  undergraduate,	
  required	
  to	
  gain	
  
admission	
  to	
  the	
  bar.68	
  This	
  is	
  another	
  area	
  in	
  which	
  Vermont	
  has	
  already	
  acted.	
  
The	
  Vermont	
  Supreme	
  Court	
  allows	
  people	
  to	
  sit	
  for	
  the	
  bar	
  exam	
  without	
  having	
  attended	
  law	
  
school.69	
  The	
  so-‐called	
  “Law	
  Office	
  Study”	
  program	
  (hereinafter	
  “LOS”)	
  affords	
  people	
  the	
  
opportunity	
  to	
  study	
  law	
  with	
  a	
  practicing	
  attorney	
  and	
  prepare	
  for	
  the	
  bar	
  exam	
  without	
  
incurring	
  educational	
  debt.	
  The	
  LOS	
  is	
  run	
  by	
  the	
  Board	
  of	
  Bar	
  Examiners.	
  
In	
  addition,	
  the	
  Court	
  recently	
  conveyed	
  to	
  the	
  BBE	
  its	
  support	
  for	
  both	
  the	
  Uniform	
  Bar	
  Exam	
  
and	
  the	
  3L	
  bar	
  exam	
  option.	
  The	
  former	
  relieves	
  some	
  of	
  the	
  pressure	
  on	
  law	
  graduates	
  by	
  
opening	
  additional	
  job	
  markets	
  to	
  them	
  and,	
  conversely,	
  opening	
  Vermont’s	
  job	
  market	
  to	
  
66

	
  For	
  example,	
  the	
  Law	
  Society	
  of	
  Upper	
  Canada	
  has	
  rules	
  that	
  govern	
  the	
  professional	
  conduct	
  of	
  paralegals.	
  See,	
  
http://lsuc.on.ca/paralegal-‐conduct-‐rules.	
  	
  
67
	
  See	
  Administrative	
  Order	
  9,	
  Rules	
  Governing	
  the	
  Establishment	
  and	
  Operation	
  of	
  the	
  Professional	
  Responsibility	
  
Program;	
  Vermont	
  Rules	
  of	
  Professional	
  Conduct.	
  
68
	
  ABA	
  Task	
  Force	
  on	
  Future	
  Legal	
  Education,	
  Report	
  &	
  Recommendation,	
  Section	
  VIII(C)(1)-‐(2),	
  p.	
  33-‐34.	
  
69
	
  See	
  Rules	
  of	
  Admission	
  to	
  the	
  Bar	
  of	
  the	
  Vermont	
  Supreme	
  Court,	
  §6(g),	
  
https://www.vermontjudiciary.org/LC/d-‐BBELibrary/BBERules.pdf.	
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graduates	
  of	
  law	
  schools	
  in	
  other	
  UBE	
  jurisdictions.70	
  The	
  latter	
  gives	
  law	
  students	
  an	
  
opportunity	
  to	
  be	
  admitted	
  to	
  practice	
  –	
  and	
  employed	
  –	
  upon	
  graduation.	
  
Vermont	
  Law	
  School	
  has	
  adopted	
  a	
  two-‐year	
  J.D.	
  program	
  in	
  order	
  to	
  reduce	
  the	
  cost	
  of	
  a	
  legal	
  
education.71	
  Not	
  borrowing	
  to	
  pay	
  for	
  a	
  third	
  year	
  of	
  education	
  makes	
  a	
  significant	
  difference	
  in	
  
a	
  graduate’s	
  ultimate	
  debt	
  burden,	
  especially	
  when	
  coupled	
  with	
  the	
  opportunity	
  to	
  join	
  the	
  
work	
  force	
  a	
  year	
  early.	
  
The	
  Committee	
  heard	
  testimony	
  on	
  New	
  Hampshire’s	
  Daniel	
  Webster	
  Scholar	
  Honors	
  
Program.72	
  The	
  program	
  is	
  a	
  joint	
  effort	
  of	
  the	
  New	
  Hampshire	
  Supreme	
  Court	
  and	
  the	
  
University	
  of	
  New	
  Hampshire	
  Law	
  School.	
  It	
  is	
  a	
  program	
  designed	
  to	
  produce	
  “practice	
  ready”	
  
graduates	
  through	
  “practice	
  courses”	
  and	
  evaluations	
  that	
  measure	
  the	
  skills	
  that	
  New	
  
Hampshire	
  considers	
  fundamental	
  to	
  legal	
  practice	
  in	
  its	
  state.73	
  The	
  Committee	
  believes	
  that	
  
the	
  program	
  is	
  one	
  that	
  deserves	
  consideration	
  in	
  Vermont.	
  
The	
  Committee	
  recommends	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Board	
  of	
  Bar	
  Examiners,	
  
and	
  Vermont	
  Law	
  School	
  continue	
  to	
  explore	
  the	
  creation	
  of	
  alternative	
  paths	
  to	
  admission	
  for	
  
law	
  school	
  graduates.	
  
	
  

CONCLUSION	
  
Vermont	
  is	
  at	
  a	
  critical	
  juncture.	
  An	
  urgent	
  need	
  for	
  competent	
  legal	
  services	
  is	
  going	
  unfilled.	
  
The	
  Committee	
  recommends	
  that	
  the	
  Commission	
  respond	
  to	
  that	
  need	
  by:	
  
A.
B.

C.
D.

Acknowledging	
  and	
  reaffirming	
  Vermont	
  Law	
  School’s	
  unique	
  and	
  vital	
  
connection	
  to	
  Vermont’s	
  legal	
  profession;	
  and	
  
Recommending	
  that	
  the	
  Vermont	
  Supreme	
  Court,	
  the	
  Vermont	
  Bar	
  Association,	
  
Vermont	
  Law	
  School,	
  other	
  institutions	
  of	
  higher	
  learning,	
  and	
  stakeholders	
  in	
  
Vermont’s	
  legal	
  profession	
  work	
  together	
  to	
  identify	
  the	
  competencies	
  and	
  skills	
  
expected	
  of	
  new	
  lawyers	
  and	
  continue	
  to	
  offer	
  and	
  to	
  develop	
  programs	
  
designed	
  to	
  equip	
  new	
  lawyers	
  with	
  those	
  competencies	
  and	
  skills;	
  and	
  
Recommending	
  that	
  the	
  Vermont	
  Supreme	
  Court	
  authorize	
  the	
  Vermont	
  
Certified	
  Paralegal	
  program	
  outlined	
  in	
  this	
  report;	
  and	
  
Recommending	
  that	
  the	
  Vermont	
  Supreme	
  Court	
  consider	
  alternative	
  paths	
  to	
  
lawyer	
  licensure	
  and	
  admission	
  to	
  the	
  bar.	
  

	
  
70

	
  Many	
  Vermonters	
  attend	
  law	
  school	
  in	
  other	
  states	
  and	
  hope	
  to	
  return	
  home	
  to	
  practice.	
  
	
  Mihaly	
  memo	
  to	
  Committee,	
  October	
  20,	
  2014.	
  
72
	
  New	
  Hampshire	
  Supreme	
  Court	
  Rule	
  42,	
  Section	
  XII,	
  http://www.courts.state.nh.us/rules/scr/scr-‐42.htm.	
  	
  	
  
73
	
  http://www.courts.state.nh.us/nhbar/index.htm.	
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REPORT	
  OF	
  THE	
  COURT	
  PROCESS	
  COMMITTEE	
  
RECOMMENDATIONS	
  
The	
  Court	
  Process	
  Committee	
  examined	
  several	
  issues	
  over	
  the	
  course	
  of	
  the	
  year	
  concerning	
  
the	
  function	
  and	
  future	
  of	
  the	
  court.	
  From	
  this	
  work,	
  we	
  have	
  developed	
  several	
  
recommendations	
  for	
  further	
  study	
  or	
  action.	
  The	
  Committee	
  recommends	
  that	
  the	
  bar	
  work	
  
with	
  the	
  judiciary	
  and	
  its	
  Civil	
  Oversight	
  Committee	
  and	
  other	
  interested	
  parties	
  to	
  effectuate	
  
the	
  following	
  recommendations.	
  
	
  
1.

Rotation	
  

It	
  is	
  the	
  consensus	
  of	
  the	
  Committee	
  that	
  the	
  rotation	
  system	
  needs	
  to	
  be	
  revisited,	
  particularly	
  
for	
  the	
  civil	
  unit	
  and	
  the	
  family	
  unit.	
  Not	
  all	
  court	
  cases	
  function	
  the	
  same	
  way,	
  and	
  a	
  
substantial	
  number	
  of	
  civil	
  and	
  family	
  cases	
  have	
  a	
  longer	
  life-‐span	
  than	
  the	
  one-‐year	
  rotation	
  
cycle.	
  The	
  understanding	
  of	
  the	
  Committee	
  is	
  that	
  the	
  one-‐year	
  rotation	
  cycle	
  is	
  too	
  short	
  to	
  
deal	
  with	
  these	
  longer	
  cases—especially	
  in	
  the	
  civil	
  unit.	
  
As	
  an	
  example,	
  the	
  Committee	
  notes	
  that	
  the	
  rotation	
  system	
  has	
  the	
  effect	
  of	
  removing	
  a	
  
judge	
  who	
  has	
  gained	
  knowledge	
  of	
  a	
  particular	
  case	
  over	
  the	
  course	
  of	
  a	
  year	
  and	
  replacing	
  
her	
  with	
  a	
  new	
  judge	
  who	
  must,	
  on	
  top	
  of	
  the	
  other	
  workload	
  demands,	
  take	
  the	
  time	
  to	
  bring	
  
themselves	
  up	
  to	
  speed	
  on	
  a	
  case	
  that	
  has	
  substantially	
  developed	
  and	
  progressed.	
  The	
  result	
  is	
  
redundancy,	
  delays,	
  and	
  expense	
  that	
  do	
  not	
  benefit	
  the	
  parties	
  or	
  the	
  system.	
  
The	
  Committee	
  recognizes	
  that	
  this	
  is	
  not	
  necessarily	
  true	
  for	
  other	
  units.	
  Criminal	
  cases	
  are	
  
often	
  resolved	
  within	
  a	
  year	
  of	
  filing	
  and	
  are	
  not	
  necessarily	
  harmed	
  by	
  the	
  rotation	
  schedule.	
  
The	
  Committee	
  further	
  recognizes	
  that	
  the	
  rotation	
  system	
  has	
  three	
  major	
  benefits.	
  First,	
  it	
  
gives	
  communities	
  a	
  rotating	
  judicial	
  perspective	
  through	
  a	
  regular	
  change	
  in	
  judicial	
  officers.	
  
Second,	
  it	
  gives	
  judges	
  a	
  break	
  from	
  difficult	
  or	
  stressful	
  dockets	
  and	
  regular	
  opportunities	
  to	
  
refresh	
  their	
  perspective.	
  Third,	
  it	
  gives	
  the	
  judiciary	
  flexibility	
  to	
  move	
  judges	
  from	
  court	
  to	
  
court	
  based	
  on	
  need	
  and	
  court	
  management	
  concerns.	
  	
  
These	
  benefits,	
  however,	
  would	
  not	
  be	
  entirely	
  lost	
  if	
  the	
  judiciary	
  extended	
  the	
  rotation	
  period	
  
to	
  two	
  to	
  three	
  years	
  or	
  granted	
  itself	
  greater	
  flexibility	
  to	
  allow	
  judges,	
  particularly	
  in	
  civil	
  
units,	
  to	
  remain	
  for	
  longer	
  terms.	
  It	
  is	
  the	
  understanding	
  of	
  the	
  Committee	
  that	
  the	
  Chief	
  
Superior	
  Court	
  Judge	
  faces	
  several	
  pressures	
  in	
  scheduling	
  the	
  annual	
  rotation	
  schedule	
  that	
  
require	
  ongoing	
  flexibility	
  in	
  his	
  ability	
  to	
  schedule	
  and	
  move	
  judicial	
  assignments.	
  
Nevertheless,	
  it	
  is	
  also	
  the	
  Committee’s	
  understanding	
  that	
  the	
  office	
  of	
  the	
  Chief	
  Superior	
  
Judge	
  has	
  expanded	
  the	
  rotation	
  process	
  by	
  regularly	
  scheduling	
  judges	
  to	
  serve	
  two	
  and	
  three-‐
year	
  rotation	
  terms	
  in	
  nearly	
  50%	
  of	
  the	
  judicial	
  assignments	
  of	
  the	
  past	
  10	
  years.	
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The	
  Committee	
  would	
  recommend	
  the	
  continuation	
  of	
  this	
  process	
  and	
  would	
  urge	
  the	
  
judiciary	
  to	
  give	
  litigants	
  and	
  parties	
  greater	
  understanding,	
  where	
  and	
  when	
  possible,	
  of	
  how	
  
long	
  a	
  judge	
  will	
  likely	
  serve	
  in	
  a	
  particular	
  court	
  and	
  unit.	
  The	
  Committee	
  further	
  recommends	
  
that	
  the	
  judiciary	
  consider	
  formally	
  extending	
  the	
  rotation	
  term	
  as	
  a	
  default	
  for	
  particular	
  units,	
  
such	
  as	
  civil	
  and	
  family,	
  where	
  the	
  longer	
  terms	
  would	
  be	
  most	
  beneficial.	
  	
  
	
  
2.

Complex	
  Litigation	
  

Currently,	
  the	
  Vermont	
  Rules	
  of	
  Civil	
  Procedure	
  under	
  Rule	
  16.1	
  have	
  a	
  process	
  for	
  designating	
  
a	
  case	
  as	
  a	
  complex	
  action.	
  The	
  result	
  of	
  such	
  a	
  designation	
  is	
  the	
  permanent	
  assignment	
  of	
  a	
  
judge	
  to	
  the	
  case	
  who	
  oversees	
  the	
  litigation	
  from	
  beginning	
  to	
  end.	
  	
  
The	
  Committee	
  finds	
  that	
  this	
  rule	
  is	
  underused	
  by	
  parties	
  and	
  the	
  judiciary.	
  The	
  Committee	
  
believes	
  that	
  this	
  is	
  due,	
  in	
  large	
  part,	
  to	
  the	
  lack	
  of	
  incentives	
  for	
  either	
  side	
  to	
  claim	
  such	
  a	
  
designation	
  and	
  because	
  of	
  the	
  cumbersome	
  process	
  for	
  the	
  rule.	
  	
  
In	
  practice,	
  if	
  a	
  judge	
  is	
  assigned	
  a	
  complex	
  action,	
  it	
  becomes	
  part	
  of	
  her	
  assignment	
  above	
  and	
  
beyond	
  the	
  normal	
  obligations	
  of	
  whichever	
  unit	
  and	
  court	
  they	
  are	
  assigned.	
  Without	
  
electronic	
  filing,	
  it	
  also	
  means	
  that	
  any	
  filing	
  in	
  a	
  complex	
  litigation	
  must	
  often	
  be	
  physically	
  
transferred	
  to	
  the	
  judge	
  who	
  is	
  likely	
  sitting	
  in	
  a	
  different	
  county	
  and	
  unit.	
  Given	
  the	
  judge’s	
  
obligations,	
  any	
  hearings	
  must	
  be	
  scheduled	
  around	
  her	
  current	
  court	
  assignments	
  and	
  the	
  
schedule	
  of	
  the	
  court	
  of	
  venue.	
  	
  
The	
  rule	
  as	
  currently	
  phrased	
  also	
  relies	
  upon	
  the	
  parties	
  and	
  the	
  presiding	
  judge	
  to	
  make	
  a	
  
motion	
  for	
  designation	
  and	
  assignment.	
  As	
  the	
  judiciary	
  has	
  noted,	
  “both	
  have	
  significant	
  
incentives	
  to	
  resist	
  a	
  single-‐judge	
  assignment	
  even	
  where	
  it	
  would	
  improve	
  case	
  
management.”74	
  Thus,	
  even	
  if	
  there	
  is	
  a	
  situation	
  where	
  the	
  case	
  designation	
  would	
  render	
  a	
  
case	
  management	
  benefit	
  there	
  is	
  no	
  way	
  for	
  the	
  judiciary	
  or	
  the	
  Chief	
  Superior	
  Court	
  Judge	
  to	
  
make	
  such	
  an	
  objective	
  evaluation	
  or	
  put	
  in	
  place	
  protocols	
  that	
  would	
  promote	
  and	
  effectuate	
  
such	
  case	
  management.	
  
In	
  short,	
  the	
  judiciary	
  lacks	
  the	
  resources	
  to	
  effectively	
  implement	
  Rule	
  16.1,	
  and	
  in	
  fact,	
  the	
  
current	
  situation	
  provides	
  disincentives	
  to	
  designating	
  a	
  complex	
  action.	
  The	
  lack	
  of	
  widespread	
  
application	
  of	
  this	
  rule,	
  speaks	
  to	
  this	
  division	
  between	
  purpose	
  and	
  practice.	
  
The	
  Committee	
  recommends	
  a	
  revision	
  of	
  Rule	
  16.1	
  alongside	
  the	
  analysis	
  of	
  Rotation	
  that	
  
would	
  give	
  both	
  judges	
  and	
  parties	
  incentives	
  to	
  designate	
  cases	
  as	
  complex	
  litigation.	
  The	
  
Committee	
  notes	
  that	
  the	
  judiciary	
  has	
  previously	
  studied	
  this	
  question	
  and	
  came	
  to	
  the	
  same	
  
conclusions.75	
  While	
  this	
  memorandum	
  suggests	
  a	
  change	
  to	
  the	
  Rule,	
  the	
  Committee	
  urges	
  the	
  
74

	
  R.	
  Hubbard,	
  Memorandum	
  to	
  Judge	
  Davenport	
  on	
  Pre-‐Trial	
  Case	
  Management	
  at	
  13	
  (Feb.	
  23,	
  2010).	
  
	
  See	
  id.	
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relevant	
  parties	
  (including	
  the	
  Civil	
  Rule	
  Committee,	
  the	
  Civil	
  Oversight	
  Committee,	
  the	
  Chief	
  
Superior	
  Court	
  Judge,	
  and	
  the	
  Court	
  Administrator)	
  to	
  look	
  to	
  the	
  larger	
  logistical	
  issues	
  that	
  
will	
  support	
  any	
  rule	
  change	
  that	
  broadens	
  the	
  scope	
  of	
  Rule	
  16.1.76	
  
	
  
3.

Specialization	
  v.	
  Generalization	
  

The	
  Committee	
  has	
  discussed	
  the	
  issue	
  of	
  whether	
  judges	
  should	
  be	
  specialized	
  or	
  generalists.	
  
The	
  former	
  would	
  allow	
  judges	
  to	
  stake	
  out	
  areas	
  of	
  the	
  law	
  where	
  they	
  would	
  develop	
  
experience	
  and	
  skills	
  to	
  render	
  more	
  sophisticated	
  decisions.	
  The	
  latter	
  is	
  the	
  prevailing	
  model	
  
for	
  the	
  Vermont	
  judiciary	
  and	
  allows	
  the	
  trial	
  bench	
  the	
  greatest	
  amount	
  of	
  flexibility	
  in	
  
assignments	
  where	
  all	
  judges	
  are	
  superior	
  court	
  judges	
  and	
  can	
  sit	
  in	
  any	
  court.	
  	
  
The	
  Committee	
  has	
  concluded	
  that	
  the	
  adherence	
  to	
  generalization	
  is	
  at	
  odds	
  with	
  the	
  
direction	
  of	
  the	
  law	
  and	
  nature	
  of	
  legal	
  practice.	
  For	
  practitioners,	
  the	
  last	
  20	
  years	
  have	
  
represented	
  a	
  movement	
  away	
  from	
  general	
  legal	
  practice	
  toward	
  specialization.	
  Most	
  lawyers	
  
have	
  an	
  area	
  of	
  specialization	
  and	
  emphasis	
  where	
  they	
  develop	
  particular	
  knowledge	
  and	
  
experience.	
  Areas	
  of	
  law	
  including	
  commercial	
  transactions,	
  employment,	
  regulatory	
  areas,	
  and	
  
criminal	
  procedure	
  have	
  grown	
  more	
  sophisticated.	
  For	
  example,	
  advancements	
  to	
  land	
  use	
  
law	
  prompted	
  the	
  state	
  to	
  develop	
  an	
  environmental	
  unit	
  with	
  a	
  dedicated	
  staff	
  of	
  judges	
  who	
  
specialize	
  in	
  the	
  myriad	
  regulatory	
  and	
  policy	
  issues	
  associated	
  with	
  zoning	
  and	
  development.	
  
While	
  more	
  rooted	
  in	
  history,	
  we	
  have	
  seen	
  similar	
  advances	
  in	
  the	
  probate	
  unit	
  where	
  judges	
  
and	
  staff	
  have	
  cultivated	
  their	
  specialization	
  to	
  deal	
  with	
  existing	
  and	
  emerging	
  estate	
  and	
  trust	
  
issues.	
  
Similar	
  advances	
  in	
  other	
  areas	
  suggest	
  that	
  building	
  a	
  bench	
  with	
  a	
  greater	
  base	
  of	
  knowledge	
  
in	
  particular	
  fields	
  and	
  seizing	
  on	
  the	
  opportunity	
  to	
  develop	
  experience	
  and	
  sophistication	
  
within	
  a	
  particular	
  areas	
  of	
  the	
  law	
  would	
  generate	
  a	
  better	
  and	
  more	
  efficient	
  judicial	
  process.	
  
It	
  is	
  the	
  consensus	
  of	
  the	
  Committee	
  that	
  this	
  specialization	
  must	
  be	
  reflected	
  in	
  the	
  judiciary,	
  
even	
  if	
  only	
  in	
  broad	
  strokes.	
  
The	
  most	
  obvious	
  opportunities	
  lie	
  within	
  the	
  division	
  of	
  units.	
  Criminal	
  practice	
  is	
  different	
  
from	
  civil,	
  which	
  is	
  different	
  than	
  family.	
  As	
  stated	
  before,	
  the	
  Environmental	
  and	
  Probate	
  Units	
  
already	
  practice	
  in	
  this	
  more	
  specialized	
  realm	
  and	
  have	
  developed	
  a	
  dedicated	
  staff	
  of	
  judicial	
  
officers.	
  	
  
At	
  the	
  same	
  time,	
  the	
  Committee	
  recognizes	
  that	
  specialization	
  comes	
  with	
  a	
  price.	
  Currently,	
  
the	
  judiciary	
  is	
  structured	
  so	
  that	
  it	
  has	
  a	
  wide	
  range	
  of	
  flexibility	
  and	
  broad	
  discretion	
  in	
  its	
  
judicial	
  assignments	
  and	
  schedule.	
  For	
  example,	
  if	
  a	
  sudden	
  vacancy	
  arises,	
  the	
  Chief	
  Superior	
  
Court	
  Judge	
  can	
  assign	
  any	
  available	
  judge	
  and	
  does	
  not	
  have	
  to	
  juggle	
  from	
  a	
  limited	
  slate	
  of	
  
76

	
  This	
  issue	
  is	
  also	
  tied	
  to	
  the	
  judiciary’s	
  lack	
  of	
  a	
  modern	
  case	
  management	
  and	
  scheduling	
  system.	
  Without	
  a	
  
statewide	
  scheduling	
  system,	
  managing	
  complex	
  cases	
  with	
  judges	
  rotating	
  out	
  of	
  a	
  county	
  is	
  difficult.	
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“specialists.”	
  If	
  a	
  courtroom	
  becomes	
  available	
  because	
  a	
  prior-‐scheduled	
  case	
  settles,	
  the	
  
presiding	
  judge	
  can	
  schedule	
  another	
  case	
  without	
  limitation	
  on	
  the	
  subject	
  matter	
  of	
  the	
  court	
  
or	
  judge.	
  This	
  flexibility	
  is	
  important	
  in	
  a	
  rural	
  state	
  like	
  Vermont	
  that	
  has	
  limited	
  resources	
  and	
  
multiple	
  courthouses	
  to	
  staff	
  in	
  every	
  county.	
  If	
  there	
  is	
  a	
  move	
  away	
  from	
  generalist	
  judges,	
  it	
  
will	
  have	
  to	
  be	
  accompanied	
  by	
  more	
  resources	
  and	
  be	
  tempered	
  by	
  the	
  reality	
  of	
  the	
  current	
  
court	
  structure	
  and	
  the	
  needs	
  that	
  the	
  present	
  system	
  fulfills.	
  We	
  must	
  recognize	
  that	
  the	
  
current	
  system	
  of	
  generalist	
  judges	
  was	
  created	
  and	
  is	
  maintained	
  to	
  suit	
  the	
  practical	
  
challenges	
  of	
  delivering	
  judiciary	
  services	
  in	
  a	
  rural	
  state.	
  	
  
The	
  Committee	
  further	
  recognizes	
  the	
  exceptional	
  skill	
  and	
  ability	
  of	
  the	
  current	
  members	
  of	
  
the	
  judiciary.	
  In	
  most	
  cases,	
  its	
  members	
  fluidly	
  move	
  from	
  their	
  traditional	
  areas	
  of	
  practice	
  
into	
  the	
  larger	
  judicial	
  system.	
  Public	
  defenders	
  have	
  come	
  to	
  serve	
  as	
  excellent	
  family	
  judges.	
  
Civil	
  litigators	
  have	
  become	
  preeminent	
  criminal	
  court	
  judges.	
  Family	
  law	
  practitioners	
  have	
  
excelled	
  in	
  the	
  criminal	
  courts.	
  The	
  idea	
  of	
  specialization	
  is	
  by	
  no	
  means	
  a	
  criticism	
  of	
  the	
  work	
  
done	
  by	
  the	
  judiciary	
  on	
  a	
  daily	
  basis.	
  It	
  is	
  also	
  not	
  intended	
  to	
  take	
  away	
  the	
  benefits	
  of	
  cross-‐
pollination—where	
  those	
  with	
  one	
  background	
  use	
  their	
  experience	
  to	
  advance	
  another	
  area	
  of	
  
the	
  law.	
  Rather	
  it	
  is	
  a	
  reflection	
  on	
  the	
  growing	
  complexity	
  and	
  sophistication	
  of	
  several	
  areas	
  
of	
  the	
  law	
  where	
  specialization,	
  even	
  in	
  broad	
  terms,	
  has	
  the	
  potential	
  to	
  reward	
  the	
  public	
  
with	
  more	
  sophisticated,	
  consistent,	
  and	
  quicker	
  decisions.	
  	
  
While	
  the	
  Committee	
  is	
  not	
  prepared	
  to	
  recommend	
  specialization	
  over	
  generalization	
  as	
  the	
  
rule,	
  the	
  Committee	
  does	
  believe	
  that	
  this	
  is	
  the	
  direction	
  that	
  the	
  practice	
  of	
  law,	
  like	
  many	
  
professions,	
  is	
  headed	
  and	
  that	
  judiciary	
  will	
  need	
  to	
  move	
  in	
  this	
  direction—whether	
  through	
  
the	
  creation	
  of	
  specialized	
  court,	
  cultivating	
  specialist	
  judges,	
  or	
  the	
  employment	
  of	
  
experienced	
  court	
  staff	
  trained	
  in	
  a	
  particular	
  area.	
  The	
  Committee	
  recommends	
  that	
  the	
  
judiciary,	
  the	
  bar,	
  and	
  eventually	
  the	
  legislature	
  engage	
  in	
  a	
  conversation	
  about	
  specialization	
  
and	
  take	
  a	
  careful	
  look	
  at	
  the	
  manner	
  in	
  which	
  the	
  trial	
  courts	
  in	
  this	
  state	
  are	
  organized	
  and	
  
look	
  to	
  areas	
  where	
  greater	
  specialization	
  in	
  courts	
  and	
  in	
  judicial	
  assignments	
  could	
  improve	
  
the	
  administration	
  of	
  justice.	
  At	
  the	
  same	
  time,	
  the	
  Committee	
  recognizes	
  that	
  any	
  shift	
  in	
  the	
  
generalist	
  quality	
  of	
  trial	
  court	
  judges	
  would	
  have	
  larger	
  repercussions	
  on	
  how	
  the	
  judiciary	
  is	
  
managed	
  and	
  functions	
  and	
  how	
  judges	
  develop	
  and	
  apply	
  their	
  skills.	
  These	
  changes	
  are	
  not	
  
insignificant	
  and	
  should	
  be	
  included	
  in	
  the	
  discussion.	
  	
  
	
  
4.

Business	
  Court	
  

In	
  line	
  with	
  the	
  previous	
  sections,	
  it	
  is	
  the	
  conclusion	
  of	
  the	
  Committee	
  that	
  the	
  time	
  is	
  ripe	
  in	
  
Vermont	
  to	
  consider	
  a	
  Business/complex	
  litigation	
  Court.	
  	
  
The	
  Business	
  Court	
  model	
  has	
  been	
  adopted	
  by	
  21	
  different	
  states	
  and	
  generally	
  provides	
  a	
  
separate	
  forum	
  and	
  process	
  for	
  either	
  complex	
  litigation	
  or	
  business-‐to-‐business	
  litigation.	
  The	
  
advantage	
  of	
  a	
  business	
  court	
  is	
  that	
  the	
  judiciary	
  can	
  dedicate	
  judges	
  who	
  through	
  experience	
  
and	
  training	
  are	
  able	
  to	
  quickly	
  and	
  efficiently	
  deal	
  with	
  complex	
  litigation	
  or	
  commercial	
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litigation	
  where	
  both	
  parties	
  are	
  represented	
  by	
  attorneys	
  and	
  are	
  often	
  dealing	
  with	
  higher	
  
level	
  disputes.	
  It	
  can	
  build	
  a	
  body	
  of	
  case	
  law	
  and	
  decisions	
  that	
  are	
  consistent	
  and	
  largely	
  
predictable.	
  It	
  can	
  also	
  offer	
  process	
  and	
  oversight	
  tailored	
  to	
  the	
  nature	
  of	
  these	
  types	
  of	
  
cases.	
  	
  
To	
  be	
  clear,	
  the	
  Committee	
  recommends	
  a	
  business	
  court	
  only	
  to	
  the	
  extent	
  that	
  it	
  is	
  funded	
  
above	
  and	
  beyond	
  the	
  current	
  judiciary	
  budget.	
  From	
  its	
  review	
  and	
  understanding	
  of	
  the	
  
judiciary’s	
  current	
  budget	
  and	
  demands,	
  the	
  judiciary	
  does	
  not	
  currently	
  have	
  the	
  funds	
  for	
  this	
  
new	
  court	
  program	
  and	
  would	
  not	
  be	
  able	
  to	
  serve	
  this	
  type	
  of	
  case	
  at	
  this	
  level	
  under	
  its	
  
existing	
  funds.	
  Therefore,	
  any	
  adoption	
  of	
  the	
  business	
  court	
  model	
  represents	
  an	
  expansion	
  of	
  
the	
  court	
  system	
  and	
  should	
  be	
  accompanied	
  by	
  additional	
  funds,	
  which	
  could	
  be	
  raised	
  in	
  part	
  
by	
  higher	
  filing	
  fees	
  but	
  would	
  likely	
  require	
  an	
  expansion	
  to	
  the	
  judiciary’s	
  budget.	
  
The	
  benefit	
  of	
  a	
  business	
  court,	
  beyond	
  increasing	
  the	
  quality	
  and	
  sophistication	
  of	
  the	
  
decisions	
  and	
  timing	
  of	
  the	
  delivery	
  of	
  justice	
  is	
  that	
  it	
  would	
  be	
  an	
  economic	
  benefit	
  to	
  the	
  
state.	
  Efficient	
  and	
  consistent	
  dispute	
  resolution	
  forums	
  rank	
  high	
  on	
  the	
  needs	
  for	
  business	
  
and	
  can	
  be	
  a	
  critical	
  factor	
  in	
  whether	
  a	
  business	
  decides	
  to	
  re-‐locate	
  or	
  stay	
  in	
  a	
  certain	
  state.77	
  	
  
Furthermore,	
  this	
  is	
  a	
  necessary	
  innovation	
  for	
  Vermont.	
  For	
  the	
  past	
  several	
  years,	
  the	
  
criminal,	
  family	
  and	
  juvenile	
  dockets	
  have	
  drawn	
  down	
  greater	
  and	
  greater	
  shares	
  of	
  the	
  
judiciary’s	
  limited	
  resources.	
  With	
  the	
  spike	
  in	
  CHINS	
  and	
  TPR	
  cases	
  continuing	
  to	
  grow,	
  this	
  
trend	
  does	
  not	
  look	
  to	
  reverse	
  in	
  the	
  near	
  future.	
  As	
  a	
  result,	
  the	
  civil	
  docket,	
  particularly	
  in	
  
counties	
  where	
  one	
  or	
  one	
  and	
  a	
  half	
  judges	
  must	
  manage	
  multiple	
  units,	
  has	
  felt	
  a	
  squeeze	
  in	
  
resources	
  that	
  have	
  ranged	
  from	
  a	
  lack	
  of	
  consistent	
  judge	
  time	
  to	
  reduction	
  in	
  court	
  staff	
  and	
  
other	
  resources	
  necessary	
  to	
  render	
  decisions	
  in	
  a	
  timely	
  manner.	
  The	
  civil	
  docket’s	
  resources	
  
are	
  further	
  diluted	
  by	
  the	
  numerous	
  landlord-‐tenant	
  disputes,	
  foreclosures,	
  and	
  consumer	
  
credit	
  card	
  debt	
  collection	
  cases	
  that	
  will	
  often	
  consume	
  large	
  amounts	
  resources	
  and	
  work	
  
days.	
  Giving	
  additional	
  resources	
  to	
  this	
  area	
  of	
  the	
  docket	
  is	
  simply	
  recognizing	
  an	
  underserved	
  
portion	
  of	
  the	
  docket	
  and	
  giving	
  it	
  the	
  resources	
  to	
  flourish.	
  
The	
  Committee	
  recommends	
  that	
  the	
  bar	
  and	
  Judiciary	
  develop	
  a	
  plan	
  that	
  would	
  create	
  a	
  
stand-‐alone	
  complex	
  litigation/business	
  court	
  or	
  a	
  similar	
  specialized	
  docket	
  that	
  would	
  fulfill	
  
the	
  goals	
  of	
  developing	
  a	
  consistent	
  and	
  efficient	
  forum	
  for	
  businesses	
  and	
  similar	
  complex	
  
disputes.	
  
	
  
5.

Consumer/Debtor	
  Docket	
  

Along	
  with	
  the	
  business	
  court,	
  the	
  other	
  area	
  of	
  the	
  civil	
  docket	
  that	
  the	
  Committee	
  believes	
  
would	
  benefit	
  from	
  additional	
  support	
  and	
  resources	
  is	
  the	
  so-‐called	
  debt	
  collection	
  cases.	
  
77

	
  See	
  Testimony	
  of	
  Clifford	
  E.	
  Haines,	
  Chancellor,	
  Philadelphia	
  Bar	
  Association,	
  before	
  Pennsylvania	
  Senate	
  
Judiciary	
  Committee	
  Regarding	
  Creation	
  of	
  a	
  Specialized	
  Business	
  Court,	
  Wednesday,	
  March	
  26,	
  1997,	
  at	
  
http://www.philadelphiabar.org/page/Testimony032697Haines?appNum=4.	
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Currently,	
  the	
  vast	
  majority	
  of	
  these	
  cases	
  are	
  filed	
  in	
  small	
  claims	
  court,	
  and	
  there	
  are	
  
significant	
  problems	
  with	
  how	
  this	
  court	
  addresses	
  debt	
  collection	
  cases.	
  
In	
  a	
  debt	
  collection	
  case,	
  there	
  are	
  often	
  only	
  a	
  few	
  questions	
  on	
  which	
  judgment	
  hinges:	
  
•
•
•
•

Does	
  the	
  Plaintiff	
  own	
  the	
  debt?	
  
Does	
  Plaintiff	
  have	
  the	
  exclusive	
  right	
  to	
  collect	
  the	
  debt?	
  
Does	
  this	
  debt	
  belong	
  to	
  and	
  correspond	
  to	
  Defendant?	
  
Has	
  the	
  debt	
  been	
  properly	
  calculated?	
  

Once	
  those	
  questions	
  are	
  proven	
  in	
  the	
  affirmative,	
  the	
  only	
  issue	
  is	
  whether	
  Defendant	
  has	
  an	
  
unfair	
  debt	
  collection	
  claim	
  or	
  similar	
  affirmative	
  defense	
  to	
  assert.	
  As	
  in	
  foreclosures,	
  
Defendants	
  have	
  a	
  limited	
  number	
  of	
  defenses	
  against	
  a	
  legitimate	
  debt	
  claim.	
  In	
  fact,	
  after	
  the	
  
establishment	
  of	
  the	
  initial	
  claim,	
  the	
  real	
  question	
  becomes	
  the	
  Defendant’s	
  ability	
  to	
  pay.	
  
Here	
  is	
  where	
  both	
  superior	
  and	
  small	
  claims	
  courts	
  struggle	
  to	
  deal	
  with	
  these	
  cases.	
  In	
  many	
  
instances,	
  the	
  debtor/defendant	
  does	
  not	
  appear,	
  and	
  it	
  is	
  left	
  to	
  the	
  court	
  to	
  go	
  through	
  the	
  
questions	
  above	
  to	
  show	
  that	
  Plaintiff	
  has	
  a	
  legitimate	
  right	
  to	
  judgment.	
  Whether	
  a	
  court	
  does	
  
this	
  each	
  and	
  every	
  time	
  is	
  inconsistent.	
  Particularly	
  in	
  small	
  claims	
  court	
  where	
  the	
  judge	
  may	
  
be	
  an	
  assistant	
  judge,	
  a	
  lawyer	
  serving	
  as	
  an	
  acting	
  judge,	
  a	
  judicial	
  hearing	
  officer,	
  or	
  a	
  superior	
  
court	
  judge	
  the	
  range	
  of	
  scrutiny	
  varies	
  widely.	
  Even	
  if	
  the	
  judge	
  scrutinizes	
  Plaintiff’s	
  filing	
  to	
  
ensure	
  that	
  the	
  information	
  is	
  correct	
  and	
  corresponds,	
  the	
  court	
  is	
  left	
  without	
  the	
  ability	
  to	
  
raise	
  defendant’s	
  ability	
  to	
  pay.	
  Regularly,	
  even	
  if	
  the	
  defendant	
  is	
  present	
  the	
  court	
  may	
  simply	
  
issue	
  the	
  judgment	
  and	
  leave	
  payment	
  to	
  the	
  parties	
  to	
  work	
  out.	
  	
  
The	
  result	
  of	
  this	
  second	
  part	
  is	
  that	
  the	
  ability	
  to	
  pay	
  is	
  not	
  scrutinized	
  at	
  the	
  beginning	
  of	
  the	
  
process,	
  and	
  judgment	
  is	
  simply	
  issued	
  against	
  defendants	
  without	
  examination	
  or	
  
encouragement	
  to	
  pay.	
  This	
  is	
  a	
  problem	
  because	
  a	
  number	
  of	
  debtors	
  have	
  exempt	
  forms	
  of	
  
income	
  and	
  do	
  not	
  have	
  the	
  ability	
  pay.	
  Identifying	
  these	
  individuals	
  is	
  helpful	
  to	
  everyone	
  in	
  
the	
  process.	
  Collection	
  attorneys	
  do	
  not	
  want	
  to	
  pursue	
  exempt	
  debtors.	
  These	
  debtors	
  do	
  not	
  
want	
  the	
  scrutiny	
  or	
  pursuit	
  of	
  court	
  and	
  the	
  hardship	
  of	
  attending.	
  And	
  the	
  courts	
  do	
  not	
  want	
  
to	
  expend	
  resources	
  on	
  cases	
  where	
  there	
  is	
  nothing	
  to	
  decide.	
  	
  
Even	
  if	
  a	
  party	
  is	
  able	
  to	
  pay,	
  what	
  usually	
  occurs	
  is	
  the	
  debtor/defendant	
  waits,	
  ignores	
  the	
  
initial	
  complaint,	
  ignores	
  the	
  judgment,	
  and	
  ignores	
  the	
  subsequent	
  financial	
  disclosure	
  
motions.	
  When	
  the	
  debtor	
  does	
  arrive	
  in	
  court,	
  the	
  original	
  judgment	
  has	
  accumulated	
  interest	
  
at	
  the	
  statutory	
  12%	
  annual	
  rate,	
  and	
  the	
  debt	
  is	
  often	
  eclipsed	
  by	
  the	
  interest.	
  That	
  makes	
  it	
  
harder	
  for	
  a	
  debtor	
  to	
  tackle	
  the	
  debt	
  or	
  make	
  installment	
  payment	
  that	
  keeps	
  up	
  with	
  the	
  
interest.	
  Given	
  that	
  the	
  initial	
  judgment	
  can	
  come	
  any	
  time	
  up	
  to	
  six	
  years	
  after	
  the	
  debt	
  
started	
  and	
  that	
  the	
  post-‐judgment	
  process	
  can	
  take	
  equally	
  as	
  long,	
  this	
  process	
  can	
  string	
  out	
  
for	
  over	
  a	
  decade	
  that	
  is	
  punctuated	
  by	
  cyclical	
  court	
  hearings	
  and	
  regular	
  debt	
  collection	
  calls.	
  	
  
Beyond	
  this	
  process,	
  the	
  large	
  number	
  of	
  consumer	
  credit	
  card	
  debt	
  cases	
  in	
  small	
  claims	
  court	
  
has	
  overwhelmed	
  the	
  court	
  and	
  taken	
  it	
  away	
  from	
  its	
  primary	
  and	
  intended	
  process,	
  which	
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was	
  to	
  provide	
  a	
  pro	
  se	
  friendly	
  court	
  for	
  individuals	
  to	
  resolve	
  lower	
  monetary	
  value	
  disputes.	
  
Taking	
  debt	
  collection	
  out	
  of	
  small	
  claims	
  would	
  free	
  this	
  court	
  up	
  to	
  do	
  what	
  it	
  was	
  originally	
  
intended	
  to	
  do.	
  Moreover,	
  small	
  claims	
  court	
  is	
  not	
  a	
  court	
  of	
  equity.	
  Judges	
  do	
  not	
  have	
  
injunctive	
  power.	
  They	
  have	
  the	
  power	
  to	
  award	
  or	
  deny	
  monetary	
  damages	
  under	
  law.	
  	
  
What	
  the	
  Committee	
  believes	
  is	
  a	
  reasonable	
  solution	
  to	
  this	
  problem	
  is	
  to	
  consolidate	
  the	
  
consumer	
  credit	
  card	
  debt	
  cases	
  onto	
  a	
  single	
  docket	
  and	
  develop	
  process	
  and	
  substantive	
  laws	
  
that	
  will	
  treat	
  the	
  process	
  as	
  a	
  type	
  of	
  mini-‐bankruptcy	
  court.	
  Like	
  in	
  bankruptcy,	
  the	
  questions	
  
about	
  the	
  legitimacy	
  of	
  the	
  debt	
  should	
  be	
  treated	
  as	
  threshold	
  questions	
  that	
  once	
  resolved	
  
clear	
  the	
  way	
  for	
  the	
  primary	
  question	
  of	
  payment.	
  Courts	
  in	
  such	
  a	
  docket	
  should	
  have	
  the	
  
authority	
  to	
  order	
  and	
  adopt	
  payment	
  plans	
  that	
  if	
  followed	
  would	
  end	
  the	
  debt	
  collection	
  
process	
  by	
  a	
  date	
  certain.	
  The	
  idea	
  would	
  be	
  to	
  give	
  debtors	
  the	
  incentive	
  to	
  attend	
  the	
  
hearings	
  early	
  and	
  often,	
  disclose	
  their	
  ability	
  to	
  pay,	
  and	
  adopt	
  a	
  reasonable	
  payment	
  plan.	
  In	
  
such	
  a	
  situation,	
  the	
  court	
  could	
  provide	
  equitable	
  judgments	
  along	
  the	
  process	
  to	
  ensure	
  that	
  
the	
  initial	
  debt	
  was	
  fairly	
  discharged	
  but	
  that	
  the	
  interest	
  did	
  not	
  swallow	
  the	
  debtor.	
  	
  
It	
  is	
  the	
  recommendation	
  of	
  the	
  Committee	
  that	
  this	
  area	
  is	
  likely	
  the	
  ripest	
  for	
  advancing	
  and	
  
developing	
  real	
  and	
  substantial	
  change.	
  It	
  is	
  the	
  recommendation	
  of	
  the	
  Committee	
  that	
  a	
  
working	
  group	
  with	
  representatives	
  of	
  the	
  creditor	
  attorneys,	
  legal	
  aid,	
  the	
  bankruptcy	
  bar,	
  and	
  
the	
  judiciary’s	
  Civil	
  Oversight	
  Committee	
  begin	
  to	
  work	
  on	
  proposals	
  based	
  on	
  the	
  
recommendations	
  of	
  this	
  Committee	
  and	
  develop	
  a	
  proposal	
  of	
  court	
  rules	
  and	
  legal	
  statutes	
  
that	
  will	
  consolidate	
  consumer	
  debt	
  cases	
  and	
  provide	
  greater	
  incentives	
  and	
  rewards	
  to	
  both	
  
creditors	
  and	
  debtors	
  to	
  resolve	
  their	
  collection	
  cases	
  in	
  a	
  more	
  timely	
  manner.	
  
	
  

CONCLUSIONS	
  
With	
  the	
  exception	
  of	
  the	
  consumer/debtor	
  docket	
  recommendations,	
  much	
  of	
  this	
  
Committee’s	
  report	
  stakes	
  out	
  a	
  position	
  for	
  the	
  long-‐term	
  future	
  of	
  the	
  judiciary	
  with	
  a	
  goal	
  of	
  
beginning	
  dialogue	
  in	
  the	
  short	
  term.	
  One	
  of	
  the	
  unique	
  challenges	
  of	
  this	
  Committee	
  has	
  been	
  
working	
  through	
  the	
  current	
  court	
  processes	
  and	
  infrastructure	
  to	
  bridge	
  the	
  gap	
  between	
  
perceptions	
  of	
  the	
  judiciary	
  and	
  its	
  actual	
  internal	
  processes.	
  The	
  Committee	
  has	
  spent	
  a	
  lot	
  of	
  
its	
  time	
  considering	
  the	
  issues	
  facing	
  the	
  civil	
  and	
  family	
  units	
  because	
  these	
  areas	
  are	
  the	
  
courts	
  where	
  individuals	
  of	
  lower	
  or	
  modest	
  means	
  are	
  likely	
  to	
  come	
  for	
  relief	
  and	
  resolution	
  
of	
  critical	
  issues.	
  Whether	
  it	
  is	
  to	
  resolve	
  a	
  credit	
  card	
  debt,	
  settle	
  a	
  child	
  custody	
  dispute,	
  or	
  to	
  
enforce	
  an	
  agreement,	
  the	
  civil	
  and	
  family	
  units	
  are	
  on	
  the	
  front	
  lines	
  of	
  providing	
  essential	
  
services	
  to	
  everyday	
  Vermonters.	
  It	
  is	
  with	
  that	
  in	
  mind	
  that	
  the	
  Court	
  Process	
  Committee	
  
makes	
  its	
  recommendations	
  and	
  commends	
  further	
  discussion	
  and	
  work	
  between	
  the	
  bar	
  and	
  
the	
  bench.	
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REPORT	
  OF	
  THE	
  LEGAL	
  SERVICES	
  COMMITTEE	
  
OVERVIEW	
  	
  
At	
  the	
  initial	
  organizational	
  meeting,	
  the	
  Committee	
  decided	
  to	
  take	
  some	
  time	
  to	
  study	
  each	
  of	
  
the	
  questions	
  posed	
  by	
  the	
  charge,	
  namely:	
  
1.
2.
3.
4.

What	
  kind	
  of	
  legal	
  services	
  can	
  Vermonters	
  obtain	
  online?	
  
What	
  are	
  the	
  limits	
  to	
  such	
  online	
  legal	
  services?	
  
When	
  do	
  such	
  services	
  cross	
  into	
  unlicensed	
  practice	
  of	
  law	
  and	
  what	
  risks	
  attend?	
  
What	
  can	
  Vermont	
  attorneys	
  do	
  to	
  assist	
  in	
  particular	
  dockets	
  with	
  large	
  numbers	
  
of	
  self-‐represented	
  litigants?	
  
5. How	
  can	
  other	
  organizations	
  and/or	
  the	
  Legislature	
  assist	
  with	
  providing	
  programs	
  
for	
  self-‐represented	
  litigants?	
  	
  
6. What	
  role	
  should	
  unbundled	
  legal	
  services	
  and	
  limited	
  representations	
  play	
  in	
  the	
  
future	
  of	
  Vermont	
  practice?	
  
7. Is	
  there	
  a	
  benefit	
  to	
  creating	
  tiers	
  of	
  licensing	
  specializations	
  within	
  the	
  profession?	
  
If	
  so,	
  how	
  would	
  such	
  tiers	
  function	
  and	
  what	
  benefit	
  would	
  they	
  provide	
  to	
  the	
  
public?	
  
8. What	
  role	
  do	
  paralegals	
  play	
  in	
  the	
  present	
  practice	
  of	
  law?	
  Can	
  they	
  do	
  more?	
  
Would	
  paralegals	
  benefit	
  from	
  tiers	
  or	
  licensing	
  specialization?	
  
9. What	
  geographic	
  areas	
  and	
  what	
  types	
  of	
  cases	
  need	
  more	
  attorneys?	
  What	
  
reforms	
  can	
  address	
  those	
  needs?	
  
10. What	
  additional	
  approaches	
  to	
  dispute	
  resolution	
  should	
  be	
  part	
  of	
  the	
  profession?	
  
After	
  the	
  meeting,	
  each	
  member	
  of	
  the	
  group	
  researched	
  one	
  or	
  two	
  of	
  these	
  questions.	
  We	
  
spent	
  several	
  of	
  the	
  meetings	
  that	
  followed	
  reporting	
  back	
  to	
  the	
  full	
  group	
  about	
  our	
  research,	
  
discussing	
  each	
  of	
  the	
  topics	
  in	
  depth,	
  and	
  identifying	
  additional	
  areas	
  for	
  research	
  and	
  further	
  
consideration.	
  
In	
  February,	
  we	
  held	
  a	
  special	
  meeting	
  to	
  hear	
  from	
  various	
  representatives	
  of	
  other	
  interested	
  
constituencies	
  and	
  organizations:	
  Tom	
  Garrett	
  from	
  Vermont	
  Legal	
  Aid,	
  Margaret	
  Barry,	
  
Director	
  of	
  Experiential	
  Programs	
  at	
  Vermont	
  Law	
  School,	
  Anne	
  Damone,	
  Clerk	
  of	
  the	
  Windham	
  
Superior	
  Court.	
  We	
  discussed	
  a	
  series	
  of	
  innovative	
  court-‐based	
  programs	
  and	
  opportunities	
  to	
  
adapt	
  existing	
  systems	
  to	
  provide	
  better	
  support	
  for	
  pro-‐se	
  litigants	
  and	
  those	
  who	
  cannot	
  
afford	
  representation.	
  
In	
  March,	
  we	
  met	
  with	
  five	
  lawyers	
  who	
  are	
  new	
  to	
  practice	
  in	
  Vermont	
  and	
  under	
  forty	
  years	
  
old.	
  We	
  asked	
  them	
  to	
  talk	
  about	
  what	
  their	
  respective	
  practices	
  look	
  like	
  now,	
  why	
  they	
  chose	
  
to	
  come	
  to	
  Vermont,	
  what	
  they	
  imagine	
  as	
  an	
  ideal	
  professional	
  life	
  in	
  the	
  future,	
  what	
  they	
  see	
  
as	
  the	
  future	
  of	
  legal	
  services	
  in	
  Vermont,	
  and	
  what	
  challenges	
  and	
  opportunities	
  they	
  see	
  in	
  
practice.	
  

40

1455

In	
  May,	
  we	
  met	
  with	
  Justice	
  Robinson	
  of	
  the	
  Vermont	
  Supreme	
  Court.	
  Justice	
  Robinson	
  chairs	
  
the	
  judiciary’s	
  Self-‐Represented	
  Litigants	
  Committee.	
  We	
  exchanged	
  ideas	
  and	
  insights	
  and	
  
identified	
  some	
  important	
  areas	
  of	
  overlap	
  to	
  ensure	
  that	
  the	
  work	
  of	
  our	
  committees	
  would	
  
complement	
  each	
  other.	
  
Throughout	
  the	
  spring	
  and	
  summer,	
  we	
  pooled	
  together	
  all	
  of	
  the	
  ideas	
  and	
  recommendations	
  
that	
  we	
  had	
  discussed	
  over	
  the	
  year	
  and	
  identified	
  and	
  ranked	
  priority	
  action	
  steps.	
  The	
  action	
  
steps	
  set	
  forth	
  in	
  the	
  Legal	
  Service	
  Committee	
  Report	
  follow.	
  
	
  

PRIORITY	
  RECOMMENDATIONS	
  
The	
  Legal	
  Services	
  Committee	
  identified	
  a	
  number	
  of	
  projects	
  that	
  it	
  felt	
  should	
  be	
  pursued	
  in	
  a	
  
perfect	
  world.	
  The	
  first	
  three	
  listed	
  are	
  considered	
  a	
  priority,	
  both	
  in	
  terms	
  of	
  impact	
  and	
  
practicality,	
  and	
  are	
  the	
  subject	
  of	
  more	
  extensive	
  discussion.	
  The	
  balance	
  are	
  listed	
  in	
  no	
  
particular	
  order	
  for	
  posterity	
  and	
  future	
  consideration.	
  Some	
  of	
  these	
  secondary	
  items	
  overlap	
  
with	
  a	
  bent	
  towards	
  Access	
  to	
  Justice	
  and	
  are,	
  at	
  least	
  in	
  part,	
  incorporated	
  into	
  the	
  priority	
  
items.	
  
	
  
1.

Overhaul	
  of	
  Vermontjudiciary.org	
  

Fortunately,	
  many	
  of	
  the	
  changes	
  that	
  hold	
  promise	
  for	
  increasing	
  access	
  to	
  justice	
  and	
  
improving	
  efficiency	
  within	
  our	
  legal	
  system	
  are	
  already	
  underway.	
  We	
  have	
  identified	
  
numerous	
  programs,	
  volunteer	
  projects,	
  pro	
  se	
  clinics,	
  alternative	
  dispute	
  resolution	
  
opportunities,	
  and	
  electronic	
  forms	
  and	
  legal	
  information	
  across	
  the	
  state	
  that	
  help	
  facilitate	
  
affordable	
  legal	
  assistance	
  for	
  those	
  who	
  need	
  it	
  or	
  to	
  empower	
  able	
  individuals	
  to	
  represent	
  
themselves.	
  The	
  challenge	
  is	
  how	
  to	
  communicate	
  all	
  of	
  this	
  information	
  to	
  a	
  broad	
  audience:	
  
judges,	
  lawyers,	
  mediators,	
  and	
  non-‐lawyers	
  seeking	
  to	
  resolve	
  disputes,	
  understand	
  the	
  law,	
  
and	
  find	
  professional	
  assistance.	
  
The	
  priority	
  that	
  we	
  identified	
  is	
  to	
  ensure	
  that	
  Vermontjudiciary.org	
  serves	
  as	
  central	
  internet	
  
clearing	
  house	
  for	
  Vermont	
  legal	
  information,	
  providing	
  separate	
  portals	
  with	
  access	
  tailored	
  to	
  
the	
  needs	
  of	
  individual	
  audiences:	
  court	
  personnel,	
  lawyers,	
  and	
  the	
  general	
  public.	
  
Non-‐lawyers	
  seeking	
  legal	
  information	
  or	
  to	
  resolve	
  legal	
  disputes	
  should	
  be	
  able	
  to	
  easily	
  
access:	
  1)	
  basic	
  information	
  about	
  the	
  Vermont	
  court	
  system;	
  2)	
  information	
  on	
  all	
  of	
  the	
  
methods	
  available	
  to	
  resolve	
  disputes	
  (litigation,	
  mediation,	
  arbitration,	
  collaborative	
  law)	
  ways	
  
to	
  locate	
  and	
  hire	
  law	
  and	
  ADR	
  professionals;	
  3)	
  information	
  on	
  alternative	
  programs	
  available	
  
to	
  obtain	
  legal	
  assistance	
  (pro	
  bono,	
  low	
  bono,	
  pro	
  se	
  clinics);	
  and	
  4)	
  information	
  on	
  how	
  to	
  
represent	
  yourself	
  and	
  how	
  to	
  complete	
  and	
  file	
  standard	
  and	
  routine	
  forms.	
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Attorneys	
  should	
  be	
  able	
  to	
  find:	
  1)	
  licensing	
  and	
  discipline	
  information;	
  2)	
  electronic	
  sources	
  of	
  
Vermont	
  law	
  (SCOV	
  decisions,	
  legislature	
  website,	
  etc.);	
  3)	
  court	
  forms	
  and	
  court	
  information;	
  
4)	
  how	
  to	
  participate	
  in	
  various	
  alternative	
  programs;	
  and	
  5)	
  platforms	
  to	
  share	
  information	
  
and	
  ideas.	
  
Judges	
  and	
  court	
  administrators	
  should	
  also	
  have	
  access	
  to	
  the	
  internal	
  data	
  collection	
  systems	
  
to	
  better	
  understand	
  who	
  is	
  using	
  the	
  website	
  and	
  how	
  in	
  order	
  to	
  keep	
  the	
  content	
  relevant	
  
and	
  to	
  understand	
  court	
  trends.	
  
Ideally,	
  the	
  redesign	
  would	
  be	
  completed	
  by	
  a	
  professional	
  web-‐design	
  outfit	
  with	
  input	
  from	
  
the	
  audiences	
  that	
  regularly	
  use	
  the	
  site	
  to	
  ensure	
  that	
  content	
  is	
  accessible	
  for	
  lawyers,	
  
parties,	
  and	
  judges.	
  The	
  site	
  should	
  also	
  include	
  up-‐to-‐date	
  forms,	
  links	
  to	
  useful	
  outside	
  sites,	
  
such	
  as	
  the	
  VBA	
  and	
  Vermont	
  Legal	
  Aid,	
  and	
  provide	
  easy	
  interface	
  with	
  electronic	
  case	
  
management	
  systems.	
  It	
  is	
  critically	
  important	
  that	
  the	
  site	
  be	
  user-‐friendly	
  in	
  all	
  aspects.	
  Even	
  
with	
  the	
  recent	
  updates,	
  the	
  current	
  website	
  remains	
  a	
  user	
  challenge.	
  	
  
The	
  Legal	
  Services	
  Committee	
  recommends	
  a	
  complete	
  overhaul	
  of	
  the	
  Vermontjudiciary.org	
  
website.	
  
	
  
2.

Legal	
  Advice	
  at	
  the	
  Courthouse	
  

Lack	
  of	
  quality,	
  affordable	
  legal	
  representation	
  and	
  easily	
  available	
  dispute	
  resolution	
  services	
  
resulting	
  in	
  large	
  numbers	
  of	
  self-‐represented	
  litigants	
  proceeding	
  without	
  the	
  necessary	
  
direction	
  or	
  guidance	
  was	
  identified	
  as	
  a	
  significant	
  issue	
  with	
  no	
  easy	
  solution.	
  Statistics	
  
provided	
  by	
  the	
  Court	
  Administrator’s	
  Office	
  show	
  the	
  following	
  pro	
  se	
  count	
  over	
  all	
  counties:	
  
Civil	
  Division	
  47%,	
  Criminal	
  Division	
  6%,	
  Environmental	
  Division	
  14%,	
  and	
  Family	
  Division	
  69%.	
  
This	
  affects	
  litigants’	
  experience	
  of	
  the	
  legal	
  system,	
  the	
  quality	
  of	
  justice,	
  impacts	
  the	
  
operation	
  of	
  the	
  courts	
  and	
  draws	
  on	
  staff	
  time	
  and	
  resources.	
  	
  
Many	
  Vermonters	
  lack	
  the	
  means	
  to	
  obtain	
  representation	
  even	
  for	
  the	
  most	
  basic	
  legal	
  needs.	
  
Or	
  their	
  grievances	
  do	
  not	
  involve	
  large	
  enough	
  amounts	
  of	
  money	
  that	
  would	
  attract	
  attorneys	
  
and/or	
  justify	
  the	
  cost	
  of	
  representation.	
  In	
  an	
  effort	
  to	
  address	
  their	
  issues,	
  they	
  turn	
  to	
  the	
  
courts	
  for	
  assistance	
  and	
  information.	
  The	
  courts	
  can	
  only	
  provide	
  so	
  much	
  information	
  and	
  
cannot	
  provide	
  legal	
  advice	
  or	
  representation.	
  Our	
  challenge	
  is	
  to	
  find	
  a	
  way	
  to	
  assist	
  self-‐
represented	
  litigants	
  in	
  obtaining	
  sound	
  legal	
  advice,	
  which	
  will,	
  in	
  turn,	
  support	
  the	
  courts	
  
where	
  the	
  dockets	
  include	
  large	
  numbers	
  of	
  self-‐represented	
  litigants.	
  
The	
  committee	
  believes	
  that	
  the	
  courthouse	
  should	
  be	
  seen	
  as	
  the	
  community	
  center	
  for	
  
resolving	
  legal	
  disputes,	
  much	
  like	
  a	
  hospital	
  is	
  the	
  center	
  for	
  medical	
  issues.	
  Other	
  states	
  have	
  
provided	
  clinics	
  and	
  legal	
  advice	
  service	
  centers	
  at	
  state	
  courts,	
  staffed	
  with	
  attorneys	
  who	
  can	
  
give	
  limited	
  advice,	
  assist	
  with	
  forms	
  and	
  resources,	
  and	
  steer	
  pro	
  se	
  litigants	
  through	
  the	
  
process.	
  The	
  Vermont	
  judiciary	
  seems	
  interested	
  in	
  the	
  concept,	
  though	
  current	
  plans	
  to	
  start	
  a	
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pilot	
  service	
  center	
  in	
  Chittenden	
  Civil	
  Division	
  should	
  be	
  expanded	
  to	
  having	
  actual	
  staff	
  
attorneys.	
  This	
  program	
  could	
  be	
  expanded	
  to	
  other	
  counties,	
  perhaps	
  using	
  new	
  lawyers	
  as	
  
staff.	
  Onsite	
  legal	
  advice	
  centers	
  at	
  the	
  courthouse	
  could	
  provide	
  computer	
  access,	
  resources,	
  
and	
  basic	
  legal	
  knowledge.	
  Staff	
  attorneys	
  provided	
  by	
  the	
  court	
  or	
  state	
  would	
  oversee	
  
volunteer	
  attorneys,	
  paralegals,	
  and	
  law	
  students	
  who	
  provide	
  one-‐time	
  limited	
  services	
  to	
  pro	
  
se	
  litigants,	
  and	
  specific	
  workshops	
  (e.g.,	
  lunch	
  hour	
  pleading	
  drafting	
  clinic).	
  The	
  staff	
  attorney	
  
would	
  also	
  help	
  direct	
  self-‐represented	
  litigants	
  to	
  resources,	
  including	
  the	
  enhanced	
  judiciary	
  
website,	
  statutes,	
  robust	
  legal	
  forms	
  bank,	
  clinics/workshops,	
  legal	
  counsel	
  (including	
  those	
  
who	
  do	
  unbundling	
  or	
  reduced	
  rate	
  services)	
  and	
  ADR/mediation.	
  The	
  staff	
  attorney	
  would	
  also	
  
provide	
  on-‐site	
  legal	
  triage	
  of	
  cases	
  and	
  help	
  explain	
  the	
  court	
  process	
  to	
  self-‐represented	
  
litigants.	
  In	
  certain	
  counties,	
  the	
  staff	
  attorney	
  might	
  be	
  onsite	
  every	
  day,	
  while	
  in	
  other	
  
counties	
  the	
  staff	
  attorney	
  might	
  rotate	
  daily.	
  Stakeholders	
  should	
  work	
  together	
  to	
  advocate	
  
in	
  the	
  Legislature	
  for	
  funding	
  of	
  staff	
  attorneys.	
  
Fundamentally,	
  courthouses	
  should	
  serve	
  as	
  the	
  physical,	
  central	
  location	
  where	
  the	
  public	
  
obtains	
  information	
  and	
  assistance,	
  while	
  the	
  vermontjudiciary.org	
  website	
  provides	
  the	
  virtual	
  
clearinghouse	
  for	
  those	
  who	
  are	
  better	
  able	
  to	
  take	
  advantage	
  of	
  Internet	
  resources.	
  In	
  
addition	
  to	
  reallocating	
  and	
  bolstering	
  staff	
  resources,	
  courthouses	
  themselves	
  can	
  be	
  better	
  
utilized	
  to	
  serve	
  the	
  21st	
  century	
  public	
  by	
  continuing	
  to	
  provide	
  space	
  for	
  mediation,	
  attorney-‐
client	
  meetings,	
  and	
  settlement	
  conferences.	
  The	
  Wing	
  Center	
  in	
  Rutland	
  is	
  a	
  great	
  example	
  of	
  
this	
  and	
  could	
  be	
  replicated,	
  especially	
  if	
  paid	
  mediators	
  could	
  rent	
  the	
  space	
  and	
  generate	
  
income	
  for	
  the	
  program.	
  
On	
  site	
  legal	
  service	
  clinics	
  would	
  start	
  as	
  pilot	
  projects	
  in	
  a	
  few	
  of	
  the	
  busier	
  counties	
  and	
  focus	
  
on	
  family	
  court	
  or	
  small	
  claims	
  court	
  matters,	
  where	
  the	
  need	
  is	
  greater.	
  Funding	
  would	
  be	
  
requested	
  from	
  the	
  Vermont	
  Legislature.	
  The	
  bar	
  and	
  the	
  courts	
  would	
  work	
  together	
  to	
  
advocate	
  for	
  funding.	
  Additionally,	
  the	
  bar	
  and	
  the	
  courts	
  would	
  work	
  together	
  to	
  outline	
  and	
  
pass	
  any	
  necessary	
  Rules	
  changes	
  or	
  Administrative	
  Orders	
  necessary.	
  The	
  review	
  would	
  
include	
  but	
  not	
  be	
  limited	
  to	
  ethical	
  rules,	
  expansion	
  of	
  the	
  law	
  student	
  practice	
  rule,	
  clerkship	
  
program,	
  and	
  CLE	
  approval.	
  	
  
To	
  draw	
  volunteers	
  to	
  assist	
  the	
  staff	
  attorney,	
  a	
  certain	
  number	
  of	
  volunteer	
  hours	
  would	
  be	
  
eligible	
  for	
  CLE	
  credits.	
  Additionally,	
  a	
  number	
  of	
  hours	
  spent	
  representing	
  individuals	
  in	
  the	
  
clinics	
  would	
  count	
  toward	
  the	
  clerkship	
  requirements	
  for	
  those	
  wishing	
  to	
  be	
  admitted	
  to	
  the	
  
bar.	
  Law	
  students	
  would	
  get	
  experience.	
  Attorneys	
  will	
  have	
  a	
  direct	
  and	
  discreet	
  way	
  to	
  
volunteer	
  their	
  services	
  for	
  those	
  in	
  need.	
  	
  
We	
  envision	
  this	
  program	
  also	
  connecting	
  potential	
  clients	
  with	
  lawyers	
  and	
  resources.	
  
Information	
  can	
  be	
  provided	
  at	
  the	
  courthouses,	
  online,	
  and	
  on	
  television	
  and	
  radio	
  as	
  well	
  as	
  
in	
  coversheets	
  served	
  with	
  court	
  papers	
  to	
  connect	
  litigants	
  to	
  lawyers	
  and	
  resources.	
  The	
  
clinics	
  would	
  also	
  serve	
  as	
  a	
  referral	
  center	
  where	
  individuals	
  could	
  obtain	
  a	
  list	
  of	
  attorneys	
  
willing	
  to	
  do	
  limited	
  representation,	
  a	
  list	
  of	
  court	
  mediators,	
  and	
  a	
  description	
  of	
  dispute	
  
resolution	
  services.	
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Additionally,	
  pro	
  se	
  education	
  would	
  be	
  expanded	
  to	
  provide	
  “how	
  to”	
  clinics	
  on	
  filling	
  out	
  
pleadings,	
  financial	
  affidavits,	
  or	
  other	
  court	
  forms.	
  	
  
	
  
The	
  committee	
  feels	
  that	
  the	
  program	
  needs	
  to	
  be	
  organized	
  and	
  run	
  at	
  the	
  courthouse	
  by	
  an	
  
in-‐house	
  staff	
  attorney.	
  We	
  could	
  also	
  draw	
  implementation	
  ideas	
  and	
  concepts	
  from	
  current	
  
programs.	
  For	
  example:	
  	
  
1. Minnesota.	
  Courthouse	
  clinics	
  provide	
  free	
  legal	
  advice	
  on	
  family	
  law	
  and	
  consumer	
  
law	
  topics	
  such	
  as	
  bankruptcy,	
  debt	
  collection,	
  garnishment,	
  mortgages,	
  and	
  
foreclosures.	
  Volunteer	
  attorneys	
  provide	
  30	
  minute	
  consults	
  at	
  the	
  clinics	
  on	
  an	
  
appointment	
  bases.78	
  
2. Prince	
  Georges	
  County	
  in	
  Maryland.	
  Family	
  Law	
  Clinic	
  for	
  the	
  Self	
  Represented:	
  20	
  
minute	
  time	
  slots,	
  first	
  come/first	
  served,	
  on	
  Mondays	
  through	
  Thursdays	
  serve	
  the	
  
first	
  18	
  people	
  who	
  sign	
  up.	
  On	
  Fridays	
  the	
  clinic	
  closes	
  at	
  noon	
  and	
  they	
  serve	
  the	
  
first	
  9	
  people	
  who	
  sign	
  up.	
  
3. Milwaukee	
  Justice	
  Center	
  at	
  the	
  County	
  Courthouse.	
  Family	
  Law	
  Self	
  Help	
  Clinic.	
  
Provides	
  services	
  related	
  to	
  divorce,	
  child	
  support,	
  visitation,	
  legal	
  custody,	
  and	
  
name	
  changes.	
  No	
  legal	
  advice.	
  Marquette	
  Volunteer	
  Legal	
  Clinic.	
  Staffed	
  by	
  
volunteer	
  attorneys	
  and	
  students	
  who	
  provide	
  legal	
  advice	
  and	
  referrals	
  for	
  probate,	
  
small	
  claims,	
  large	
  claims,	
  landlord/tenant	
  and	
  family	
  law.	
  	
  
The	
  Legal	
  Services	
  Committee	
  recommends	
  making	
  the	
  courthouse	
  the	
  “go	
  to”	
  place	
  for	
  
anyone	
  who	
  has	
  a	
  legal	
  problem	
  and	
  who	
  needs	
  direction,	
  legal	
  advice	
  and	
  guidance	
  from	
  
knowledgeable	
  and	
  capable	
  attorneys	
  (including	
  law	
  students).	
  An	
  enhanced	
  judiciary	
  website,	
  
a	
  robust	
  forms	
  bank,	
  staff	
  attorneys,	
  and	
  resources	
  would	
  complement	
  this	
  effort	
  and	
  are	
  
critical	
  to	
  its	
  success.	
  	
  
	
  
3.

Making	
  More	
  Lawyers	
  More	
  Accessible	
  

Depending	
  on	
  whom	
  we	
  talk	
  to,	
  there	
  are	
  either	
  too	
  few	
  attorneys	
  in	
  Vermont	
  or	
  too	
  many	
  
attorneys	
  inaccessible	
  to	
  most	
  Vermonters	
  for	
  various	
  reasons.	
  To	
  some	
  extent,	
  both	
  claims	
  are	
  
true.	
  However,	
  the	
  focus	
  on	
  the	
  number	
  of	
  attorneys	
  doesn’t	
  entirely	
  encapsulate	
  the	
  issue.	
  
Much	
  of	
  the	
  challenge	
  that	
  lies	
  ahead	
  not	
  only	
  involves	
  increasing	
  access	
  to	
  legal	
  services	
  in	
  
certain	
  places	
  and	
  among	
  certain	
  populations,	
  but	
  also	
  restructuring	
  how	
  legal	
  services	
  and	
  the	
  
courts	
  are	
  used.	
  In	
  this	
  way,	
  the	
  issue	
  is	
  less	
  a	
  matter	
  of	
  “more	
  lawyers”	
  or	
  “more	
  pro	
  se-‐
friendly	
  courts”	
  but	
  a	
  re-‐balancing	
  of	
  both.	
  	
  
The	
  Committee	
  examined	
  how	
  some	
  Vermonters	
  in	
  certain	
  types	
  of	
  cases	
  are	
  in	
  dire	
  need	
  of	
  
actual	
  legal	
  representation	
  that	
  they	
  cannot	
  afford,	
  regardless	
  of	
  the	
  pro	
  se	
  resources	
  available,	
  
78

In many of the larger metropolitan areas, Spanish-speaking clinics are also available. We may want to consider
offering clinics in areas where there is a large number of ESL residents.
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because	
  they	
  may	
  lack	
  the	
  education	
  or	
  language	
  skills	
  necessary	
  to	
  represent	
  themselves	
  that	
  
can’t	
  be	
  remedied	
  with	
  greater	
  knowledge.	
  Other	
  individuals,	
  however,	
  may	
  benefit	
  from	
  
continuing	
  the	
  trend	
  towards	
  improved	
  pro	
  se	
  resources	
  such	
  as	
  electronic	
  forms,	
  walk-‐in	
  
clinics,	
  pro	
  se	
  education	
  courses,	
  online	
  materials,	
  and	
  more	
  streamlined	
  processes.	
  Still	
  
another	
  group	
  of	
  individuals	
  may	
  require	
  actual	
  legal	
  representation,	
  can’t	
  qualify	
  for	
  legal	
  aid	
  
services	
  due	
  to	
  income	
  or	
  legal	
  services	
  are	
  not	
  available	
  in	
  that	
  area,	
  and	
  also	
  can’t	
  afford	
  to	
  
hire	
  an	
  attorney.	
  Among	
  all	
  of	
  these	
  groups,	
  certain	
  cases	
  may	
  not	
  require	
  litigation	
  to	
  resolve	
  
the	
  underlying	
  dispute.	
  In	
  that	
  instance,	
  individuals,	
  with	
  or	
  without	
  counsel,	
  would	
  benefit	
  
from	
  greater	
  access	
  to	
  alternative	
  dispute	
  mechanisms	
  such	
  as	
  mediation,	
  collaborative	
  law,	
  or	
  
Family	
  Division	
  case	
  manager	
  conferences.	
  	
  
A. Lawyers	
  in	
  Rural	
  Areas	
  
It	
  was	
  recognized	
  that	
  rural	
  areas	
  are	
  hit	
  particularly	
  hard	
  by	
  the	
  aging	
  bar	
  where	
  older	
  lawyers	
  
in	
  Vermont’s	
  small	
  towns	
  are	
  retiring	
  or	
  closing	
  their	
  law	
  offices	
  with	
  few	
  young	
  lawyers	
  moving	
  
in	
  to	
  replace	
  them	
  or	
  transition	
  practices.	
  This	
  decline	
  in	
  services	
  could	
  be	
  the	
  result	
  of	
  the	
  
increase	
  in	
  debt	
  upon	
  graduation	
  making	
  it	
  difficult	
  to	
  support	
  a	
  rural	
  practice,	
  changing	
  
demographics,	
  competition	
  of	
  online	
  legal	
  services,	
  a	
  tendency	
  of	
  more	
  people	
  to	
  engage	
  in	
  
self-‐help	
  or	
  seek	
  no	
  help,	
  or	
  some	
  combination	
  thereof.	
  New	
  attorneys	
  are	
  opening	
  law	
  offices	
  
in	
  heavily	
  settled	
  Chittenden	
  County	
  and	
  a	
  few	
  cities	
  like	
  Rutland	
  and	
  Montpelier,	
  and	
  hesitate	
  
to	
  go	
  into	
  rural	
  areas	
  where	
  they	
  will	
  feel	
  isolated.	
  A	
  trend	
  toward	
  court	
  closures	
  may	
  only	
  
hasten	
  this	
  gap.	
  
The	
  VBA/VLS	
  New	
  Lawyer	
  Incubator	
  Project	
  attempts	
  to	
  address	
  this	
  problem	
  by	
  providing	
  
support	
  and	
  mentoring	
  for	
  new	
  lawyers	
  settling	
  in	
  rural	
  areas.	
  While	
  2-‐4	
  new	
  attorneys	
  will	
  be	
  
served	
  by	
  this	
  project	
  each	
  year,	
  interest	
  is	
  growing	
  and	
  older	
  attorneys	
  are	
  in	
  touch	
  to	
  find	
  a	
  
replacement.	
  
We	
  should	
  provide	
  more	
  encouragement	
  for	
  new	
  lawyers	
  settling	
  in	
  our	
  rural	
  areas.	
  Substantial	
  
discussion	
  was	
  focused	
  on	
  loan	
  forgiveness	
  or	
  other	
  incentives	
  and	
  subsidies	
  to	
  lure	
  young	
  
lawyers	
  into	
  providing	
  rural	
  legal	
  services	
  –	
  possibly	
  modeled	
  after	
  the	
  medical	
  profession	
  or	
  
Teach	
  for	
  America.	
  The	
  reality	
  is	
  that	
  we	
  might	
  only	
  need	
  to	
  subsidize	
  2-‐5	
  lawyers	
  statewide	
  to	
  
have	
  a	
  serious	
  impact.	
  
Other	
  state/communities	
  are	
  providing	
  subsidies	
  ranging	
  from	
  cash	
  to	
  loan	
  forgiveness	
  to	
  free	
  
office	
  space	
  to	
  new	
  lawyers.	
  We	
  could	
  create	
  a	
  loan	
  forgiveness	
  (or	
  repayment)	
  program	
  
available	
  to	
  those	
  who	
  open	
  an	
  office	
  in	
  an	
  underserved	
  area	
  of	
  Vermont.	
  The	
  VBF	
  already	
  has	
  
LRAP,	
  which	
  provides	
  up	
  to	
  $5,000	
  each	
  year	
  to	
  attorneys	
  who	
  are	
  working	
  in	
  certain	
  not-‐for-‐	
  
profit	
  organizations	
  such	
  as	
  Vermont	
  Legal	
  Aid	
  and	
  Law	
  Line;	
  the	
  money	
  is	
  used	
  for	
  loan	
  
repayment.	
  The	
  federal	
  government	
  also	
  has	
  a	
  loan	
  forgiveness	
  program	
  for	
  attorneys	
  who	
  are	
  
in	
  non-‐profit	
  organizations.	
  Attorneys	
  who	
  work	
  ten	
  years	
  in	
  public	
  services	
  while	
  consistently	
  
paying	
  their	
  student	
  loans	
  will	
  have	
  the	
  balance	
  of	
  their	
  loan	
  forgiven.	
  In	
  order	
  for	
  new	
  lawyers	
  
to	
  access	
  this	
  program,	
  they	
  need	
  to	
  be	
  working	
  for	
  a	
  non-‐profit	
  legal	
  program	
  or	
  government	
  
agency.	
  Expanding	
  funding	
  for	
  legal	
  aid	
  offices	
  in	
  rural	
  areas	
  or	
  helping	
  new	
  lawyers	
  set	
  up	
  non-‐
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profit	
  entities	
  to	
  provide	
  legal	
  services	
  would	
  enable	
  them	
  to	
  take	
  advantage	
  of	
  this	
  program.	
  
Stakeholders	
  might	
  consider	
  soliciting	
  community,	
  state	
  and	
  federal	
  funding	
  for	
  subsidies	
  and	
  
loan	
  forgiveness	
  (perhaps	
  similar	
  to	
  how	
  doctors	
  are	
  persuaded	
  to	
  practice	
  in	
  rural	
  settings).	
  
Like	
  any	
  small	
  business	
  owner,	
  another	
  challenge	
  for	
  new	
  lawyers	
  entering	
  private	
  practice	
  is	
  
the	
  cost	
  of	
  healthcare.	
  Subsidizing	
  premiums	
  for	
  lawyers	
  who	
  serve	
  in	
  rural	
  areas	
  might	
  
incentivize	
  new	
  lawyers	
  to	
  open	
  practices	
  and	
  help	
  those	
  new	
  practices	
  thrive	
  by	
  reducing	
  
overhead	
  costs.	
  	
  
A	
  program	
  to	
  place	
  out-‐of-‐county	
  lawyers	
  into	
  rural	
  areas	
  one	
  or	
  two	
  days	
  a	
  week	
  was	
  also	
  
discussed.	
  As	
  well,	
  we	
  discussed	
  simply	
  expanding	
  the	
  incubator	
  program	
  and	
  other	
  existing	
  
legal	
  services,	
  such	
  as	
  Have	
  Justice	
  Will	
  Travel	
  and	
  having	
  the	
  Defender	
  General	
  provide	
  
coverage	
  of	
  juvenile	
  courts	
  by	
  having	
  fewer	
  contract	
  attorneys	
  with	
  multiple	
  county	
  contracts.	
  
B. Virtual	
  Lawyering	
  	
  
We	
  also	
  discussed	
  the	
  possibility	
  of	
  virtual	
  lawyering,	
  for	
  example,	
  by	
  setting	
  up	
  spaces	
  in	
  
courtrooms	
  or	
  libraries.	
  Courthouses	
  are	
  equipped	
  with	
  Wi-‐Fi	
  service,	
  thanks	
  to	
  efforts	
  of	
  the	
  
VBA.	
  The	
  next	
  step	
  could	
  be	
  to	
  provide	
  computers	
  and	
  a	
  room	
  where	
  clients	
  can	
  connect	
  with	
  
an	
  attorney	
  virtually,	
  including	
  the	
  proposed	
  court/state	
  staff	
  attorney	
  at	
  the	
  courthouse.	
  	
  
Tennessee	
  is	
  pioneering	
  an	
  online	
  pro	
  bono	
  project	
  where	
  low-‐income	
  clients	
  can	
  post	
  their	
  
legal	
  questions	
  on	
  line	
  for	
  volunteer	
  attorneys	
  to	
  answer.	
  No	
  meeting	
  space	
  is	
  required,	
  and	
  the	
  
attorneys	
  like	
  the	
  flexibility	
  of	
  doing	
  legal	
  work	
  remotely	
  and	
  at	
  times	
  convenient	
  to	
  them—at	
  
lunch,	
  at	
  home	
  in	
  the	
  evening	
  or	
  during	
  a	
  break	
  a	
  in	
  court	
  activity.	
  The	
  Access	
  to	
  Justice	
  
Coalition,	
  VBA,	
  VLS,	
  and	
  Legal	
  Aid	
  could	
  partner	
  in	
  this	
  effort.	
  
Libraries	
  provide	
  computers	
  and	
  Internet	
  service	
  to	
  patrons	
  seeking	
  answers	
  to	
  legal	
  questions.	
  
Vermont’s	
  Access	
  to	
  Justice	
  Coalition	
  has	
  provided	
  training	
  to	
  librarians	
  about	
  online	
  legal	
  
resources	
  to	
  better	
  equip	
  librarians	
  to	
  assist	
  pro	
  se	
  patrons,	
  and	
  training	
  should	
  continue	
  and	
  
be	
  supplemented	
  regularly.	
  
C. Legal	
  Resource	
  Manual	
  
Vermont	
  has	
  a	
  host	
  of	
  legal	
  resources,	
  but	
  no	
  single	
  place	
  where	
  those	
  resources	
  are	
  cataloged,	
  
updated	
  and	
  publicized.	
  Vermonters	
  –	
  including	
  court	
  staff	
  and	
  lawyers	
  –	
  don’t	
  know	
  what	
  is	
  
available	
  to	
  help	
  pro	
  se	
  litigants.	
  Accordingly,	
  it	
  is	
  suggested	
  that	
  we	
  catalog	
  every	
  program	
  in	
  
the	
  state	
  and	
  make	
  sure	
  the	
  information	
  is	
  available	
  on	
  the	
  court’s	
  website,	
  at	
  each	
  courthouse,	
  
and	
  the	
  VBA.	
  As	
  it	
  stands,	
  at	
  least	
  some	
  of	
  the	
  access	
  to	
  justice	
  issues	
  could	
  be	
  and	
  should	
  be	
  
addressed	
  through	
  expanding	
  current	
  services.	
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The	
  VBA	
  has	
  a	
  chart	
  listing	
  pro	
  bono	
  and	
  low	
  bono	
  services	
  throughout	
  Vermont,	
  but	
  that	
  chart	
  
needs	
  updating	
  and	
  is	
  not	
  easy	
  to	
  find.79	
  Efforts	
  should	
  be	
  made	
  to	
  link	
  this	
  list	
  with	
  the	
  
Vermont	
  judiciary	
  webpage,	
  and	
  to	
  update	
  it	
  regularly.	
  It	
  is	
  important	
  that	
  the	
  newly	
  discussed	
  
website	
  allow	
  users	
  easy	
  access	
  to	
  this	
  resource.	
  These	
  resources	
  need	
  to	
  be	
  easily	
  accessible.	
  
The	
  Court	
  has	
  published	
  a	
  brochure	
  about	
  some	
  legal	
  resources	
  and	
  the	
  1-‐800-‐889-‐2047	
  intake	
  
number	
  for	
  VLA,	
  LSLL	
  and	
  other	
  projects.	
  All	
  resources	
  should	
  be	
  pooled	
  into	
  one	
  catalog.	
  	
  
The	
  Access	
  to	
  Justice	
  Coalition	
  should	
  start	
  a	
  United	
  Law	
  Project,	
  similar	
  to	
  United	
  Way,	
  that	
  
would	
  be	
  the	
  first	
  place	
  people	
  would	
  go	
  to	
  seek	
  legal	
  help.	
  The	
  Access	
  to	
  Justice	
  Coalition	
  
would	
  determine	
  where	
  United	
  Law	
  would	
  be	
  housed,	
  which	
  organization	
  would	
  update	
  it	
  
regularly,	
  and	
  how	
  it	
  would	
  be	
  publicized.	
  Every	
  court	
  clerk	
  should	
  be	
  able	
  to	
  reference	
  it	
  via	
  an	
  
online	
  link	
  to	
  the	
  judiciary	
  website.	
  
D. Unbundling	
  and	
  Creative	
  Fee	
  Structures	
  	
  
Limited	
  representation	
  is	
  a	
  way	
  to	
  make	
  legal	
  help	
  available	
  to	
  more	
  people.	
  Lawyers	
  need	
  to	
  
offer	
  it	
  more	
  to	
  clients,	
  and	
  the	
  public	
  needs	
  to	
  know	
  unbundling	
  is	
  available.	
  Predictable	
  legal	
  
fees	
  are	
  also	
  important,	
  so	
  lawyers	
  should	
  be	
  encouraged	
  to	
  move	
  away	
  from	
  hourly	
  billing	
  
toward	
  set	
  fees	
  for	
  discrete	
  services	
  in	
  some	
  cases.	
  Lawyers	
  should	
  discuss	
  these	
  options	
  with	
  
their	
  clients	
  at	
  the	
  first	
  meeting.	
  	
  
E. Legal	
  Education	
  	
  
At	
  present,	
  legal	
  education	
  costs	
  are	
  so	
  high	
  that	
  new	
  lawyers	
  have	
  staggering	
  debt	
  and	
  must	
  
charge	
  high	
  fees	
  to	
  be	
  able	
  to	
  pay	
  back	
  their	
  loans.	
  They	
  are	
  less	
  inclined	
  to	
  start	
  a	
  small	
  town	
  
practice	
  fearing	
  low	
  income	
  will	
  result.	
  We	
  should	
  promote	
  and	
  support	
  those	
  reading	
  for	
  the	
  
law	
  or	
  pursuing	
  a	
  combined	
  law	
  school/	
  reading	
  for	
  the	
  law	
  program.	
  The	
  VBA	
  could	
  partner	
  
with	
  VLS,	
  UVM	
  or	
  Burlington	
  College	
  to	
  run	
  a	
  monthly	
  weekend	
  law	
  school	
  for	
  those	
  reading	
  for	
  
the	
  law.	
  This	
  would	
  fill	
  in	
  gaps	
  of	
  what	
  the	
  students	
  learn	
  in	
  a	
  law	
  office	
  setting,	
  and	
  what	
  they	
  
would	
  need	
  for	
  the	
  bar	
  exam.	
  Vermonters	
  especially	
  should	
  be	
  encouraged	
  to	
  read	
  for	
  the	
  
law—they	
  are	
  the	
  most	
  likely	
  group	
  to	
  remain	
  in	
  the	
  state	
  and	
  practice	
  here.	
  	
  
The	
  Legal	
  Services	
  Committee	
  recommends	
  creative	
  and	
  innovative	
  programs	
  to	
  better	
  link	
  
lawyers	
  with	
  clients	
  in	
  all	
  communities	
  throughout	
  Vermont.	
  
	
  

SECONDARY	
  RECOMMENDATIONS	
  
1.

More	
  Legal	
  Aid	
  Lawyers	
  	
  

79

	
  https://www.vtbar.org/UserFiles/files/Public%20Information/Pro%20Bono%20Low%20Bono%20Programs.pdf.	
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Although	
  more	
  funding	
  is	
  a	
  difficult	
  hurdle,	
  the	
  Committee	
  felt	
  it	
  important	
  to	
  start	
  advocating	
  
for	
  the	
  importance	
  of	
  lawyers	
  for	
  low-‐income	
  folks	
  in	
  civil	
  and	
  family	
  court	
  litigation.	
  Although	
  
lawyers	
  are	
  generally	
  more	
  available	
  in	
  the	
  criminal	
  and	
  juvenile	
  context,	
  many	
  low-‐income	
  
litigants	
  in	
  family	
  and	
  civil	
  court	
  who	
  risk	
  losing	
  custody	
  or	
  their	
  house	
  are	
  self-‐represented.	
  A	
  
number	
  of	
  studies	
  document	
  that	
  it	
  is	
  cheaper	
  to	
  society	
  when	
  these	
  litigants	
  are	
  represented	
  –	
  
for	
  example	
  savings	
  in	
  shelter	
  costs	
  -‐	
  and	
  that	
  the	
  right	
  to	
  counsel	
  is	
  well	
  established	
  around	
  
the	
  world.	
  Advocacy	
  should	
  be	
  enhanced	
  for	
  more	
  funding	
  for	
  legal	
  aid	
  attorneys	
  to	
  rural	
  
communities	
  and	
  direct	
  legal	
  service	
  projects	
  of	
  the	
  Vermont	
  Bar	
  Foundation	
  to	
  rural	
  
communities.	
  
	
  
2.

Expansion	
  of	
  Law	
  Student	
  Internship	
  

We	
  should	
  consider	
  expanding	
  and	
  encouraging	
  Vermont’s	
  existing	
  law	
  student	
  practice	
  rule	
  
(Section	
  13	
  of	
  Rules	
  for	
  Admission)	
  to	
  provide,	
  under	
  the	
  supervision	
  of	
  a	
  licensed	
  attorney,	
  
legal	
  services	
  to	
  underserved	
  populations	
  in	
  areas	
  that	
  are	
  not	
  currently	
  covered	
  by	
  Legal	
  Aid.	
  	
  
	
  
3.

Create	
  Statewide	
  Office	
  for	
  Access	
  to	
  Justice	
  	
  

We	
  discussed	
  the	
  possibility	
  of	
  a	
  new	
  statewide	
  position	
  of	
  Director	
  of	
  Access	
  to	
  Justice,	
  
focused	
  on	
  issues	
  of	
  pro/low-‐bono,	
  modest	
  means,	
  unbundling,	
  and	
  ADR.	
  This	
  office	
  would	
  
educate	
  the	
  public	
  and	
  promote	
  existing	
  legal	
  services	
  throughout	
  the	
  state	
  and	
  assess	
  the	
  
need	
  for	
  additional	
  programs.	
  
4.

Use	
  of	
  Paralegals	
  for	
  Common	
  Retail	
  Problems	
  

Paralegals	
  could	
  assist	
  with	
  the	
  preparation,	
  service	
  and	
  filing	
  of	
  forms,	
  identify	
  otherwise	
  
unseen	
  issues,	
  and	
  generally	
  direct	
  traffic	
  under	
  attorney	
  supervision.	
  Paralegals	
  would	
  not	
  
appear	
  in	
  court.	
  
Additional	
  work	
  would	
  be	
  necessary	
  to	
  clearly	
  identify	
  in	
  plain	
  English	
  what	
  constitutes	
  the	
  
practice	
  of	
  law	
  to	
  give	
  paraprofessionals	
  (and,	
  likewise,	
  online	
  service	
  providers	
  such	
  as	
  
LegalZoom)	
  guidance	
  on	
  the	
  limits	
  of	
  the	
  service	
  they	
  can	
  provide.	
  
The	
  existing	
  education	
  structure	
  of	
  Burlington	
  and	
  Champlain	
  Colleges	
  could	
  be	
  utilized	
  with	
  an	
  
expansion	
  of	
  paralegal	
  education	
  to	
  specific	
  areas	
  in	
  need.	
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CONCLUSION	
  
The	
  Legal	
  Services	
  Committee	
  supports	
  a	
  complete	
  overhaul	
  of	
  the	
  judiciary	
  website,	
  legal	
  
advice	
  at	
  the	
  courthouse,	
  and	
  innovative	
  ways	
  of	
  making	
  more	
  lawyers	
  accessible	
  to	
  more	
  
people	
  throughout	
  Vermont.	
  
	
  

	
  

49

1464

REPORT	
  OF	
  THE	
  TECHNOLOGY	
  COMMITTEE	
  
"I	
  asked	
  the	
  question	
  is	
  Court	
  a	
  service	
  or	
  a	
  place?	
  Do	
  we	
  really	
  need	
  physically	
  to	
  congregate	
  in	
  
one	
  old	
  building	
  with	
  people	
  wearing	
  wigs	
  and	
  robes	
  to	
  discuss	
  a	
  problem	
  that	
  arose	
  two	
  years	
  
ago	
  and	
  to	
  pay	
  more	
  than	
  the	
  problem	
  at	
  issue."	
  
Richard	
  Susskind	
  
“Change	
  is	
  the	
  law	
  of	
  life.	
  And	
  those	
  who	
  look	
  only	
  to	
  the	
  past	
  or	
  present	
  are	
  certain	
  to	
  miss	
  
the	
  future.”	
  
John	
  F.	
  Kennedy	
  
	
  

INTRODUCTION:	
  CHANGES	
  IN	
  LEGAL	
  TECHNOLOGY	
  AND	
  THE	
  EFFECTS	
  THEY	
  WILL	
  HAVE	
  ON	
  THE	
  
PRACTICE	
  
The	
  legal	
  profession	
  is	
  in	
  the	
  midst	
  of	
  a	
  period	
  of	
  rapid	
  and	
  fundamental	
  change.	
  How	
  we	
  work,	
  
how	
  we	
  organize	
  ourselves	
  in	
  our	
  work,	
  how	
  we	
  interact	
  with	
  clients,	
  how	
  we	
  interact	
  with	
  
other	
  professions,	
  and	
  how	
  we	
  interact	
  with	
  lawyer	
  regulators	
  are	
  all	
  in	
  the	
  process	
  of	
  deep	
  
and	
  permanent	
  change.	
  
A	
  number	
  of	
  legal	
  “futurists,”	
  perhaps	
  the	
  best	
  known	
  of	
  which	
  is	
  Richard	
  Susskind,	
  technology	
  
adviser	
  to	
  the	
  Lord	
  Chief	
  Justice	
  of	
  England,	
  have	
  described	
  the	
  evolution	
  of	
  the	
  legal	
  industry	
  
from	
  the	
  old	
  artisan	
  guild	
  to	
  a	
  considerably	
  more	
  diverse,	
  multifaceted	
  marketplace	
  in	
  which	
  a	
  
variety	
  of	
  providers	
  seek	
  to	
  meet	
  the	
  needs	
  of	
  the	
  more	
  cost-‐conscious,	
  technologically-‐
oriented	
  consumers	
  seeking	
  a	
  vast	
  array	
  of	
  legal	
  services.	
  Susskind	
  argues	
  that	
  lawyers	
  have	
  
traditionally	
  done	
  “bespoke”	
  work	
  -‐-‐	
  traditional,	
  one-‐to-‐one	
  consultative	
  professional	
  service,	
  
highly	
  tailored	
  for	
  the	
  specific	
  needs	
  of	
  particular	
  clients.	
  From	
  the	
  beginning,	
  legal	
  education	
  
has	
  been	
  designed	
  to	
  produce	
  lawyers	
  who	
  will	
  provide	
  such	
  one-‐to-‐one	
  service	
  to	
  particular	
  
clients.	
  	
  
While	
  there	
  undoubtedly	
  will	
  continue	
  to	
  be	
  bespoke	
  work	
  in	
  the	
  legal	
  profession	
  of	
  the	
  future	
  
–	
  especially	
  in	
  criminal	
  matters	
  and	
  in	
  small	
  communities	
  –	
  much	
  legal	
  work	
  is	
  evolving	
  to	
  take	
  
alternative	
  forms.	
  We	
  are	
  already	
  witnessing	
  the	
  emergence	
  of	
  what	
  Susskind	
  calls	
  
standardized	
  work:	
  developing	
  common	
  frameworks	
  of	
  process	
  and	
  substance	
  in	
  areas	
  where	
  
the	
  work	
  is	
  repetitive.	
  Large	
  regional	
  and	
  national	
  firms	
  have	
  standardized	
  work	
  for	
  many	
  years.	
  
Now	
  standardization	
  has	
  spread	
  into	
  many	
  sectors	
  of	
  the	
  industry,	
  such	
  as	
  bank	
  work,	
  
foreclosures,	
  real	
  estate	
  and	
  transactions.	
  
Indeed,	
  we	
  now	
  are	
  seeing	
  a	
  third	
  step	
  in	
  the	
  evolutionary	
  process	
  –	
  the	
  systematization	
  of	
  
ever-‐larger	
  pieces	
  of	
  legal	
  work.	
  Firms	
  and	
  private	
  companies	
  are	
  developing	
  systems	
  internally	
  
to	
  more	
  efficiently	
  accomplish	
  legal	
  tasks.	
  Such	
  systems	
  include	
  automated	
  document	
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assembly,	
  interactive	
  checklisting,	
  electronic	
  workflow,	
  and	
  know-‐how	
  databases.	
  Today	
  many	
  
of	
  these	
  systems	
  are	
  being	
  “packaged”	
  –	
  systems	
  that	
  are	
  used	
  within	
  the	
  law	
  firm	
  are	
  made	
  
directly	
  accessible	
  to	
  clients,	
  usually	
  across	
  the	
  Internet.	
  A	
  final	
  turn	
  of	
  the	
  evolutionary	
  wheel	
  
is	
  today	
  producing	
  commoditized	
  legal	
  work:	
  legal	
  services	
  or	
  offerings	
  are	
  becoming	
  very	
  
readily	
  available	
  in	
  the	
  market,	
  often	
  from	
  a	
  variety	
  of	
  sources,	
  at	
  competitive	
  prices,	
  and	
  most	
  
often	
  by	
  private	
  companies	
  with	
  investment	
  capital	
  and	
  a	
  business	
  mentality.	
  As	
  law	
  professor	
  
Bill	
  Henderson	
  notes,	
  the	
  real	
  market	
  growth	
  is	
  in	
  the	
  “systematized”	
  and	
  “packaged”	
  sectors.	
  
Further	
  beyond	
  the	
  artisan	
  guild	
  of	
  bespoke	
  legal	
  work	
  is	
  the	
  emergence	
  of	
  low-‐cost	
  providers	
  
of	
  isolated	
  legal	
  services,	
  such	
  as	
  e-‐discovery	
  vendors	
  and	
  legal	
  publishers	
  (like	
  LegalZoom	
  and	
  
Rocket	
  Lawyer).	
  
The	
  Canadian	
  Bar	
  Association,	
  in	
  its	
  “Futures”	
  report	
  on	
  the	
  legal	
  profession,	
  concluded	
  that	
  
four	
  features	
  of	
  the	
  emerging	
  practice	
  environment	
  are	
  driving	
  change	
  in	
  the	
  legal	
  profession:	
  
globalization,	
  technology,	
  changing	
  client	
  expectations,	
  and	
  lack	
  of	
  access	
  to	
  legal	
  services.	
  	
  
As	
  a	
  result	
  of	
  globalization	
  –	
  or	
  better	
  said,	
  at	
  the	
  heart	
  of	
  globalization	
  –	
  is	
  the	
  declining	
  
importance	
  of	
  geographic	
  boundaries.	
  Borders,	
  place,	
  and	
  physical	
  distance	
  are	
  becoming	
  less	
  
meaningful	
  in	
  our	
  interconnected,	
  “flat”	
  world,	
  as	
  geographical	
  lines	
  mean	
  less	
  and	
  less.	
  As	
  
business-‐associated	
  legal	
  problems	
  transcend	
  traditional	
  boundaries,	
  and	
  as	
  new	
  technologies	
  
permit	
  (and	
  clients	
  increasingly	
  expect)	
  distance	
  to	
  be	
  no	
  barrier,	
  one’s	
  state	
  of	
  residence	
  is	
  less	
  
significant	
  in	
  terms	
  of	
  with	
  whom	
  and	
  how	
  a	
  lawyer	
  practices.	
  While	
  the	
  effects	
  of	
  these	
  
developments	
  may	
  be	
  slow	
  to	
  come	
  to	
  Vermont,	
  they	
  will	
  come.	
  
Technology	
  has	
  been	
  both	
  driver	
  of	
  and	
  driven	
  by	
  these	
  developments.	
  First	
  websites,	
  then	
  
blogs,	
  then	
  social	
  media	
  entered	
  the	
  profession.	
  All	
  were	
  greeted	
  initially	
  with	
  suspicion,	
  but	
  
over	
  time	
  all	
  have	
  been	
  incorporated	
  into	
  modern	
  legal	
  practice	
  –	
  even	
  in	
  traditional	
  Vermont.	
  
New	
  affinity	
  groups	
  based	
  on	
  these	
  electronic	
  means	
  of	
  communication	
  have	
  emerged.	
  At	
  the	
  
same	
  time,	
  we	
  have	
  seen	
  the	
  explosion	
  of	
  electronic	
  document	
  management	
  and	
  searching,	
  
and	
  discovery,	
  and	
  courts	
  are	
  increasingly	
  turning	
  to	
  electronic	
  filing.	
  Today	
  it	
  is	
  reasonable	
  to	
  
argue	
  –	
  and	
  Vermont	
  ethics	
  authorities	
  have	
  argued	
  –	
  that	
  a	
  lawyer	
  who	
  does	
  not	
  understand	
  
electronic	
  document	
  management	
  and	
  ESI	
  discovery	
  may	
  be	
  less	
  than	
  competent.	
  	
  
Despite	
  the	
  Vermont	
  courts’	
  troubled	
  attempts	
  to	
  create	
  a	
  working	
  system	
  of	
  electronic	
  filing,	
  
there	
  can	
  be	
  no	
  question	
  that	
  at	
  some	
  time	
  in	
  the	
  fairly-‐near	
  future	
  electronic	
  filing	
  will	
  be	
  de	
  
rigueur	
  in	
  this	
  state.	
  Tools	
  like	
  web-‐based	
  conferencing	
  and	
  electronic	
  file	
  management	
  
increasingly	
  pervade	
  the	
  practice	
  of	
  law.	
  And	
  while	
  it	
  is	
  slow	
  to	
  come	
  to	
  Vermont,	
  global	
  and	
  
domestic	
  legal	
  outsourcing	
  must	
  inevitably	
  be	
  adopted,	
  if	
  only	
  because	
  clients	
  will	
  insist	
  that	
  
lawyers	
  and	
  their	
  firms	
  work	
  as	
  efficiently	
  and	
  cost-‐effectively	
  as	
  possible.	
  Add	
  to	
  this	
  the	
  
spread	
  of	
  instantaneous	
  communication	
  via	
  email,	
  text,	
  and	
  web	
  messaging,	
  and	
  a	
  lawyer	
  is	
  
always	
  within	
  reach	
  of	
  the	
  client	
  in	
  a	
  way	
  that	
  has	
  dramatically	
  altered	
  the	
  way	
  we	
  practice.	
  
There	
  are,	
  of	
  course,	
  pockets	
  of	
  resistance	
  to	
  these	
  developments,	
  but	
  they	
  are	
  increasingly	
  
rare.	
  As	
  the	
  next	
  generation	
  of	
  lawyers,	
  raised	
  on	
  the	
  Internet,	
  arrives	
  in	
  Vermont	
  we	
  can	
  
expect	
  them	
  to	
  insist	
  upon	
  rapidly	
  adopting	
  new	
  technologies.	
  Courts,	
  too,	
  must	
  adapt	
  to	
  the	
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changing	
  ways	
  of	
  practice	
  and	
  court-‐user	
  expectations	
  in	
  order	
  to	
  efficiently	
  and	
  intelligently	
  
resolve	
  disputes.	
  
In	
  order	
  to	
  compete	
  in	
  the	
  future	
  emerging	
  legal	
  marketplace,	
  lawyers	
  need	
  to	
  make	
  better	
  use	
  
of	
  well-‐established	
  technologies	
  (such	
  as	
  word	
  processing)	
  and	
  to	
  leverage	
  technology	
  and	
  
other	
  innovations	
  that	
  facilitate	
  delivery	
  of	
  legal	
  services	
  in	
  entirely	
  new	
  ways	
  –	
  so-‐called	
  “New	
  
Law.”	
  This	
  term	
  includes	
  automated	
  document	
  assembly,	
  knowledge	
  management	
  systems	
  that	
  
help	
  lawyers	
  find	
  information	
  efficiently	
  within	
  their	
  own	
  firm,	
  expert	
  systems	
  (e.g.,	
  automated	
  
processes	
  that	
  generate	
  legal	
  conclusions	
  after	
  users	
  answer	
  a	
  series	
  of	
  branching	
  questions),	
  
cloud-‐based	
  practice	
  management,	
  legal	
  analytics	
  (e.g.,	
  using	
  “big	
  data”	
  to	
  help	
  forecast	
  the	
  
outcome	
  of	
  cases	
  and	
  determine	
  their	
  settlement	
  value),	
  and	
  virtual	
  legal	
  services	
  –	
  all	
  
organized	
  through	
  legal	
  project	
  management	
  and	
  process	
  improvement	
  techniques.	
  	
  
Clients	
  increasingly	
  expect	
  the	
  lawyers	
  they	
  hire	
  to	
  employ	
  these	
  tools	
  effectively	
  and	
  
efficiently.	
  Some	
  companies	
  in	
  the	
  national	
  market	
  are	
  starting	
  to	
  do	
  technology	
  audits	
  of	
  law	
  
firms	
  and	
  will	
  refuse	
  to	
  hire	
  firms	
  that	
  do	
  not	
  demonstrate	
  proficiency	
  in	
  new,	
  cost-‐saving	
  
technologies.	
  
Beyond	
  the	
  new	
  tools	
  generated	
  by	
  client	
  needs	
  and	
  technological	
  innovation,	
  we	
  have	
  seen	
  a	
  
host	
  of	
  new	
  players	
  enter	
  into	
  the	
  legal	
  market	
  and	
  pose	
  a	
  significant	
  and	
  growing	
  challenge	
  to	
  
lawyers.	
  To	
  a	
  great	
  extent,	
  the	
  explosion	
  of	
  pro	
  se	
  representation	
  in	
  Vermont	
  (and	
  in	
  national	
  
courts)	
  has	
  been	
  driven	
  by	
  the	
  average	
  consumer’s	
  belief	
  that	
  he	
  cannot	
  afford	
  the	
  services	
  of	
  a	
  
lawyer.	
  But	
  it	
  has	
  also	
  been	
  driven	
  by	
  new	
  “self-‐navigation”	
  tools.	
  Legal	
  advice,	
  legal	
  forms,	
  and	
  
legal	
  research	
  are	
  all	
  available	
  online	
  to	
  the	
  general	
  public,	
  often	
  at	
  no	
  cost,	
  with	
  the	
  result	
  that	
  
many	
  legal	
  consumers	
  are	
  content	
  to	
  proceed	
  some	
  distance	
  through	
  the	
  legal	
  system	
  without	
  
full-‐time	
  assistance	
  of	
  counsel.	
  So	
  striking	
  is	
  this	
  trend	
  toward	
  self-‐navigation	
  that	
  Stanford	
  Law	
  
professor,	
  F.	
  Daniel	
  Siciliano,	
  has	
  remarked	
  that	
  “[i]n	
  15	
  years,	
  two-‐thirds	
  of	
  lawyers	
  won’t	
  
practice	
  law,	
  at	
  least	
  not	
  the	
  way	
  they	
  practice	
  now.	
  Many	
  won’t	
  be	
  lawyers	
  at	
  all.”	
  	
  
A	
  host	
  of	
  technology-‐based	
  legal	
  service	
  providers	
  –	
  new	
  players	
  in	
  the	
  legal	
  market	
  –	
  have	
  
facilitated	
  the	
  trend	
  toward	
  self-‐navigation.	
  Companies	
  like	
  LegalZoom,	
  Rocket	
  Lawyer,	
  and	
  
Cooley	
  Go	
  interactively	
  create	
  legal	
  documents	
  at	
  reasonable	
  cost	
  (i.e.,	
  less	
  than	
  what	
  a	
  lawyer	
  
would	
  charge	
  without	
  restraint).80	
  So	
  does	
  Law	
  Help	
  Interactive,	
  which	
  does	
  it	
  for	
  free.	
  Shake	
  is	
  
a	
  tablet-‐based	
  contract	
  app.	
  WeVorce	
  provides	
  family	
  law	
  services	
  online.	
  Neota	
  Logic	
  creates	
  
interactive	
  systems	
  that	
  answer	
  legal,	
  regulatory,	
  and	
  compliance	
  questions.	
  Consumers	
  can	
  
find	
  answers	
  to	
  their	
  own	
  legal	
  questions	
  using	
  the	
  legal	
  research	
  capabilities	
  of	
  Google	
  Scholar.	
  
A	
  whole	
  string	
  of	
  companies	
  (e.g.,	
  Modria,	
  Fair	
  Outcomes,	
  Inc.,	
  VirtualCourthouse)	
  provide	
  
online	
  dispute	
  resolution	
  that	
  avoids	
  the	
  costs	
  of	
  lawyers,	
  courts,	
  arbitrators,	
  and	
  mediators.	
  
Vaster	
  still	
  is	
  the	
  open	
  source	
  information	
  available	
  on	
  legal	
  blogs,	
  websites	
  and	
  forums,	
  which	
  
many	
  consumers	
  may	
  utilize	
  rather	
  than	
  ever	
  approaching	
  a	
  lawyer	
  for	
  assistance.	
  
80

	
  LegalZoom	
  recently	
  filed	
  an	
  antitrust	
  suit	
  against	
  the	
  North	
  Carolina	
  State	
  Bar,	
  citing	
  a	
  US	
  Supreme	
  Court	
  
decision	
  that	
  held	
  that	
  a	
  state	
  dental	
  board	
  was	
  engaged	
  in	
  restraint	
  of	
  trade	
  when	
  it	
  tried	
  to	
  limit	
  the	
  activities	
  of	
  
a	
  new	
  category	
  of	
  providers	
  engaged	
  in	
  teeth	
  whitening.	
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Legal	
  process	
  outsourcing,	
  in	
  which	
  pieces	
  of	
  complicated	
  legal	
  work,	
  often	
  requiring	
  legal	
  
judgment,	
  are	
  farmed	
  out	
  to	
  providers	
  in	
  less	
  expensive	
  markets	
  domestically	
  and	
  overseas	
  has	
  
become	
  common	
  in	
  certain	
  strata	
  of	
  the	
  legal	
  market	
  (through	
  companies	
  like	
  Pangea3	
  and	
  
Integreon)	
  and	
  promises	
  to	
  spread	
  more	
  deeply	
  because	
  of	
  the	
  considerable	
  cost	
  savings	
  it	
  
makes	
  possible.	
  And,	
  finally,	
  artificial	
  intelligence	
  has	
  leapt	
  out	
  of	
  the	
  pages	
  of	
  science	
  fiction	
  
and	
  into	
  the	
  business	
  world	
  as	
  intelligent	
  machines	
  have	
  been	
  developed	
  to	
  tackle	
  more	
  and	
  
more	
  of	
  the	
  work	
  once	
  performed	
  by	
  trained	
  professionals.	
  There	
  is	
  absolutely	
  no	
  reason	
  to	
  
think	
  this	
  development	
  will	
  not	
  spread	
  to	
  the	
  legal	
  industry,	
  quite	
  possibly	
  replacing	
  lawyers	
  
with	
  robots	
  on	
  a	
  wide	
  range	
  of	
  legal	
  work.81	
  
Each	
  of	
  these	
  new	
  players	
  –	
  the	
  document	
  companies,	
  the	
  dispute	
  resolution	
  services,	
  the	
  new	
  
legal	
  services	
  providers	
  –	
  promise	
  to	
  alter	
  the	
  landscape	
  of	
  legal	
  practice	
  in	
  significant	
  ways	
  in	
  
the	
  coming	
  decade.	
  One	
  trend	
  that	
  is	
  already	
  emerging	
  is	
  the	
  virtual	
  law	
  practice.	
  Driven	
  by	
  the	
  
availability	
  of	
  new	
  technologies,	
  such	
  practices	
  may	
  include	
  the	
  delivery	
  of	
  online	
  legal	
  advice,	
  
the	
  creation,	
  assembly,	
  and	
  review	
  of	
  legal	
  documents	
  and	
  forms,	
  and	
  lawyer-‐client	
  discussions	
  
–	
  all	
  without	
  a	
  face-‐to-‐face	
  meeting,	
  an	
  office	
  or	
  conference	
  room,	
  or	
  even	
  location	
  within	
  the	
  
same	
  geographical	
  region	
  of	
  the	
  world.	
  	
  
It	
  is	
  clear	
  from	
  this	
  discussion	
  regarding	
  technology	
  in	
  the	
  legal	
  market	
  that	
  much	
  of	
  the	
  change	
  
is	
  driven	
  by	
  client	
  expectations.	
  Some	
  consumers	
  look	
  for	
  alternatives	
  to	
  lawyers	
  because	
  they	
  
cannot	
  –	
  or	
  think	
  they	
  cannot	
  –	
  afford	
  the	
  hourly	
  rates	
  or	
  flat	
  fees	
  charged	
  by	
  lawyers.	
  Others	
  
balk	
  because	
  they	
  cannot	
  budget	
  for	
  legal	
  costs	
  and	
  fear	
  unpredictable,	
  high	
  fees	
  due	
  to	
  the	
  
use	
  of	
  the	
  billable	
  hour.	
  Many	
  just	
  assume	
  that	
  online	
  sources	
  are	
  sufficient	
  to	
  get	
  the	
  result	
  
they	
  need.	
  All	
  consumers	
  seek	
  to	
  reduce	
  their	
  costs	
  while	
  achieving	
  their	
  ends	
  in	
  an	
  efficient	
  
manner.	
  	
  
Lawyers	
  are	
  increasingly	
  becoming	
  an	
  unattractive	
  option	
  for	
  these	
  consumers,	
  made	
  even	
  
more	
  unattractive	
  by	
  the	
  fact	
  that	
  lawyers	
  can	
  be	
  inconvenient	
  and	
  inefficient	
  to	
  use,	
  and	
  that	
  
they	
  are	
  slow	
  in	
  delivering	
  needed	
  services,	
  frequently	
  because	
  they	
  lag	
  behind	
  technologically.	
  
Courts	
  are	
  victims	
  too	
  as	
  they	
  lag	
  further	
  behind	
  and	
  cannot	
  meet	
  the	
  needs	
  of	
  the	
  user	
  
population.	
  Because	
  change	
  has	
  already	
  come	
  to	
  pass,	
  lawyers	
  must	
  embrace	
  technology	
  and	
  
learn	
  to	
  use	
  it	
  to	
  their	
  best	
  advantage	
  before	
  F.	
  Daniel	
  Siciliano’s	
  prediction	
  becomes	
  a	
  reality.	
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  One	
  prognosticator	
  has	
  predicted	
  that	
  “AI	
  will	
  cause	
  the	
  structural	
  collapse	
  of	
  law	
  firms	
  by	
  2030.”	
  Dan	
  Bindman,	
  
Report:	
  Artificial	
  Intelligence	
  Will	
  Cause	
  “Structural	
  Collapse”	
  of	
  Law	
  Firms	
  by	
  2030,	
  LEGAL	
  FUTURES,	
  Dec.	
  1,	
  2014,	
  
http://www.legalfutures.co.uk/latest-‐news/report-‐ai-‐will-‐transform-‐legal-‐world.	
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Committee	
  Activity	
  
A.

Meetings	
  and	
  the	
  Survey	
  

In	
  response	
  to	
  the	
  Chief	
  Justice’s	
  charge,	
  the	
  VBA	
  board	
  of	
  managers	
  decided	
  to	
  form	
  a	
  
commission	
  to	
  study	
  the	
  four	
  areas	
  of	
  concern	
  laid	
  out	
  by	
  the	
  Chief.	
  Each	
  area	
  became	
  the	
  
subject	
  of	
  an	
  individual	
  study	
  committee,	
  with	
  members	
  of	
  the	
  board	
  and	
  the	
  membership	
  at	
  
large	
  who	
  agreed	
  to	
  serve	
  and	
  contribute	
  to	
  the	
  discussion.	
  For	
  the	
  Technology	
  Committee,	
  
several	
  initial	
  meetings	
  were	
  held	
  to	
  brainstorm	
  and	
  lay	
  out	
  the	
  areas	
  of	
  concern	
  and	
  then	
  
formulate	
  a	
  survey	
  to	
  poll	
  the	
  membership	
  regarding	
  those	
  concerns.	
  In	
  advance	
  of	
  the	
  March	
  
2015	
  Mid-‐Year	
  Meeting,	
  the	
  Committee	
  circulated	
  a	
  survey	
  to	
  address	
  technological	
  issues	
  
practitioners	
  were	
  having	
  inside	
  their	
  firms.	
  
The	
  survey	
  questions	
  focused	
  on	
  our	
  members’	
  use	
  of	
  technology	
  in	
  their	
  firms.	
  We	
  received	
  
131	
  responses	
  from	
  all	
  14	
  counties	
  and	
  nine	
  responses	
  from	
  out-‐of-‐state.	
  The	
  survey	
  gave	
  a	
  
glimpse	
  into	
  the	
  current	
  state	
  of	
  technology	
  among	
  VBA	
  members.	
  Notably,	
  78%	
  of	
  the	
  
respondents	
  were	
  from	
  offices	
  of	
  less	
  than	
  five	
  attorneys.	
  
Some	
  of	
  the	
  concerns	
  highlighted	
  in	
  the	
  VBA’s	
  survey	
  were:	
  	
  
1.
2.
3.
4.

computer	
  speed	
  and	
  connection	
  speed	
  (including	
  connectivity	
  issues),	
  
cost	
  of	
  the	
  technology	
  and	
  cost	
  of	
  its	
  maintenance,	
  
pace	
  and	
  implementation	
  of	
  technological	
  changes	
  and	
  updates,	
  and	
  
viruses	
  and	
  security.	
  	
  

While	
  there	
  were	
  diverse	
  answers	
  to	
  the	
  question	
  about	
  primary	
  technology	
  issues,	
  the	
  themes	
  
noted	
  above	
  were	
  consistent	
  among	
  multiple	
  respondents.	
  
The	
  ABA	
  Solo,	
  Small	
  Firm	
  and	
  General	
  Practice	
  Division	
  also	
  conducted	
  a	
  technology	
  survey.	
  The	
  
ABA	
  survey	
  found	
  that	
  the	
  two	
  most	
  important	
  technology	
  issues	
  facing	
  their	
  respondents	
  
nationwide	
  were:	
  
1. knowing	
  what	
  to	
  buy	
  or	
  use,	
  and	
  	
  
2. finding	
  the	
  time	
  to	
  learn.	
  	
  
Additionally,	
  58%	
  of	
  the	
  457	
  ABA	
  survey	
  respondents	
  did	
  not	
  use	
  law	
  practice	
  management	
  
software	
  and	
  60%	
  did	
  not	
  use	
  stand-‐alone	
  billing	
  software.	
  In	
  Vermont,	
  approximately	
  74%	
  of	
  
the	
  VBA	
  respondents	
  used	
  case	
  management	
  software	
  and	
  over	
  95%	
  used	
  time	
  and	
  billing	
  
software.	
  While	
  64%	
  of	
  the	
  ABA	
  respondents	
  used	
  cloud-‐based	
  file	
  storage,	
  only	
  40%	
  of	
  the	
  
VBA	
  respondents	
  did.	
  
The	
  answers	
  to	
  these	
  surveys	
  were	
  reviewed	
  and	
  considered	
  while	
  working	
  on	
  the	
  agenda	
  for	
  
the	
  Technology	
  Committee.	
  Some	
  of	
  the	
  responses	
  were	
  considered	
  directly	
  in	
  conjunction	
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with	
  the	
  plenary	
  session,	
  which	
  was	
  offered	
  at	
  the	
  VBA	
  Mid-‐Year	
  meeting	
  in	
  March.	
  Other	
  
responses	
  were	
  considered	
  in	
  light	
  of	
  the	
  commission's	
  recommendations.	
  
B.	
  

The	
  Mid-‐Year	
  Meeting	
  and	
  Beyond	
  

On	
  March	
  20,	
  2015,	
  the	
  Technology	
  Committee	
  held	
  a	
  roundtable	
  discussion,	
  “Technology	
  in	
  
Our	
  Future,”	
  at	
  the	
  VBA	
  Mid-‐Year	
  Meeting.	
  Several	
  members	
  of	
  the	
  Committee	
  were	
  present,	
  
as	
  was	
  Jeff	
  Loewer,	
  Chief	
  Information	
  Officer	
  for	
  the	
  Vermont	
  Judiciary’s	
  Office	
  of	
  the	
  Court	
  
Administrator.	
  Roughly	
  20-‐25	
  members	
  of	
  the	
  bar	
  attended,	
  and	
  many	
  contributed	
  to	
  the	
  
discussion.	
  	
  
	
  
1. Electronic	
  Case	
  Management	
  System,	
  Implementation,	
  and	
  Funding	
  
Jeff	
  Loewer	
  briefly	
  presented	
  on	
  one	
  of	
  the	
  most	
  obvious	
  subjects	
  of	
  curiosity	
  in	
  technology	
  and	
  
the	
  practice	
  of	
  law	
  in	
  Vermont:	
  the	
  state’s	
  fledgling	
  electronic	
  case	
  management	
  and	
  filing	
  
system,	
  and	
  the	
  possibility	
  of	
  its	
  expansion	
  statewide.	
  He	
  discussed	
  the	
  prevalence	
  of	
  these	
  
systems	
  across	
  the	
  country,	
  and	
  various	
  other	
  state	
  judiciary	
  approaches	
  to	
  implementation	
  as	
  
compared	
  to	
  Vermont’s.	
  The	
  VBA’s	
  technology	
  survey	
  showed	
  that	
  90%	
  of	
  respondents	
  have	
  
access	
  to	
  professional	
  PDF-‐editing	
  software	
  that	
  will	
  enable	
  them	
  to	
  jump	
  right	
  in	
  to	
  a	
  
statewide	
  system.	
  The	
  bar	
  is	
  ready,	
  and	
  most	
  attendants	
  seemed	
  to	
  agree	
  that	
  this	
  should	
  be	
  a	
  
priority	
  for	
  Vermont.	
  	
  
The	
  primary	
  problem	
  blocking	
  implementation	
  of	
  a	
  statewide	
  system	
  is	
  funding.	
  Mr.	
  Loewer	
  
noted	
  that	
  the	
  judiciary	
  considers	
  this	
  a	
  top	
  priority	
  and	
  is	
  considering	
  using	
  capital	
  bonds	
  to	
  
fund	
  it	
  if	
  necessary.	
  However,	
  the	
  Governor’s	
  office	
  has	
  to	
  approve	
  the	
  judiciary’s	
  budget	
  
before	
  it	
  is	
  presented	
  to	
  the	
  legislature	
  for	
  approval.	
  In	
  addition	
  to	
  funding,	
  the	
  judiciary	
  faces	
  
several	
  logistical	
  issues	
  with	
  implementation,	
  such	
  as:	
  	
  
1) whether	
  to	
  go	
  third-‐party	
  or	
  in-‐house	
  for	
  design	
  and	
  maintenance	
  of	
  the	
  system;	
  	
  
2) how	
  to	
  standardize	
  the	
  system	
  across	
  units;	
  and	
  	
  
3) whether	
  to	
  implement	
  the	
  system	
  statewide	
  or,	
  as	
  we	
  have	
  with	
  eCabinet,	
  to	
  use	
  a	
  
few	
  units	
  and/or	
  divisions	
  as	
  test	
  subjects.	
  	
  
There	
  are	
  many	
  steps	
  between	
  the	
  judiciary’s	
  dream	
  of	
  an	
  integrated	
  electronic	
  case-‐
management	
  system	
  and	
  the	
  reality	
  of	
  implementation	
  some	
  3-‐5	
  years	
  down	
  the	
  road.	
  Mr.	
  
Loewer	
  recommended	
  that	
  members	
  of	
  the	
  bar	
  speak	
  with	
  their	
  legislators,	
  particularly	
  on	
  the	
  
upcoming	
  fiscal	
  year	
  budgets,	
  as	
  ultimately	
  the	
  legislature	
  will	
  determine	
  how	
  quickly	
  this	
  
dream	
  becomes	
  reality.82	
  	
  
82

	
  For	
  any	
  who	
  are	
  interested,	
  the	
  judiciary	
  provides	
  information	
  and	
  materials	
  about	
  Vermont’s	
  evolving	
  “Next	
  
Generation	
  Court	
  Case	
  Management	
  System”	
  at	
  https://www.vermontjudiciary.org/ng-‐cms/default.aspx.	
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2.	
  

Thoughts	
  From	
  the	
  Bar	
  

The	
  Roundtable	
  participants	
  discussed	
  a	
  number	
  of	
  areas	
  of	
  interest	
  relating	
  to	
  technology	
  in	
  
practice,	
  including:	
  	
  
•
•
•
•
•

•

Discovery	
  materials,	
  and	
  the	
  possibility	
  of	
  requiring	
  propounders	
  to	
  give	
  opposing	
  
counsel	
  a	
  text	
  version	
  of	
  discovery	
  requests	
  to	
  aid	
  in	
  drafting	
  responses;	
  
Arraignments	
  by	
  video,	
  and	
  privacy	
  concerns	
  related	
  to	
  such	
  a	
  practice	
  such	
  as	
  the	
  
ability	
  of	
  criminal	
  defendants	
  to	
  privately	
  confer	
  with	
  counsel;	
  
Encouraging	
  attorneys,	
  and	
  the	
  courts,	
  to	
  consider	
  the	
  burden	
  on	
  clients/parties	
  by	
  
requiring	
  in-‐person	
  appearances	
  at	
  hearings;	
  
Presuming	
  remote	
  or	
  phone	
  appearance	
  and	
  a	
  requirement	
  to	
  file	
  a	
  motion	
  for	
  in-‐
person	
  appearance	
  for	
  certain	
  routine	
  hearings,	
  rather	
  than	
  the	
  converse;	
  
Firm	
  electronic	
  file	
  management,	
  concerns	
  with	
  the	
  reliability	
  of	
  electronic	
  vs.	
  paper	
  
files,	
  and	
  firm	
  experiences	
  ranging	
  from	
  completely	
  papered	
  to	
  completely	
  
paperless;	
  and	
  
Various	
  security	
  concerns	
  such	
  as	
  regular	
  network	
  backup,	
  cloud	
  networking,	
  
written	
  information	
  security	
  policies,	
  and	
  encrypted	
  emails.	
  

	
  
3.	
  

Thoughts	
  From	
  a	
  Future	
  Practitioner	
  	
  

In	
  addition	
  to	
  practicing	
  members	
  of	
  the	
  Vermont	
  bar,	
  the	
  committee	
  invited	
  Amy	
  Davis,	
  a	
  2015	
  
graduate	
  from	
  Vermont	
  Law	
  School,	
  to	
  participate	
  in	
  the	
  committee	
  and	
  comment	
  at	
  the	
  
Roundtable	
  from	
  the	
  point	
  of	
  view	
  of	
  future	
  members.	
  The	
  Committee	
  intentionally	
  sought	
  out	
  
a	
  member	
  of	
  the	
  “Millennial	
  Generation”	
  for	
  input,	
  as	
  this	
  generation	
  has	
  a	
  unique	
  perspective	
  
on	
  the	
  world	
  before	
  and	
  after	
  the	
  Internet,	
  and	
  how	
  technology	
  integrates	
  into	
  everyday	
  life.	
  	
  	
  
Ms.	
  Davis	
  had	
  this	
  to	
  say	
  about	
  her	
  experiences	
  straddling	
  the	
  largely	
  paperless	
  world	
  of	
  law	
  
school	
  and,	
  from	
  her	
  perspective,	
  the	
  confusingly	
  papered	
  world	
  of	
  practice	
  she	
  encountered	
  
during	
  her	
  internships:	
  	
  
Vermont	
  Law	
  School	
  is	
  one	
  of	
  the	
  front-‐runners	
  for	
  the	
  nation’s	
  top	
  environmental	
  law	
  
schools,	
  so	
  it	
  only	
  makes	
  sense	
  that	
  its	
  students	
  are	
  taught	
  to	
  eliminate	
  paper	
  
consumption	
  as	
  much	
  as	
  possible.	
  Students	
  are	
  allowed	
  a	
  certain	
  number	
  of	
  free	
  copies	
  
from	
  the	
  computer	
  labs	
  before	
  being	
  charged;	
  professors	
  all	
  permit	
  exams	
  to	
  be	
  taken	
  
on	
  laptops;	
  students	
  receive	
  and	
  submit	
  assignments	
  via	
  an	
  electronic	
  system;	
  most	
  
students	
  take	
  their	
  notes	
  on	
  their	
  laptops;	
  and	
  many	
  professors	
  use	
  Microsoft	
  Word’s	
  
“Track	
  Changes”	
  feature	
  to	
  give	
  electronic	
  feedback	
  on	
  assignments.	
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However,	
  in	
  my	
  Vermont	
  internships	
  I	
  noticed	
  numerous	
  inconsistencies	
  between	
  law	
  
school	
  and	
  practice,	
  between	
  county	
  court	
  systems,	
  and	
  between	
  the	
  federal	
  and	
  state	
  
court	
  systems.	
  Within	
  the	
  state,	
  the	
  basics	
  of	
  pleading	
  and	
  practice	
  vary	
  depending	
  on	
  
the	
  county,	
  creating	
  an	
  unnecessary	
  learning	
  curve	
  for	
  young	
  attorneys	
  and	
  a	
  burden	
  on	
  
their	
  mentors.	
  Every	
  firm	
  uses	
  a	
  different	
  system,	
  ranging	
  from	
  all	
  paper	
  files,	
  very	
  basic	
  
conflict	
  management,	
  and	
  reliance	
  on	
  staff	
  to	
  draft	
  documents,	
  to	
  entirely	
  paperless,	
  
mobile,	
  and	
  technology-‐driven.	
  As	
  more	
  and	
  more	
  young	
  attorneys	
  come	
  in	
  to	
  refresh	
  
the	
  Vermont	
  bar,	
  older	
  attorneys	
  must	
  accept	
  that	
  the	
  younger	
  generation	
  is	
  more	
  
comfortable	
  with	
  paperless	
  and	
  cloud-‐based	
  operating	
  systems,	
  and	
  they	
  must	
  be	
  open	
  
to	
  the	
  younger	
  generation	
  helping	
  them	
  learn	
  and	
  explore	
  other	
  technological	
  options.	
  If	
  
my	
  84-‐year	
  old	
  grandmother	
  can	
  learn	
  how	
  to	
  use	
  an	
  iPad,	
  then	
  you	
  can	
  learn	
  the	
  basics	
  
of	
  SpiderOak.	
  I	
  promise.	
  	
  
In	
  addition,	
  practice	
  in	
  federal	
  court	
  vs.	
  state	
  court	
  is	
  surprisingly	
  different.	
  For	
  example,	
  
in	
  federal	
  court	
  an	
  attorney	
  need	
  only	
  throw	
  an	
  exhibit	
  up	
  on	
  the	
  Electronic	
  Evidence	
  
Presenter	
  (“ELMO”)	
  for	
  presentation	
  to	
  the	
  jury,	
  whereas	
  in	
  state	
  court	
  I	
  have	
  watched	
  
twelve	
  jurors	
  huddle	
  around	
  a	
  laptop	
  perched	
  on	
  a	
  milk	
  crate	
  to	
  watch	
  a	
  deposition	
  
because	
  the	
  court’s	
  television	
  wasn’t	
  compatible	
  with	
  the	
  video’s	
  format.	
  Trial	
  practice	
  is	
  
an	
  ongoing	
  skill	
  developed	
  over	
  time,	
  but	
  the	
  more	
  uniform	
  the	
  various	
  state	
  and	
  federal	
  
courts	
  can	
  make	
  it,	
  the	
  shallower	
  the	
  learning	
  curve	
  will	
  be	
  for	
  incoming	
  attorneys.	
  
As	
  I	
  see	
  it,	
  the	
  solution	
  to	
  these	
  problems	
  is	
  twofold.	
  First,	
  technology	
  in	
  our	
  state	
  needs	
  
to	
  step	
  up	
  its	
  game.	
  To	
  go	
  from	
  law	
  school,	
  where	
  everything	
  is	
  online,	
  e-‐mailed,	
  and	
  
paperless,	
  to	
  a	
  system	
  where	
  pleadings	
  must	
  be	
  printed	
  and	
  mailed	
  or	
  hand-‐delivered,	
  is	
  
12	
  steps	
  backwards,	
  not	
  a	
  forward	
  step	
  for	
  the	
  profession.	
  Second,	
  Vermont	
  Law	
  School	
  
should	
  take	
  more	
  of	
  a	
  proactive	
  approach	
  to	
  producing	
  practitioners	
  rather	
  than	
  legal	
  
theorists	
  hoping	
  to	
  practice	
  in	
  this	
  state.	
  We	
  might	
  know	
  how	
  to	
  write	
  a	
  complaint	
  when	
  
we	
  graduate,	
  but	
  we	
  often	
  have	
  no	
  idea	
  how	
  to	
  submit	
  it	
  to	
  the	
  court,	
  whether	
  we	
  can	
  
email	
  a	
  pleading,	
  if	
  it	
  has	
  to	
  be	
  hand-‐delivered,	
  and	
  whether	
  we	
  can	
  rely	
  on	
  that	
  practice	
  
from	
  county	
  to	
  county.	
  
A	
  more	
  uniform	
  system	
  throughout	
  the	
  state	
  coupled	
  with	
  a	
  more	
  practical	
  education	
  on	
  
Vermont	
  pleading	
  and	
  practice	
  will	
  help	
  produce	
  attorneys	
  who	
  are	
  ready	
  to	
  practice,	
  
have	
  less	
  to	
  learn,	
  and	
  can	
  better	
  contribute	
  to	
  each	
  firm’s	
  bottom	
  line	
  when	
  we	
  are	
  
admitted	
  to	
  practice.	
  
	
  
C.	
  	
  

Security	
  Concerns	
  

One	
  often-‐cited	
  impediment	
  to	
  digitization	
  or	
  modernization	
  of	
  the	
  average	
  law	
  office	
  is	
  the	
  
issue	
  of	
  security.	
  Lawyers,	
  especially	
  those	
  who	
  have	
  only	
  used	
  paper,	
  are	
  leery	
  of	
  any	
  digital	
  
system	
  at	
  the	
  onset,	
  but	
  even	
  more	
  so	
  of	
  any	
  cloud-‐based	
  system.	
  Practices	
  run	
  the	
  gambit	
  
from	
  blind	
  faith	
  in	
  all	
  things	
  cloud	
  to	
  total	
  mistrust	
  giving	
  rise	
  to	
  triplicate	
  paper	
  products.	
  What	
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many	
  lawyers	
  don’t	
  realize	
  is	
  that	
  security	
  is	
  less	
  a	
  matter	
  of	
  protection	
  from	
  theft	
  and	
  
nefarious	
  actions	
  and	
  more	
  a	
  matter	
  of	
  reasonable	
  diligence	
  to	
  safeguard	
  the	
  system	
  in	
  place	
  
and	
  recover	
  data	
  using	
  currently	
  available	
  reasonably	
  competent	
  systems.	
  
Because	
  a	
  lawyer	
  cannot	
  see	
  this	
  system,	
  lawyers	
  may	
  assume	
  the	
  data	
  is	
  more	
  vulnerable	
  
because	
  it	
  is	
  “out	
  there.”	
  However,	
  it	
  is	
  potentially	
  more	
  likely	
  that	
  a	
  dishonest	
  office	
  cleaner,	
  
software	
  vendor	
  or	
  visitor	
  could	
  steal	
  paper	
  files	
  from	
  a	
  law	
  office	
  than	
  it	
  would	
  be	
  for	
  an	
  
average	
  thief	
  to	
  steal	
  cloud-‐based	
  files.	
  A	
  well-‐built	
  cloud	
  based	
  system	
  may	
  indeed	
  provide	
  
equal	
  or	
  better	
  protection	
  but	
  the	
  key	
  is	
  for	
  lawyers	
  to	
  have	
  some	
  knowledge	
  regarding	
  the	
  
system	
  and	
  do	
  their	
  due	
  diligence	
  to	
  ensure	
  the	
  reliability	
  of	
  the	
  system.	
  
Security	
  must	
  be	
  a	
  top	
  consideration	
  when	
  moving	
  previously	
  paper-‐based	
  functions	
  to	
  a	
  digital	
  
environment.	
  This	
  is	
  especially	
  true	
  when	
  processes	
  are	
  virtualized	
  in	
  a	
  cloud	
  setting,	
  where	
  
users	
  cannot	
  realistically	
  inspect	
  their	
  service	
  providers,	
  their	
  locations,	
  or	
  the	
  subcontractors	
  
to	
  which	
  they	
  outsource	
  services.	
  While	
  any	
  business	
  has	
  a	
  duty	
  to	
  safeguard	
  data	
  with	
  which	
  it	
  
is	
  entrusted,	
  the	
  duties	
  for	
  lawyers	
  are	
  heightened	
  because	
  lawyers	
  are	
  subject	
  to	
  both	
  
generally	
  applicable	
  laws	
  and	
  the	
  rules	
  of	
  professional	
  conduct.	
  Increasingly,	
  as	
  outsourcing	
  –	
  
and	
  especially	
  cloud-‐based	
  outsourcing	
  –	
  becomes	
  the	
  norm,	
  it	
  is	
  important	
  to	
  remember	
  that	
  
while	
  work	
  can	
  be	
  outsourced,	
  we	
  cannot	
  outsource	
  responsibility.	
  To	
  this	
  end,	
  lawyers	
  must	
  
educate	
  themselves	
  in	
  some	
  basic	
  facts	
  related	
  to	
  security.	
  
There	
  are	
  several	
  important	
  cybersecurity	
  facts	
  to	
  remember.	
  First,	
  security	
  must	
  not	
  be	
  seen	
  
as	
  a	
  product	
  or	
  outcome	
  –	
  is	
  a	
  process.	
  Second,	
  security	
  should	
  also	
  not	
  be	
  seen	
  in	
  purely	
  
technical	
  terms,	
  or	
  in	
  purely	
  compliance	
  terms	
  –	
  security	
  mindfulness	
  must	
  encompass	
  three	
  
distinct	
  types	
  of	
  controls:	
  physical,	
  technical,	
  and	
  administrative.	
  In	
  view	
  of	
  the	
  process-‐based	
  
approach	
  to	
  security,	
  the	
  security	
  lifecycle	
  should	
  involve	
  iterative	
  steps	
  of	
  risk-‐assessment,	
  
controls	
  selection,	
  implementation,	
  and	
  a	
  learning	
  feedback	
  loop	
  that	
  informs	
  necessary	
  
adjustments	
  to	
  security	
  controls.	
  Third,	
  security	
  should	
  be	
  governed	
  by	
  reasonableness,	
  and	
  the	
  
related	
  concept	
  of	
  defensibility.	
  Modern	
  security	
  practice	
  recognizes	
  that	
  no	
  security	
  program	
  
is	
  perfect.	
  Finally	
  –	
  and	
  perhaps	
  most	
  importantly	
  –	
  security	
  practices	
  can	
  never	
  neglect	
  the	
  
human	
  element.	
  The	
  greatest	
  threat	
  to	
  information	
  security	
  is	
  almost	
  always	
  insiders,	
  either	
  
through	
  malice,	
  or	
  more	
  often	
  foolishness	
  or	
  lack	
  of	
  knowledge.	
  
Unfortunately,	
  security	
  does	
  not	
  add	
  any	
  new	
  feature	
  of	
  value	
  to	
  a	
  practice.	
  For	
  lawyers,	
  it	
  may	
  
not	
  even	
  be	
  much	
  of	
  a	
  product	
  differentiator,	
  as	
  would-‐be	
  clients	
  probably	
  assume	
  that	
  
lawyers’	
  services	
  are	
  “secure”	
  anyway.	
  However,	
  security	
  is	
  essential,	
  especially	
  given	
  the	
  
sensitive	
  nature	
  of	
  the	
  trust	
  clients	
  place	
  in	
  lawyers.	
  The	
  same	
  will	
  be	
  true	
  –	
  perhaps	
  more	
  so	
  –	
  
if	
  and	
  when	
  state	
  bodies	
  undertake	
  modernization	
  efforts	
  that	
  digitize	
  additional	
  portions	
  of	
  
court	
  work.	
  While	
  security	
  may	
  not	
  be	
  glamorous	
  or	
  an	
  obvious	
  value	
  addition,	
  lawyers,	
  the	
  
public,	
  and	
  the	
  judicial	
  system	
  all	
  have	
  too	
  much	
  at	
  stake	
  not	
  to	
  make	
  security	
  a	
  top	
  
consideration	
  when	
  making	
  the	
  daily	
  decision	
  to	
  adopt	
  new	
  technologies	
  or	
  continuing	
  to	
  use	
  
one	
  that	
  is	
  already	
  in	
  use.	
  
A	
  more	
  thorough	
  discussion	
  of	
  security	
  matters	
  is	
  contained	
  in	
  the	
  Appendix	
  to	
  this	
  report.	
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RECOMMENDATIONS	
  
A.

The	
  Court	
  System	
  
1.	
   Court	
  Case	
  Management	
  System	
  –	
  The	
  Case	
  for	
  Case	
  Management	
  

At	
  this	
  point	
  it	
  is	
  almost	
  axiomatic	
  to	
  say	
  that	
  the	
  Vermont	
  judiciary	
  needs	
  new	
  case	
  
management	
  software.	
  The	
  judiciary	
  has	
  been	
  using	
  essentially	
  the	
  same	
  case	
  management	
  
software	
  for	
  over	
  30	
  years.	
  By	
  contrast,	
  consider	
  the	
  changes	
  in	
  technology	
  that	
  have	
  occurred	
  
over	
  the	
  same	
  time	
  period.	
  For	
  example,	
  Microsoft	
  first	
  introduced	
  Windows	
  in	
  1985.	
  Microsoft	
  
introduced	
  Windows	
  10	
  in	
  July	
  2015.	
  Consider	
  the	
  changes	
  in	
  cell	
  phones	
  and	
  the	
  Internet	
  that	
  
have	
  driven	
  even	
  bigger	
  changes	
  in	
  society	
  over	
  this	
  time	
  period.	
  Hardly	
  more	
  needs	
  to	
  be	
  said	
  
to	
  justify	
  updating	
  this	
  integral	
  part	
  of	
  the	
  judicial	
  system.	
  
The	
  judiciary	
  operates	
  trial	
  courts	
  in	
  every	
  county	
  in	
  the	
  state.	
  It	
  operates	
  the	
  Civil	
  Division,	
  
Criminal	
  Division,	
  Family	
  Division,	
  Probate	
  Division,	
  Environmental	
  Division,	
  Judicial	
  Bureau,	
  and	
  
Supreme	
  Court.	
  Tens	
  of	
  thousands	
  of	
  cases	
  are	
  filed	
  in	
  the	
  state	
  court	
  each	
  year	
  and	
  litigants	
  
expect	
  the	
  cases	
  to	
  track	
  through	
  the	
  system	
  quickly	
  and	
  efficiently.	
  Yet	
  information	
  about	
  
many	
  individual	
  cases	
  is	
  only	
  available	
  in	
  each	
  individual	
  county.	
  Much	
  of	
  the	
  substantive	
  
information	
  about	
  these	
  cases	
  exists	
  only	
  on	
  paper,	
  paper	
  located	
  in	
  individual	
  courthouses.	
  
Much	
  of	
  the	
  data	
  has	
  to	
  be	
  manually	
  reentered	
  by	
  court	
  staff	
  based	
  on	
  paper	
  filings	
  of	
  litigants.	
  
Implementing	
  a	
  modern	
  case	
  management	
  system	
  will	
  assist	
  with	
  efficiencies	
  by	
  reducing	
  
redundant	
  data	
  entry,	
  eliminating	
  silos	
  of	
  information	
  (whether	
  they	
  be	
  County	
  silos	
  or	
  Judicial	
  
Division	
  silos),	
  and	
  ultimately	
  permitting	
  litigants	
  easy	
  access	
  to	
  information	
  about	
  the	
  cases	
  
that	
  they	
  are	
  involved	
  in.	
  
The	
  lack	
  of	
  a	
  modern	
  case	
  management	
  system	
  also	
  undermines	
  the	
  public's	
  faith	
  in	
  the	
  judicial	
  
system.	
  In	
  the	
  absence	
  of	
  a	
  modern	
  case	
  management	
  system,	
  the	
  gap	
  between	
  the	
  judiciary's	
  
actual	
  technological	
  capability	
  and	
  the	
  expectations	
  of	
  the	
  court	
  users	
  and	
  general	
  public	
  will	
  
continue	
  to	
  widen.	
  Not	
  that	
  long	
  ago,	
  the	
  court	
  needed	
  to	
  manage	
  the	
  expectations	
  of	
  litigants	
  
accustomed	
  to	
  transacting	
  business	
  via	
  computer.	
  Now,	
  the	
  court	
  serves	
  litigants	
  who	
  are	
  
increasingly	
  accustomed	
  to	
  being	
  able	
  to	
  manage	
  the	
  affairs	
  of	
  their	
  personal	
  and	
  professional	
  
lives	
  on	
  their	
  smartphone.	
  
The	
  judiciary	
  has	
  implemented	
  pilot	
  programs	
  to	
  investigate	
  electronic	
  filing	
  by	
  attorneys	
  and	
  
ultimately	
  all	
  litigants.	
  Those	
  programs	
  have	
  convinced	
  the	
  judiciary	
  that	
  it	
  must	
  investigate	
  a	
  
new	
  electronic	
  case	
  management	
  system	
  that	
  will	
  allow	
  for	
  electronic	
  filing	
  and	
  the	
  retrieval	
  of	
  
documents	
  and	
  data	
  from	
  a	
  web-‐based	
  format.	
  Much	
  like	
  with	
  other	
  public	
  sectors’	
  efforts	
  to	
  
update	
  or	
  replace	
  their	
  software	
  and	
  procedures,	
  the	
  judiciary	
  has	
  met	
  several	
  hurdles	
  in	
  their	
  
efforts,	
   including	
   the	
   need	
   to	
   cancel	
   its	
   contract	
   with	
   the	
   vendor	
   first	
   hired	
   to	
   implement	
   an	
  
electronic	
   case	
   management	
   system,	
   due	
   to	
   non-‐performance.	
   That	
   experience	
   stalled	
   the	
  
judiciary’s	
   efforts,	
   but	
   the	
   Court	
   Administrator’s	
   Office	
   has	
   now	
   completed	
   soliciting	
   requests	
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for	
  information	
  (RFI)	
  from	
  current	
  vendors	
  and	
  is	
  now	
  assessing	
  the	
  RFI	
  responses	
  to	
  determine	
  
how	
   best	
   to	
   solicit	
   requests	
   for	
   proposals	
   from	
   vendors.	
  Even	
   if	
   these	
   procedures	
   go	
   smoothly,	
  
it	
   is	
   expected	
   that	
   full	
   operation	
   of	
   a	
   new	
   case	
   management	
   system	
   will	
   not	
   be	
   achieved	
   for	
  
several	
  years.	
  In	
  the	
  interim,	
  the	
  judiciary	
  continues	
  to	
  update	
  its	
  procedures	
  and	
  forms,	
  so	
  that	
  
the	
  transition	
  to	
  an	
  electronic	
  case	
  management	
  system	
  will	
  proceed	
  as	
  smoothly	
  as	
  possible.	
  
Currently,	
   the	
   court	
   is	
   serving	
   most	
   all	
   hearing	
   notices,	
   orders	
   and	
   decisions	
   via	
   e-‐mail,	
   thereby	
  
reducing	
  postage	
  and	
  handling	
  expenses.	
  
Any	
  future	
  vision	
  of	
  the	
  Vermont	
  judiciary	
  must	
  also	
  include	
  provision	
  for	
  accepting	
  electronic	
  
filings	
  directly	
  from	
  both	
  self-‐represented	
  litigants	
  and	
  attorneys.	
  Many	
  attorneys	
  already	
  
communicate	
  with	
  their	
  clients	
  electronically,	
  serve	
  motions	
  on	
  other	
  parties	
  electronically,	
  and	
  
even	
  sign	
  contracts	
  electronically.	
  This	
  is	
  an	
  area	
  where	
  the	
  adoption	
  of	
  electronic	
  documents	
  
by	
  the	
  general	
  public	
  has	
  far	
  outpaced	
  the	
  legal	
  community,	
  and	
  we	
  must	
  try	
  to	
  catch	
  up.	
  	
  
Our	
  Committee	
  believes	
  that	
  the	
  bar	
  needs	
  to	
  be	
  patient	
  as	
  the	
  Vermont	
  judiciary	
  moves	
  
forward	
  in	
  these	
  efforts,	
  but	
  that	
  the	
  bar	
  also	
  needs	
  to	
  be	
  persistent	
  in	
  its	
  encouragement	
  of	
  
the	
  judiciary’s	
  efforts	
  and	
  in	
  the	
  Legislature’s	
  decision	
  whether	
  to	
  fund	
  them.	
  These	
  
improvements	
  will	
  be	
  significant,	
  especially	
  since	
  the	
  new	
  system	
  must	
  be	
  operational	
  and	
  
accessible	
  from	
  each	
  of	
  the	
  sixty	
  or	
  more	
  courts	
  that	
  are	
  spread	
  throughout	
  the	
  fourteen	
  
Vermont	
  counties.	
  But	
  a	
  new,	
  current	
  electronic	
  case	
  management	
  system	
  for	
  the	
  Vermont	
  
judiciary	
  is	
  also	
  essential	
  if	
  the	
  court	
  is	
  to	
  merely	
  keep	
  pace	
  with	
  how	
  attorneys	
  and	
  their	
  clients	
  
currently	
  interact	
  and	
  communicate.	
  The	
  Vermont	
  courts	
  are	
  not	
  yet	
  able	
  to	
  fully	
  communicate	
  
in	
  this	
  manner.	
  
	
  
2.	
   Statewide	
  Court	
  Calendaring	
  
One	
  concern	
  that	
  the	
  VBA’s	
  commission	
  has	
  heard	
  repeatedly	
  was	
  the	
  court's	
  need	
  for	
  a	
  
statewide	
  calendaring	
  system.	
  Many	
  of	
  Vermont's	
  attorneys	
  appear	
  in	
  multiple	
  counties	
  across	
  
the	
  state	
  and	
  different	
  divisions	
  within	
  a	
  county.	
  A	
  consistent	
  concern	
  raised	
  by	
  these	
  attorneys	
  
is	
  the	
  court's	
  inability	
  to	
  schedule	
  hearings	
  without	
  knowing	
  whether	
  a	
  needed	
  attorney	
  is	
  
already	
  currently	
  scheduled	
  in	
  another	
  county	
  or	
  another	
  division.	
  The	
  problem	
  is	
  so	
  prevalent	
  
that	
  the	
  court	
  ultimately	
  specifically	
  designed	
  a	
  Motion	
  to	
  Resolve	
  Scheduling	
  Conflict	
  to	
  
address	
  these	
  situations.	
  The	
  time	
  and	
  resources	
  saved	
  by	
  eliminating	
  scheduling	
  conflicts	
  is	
  
self-‐evident.	
  While	
  court	
  staff	
  can	
  currently	
  access	
  the	
  initial	
  version	
  of	
  the	
  court’s	
  pilot	
  version	
  
of	
  a	
  statewide	
  calendar	
  system,	
  attorneys’	
  and	
  others’	
  access	
  awaits	
  later	
  versions	
  of	
  the	
  
software,	
  and	
  may	
  not	
  be	
  fully	
  available	
  until	
  after	
  the	
  new	
  electronic	
  case	
  management	
  
system	
  is	
  operational.	
  
	
  
3.	
   Virtual	
  Court	
  Appearances	
  and	
  Eliminating	
  Appearances	
  By	
  Attorneys	
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Courts	
  can	
  and	
  should	
  hold	
  routine	
  hearings,	
  particularly	
  status	
  hearings,	
  via	
  phone	
  or	
  
interactive	
  television.	
  It	
  is	
  a	
  waste	
  of	
  court	
  and	
  attorney	
  resources	
  to	
  require	
  motions	
  to	
  appear	
  
by	
  phone,	
  where	
  these	
  motions	
  seem	
  to	
  be	
  made	
  in	
  nearly	
  every	
  status	
  case	
  and	
  are	
  equally	
  
routinely	
  granted.	
  The	
  entire	
  practice	
  could	
  be	
  streamlined	
  by	
  creating	
  the	
  presumption	
  that	
  
these	
  hearings	
  are	
  telephonic	
  unless	
  otherwise	
  requested.	
  The	
  use	
  of	
  interactive	
  television	
  
could	
  also	
  improve	
  court	
  and	
  attorney	
  efficiencies	
  greatly.	
  	
  
Virtual	
  hearings	
  through	
  enhanced	
  video	
  conferencing	
  is	
  a	
  must.	
  The	
  Bankruptcy	
  Court	
  provides	
  
an	
  excellent	
  example	
  of	
  the	
  efficiency	
  of	
  utilizing	
  video	
  appearances	
  for	
  routine	
  hearings.	
  Video	
  
conferencing	
  would	
  reduce	
  the	
  time	
  and	
  cost	
  related	
  to	
  motion	
  hearings,	
  status	
  conferences,	
  
and	
  other	
  non-‐trial	
  proceedings.	
  This	
  would	
  also	
  mean	
  providing	
  the	
  court	
  system	
  with	
  
sufficient	
  resources	
  to	
  manage	
  the	
  conferences,	
  including	
  initiating	
  and	
  recording	
  the	
  
proceedings.	
  	
  
	
  
4.	
   Learning	
  From	
  Past	
  Mistakes	
  
While	
  the	
  State	
  of	
  Vermont	
  has	
  shown	
  a	
  willingness	
  to	
  incorporate	
  new	
  technology	
  into	
  state	
  
government,	
  over	
  the	
  past	
  several	
  years	
  it	
  has	
  encountered	
  significant	
  difficulty	
  in	
  purchasing	
  
and	
  implementing	
  new	
  technology.	
  Specifically,	
  the	
  State	
  of	
  Vermont	
  has	
  spent	
  an	
  enormous	
  
amount	
  of	
  money	
  trying	
  to	
  develop	
  functioning	
  computer	
  systems	
  for	
  Vermont	
  Health	
  Connect,	
  
the	
  Vermont	
  Department	
  of	
  Motor	
  Vehicles,	
  and	
  the	
  Vermont	
  Department	
  of	
  Taxes.	
  After	
  this	
  
string	
  of	
  high	
  profile	
  setbacks,	
  it	
  is	
  important	
  for	
  the	
  State	
  of	
  Vermont	
  to	
  reflect	
  upon	
  the	
  
mistakes	
  that	
  it	
  has	
  made	
  in	
  purchasing	
  computer	
  technology	
  and	
  how	
  it	
  can	
  improve	
  as	
  it	
  
approaches	
  adopting	
  new	
  systems.	
  
In	
  its	
  strategic	
  plan	
  for	
  the	
  next	
  four	
  years,	
  the	
  state	
  concedes	
  that	
  learning	
  from	
  past	
  successes	
  
and	
  failures	
  is	
  important,	
  but	
  it	
  does	
  not	
  address	
  the	
  high	
  profile	
  failures	
  that	
  it	
  has	
  experienced	
  
over	
  the	
  last	
  decade.83	
  In	
  addition,	
  the	
  state	
  has	
  seemed	
  resistant	
  in	
  the	
  past	
  to	
  consulting	
  with	
  
IT	
  professionals	
  who	
  have	
  relevant	
  experience	
  and	
  free	
  advice	
  to	
  offer.	
  
While	
  Vermont	
  practitioners	
  would	
  like	
  to	
  see	
  the	
  state	
  develop	
  an	
  electronic	
  case	
  
management	
  system,	
  and	
  soon,	
  the	
  state	
  must	
  first	
  acknowledge	
  and	
  learn	
  from	
  its	
  previous	
  
difficulties	
  before	
  spending	
  more	
  money	
  trying	
  to	
  implement	
  new	
  technology	
  into	
  the	
  legal	
  
system.	
  
	
  
B.

Lawyers	
  and	
  Law	
  Firms	
  

83

	
  See	
  State	
  of	
  Vermont	
  IT	
  Strategic	
  Plan	
  2015-‐2019:	
  Information	
  Enabling	
  State	
  Government	
  (January	
  2015)	
  (not	
  
discussing	
  the	
  purchase	
  of	
  IT	
  for	
  Vermont	
  Health	
  Connect,	
  the	
  Vermont	
  Department	
  of	
  Motor	
  Vehicles,	
  or	
  the	
  
Vermont	
  Department	
  of	
  Taxes).	
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1.	
   Needs,	
  Solutions,	
  and	
  Challenges	
  
The	
  technology	
  needs	
  of	
  lawyers	
  over	
  the	
  next	
  5	
  to	
  15	
  years	
  will	
  depend	
  on	
  how	
  attorneys	
  
address	
  the	
  potential	
  disruptions	
  and	
  changes	
  that	
  might	
  flow	
  from	
  the	
  changes	
  in	
  the	
  way	
  
legal	
  services	
  are	
  provided.	
  At	
  one	
  end	
  of	
  the	
  spectrum,	
  nothing	
  much	
  changes	
  and	
  lawyers	
  and	
  
firms	
  move	
  slowly	
  through	
  the	
  time	
  span	
  making	
  use	
  of	
  current	
  technologies	
  with	
  incremental	
  
improvements.	
  The	
  more	
  likely	
  scenario	
  is	
  that	
  few	
  firms	
  will	
  continue	
  with	
  the	
  same	
  model	
  for	
  
services	
  as	
  they	
  have	
  in	
  the	
  past.	
  Corporate	
  clients	
  will	
  still	
  need	
  individualized	
  litigation	
  and	
  
transactional	
  services.	
  Firms	
  will	
  eventually	
  understand	
  how	
  to	
  become	
  more	
  valuable	
  to	
  their	
  
clients	
  by	
  providing	
  risk	
  assessment,	
  business	
  process	
  review	
  and	
  other	
  services	
  before	
  issues	
  
arise.	
  	
  
Practices	
  concentrating	
  in	
  the	
  areas	
  of	
  criminal	
  defense,	
  residential	
  real	
  estate,	
  moderately	
  
complex	
  civil	
  litigation,	
  and	
  retail	
  services	
  will	
  remain	
  services	
  that	
  cannot	
  easily	
  be	
  provided	
  by	
  
someone	
  other	
  than	
  an	
  attorney.84	
  Many	
  other	
  services	
  such	
  as	
  business	
  entity	
  formation,	
  basic	
  
contract	
  drafting,	
  and	
  simple	
  dispute	
  resolution	
  will	
  likely	
  pass	
  from	
  the	
  smaller	
  firms	
  to	
  larger	
  
firms	
  or	
  virtual	
  practices.	
  Due	
  the	
  hourly	
  fee	
  falling	
  into	
  disrepute	
  in	
  much	
  of	
  the	
  country,	
  some	
  
firms	
  may	
  also	
  learn	
  the	
  benefits	
  of	
  non-‐traditional	
  methods	
  of	
  setting	
  fees	
  to	
  better	
  serve	
  the	
  
needs	
  of	
  specific	
  clients.	
  For	
  the	
  largest	
  percentage	
  of	
  firms	
  providing	
  retail	
  services	
  to	
  clients	
  
other	
  than	
  the	
  most	
  economically	
  challenged,	
  practitioners	
  will	
  have	
  to	
  determine	
  how	
  to	
  
provide	
  services	
  at	
  a	
  cost	
  that	
  the	
  average	
  consumer	
  can	
  pay.	
  	
  
The	
  question	
  is	
  not	
  whether	
  disruptors	
  that	
  have	
  touched	
  other	
  industries	
  and	
  the	
  practice	
  of	
  
law	
  in	
  other	
  states	
  will	
  impact	
  the	
  practice	
  of	
  law	
  in	
  Vermont,	
  but	
  how	
  quickly	
  the	
  disruption	
  
will	
  occur	
  and	
  how	
  significant	
  the	
  impact	
  of	
  the	
  disruption	
  will	
  be	
  when	
  it	
  does	
  arrive.	
  	
  
It	
  is	
  clear	
  that	
  the	
  ultimate	
  solution	
  to	
  addressing	
  the	
  issues	
  raised	
  in	
  this	
  report	
  must	
  include	
  
the	
  adoption	
  of	
  a	
  number	
  of	
  technologies.	
  The	
  most	
  likely	
  challenge	
  to	
  adopting	
  any	
  such	
  
program	
  or	
  programs	
  is	
  reluctance	
  on	
  the	
  part	
  of	
  most	
  law	
  firms	
  to	
  invest	
  in	
  both	
  the	
  capital	
  
cost	
  and	
  the	
  training	
  time	
  required	
  for	
  new	
  technologies.	
  There	
  are	
  no	
  particularly	
  good	
  
options	
  in	
  the	
  Vermont	
  market	
  for	
  training	
  new	
  lawyers	
  in	
  the	
  application	
  of	
  technology	
  to	
  the	
  
practice	
  of	
  law	
  or	
  the	
  training	
  of	
  experienced	
  attorneys	
  in	
  adopting	
  new	
  ways	
  of	
  doing	
  things.	
  
Legal	
  education	
  may	
  offer	
  one	
  or	
  two	
  courses	
  that	
  touch	
  upon	
  technology85	
  but	
  not	
  all	
  students	
  
take	
  the	
  courses,	
  and	
  a	
  3	
  credit	
  course	
  is	
  hardly	
  enough	
  time	
  to	
  really	
  familiarize	
  students	
  with	
  
the	
  integration	
  of	
  technology	
  and	
  practice	
  given	
  the	
  vast	
  number	
  of	
  options	
  available	
  to	
  firms.	
  
Upon	
  graduation	
  from	
  law	
  schools,	
  the	
  options	
  for	
  training	
  in	
  Vermont	
  are	
  reduced	
  to	
  
expensive	
  courses	
  at	
  technology	
  training	
  facilities,	
  adult	
  learning	
  courses	
  at	
  facilities	
  like	
  CCV,	
  or	
  
the	
  occasional	
  short	
  presentation	
  at	
  a	
  bar	
  association	
  function.	
  None	
  of	
  these	
  options	
  offer	
  a	
  
84

	
  Residential	
  real	
  estate	
  is	
  mentioned	
  here	
  only	
  because	
  attorneys	
  have	
  been	
  successful	
  in	
  preserving	
  the	
  
attorney’s	
  role	
  in	
  a	
  real	
  estate	
  transaction.	
  In	
  most	
  of	
  the	
  country	
  outside	
  of	
  Vermont	
  and	
  New	
  England,	
  the	
  
attorney	
  has	
  a	
  limited	
  role	
  in	
  the	
  real	
  estate	
  closing	
  process.	
  
85
	
  Vermont	
  Law	
  School	
  offers	
  an	
  eLawyering	
  course	
  and	
  has	
  offered	
  a	
  Law	
  Practice	
  Management	
  class,	
  although	
  it	
  
is	
  unclear	
  whether	
  the	
  practice	
  management	
  course	
  will	
  still	
  be	
  offered.	
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real	
  training	
  in	
  the	
  sense	
  that	
  attorneys	
  do	
  not	
  have	
  the	
  opportunity	
  to	
  see	
  how	
  technology	
  
might	
  apply	
  to	
  their	
  specific	
  practice.	
  When	
  an	
  attorney	
  seeks	
  help	
  for	
  a	
  particular	
  situation,	
  
the	
  most	
  frequent	
  advice	
  is	
  -‐	
  get	
  the	
  program	
  or	
  the	
  free	
  trial	
  and	
  “play	
  with	
  it.”	
  Most	
  attorneys	
  
do	
  not	
  have	
  the	
  time	
  to	
  complete	
  all	
  the	
  tasks	
  on	
  their	
  list,	
  so	
  the	
  idea	
  that	
  a	
  person	
  with	
  
average	
  or	
  lower	
  than	
  average	
  computer	
  skills	
  will	
  download	
  and	
  install	
  an	
  application	
  to	
  use	
  as	
  
a	
  toy	
  is	
  a	
  bit	
  farfetched.	
  It	
  is	
  substantially	
  more	
  likely	
  that	
  an	
  already	
  overworked	
  administrative	
  
assistant	
  or	
  paralegal	
  will	
  be	
  tasked	
  with	
  getting	
  the	
  program	
  and	
  making	
  it	
  work.	
  The	
  issue	
  
with	
  the	
  latter	
  solution	
  is	
  that	
  there	
  are	
  no	
  better	
  solutions	
  for	
  administrative	
  and	
  paralegal	
  
assistants	
  to	
  learn	
  about	
  technology.	
  	
  
	
  
2.	
   Recommendations	
  for	
  Training	
  and	
  Accessibility	
  
The	
  more	
  reasonable	
  solution	
  to	
  make	
  technology	
  more	
  available	
  is	
  to	
  provide	
  information,	
  
training	
  and	
  technology	
  solutions	
  to	
  lawyers	
  in	
  sufficient	
  detail	
  to	
  allow	
  attorneys	
  to	
  make	
  
realistic	
  assessment	
  of	
  how	
  new	
  technologies	
  might	
  enhance	
  their	
  practice.	
  
a.	
   Vetted	
  Solutions	
  
We	
  recommend	
  a	
  committee	
  through	
  the	
  Vermont	
  Bar	
  Association	
  that	
  regularly	
  reviews	
  
information	
  sources	
  to	
  identify	
  potentially	
  useful	
  items.	
  The	
  same	
  committee	
  would	
  acquire	
  the	
  
items	
  for	
  evaluation	
  purposes	
  and	
  actually	
  evaluate	
  the	
  usefulness	
  and	
  the	
  expenses	
  of	
  
implementation,	
  but	
  not	
  be	
  beholden	
  to	
  sponsorships	
  or	
  paid	
  usage.	
  Items	
  that	
  meet	
  the	
  
criteria	
  for	
  usefulness	
  are	
  described	
  in	
  detail	
  and	
  the	
  materials	
  published	
  on	
  a	
  regular	
  basis	
  for	
  
attorneys,	
  staff	
  and	
  law	
  firms	
  to	
  use	
  as	
  guides	
  for	
  their	
  own	
  research.	
  The	
  VBA	
  could	
  create	
  its	
  
own	
  technological	
  stamp	
  of	
  approval	
  to	
  quickly	
  indicate	
  to	
  practitioners	
  looking	
  for	
  a	
  quick	
  
solution	
  which	
  programs	
  have	
  been	
  vetted	
  and	
  found	
  useful.	
  
b.	
   Training	
  Center	
  
We	
  recommend	
  a	
  training	
  center	
  that	
  would	
  have	
  equipment,	
  software,	
  and	
  other	
  technology	
  
available	
  to	
  people	
  who	
  want	
  to	
  see	
  currently	
  recommended	
  solutions,	
  test	
  various	
  items,	
  and	
  
become	
  familiar	
  with	
  software	
  before	
  investing	
  in	
  it.	
  This	
  idea	
  floated	
  around	
  in	
  years	
  past,	
  but	
  
it	
  is	
  now	
  time	
  to	
  put	
  the	
  plan	
  in	
  place.	
  	
  
c.	
   Technology	
  Consultants	
  	
  
There	
  are	
  a	
  number	
  of	
  firms	
  providing	
  technology	
  consulting	
  to	
  law	
  firms,	
  but	
  none	
  who	
  have	
  
attorneys	
  on	
  staff	
  as	
  consultants.	
  As	
  a	
  result,	
  the	
  advice	
  tends	
  to	
  be	
  generic,	
  well	
  meaning,	
  but	
  
often	
  not	
  on	
  target	
  for	
  what	
  law	
  firms	
  need.	
  Consultants	
  tend	
  to	
  sell	
  solutions	
  in	
  which	
  they	
  
have	
  developed	
  a	
  high	
  level	
  of	
  comfort,	
  but	
  that	
  are	
  not	
  necessarily	
  optimized	
  for	
  law	
  offices.	
  
We	
  recommend	
  that	
  the	
  VBA	
  develop	
  resources	
  that	
  IT	
  consultants	
  may	
  access	
  to	
  help	
  them	
  
understand	
  the	
  technology,	
  security,	
  and	
  confidentiality	
  requirements	
  unique	
  to	
  the	
  legal	
  field.	
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d.	
   Regular	
  Trainings	
  
When	
  an	
  optimal	
  solution	
  is	
  discovered	
  through	
  the	
  technology	
  vetting	
  process,	
  law	
  firms,	
  
attorneys	
  and	
  staff	
  need	
  regular	
  training,	
  both	
  at	
  implementation	
  but	
  also	
  during	
  use.	
  Training	
  
is	
  how	
  law	
  firms	
  will	
  be	
  able	
  to	
  effectively	
  and	
  efficiently	
  apply	
  available	
  technology	
  solutions	
  to	
  
the	
  future	
  practice	
  of	
  law.	
  	
  
	
  
3.	
   Recommendations	
  for	
  Civil	
  Case	
  Dispute	
  Resolutions	
  
Another	
  avenue	
  for	
  assimilating	
  to	
  the	
  electronic	
  world	
  would	
  involve	
  a	
  new	
  dispute	
  resolution	
  
system.	
  A	
  user-‐friendly	
  dispute	
  resolution	
  service	
  will	
  require	
  a	
  different	
  solution	
  from	
  a	
  service	
  
that	
  connects	
  attorneys	
  and	
  clients	
  needing	
  non-‐litigation	
  services.	
  	
  
a. Buy-‐in	
  	
  
Enough	
  people	
  need	
  to	
  see	
  the	
  benefit	
  of	
  choosing	
  a	
  specific	
  solution	
  to	
  the	
  challenge	
  to	
  make	
  
the	
  solution	
  viable.	
  Hypothetically,	
  presume	
  a	
  private	
  dispute	
  resolution	
  system	
  using	
  a	
  
moderated	
  mediation	
  process	
  is	
  offered	
  as	
  a	
  solution	
  to	
  providing	
  a	
  reasonable	
  cost	
  dispute	
  
resolution	
  services	
  to	
  clients	
  with	
  small	
  to	
  medium	
  value.	
  It	
  only	
  works	
  if	
  all	
  the	
  potential	
  
parties	
  adopt	
  this	
  as	
  the	
  solution.	
  If	
  there	
  is	
  one	
  party	
  that	
  believes	
  there	
  is	
  an	
  advantage	
  to	
  
traditional	
  litigation,	
  this	
  whiz-‐bang	
  solution	
  doesn’t	
  work.	
  It	
  is	
  very	
  difficult	
  to	
  get	
  people,	
  like	
  
attorneys,	
  to	
  accept	
  any	
  new	
  solution	
  that	
  is	
  not	
  like	
  anything	
  seen	
  before,	
  because	
  “there’s	
  no	
  
precedent,	
  what	
  if	
  I	
  agree	
  to	
  do	
  this	
  new	
  thing	
  and	
  it	
  comes	
  out	
  badly,	
  I’ll	
  get	
  sued.	
  At	
  least	
  if	
  I	
  
litigate	
  the	
  traditional	
  way,	
  I	
  know	
  the	
  risks.”	
  There	
  the	
  adoption	
  of	
  the	
  new	
  process	
  ends.	
  	
  	
  
b. Resources	
  
Any	
  solution	
  that	
  is	
  not	
  the	
  current	
  system	
  will	
  require	
  redirecting	
  already	
  scarce	
  resources	
  in	
  a	
  
new	
  direction.	
  When	
  presented	
  with	
  the	
  need	
  to	
  expend	
  capital	
  many	
  people	
  decide	
  it	
  is	
  better	
  
to	
  keep	
  doing	
  what	
  they	
  have	
  done	
  in	
  the	
  past.	
  Developing	
  a	
  new	
  dispute	
  resolution	
  service	
  will	
  
require	
  the	
  expenditure	
  of	
  significant	
  amounts	
  of	
  financial	
  and	
  intellectual	
  capital.	
  Those	
  
resources	
  do	
  not	
  appear	
  to	
  be	
  available	
  in	
  the	
  public	
  sector	
  (courts)	
  or	
  the	
  private	
  sector	
  (bar	
  
association	
  or	
  lawyers)	
  and	
  the	
  Vermont	
  market	
  is	
  just	
  too	
  small	
  to	
  attract	
  commercial	
  
resources.	
  There	
  are	
  already	
  alternative	
  dispute	
  resolution	
  sites,	
  but	
  it	
  is	
  highly	
  unlikely	
  that	
  
established	
  attorneys	
  will	
  recommend	
  a	
  service	
  that	
  functions,	
  and	
  resolves	
  disputes,	
  without	
  
them.	
  Those	
  services	
  also	
  cannot	
  address	
  many	
  of	
  the	
  family	
  law	
  issues,	
  bankruptcy	
  and	
  other	
  
case	
  types	
  that	
  can	
  only	
  be	
  processed	
  through	
  a	
  court	
  system.	
  	
  
Developing	
  and	
  designing	
  such	
  a	
  system	
  would	
  be	
  a	
  significant	
  task,	
  as	
  would	
  the	
  process	
  of	
  
getting	
  the	
  product,	
  coded,	
  tested,	
  launched	
  and	
  then	
  maintaining	
  the	
  system.	
  	
  
c.	
   Efficiency	
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It	
  is	
  unlikely	
  that	
  any	
  existing	
  entity	
  is	
  going	
  to	
  expend	
  the	
  financial	
  capital	
  to	
  create	
  a	
  new	
  
system,	
  without	
  either	
  (a)	
  public	
  money,	
  which	
  is	
  increasingly	
  hard	
  to	
  come	
  by;	
  or	
  (b)	
  a	
  
reasonable	
  return	
  on	
  investment	
  which	
  is	
  unlikely	
  given	
  the	
  limited	
  market	
  in	
  Vermont	
  for	
  
potential	
  end	
  users.	
  	
  
d.	
   A	
  new	
  organization	
  
A	
  new	
  organization	
  should	
  be	
  created	
  that	
  will	
  focus	
  on	
  the	
  non-‐court	
  dispute	
  resolution	
  
service.	
  There	
  is	
  no	
  presently	
  existing	
  organization	
  that	
  would	
  be	
  able	
  to	
  work	
  outside	
  the	
  
existing	
  system	
  to	
  create	
  something	
  that	
  is	
  not	
  an	
  incremental	
  improvement	
  with	
  many	
  of	
  the	
  
same	
  issues.	
  	
  
This	
  new	
  organization	
  will	
  probably	
  be	
  some	
  form	
  of	
  foundation,	
  potentially	
  with	
  tax-‐exempt	
  
status.	
  It	
  would	
  initially	
  be	
  small,	
  no	
  more	
  that	
  two	
  or	
  three	
  people	
  with	
  skills	
  in	
  system	
  design,	
  
dispute	
  resolution	
  and	
  sophisticated	
  project	
  development	
  and	
  then	
  project	
  management.	
  
Ideally	
  this	
  would	
  be	
  an	
  entrepreneurial	
  team,	
  with	
  no	
  practicing	
  lawyers	
  (law	
  school	
  graduates	
  
that	
  are	
  not	
  invested	
  in	
  traditional	
  practice	
  would	
  be	
  barely	
  acceptable).	
  This	
  core	
  team	
  would	
  
look	
  at	
  the	
  essential	
  elements	
  of	
  dispute	
  resolution	
  and	
  find	
  a	
  way	
  to	
  solve	
  the	
  time/money	
  
problem.	
  There	
  are	
  already	
  existing	
  online	
  dispute	
  resolution	
  systems	
  –	
  they	
  usually	
  operate	
  
like	
  mediation	
  sessions.	
  Perhaps	
  the	
  solution	
  is	
  to	
  have	
  lawyers	
  take	
  off	
  their	
  advocate	
  hat	
  and	
  
put	
  on	
  a	
  mediator	
  hat	
  occasionally.	
  The	
  attorney	
  would	
  not	
  represent	
  either	
  side,	
  but	
  he	
  or	
  she	
  
would	
  aid	
  the	
  parties	
  in	
  navigating	
  the	
  dispute	
  resolution	
  process.	
  
The	
  challenge	
  to	
  creation	
  of	
  this	
  potential	
  new	
  organization	
  is	
  seed	
  funding.	
  None	
  of	
  the	
  
traditional	
  legal	
  services	
  funding	
  mechanisms	
  will	
  repurpose	
  financial	
  capital,	
  or	
  even	
  
intellectual	
  capital,	
  on	
  a	
  new	
  and	
  unproven	
  concept.	
  Other	
  potential	
  sources	
  may	
  include:	
  (a)	
  
funding	
  from	
  a	
  foundation	
  interested	
  in	
  the	
  concept	
  that	
  would	
  not	
  deplete	
  legal	
  services	
  
funding;	
  or	
  (b)	
  a	
  crowd	
  funded/sourced	
  project.	
  There	
  are	
  a	
  lot	
  of	
  good	
  and	
  bad	
  projects	
  being	
  
funded	
  through	
  crowd	
  sourced	
  funding	
  mechanisms.	
  This	
  would	
  hopefully	
  be	
  one	
  of	
  the	
  better	
  
ones.	
  	
  
	
  	
  
4.	
   Recommendations	
  for	
  Other	
  Services	
  	
  
Vermont	
  residents	
  will	
  need	
  services	
  outside	
  the	
  court	
  system	
  and	
  dispute	
  resolution	
  process.	
  
Many	
  people	
  would	
  benefit	
  from	
  advice	
  about	
  legal	
  affairs	
  well	
  before	
  the	
  problem	
  ripens	
  into	
  
litigation.	
  At	
  the	
  same	
  time,	
  an	
  attorney	
  working	
  at	
  an	
  hourly	
  rate	
  cannot	
  provide	
  counsel	
  at	
  a	
  
cost	
  most	
  middle-‐income	
  citizens	
  can	
  afford.	
  To	
  the	
  extent	
  LegalZoom	
  or	
  one	
  of	
  the	
  other	
  
online	
  legal	
  service	
  providers	
  has	
  found	
  a	
  niche,	
  Vermont	
  attorneys	
  could	
  either	
  concede	
  the	
  
space	
  to	
  the	
  online	
  services	
  or	
  create	
  a	
  competing	
  system	
  for	
  their	
  clients.	
  
One	
  option	
  would	
  be	
  a	
  series	
  of	
  templates	
  that	
  a	
  firm	
  could	
  use	
  to	
  create	
  a	
  custom	
  system	
  
available	
  through	
  the	
  Vermont	
  Bar	
  Association.	
  It	
  might	
  be	
  possible	
  to	
  develop	
  a	
  set	
  of	
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templates	
  through	
  some	
  collaborative	
  process	
  involving	
  attorneys	
  with	
  experience	
  in	
  the	
  
subject	
  matter.	
  Other	
  attorneys	
  could	
  acquire	
  the	
  templates	
  and	
  customize	
  them	
  to	
  meet	
  the	
  
needs	
  of	
  the	
  firm	
  and	
  their	
  clients.	
  Having	
  a	
  template	
  for	
  a	
  practice	
  system	
  reduces	
  the	
  
investment	
  necessary	
  to	
  practice	
  in	
  that	
  area,	
  potentially	
  reducing	
  the	
  overhead	
  cost	
  and	
  thus	
  
allowing	
  more	
  reasonable	
  fees.	
  This	
  sort	
  of	
  publicly	
  available	
  system	
  would	
  also	
  empower	
  and	
  
provide	
  resources	
  to	
  practitioners	
  seeking	
  to	
  start	
  solo	
  practices	
  in	
  some	
  of	
  Vermont’s	
  rural	
  
areas	
  where	
  legal	
  services	
  are	
  so	
  desperately	
  needed.	
  
Another	
  option	
  is	
  to	
  encourage	
  attorneys	
  to	
  offer	
  these	
  services	
  at	
  a	
  flat-‐fee	
  rate	
  instead	
  of	
  an	
  
hourly	
  rate.	
  Many	
  attorneys	
  who	
  frequently	
  draft	
  wills,	
  leases,	
  and	
  trusts,	
  have	
  a	
  template	
  of	
  
their	
  own	
  available	
  through	
  their	
  firm.	
  While	
  it	
  is	
  easy	
  for	
  the	
  average	
  consumer	
  to	
  pull	
  a	
  
document	
  off	
  of	
  LegalZoom	
  and	
  get	
  an	
  instant	
  will,	
  trust,	
  or	
  lease,	
  those	
  documents	
  may	
  not	
  
conform	
  to	
  Vermont	
  laws	
  and	
  would	
  cost	
  the	
  consumer	
  more	
  money	
  down	
  the	
  road	
  when	
  they	
  
discover	
  the	
  document	
  is	
  not	
  legally	
  binding.	
  Offering	
  the	
  protections	
  of	
  a	
  Vermont-‐licensed	
  
attorney	
  at	
  a	
  flat	
  rate	
  slightly	
  higher	
  than	
  the	
  rates	
  of	
  the	
  online	
  competitors	
  might	
  draw	
  more	
  
clients	
  into	
  the	
  office	
  and	
  away	
  from	
  the	
  sometimes	
  untrustworthy	
  Internet	
  sources.	
  
	
  

CONCLUSION	
  
The	
  Technology	
  Committee	
  recommends	
  restructuring	
  and	
  adding	
  uniformity	
  to	
  the	
  state	
  court	
  
case	
  management	
  and	
  calendaring	
  system,	
  greater	
  access	
  for	
  law	
  firms	
  to	
  new	
  systems	
  and	
  
technologies,	
  exploration	
  of	
  a	
  statewide	
  dispute	
  resolution	
  system,	
  and	
  increasing	
  availability	
  
of	
  Vermont-‐specific	
  advice	
  and/or	
  forms	
  to	
  provide	
  a	
  low-‐cost	
  solution	
  to	
  the	
  public	
  unable	
  to	
  
afford	
  traditional	
  fee	
  structures.	
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APPENDIX:	
  SECURITY	
  
When	
  security	
  decisions	
  are	
  backed	
  by	
  a	
  solid	
  process	
  and	
  determinations	
  as	
  to	
  what	
  defenses	
  
are	
  reasonable,	
  a	
  would-‐be	
  defendant	
  can	
  invoke	
  a	
  digital	
  interpretation	
  of	
  Judge	
  Learned	
  
Hand’s	
  famous	
  negligence	
  formula	
  articulated	
  in	
  Carroll	
  Towing.86	
  
	
  
Sources	
  of	
  Obligations	
  
Lawyers	
  are	
  subject	
  to	
  generally	
  applicable	
  laws	
  pertaining	
  to	
  security.	
  These	
  can	
  include	
  
consumer	
  protection	
  laws,	
  contracts,	
  and	
  sector	
  specific	
  laws.87	
  The	
  most	
  generally	
  applicable	
  
data	
  protection	
  obligations	
  in	
  the	
  United	
  States	
  flow	
  from	
  the	
  Federal	
  Trade	
  Commission’s	
  
power	
  to	
  sanction	
  unfair	
  and	
  deceptive	
  trade	
  practices	
  under	
  the	
  Federal	
  Trade	
  Act.	
  The	
  
“unfair”	
  and	
  “deceptive”	
  elements	
  of	
  this	
  enforcement	
  power	
  are	
  two	
  distinct	
  branches.	
  
Generally,	
  to	
  make	
  promises	
  to	
  consumers	
  about	
  privacy	
  or	
  security	
  practices	
  can	
  be	
  seen	
  as	
  
deceptive	
  if	
  these	
  promises	
  are	
  not	
  backed	
  up	
  by	
  actual	
  practice.	
  The	
  FTC	
  has	
  also	
  successfully	
  
taken	
  the	
  position	
  that	
  to	
  offer	
  inadequate	
  security	
  protections	
  is	
  an	
  unfair	
  trade	
  practice.	
  In	
  
fact	
  the	
  developing	
  body	
  of	
  FTC	
  consent	
  decrees	
  can	
  be	
  read	
  together	
  as	
  a	
  list	
  of	
  practices	
  to	
  
avoid	
  for	
  privacy	
  and	
  data	
  security	
  practices.88	
  
Additionally,	
  many	
  states	
  –	
  including	
  Vermont	
  –	
  have	
  breach	
  notification	
  laws.	
  These	
  laws	
  
typically	
  require	
  that	
  a	
  holder	
  of	
  “personal	
  information”	
  must	
  provide	
  notification	
  if	
  this	
  
information	
  is	
  breached.	
  Like	
  the	
  vast	
  majority	
  of	
  these	
  laws,	
  Vermont’s	
  defines	
  “personal	
  
information”	
  as	
  a	
  person’s	
  first	
  and	
  last	
  name	
  combined	
  with	
  one	
  other	
  key	
  element,	
  such	
  as	
  a	
  
Social	
  Security	
  number,	
  account	
  number,	
  driver’s	
  license	
  number,	
  or	
  account	
  password.89	
  In	
  the	
  
event	
  of	
  a	
  breach	
  of	
  this	
  information,	
  the	
  holder	
  must	
  notify	
  both	
  the	
  individuals	
  and	
  the	
  office	
  
of	
  the	
  attorney	
  general.	
  The	
  attorney	
  general	
  makes	
  this	
  information	
  public	
  on	
  what	
  could	
  
casually	
  be	
  called	
  a	
  data	
  breach	
  wall	
  of	
  shame.90	
  As	
  the	
  number	
  of	
  out-‐of-‐state	
  business	
  on	
  
Vermont’s	
  list	
  indicates,	
  the	
  jurisdictional	
  reach	
  of	
  data	
  breach	
  statutes	
  is	
  defined	
  by	
  reference	
  
to	
  the	
  data	
  subjects,	
  not	
  the	
  location	
  of	
  the	
  business	
  holding	
  their	
  data.	
  Other	
  states	
  define	
  
jurisdiction	
  similarly.	
  Thus,	
  a	
  lawyer	
  holding	
  personal	
  information	
  of	
  residents	
  of	
  other	
  states	
  
	
  U.S.	
  v.	
  Carroll	
  Towing	
  Co.,	
  159	
  F.2d	
  169	
  (2d	
  Cir.	
  1947).	
  
The	
  U.S.	
  is	
  unusual	
  in	
  that	
  that	
  it	
  has	
  no	
  generally	
  applicable	
  data	
  security	
  or	
  privacy	
  law,	
  while	
  most	
  countries,	
  
including	
  the	
  vast	
  majority	
  of	
  developed	
  democracies,	
  do.	
  Notable	
  examples	
  include	
  Canada’s	
  PIPEDA	
  and	
  national	
  
implementations	
  of	
  the	
  EU’s	
  Data	
  Protection	
  Directive,	
  EU	
  95/46.
88
Daniel	
  J.	
  Solove	
  &	
  Woodrow	
  Hartzog,	
  The	
  FTC	
  and	
  the	
  New	
  Common	
  Law	
  of	
  Privacy,	
  114	
  COLUMBIA	
  L.	
  REV.	
  538	
  
(2014),	
  http://columbialawreview.org/wp-‐content/uploads/2014/04/Solove-‐Hartzog.pdf.
89
9	
  VSA	
  §	
  2430,	
  2435.
90
The	
  Vermont	
  Attorney	
  General	
  posts	
  data	
  breach	
  notification	
  letters	
  online	
  at	
  
http://ago.vermont.gov/focus/consumer-‐info/privacy-‐and-‐data-‐security1/data-‐security-‐breaches.php.	
  Guidance	
  
for	
  those	
  reporting	
  a	
  breach	
  is	
  at	
  http://ago.vermont.gov/assets/files/Security%20Breach%20Guidance.pdf.	
  	
  	
  
Guidance	
  for	
  those	
  reporting	
  a	
  breach	
  is	
  at:	
  
http://ago.vermont.gov/assets/files/Security%20Breach%20Guidance.pdf.	
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may	
  be	
  subject	
  to	
  those	
  state’s	
  data	
  breach	
  notification	
  laws	
  as	
  well.	
  The	
  overachiever	
  in	
  the	
  
personal	
  information	
  security	
  field	
  is	
  Massachusetts,	
  which	
  requires	
  not	
  only	
  notification	
  in	
  the	
  
event	
  of	
  a	
  breach,	
  but	
  also	
  a	
  positive	
  plan	
  to	
  prevent	
  breaches,	
  known	
  as	
  a	
  written	
  information	
  
security	
  plan,	
  or	
  WISP	
  (discussed	
  below).	
  Like	
  most	
  data	
  breach	
  statutes,	
  Massachusetts’	
  law	
  
has	
  extra-‐territorial	
  reach.	
  
Lawyers	
  retained	
  by	
  clients	
  active	
  in	
  specific	
  fields	
  may	
  also	
  be	
  governed	
  by	
  information	
  
security	
  laws	
  specific	
  to	
  those	
  fields.	
  Notably,	
  these	
  can	
  include	
  healthcare,	
  banking,	
  and	
  
education.	
  Lawyers	
  can	
  also	
  be	
  subject	
  to	
  contractual	
  liability	
  for	
  failure	
  to	
  keep	
  promises	
  
related	
  to	
  data	
  security	
  or	
  privacy,	
  as	
  well	
  as	
  common	
  law	
  causes	
  of	
  action	
  in	
  the	
  event	
  of	
  a	
  
data	
  breach.	
  Although	
  many	
  lawsuits	
  related	
  to	
  data	
  breaches	
  have	
  long	
  stumbled	
  on	
  the	
  issue	
  
of	
  damages	
  if	
  the	
  breach	
  is	
  not	
  followed	
  by	
  financial	
  losses,	
  some	
  have	
  speculated	
  that	
  the	
  tide	
  
is	
  turning.91	
  
Of	
  course,	
  lawyers	
  are	
  subject	
  to	
  regulation	
  above	
  and	
  beyond	
  other	
  businesses.	
  The	
  law	
  
relating	
  to	
  lawyers	
  and	
  applicable	
  rules	
  of	
  professional	
  conduct	
  include	
  additional	
  lawyer-‐
specific	
  obligations.	
  Generally,	
  obligations	
  of	
  competence,	
  communication,	
  confidentiality	
  and	
  
respect	
  for	
  the	
  rights	
  of	
  third	
  parties	
  all	
  impact	
  data	
  security.92	
  First,	
  the	
  duty	
  of	
  competence	
  
has	
  been	
  described	
  in	
  many	
  ethics	
  opinions	
  as	
  including	
  a	
  duty	
  to	
  either	
  exercise	
  due	
  
competence	
  as	
  regards	
  to	
  client	
  competences	
  stored	
  electronically,	
  or	
  to	
  retain	
  expert	
  
assistance	
  if	
  the	
  lawyer	
  is	
  not	
  competent	
  on	
  his	
  or	
  her	
  own.	
  The	
  following	
  from	
  an	
  Arizona	
  
ethics	
  opinion	
  is	
  typical	
  of	
  this	
  vein	
  of	
  opinion;	
  “[A]	
  lawyer	
  must	
  act	
  in	
  a	
  competent	
  and	
  
reasonable	
  manner	
  to	
  assure	
  that	
  the	
  information	
  in	
  the	
  firm’s	
  computer	
  system	
  is	
  not	
  
disclosed	
  through	
  inadvertence	
  or	
  unauthorized	
  action.”	
  The	
  opinion	
  goes	
  on	
  to	
  state	
  that	
  a	
  
lawyer	
  must	
  either	
  be	
  competent	
  to	
  “evaluate	
  the	
  nature	
  of	
  the	
  potential	
  threat	
  to	
  the	
  client’s	
  
electronic	
  files	
  and	
  to	
  evaluate	
  and	
  deploy	
  appropriate	
  computer	
  hardware	
  and	
  software	
  to	
  
accomplish	
  that	
  end”	
  or	
  retain	
  expert	
  assistance.93	
  
Lawyers	
  tend	
  to	
  follow	
  the	
  general	
  trend	
  in	
  information	
  security	
  in	
  that	
  there	
  is	
  no	
  iron-‐clad	
  
duty	
  to	
  deliver	
  complete	
  security.	
  However,	
  the	
  focus	
  is	
  on	
  “reasonable”	
  security	
  
commensurate	
  with	
  the	
  risks	
  involved.	
  This	
  makes	
  an	
  overall	
  risk-‐based	
  approach	
  to	
  computer	
  
security	
  essential	
  such	
  that	
  lawyers	
  can	
  assess	
  the	
  level	
  of	
  risk	
  and	
  what	
  security	
  controls	
  are	
  
necessary.	
  The	
  commentary	
  to	
  Model	
  Rule	
  of	
  Professional	
  Conduct	
  1.6	
  refers	
  to	
  “reasonable	
  
efforts”	
  that	
  a	
  lawyer	
  must	
  make	
  to	
  ensure	
  information	
  security.	
  Among	
  the	
  factors	
  to	
  be	
  
considered,	
  the	
  commentary	
  suggests:	
  
•
•

The	
  sensitivity	
  of	
  the	
  information;	
  
The	
  likelihood	
  of	
  disclosure	
  if	
  additional	
  safeguards	
  are	
  not	
  employed;	
  

91

See,	
  e.g.,	
  Kelsey	
  Finch,	
  The	
  Evolving	
  Nature	
  of	
  Consumer	
  Privacy	
  Harm,	
  THE	
  PRIVACY	
  ADVISOR,	
  International	
  
Association	
  of	
  Privacy	
  Professionals,	
  April,	
  2014,	
  https://iapp.org/news/a/the-‐evolving-‐nature-‐of-‐consumer-‐
privacy-‐harm.
92
See	
  Model	
  Rules	
  of	
  Professional	
  Conduct	
  Rules	
  1.1,	
  1.4,	
  1.6,	
  4.4,	
  and	
  the	
  comments	
  to	
  those	
  rules.
93
Ariz.	
  Bar	
  Op.	
  05-‐04	
  (July	
  2005).
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•
•
•

The	
  cost	
  of	
  employing	
  additional	
  safeguards;	
  
The	
  difficulty	
  of	
  implementing	
  the	
  safeguards;	
  and	
  
The	
  extent	
  to	
  which	
  the	
  safeguards	
  adversely	
  affect	
  the	
  lawyer’s	
  ability	
  to	
  
represent	
  clients.	
  

This	
  notion	
  of	
  “reasonable”	
  security	
  measures	
  or	
  security	
  measures	
  commensurate	
  with	
  the	
  
sensitivity	
  of	
  information	
  in	
  a	
  system	
  and	
  the	
  likelihood	
  of	
  harm	
  is	
  consistent	
  with	
  security	
  
practices	
  in	
  other	
  contexts,	
  such	
  as	
  HIPAA,	
  or	
  the	
  notion	
  of	
  a	
  written	
  information	
  security	
  
program,	
  or	
  “WISP.”	
  Lawyers	
  need	
  no	
  guarantee	
  that	
  all	
  information	
  will	
  always	
  be	
  secure;	
  
indeed	
  this	
  would	
  be	
  impossible.	
  Arizona	
  Bar	
  Opinion	
  09-‐04	
  addressed	
  a	
  case	
  in	
  which	
  a	
  lawyer	
  
had	
  taken	
  reasonable	
  efforts,	
  including	
  encryption,	
  password	
  protection,	
  and	
  storing	
  files	
  under	
  
randomly	
  generated	
  names,	
  but	
  still	
  fell	
  victim	
  to	
  hackers.	
  In	
  finding	
  that	
  the	
  lawyer	
  had	
  not	
  
engaged	
  in	
  misconduct,	
  the	
  committee	
  noted	
  that	
  a	
  lawyer’s	
  duty	
  “does	
  not	
  require	
  a	
  
guarantee	
  that	
  the	
  system	
  will	
  be	
  invulnerable	
  to	
  unauthorized	
  access.”	
  
Outsourcing	
  involves	
  specific	
  elements	
  of	
  “reasonable	
  efforts,”	
  including	
  increasingly	
  popular	
  
outsourcing	
  to	
  cloud	
  providers	
  marketed	
  to	
  lawyers	
  as	
  practice	
  management	
  software.	
  The	
  
consensus	
  view	
  among	
  ethics	
  committees	
  that	
  have	
  considered	
  the	
  issue	
  is	
  that	
  “reasonable”	
  
efforts	
  must	
  include	
  a	
  lawyer	
  insisting	
  on	
  a	
  provider’s	
  legally	
  enforceable	
  obligations	
  of	
  
confidentiality.94	
  
Vermont	
  follows	
  the	
  majority	
  view	
  in	
  declining	
  to	
  define	
  a	
  “checklist”	
  of	
  what	
  constitutes	
  
sufficient	
  protections	
  in	
  cloud	
  computing.	
  However,	
  Vermont	
  Bar	
  Association	
  Advisory	
  Ethics	
  
Opinion	
  2010-‐06	
  urges	
  lawyers	
  to	
  investigate:	
  
a. the	
  vendor’s	
  security	
  system;	
  
b. what	
  practical	
  and	
  foreseeable	
  limits,	
  if	
  any,	
  may	
  exist	
  to	
  the	
  lawyer’s	
  ability	
  to	
  
ensure	
  access	
  to,	
  protection	
  of,	
  and	
  retrieval	
  of	
  the	
  data;	
  
c. the	
  material	
  terms	
  of	
  the	
  user	
  agreement;	
  
d. the	
  vendor’s	
  commitment	
  to	
  protecting	
  confidentiality	
  of	
  the	
  data;	
  
e. the	
  nature	
  and	
  sensitivity	
  of	
  the	
  stored	
  information;	
  
f. notice	
  provisions	
  if	
  a	
  third	
  party	
  seeks	
  or	
  gains	
  (whether	
  inadvertently	
  or	
  
otherwise)	
  access	
  to	
  the	
  data;	
  and	
  
g. other	
  regulatory,	
  compliance,	
  and	
  document	
  retention	
  obligations	
  that	
  may	
  
apply	
  based	
  upon	
  the	
  nature	
  of	
  the	
  stored	
  data	
  and	
  the	
  lawyer’s	
  practice.	
  
	
  	
  

94

For	
  example,	
  Maine	
  Bar	
  Opinion	
  207	
  (1/18/2013);	
  Massachusetts	
  Bar	
  Opinion	
  12-‐03	
  (undated,	
  though	
  clearly	
  
from	
  2012),	
  at	
  http://www.massbar.org/publications/ethics-‐opinions/2010-‐2019/2012/opinion-‐12-‐03;	
  NC	
  Bar	
  
Opinion	
  2011-‐06	
  –	
  adopted	
  Jan.	
  27,	
  2012	
  (draft	
  was	
  released	
  in	
  2011),	
  at	
  
http://www.ncbar.com/ethics/ethics.asp?page=15&from=1/2011&to=12/2012.	
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Types	
  of	
  Controls	
  
Lawyers	
  should	
  familiarize	
  themselves	
  with	
  some	
  basic	
  types	
  of	
  information	
  security	
  controls	
  
and	
  some	
  the	
  nomenclature	
  around	
  these	
  rules.	
  Information	
  security	
  is	
  typically	
  seen	
  as	
  a	
  task	
  
of	
  protecting	
  the	
  “CIA	
  triad”:	
  confidentiality,	
  integrity,	
  and	
  availability.95	
  Confidentiality	
  –	
  
ensuring	
  that	
  unauthorized	
  individuals	
  do	
  not	
  gain	
  access	
  to	
  data	
  –	
  is	
  already	
  a	
  familiar	
  concept	
  
to	
  lawyers,	
  but	
  integrity	
  and	
  availability	
  are	
  also	
  important.	
  Integrity	
  seeks	
  to	
  ensure	
  that	
  data	
  
is	
  accurate	
  and	
  not	
  distorted	
  -‐-‐	
  a	
  hack	
  that	
  deliberately	
  changed	
  data	
  in	
  a	
  file	
  would	
  be	
  an	
  
“integrity	
  attack.”	
  Availability	
  is	
  inherent	
  in	
  a	
  Vermont	
  lawyer’s	
  duty	
  to	
  consider	
  “what	
  practical	
  
and	
  foreseeable	
  limits,	
  if	
  any,	
  may	
  exist	
  to	
  the	
  lawyer’s	
  ability	
  to	
  ensure	
  access	
  to,	
  protection	
  
of,	
  and	
  retrieval	
  of	
  the	
  data.”96	
  
A	
  second	
  information	
  security	
  triad	
  divides	
  security	
  controls	
  into	
  physical,	
  technical,	
  and	
  
administrative.	
  A	
  physical	
  control	
  limits	
  physical	
  access	
  to	
  a	
  resource	
  or	
  space;	
  for	
  example,	
  
locking	
  an	
  office	
  door	
  or	
  a	
  file	
  cabinet.	
  A	
  technical	
  control	
  is	
  a	
  technical	
  feature	
  limiting	
  or	
  
protecting	
  access	
  such	
  as	
  the	
  use	
  of	
  passwords,	
  encryption	
  protocols,	
  or	
  an	
  automatic	
  logout	
  
feature	
  after	
  a	
  specified	
  period	
  of	
  inactivity,	
  among	
  many	
  others.	
  An	
  administrative	
  control	
  is	
  a	
  
rule	
  governing	
  behaviors,	
  such	
  as	
  requiring	
  all	
  employees	
  to	
  use	
  their	
  own	
  accounts	
  and	
  unique	
  
passwords	
  or	
  banning	
  the	
  use	
  of	
  sticky	
  notes	
  on	
  a	
  computer	
  to	
  remember	
  passwords.	
  	
  
Typically,	
  physical,	
  technical,	
  and	
  administrative	
  controls	
  overlap.	
  For	
  example,	
  for	
  a	
  server	
  
maintained	
  in-‐house	
  in	
  a	
  law	
  office,	
  the	
  server	
  is	
  protected	
  first	
  by	
  administrative	
  controls,	
  
including	
  whatever	
  rules	
  apply	
  to	
  the	
  law	
  office	
  personnel,	
  as	
  well	
  as	
  generally	
  applicable	
  law	
  
such	
  as	
  the	
  Computer	
  Fraud	
  and	
  Abuse	
  Act97	
  that	
  makes	
  it	
  illegal	
  to	
  access	
  a	
  protected	
  
computer	
  without	
  permission.	
  The	
  server	
  could	
  well	
  also	
  be	
  encrypted	
  and	
  require	
  password	
  
authentication,	
  technical	
  controls.	
  Finally,	
  locks	
  on	
  the	
  door	
  of	
  the	
  room	
  where	
  the	
  server	
  is	
  
physically	
  located	
  would	
  serve	
  as	
  physical	
  controls.	
  
Thinking	
  about	
  security	
  needs	
  in	
  terms	
  of	
  confidentiality,	
  integrity,	
  and	
  availability	
  and	
  security	
  
measures	
  in	
  terms	
  of	
  physical,	
  administrative,	
  and	
  technical,	
  can	
  help	
  lawyers	
  cover	
  all	
  the	
  
angles.	
  For	
  example,	
  while	
  any	
  cloud	
  solution	
  might	
  have	
  some	
  vulnerabilities,	
  the	
  relevant	
  
question	
  should	
  not	
  be,	
  “is	
  this	
  system	
  totally	
  secure?”	
  Instead	
  the	
  question	
  should	
  be,	
  “will	
  
this	
  solution	
  provide	
  a	
  comparable	
  level	
  of	
  confidentiality,	
  availability,	
  and	
  integrity	
  to	
  my	
  other	
  
available	
  options?”	
  The	
  next	
  best	
  alternative	
  option	
  to	
  a	
  cloud	
  solution	
  may	
  well	
  be	
  an	
  
antiquated	
  server	
  maintained	
  by	
  part-‐time	
  IT	
  staff	
  and	
  located	
  in	
  a	
  flood-‐prone	
  basement	
  of	
  a	
  
building	
  with	
  weak	
  physical	
  security	
  measures.	
  The	
  weaknesses	
  of	
  both	
  solutions	
  should	
  be	
  
measured	
  against	
  each	
  other.	
  In	
  a	
  large	
  number	
  of	
  cases,	
  a	
  careful	
  analysis	
  will	
  reveal	
  that	
  the	
  
biggest	
  vulnerabilities	
  may	
  be	
  on	
  the	
  administrative	
  side.	
  For	
  example,	
  a	
  theoretically	
  secure	
  
95

See	
  NIST	
  Special	
  Publication	
  800-‐33,	
  available	
  online	
  at	
  http://csrc.nist.gov/publications/nistpubs/800-‐
33/sp800-‐33.pdf.	
  
96
Vermont	
  Advisory	
  Ethics	
  Opinion	
  2010-‐06,	
  at	
  
https://www.vtbar.org/UserFiles/files/Webpages/Attorney%20Resources/aeopinions/Advisory%20Ethics%20Opini
ons/Client%20Property/10-‐06.pdf.	
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18	
  U.S.C.	
  §	
  1030.
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cloud	
  offering	
  might	
  not	
  be	
  so	
  secure	
  if	
  run	
  on	
  a	
  computer	
  with	
  out-‐of-‐date	
  malware,	
  by	
  an	
  
attorney	
  who	
  likes	
  to	
  use	
  WiFi	
  in	
  coffee	
  shops	
  and	
  uses	
  his	
  birthdate	
  or	
  anniversary	
  as	
  a	
  
password.	
  
	
  
Security	
  Is	
  a	
  Process	
  
The	
  biggest	
  trend	
  in	
  information	
  security	
  generally,	
  although	
  perhaps	
  slower	
  to	
  hit	
  lawyers	
  than	
  
other	
  professions,	
  is	
  the	
  idea	
  of	
  seeing	
  security	
  as	
  a	
  process,	
  not	
  a	
  product.	
  This	
  overlaps	
  with	
  
the	
  idea	
  of	
  taking	
  reasonable	
  precautions	
  tailored	
  to	
  the	
  sensitivity	
  of	
  data	
  or	
  the	
  likelihood	
  of	
  
harm.	
  This	
  is	
  evident	
  in	
  the	
  numerous	
  references	
  to	
  “reasonable”	
  precautions	
  in	
  ethics	
  
opinions.	
  The	
  notion	
  of	
  “reasonable”	
  precautions	
  also	
  exists	
  in	
  other	
  laws	
  such	
  as	
  HIPAA,	
  GLBA,	
  
and	
  others.	
  It	
  is	
  also	
  found	
  in	
  Massachusetts	
  data	
  privacy	
  law,	
  the	
  first	
  generally	
  applicable	
  law	
  
of	
  its	
  kind	
  requiring	
  information	
  security	
  efforts	
  beyond	
  breach	
  notification.98	
  Developing	
  a	
  
Written	
  Information	
  Security	
  Program	
  (“WISP”)	
  should	
  involve	
  steps	
  of	
  inventorying	
  assets,	
  
identifying	
  risks,	
  selecting	
  and	
  implementing	
  security	
  controls,	
  and	
  periodically	
  assessing	
  the	
  
effectiveness	
  of	
  these	
  controls.	
  The	
  results	
  of	
  risk	
  analyses	
  and	
  decisions	
  as	
  to	
  necessary	
  
security	
  controls	
  should	
  be	
  captured	
  in	
  the	
  WISP,	
  or	
  in	
  a	
  similar	
  document.99	
  Whether	
  termed	
  a	
  
WISP	
  or	
  something	
  else,	
  risk-‐based	
  decision-‐making	
  is	
  as	
  appropriate	
  for	
  lawyers	
  as	
  it	
  is	
  for	
  
other	
  fields.100	
  
Risk-‐based	
  decision-‐making	
  can	
  also	
  support	
  defensibility	
  in	
  the	
  event	
  something	
  does	
  go	
  
wrong.	
  As	
  with	
  traditional	
  notions	
  of	
  negligence	
  famously	
  enunciated	
  in	
  Carroll	
  Towing101,	
  a	
  
lawyer	
  should	
  have	
  a	
  reasonable	
  defense	
  that	
  he	
  or	
  she	
  was	
  not	
  negligent	
  if	
  careful	
  risk	
  
assessment	
  revealed	
  that	
  the	
  cost	
  of	
  a	
  given	
  security	
  measure	
  would	
  have	
  exceeded	
  the	
  
reasonably	
  expected	
  possible	
  loss.	
  For	
  example,	
  if	
  a	
  risk	
  assessment	
  revealed	
  that	
  there	
  was	
  a	
  1	
  
percent	
  annual	
  chance	
  of	
  a	
  loss	
  of	
  data	
  causing	
  as	
  much	
  as	
  $100,000	
  in	
  damages,	
  the	
  annual	
  
loss	
  expectancy	
  could	
  be	
  said	
  to	
  be	
  $1,000.	
  If	
  a	
  lawyer	
  had	
  been	
  offered	
  a	
  next	
  generation	
  
subscription-‐based	
  antivirus	
  service	
  costing	
  $150/	
  month,	
  the	
  cost	
  can	
  be	
  said	
  to	
  be	
  $1,800	
  or	
  
nearly	
  twice	
  the	
  annual	
  loss	
  expectancy.	
  In	
  the	
  event	
  of	
  a	
  breach	
  that	
  could	
  have	
  been	
  
prevented	
  had	
  the	
  lawyer	
  subscribed	
  to	
  this	
  service,	
  reference	
  to	
  the	
  risk	
  assessment	
  and/or	
  
WISP	
  could	
  be	
  very	
  helpful	
  if	
  the	
  lawyer	
  considered	
  and	
  rejected	
  the	
  proposed	
  security	
  
measure	
  because	
  it	
  did	
  not	
  appear	
  reasonably	
  necessary	
  and	
  cost-‐efficient.	
  Numerous	
  ethics	
  
opinions	
  support	
  this	
  approach	
  by	
  reference	
  to	
  “reasonable”	
  security	
  standards.	
  
98

201	
  CMR	
  1700.	
  Many	
  states	
  have	
  long	
  had	
  breach	
  notification	
  laws	
  requiring	
  holders	
  of	
  personal	
  information	
  to	
  
notify	
  the	
  subjects	
  of	
  this	
  information	
  in	
  the	
  event	
  of	
  a	
  breach.	
  However,	
  previous	
  to	
  the	
  Massachusetts	
  law,	
  these	
  
relied	
  on	
  market	
  or	
  reputational	
  forces	
  to	
  compel	
  businesses	
  to	
  protect	
  information.	
  Other	
  obligations,	
  such	
  as	
  the	
  
HIPAA	
  security	
  rule,	
  specified	
  security	
  efforts,	
  but	
  covered	
  only	
  specific	
  industries.
99
The	
  concept	
  of	
  the	
  WISP	
  has	
  the	
  added	
  benefit	
  of	
  meeting	
  the	
  standards	
  of	
  a	
  number	
  of	
  laws,	
  including	
  the	
  
Massachusetts	
  law	
  and	
  HIPAA,	
  among	
  others.	
  
100
For	
  more	
  on	
  the	
  importance	
  of	
  risk	
  assessments	
  in	
  computer	
  security	
  for	
  lawyers,	
  see	
  JILL	
  D.	
  RHODES	
  &	
  VINCENT	
  I.	
  
POLLEY,	
  THE	
  ABA	
  CYBERSECURITY	
  HANDBOOK	
  (2013).
101
Carroll,	
  159	
  F.	
  2d.	
  169.
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A	
  much	
  fuller	
  version	
  of	
  the	
  risk-‐based	
  approach	
  to	
  security	
  is	
  seen	
  in	
  the	
  Risk	
  Management	
  
Framework	
  developed	
  by	
  the	
  National	
  Institute	
  of	
  Technology	
  (“NIST”).	
  The	
  NIST	
  has	
  
documented	
  this	
  methodology,	
  and	
  much	
  other	
  guidance	
  in	
  its	
  800-‐series	
  of	
  special	
  
publications.	
  Among	
  these	
  are	
  numbers	
  800-‐30	
  (Revision	
  1)	
  describing	
  an	
  approach	
  to	
  
conducting	
  risk	
  assessments,	
  and	
  800-‐37	
  describing	
  an	
  overall	
  risk-‐based	
  approach	
  to	
  security.	
  
NIST	
  guidance	
  is	
  mandatory	
  for	
  federal	
  government	
  agencies,	
  but	
  frequently	
  (and	
  increasingly)	
  
used	
  as	
  a	
  reference	
  by	
  non-‐federal	
  entities.	
  NIST	
  also	
  recently	
  released	
  its	
  Cybersecurity	
  
Framework102	
  in	
  response	
  to	
  Executive	
  Order	
  13636.	
  Many	
  large	
  businesses	
  have	
  committed	
  to	
  
using	
  the	
  Framework,	
  which	
  provides	
  a	
  more	
  accessible	
  process	
  and	
  nomenclature	
  for	
  
assessing	
  and	
  mitigating	
  information	
  security	
  risks.	
  While	
  the	
  first	
  adopters	
  of	
  the	
  NIST	
  
framework	
  are	
  more	
  likely	
  to	
  be	
  big	
  industry	
  or	
  big	
  firms	
  rather	
  than	
  Vermont	
  solos,	
  the	
  
framework	
  provides	
  potentially	
  valuable	
  insight	
  into	
  best	
  practices	
  and	
  the	
  future	
  of	
  the	
  field.	
  
Any	
  future	
  nationwide	
  cybersecurity	
  or	
  privacy	
  law	
  will	
  probably	
  draw	
  much	
  from	
  the	
  
framework	
  and	
  other	
  NIST	
  work.103	
  
	
  	
  
The	
  Human	
  Element	
  
Much	
  of	
  what	
  informs	
  security	
  will	
  be	
  outside	
  the	
  hands	
  of	
  even	
  the	
  lawyers	
  who	
  use	
  a	
  product	
  
or	
  service.	
  For	
  example,	
  most	
  lawyers	
  using	
  a	
  cloud	
  computing	
  service	
  –	
  even	
  one	
  designed	
  for	
  
and	
  marketed	
  to	
  lawyers	
  –	
  will	
  not	
  have	
  the	
  opportunity	
  to	
  negotiate	
  a	
  contract	
  with	
  specific	
  
terms	
  of	
  service.	
  The	
  average	
  lawyer	
  will	
  not	
  be	
  able	
  to	
  participate	
  in	
  the	
  building	
  of	
  a	
  software	
  
product,	
  nor	
  choose	
  the	
  data	
  center	
  or	
  centers	
  in	
  which	
  the	
  product	
  hosts	
  client	
  information.	
  
While	
  exceptions	
  may	
  exist	
  for	
  larger	
  firms,	
  government,	
  or	
  others	
  ordering	
  custom-‐built	
  
products,	
  for	
  most	
  many	
  products	
  and	
  services	
  will	
  be	
  sold	
  on	
  a	
  take-‐it-‐or-‐leave	
  it	
  basis.	
  
Lawyers,	
  however,	
  should	
  remember	
  and	
  address	
  those	
  elements	
  over	
  which	
  they	
  can	
  exercise	
  
some	
  control,	
  starting	
  with	
  the	
  decision	
  to	
  buy	
  or	
  build	
  a	
  given	
  system	
  or	
  service.	
  As	
  many	
  
ethics	
  opinions	
  suggest,	
  this	
  decision	
  should	
  involve	
  careful	
  consideration	
  of	
  the	
  security	
  
features	
  and	
  policies	
  of	
  the	
  service	
  in	
  question.	
  However,	
  beyond	
  this	
  decision,	
  lawyers	
  should	
  
also	
  consider	
  those	
  things	
  already	
  under	
  their	
  control.	
  Even	
  the	
  smallest	
  firms	
  should	
  take	
  time	
  
to	
  conduct	
  a	
  data	
  inventory	
  and	
  risk	
  assessment.	
  Obviously	
  a	
  firm	
  dealing	
  with	
  personal	
  injury	
  
or	
  divorce	
  will	
  have	
  a	
  very	
  different	
  risk	
  profile	
  from	
  that	
  of	
  a	
  multinational	
  M&A	
  shop.	
  	
  
However,	
  the	
  important	
  first	
  step	
  is	
  to	
  appoint	
  an	
  identifiable	
  single	
  person	
  as	
  responsible	
  for	
  
cybersecurity.	
  Next,	
  this	
  person	
  should	
  engage	
  with	
  the	
  question	
  of	
  what	
  data	
  (client	
  
confidences)	
  the	
  firm	
  has,	
  where	
  it	
  is	
  located,	
  and	
  what	
  systems	
  host	
  or	
  process	
  it.	
  For	
  each	
  
type	
  of	
  data	
  and	
  system	
  element,	
  consider	
  the	
  related	
  questions	
  of	
  what	
  could	
  go	
  wrong;	
  how	
  
likely	
  would	
  a	
  negative	
  impact	
  be,	
  and	
  what	
  would	
  be	
  the	
  negative	
  impact	
  of	
  the	
  possible	
  
	
  http://www.nist.gov/cyberframework/upload/cybersecurity-‐framework-‐021214.pdf.	
  	
  
Sorrell	
  has	
  expressed	
  concern	
  that	
  a	
  federal	
  bill	
  could	
  preempt	
  stronger	
  state	
  protections	
  and	
  actually	
  weaken	
  
consumer	
  protections.	
  See	
  http://thehill.com/policy/cybersecurity/247118-‐state-‐ags-‐warn-‐congress-‐against-‐
preempting-‐data-‐breach-‐laws.
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harm?	
  The	
  ABA	
  cybersecurity	
  text104	
  provides	
  a	
  good	
  starting	
  point	
  on	
  this,	
  although	
  perhaps	
  
tilted	
  toward	
  bigger	
  and	
  higher-‐end	
  firms.	
  If	
  there	
  are	
  risks	
  that	
  are	
  unacceptable,	
  something	
  
should	
  be	
  done.	
  Either	
  the	
  software	
  or	
  system	
  that	
  causes	
  the	
  risk	
  should	
  be	
  replaced	
  or	
  
upgraded,	
  the	
  practice	
  that	
  causes	
  the	
  risk	
  should	
  be	
  discontinued,	
  or	
  the	
  risk	
  should	
  somehow	
  
be	
  mitigated.	
  This	
  process	
  of	
  self-‐assessment	
  should	
  be	
  repeated	
  periodically,	
  such	
  as	
  annually.	
  
Even	
  when	
  using	
  outsourced	
  services	
  or	
  products	
  over	
  which	
  they	
  have	
  no105	
  control,	
  lawyers	
  
should	
  be	
  careful	
  to	
  take	
  the	
  steps	
  they	
  can	
  take	
  to	
  maximize	
  security.	
  Many	
  of	
  the	
  best	
  
security	
  features	
  are	
  worthless	
  if	
  they	
  are	
  turned	
  off	
  or	
  not	
  used	
  properly.	
  Lawyers	
  should	
  be	
  
mindful	
  of	
  security	
  basics,	
  such	
  as	
  when	
  it	
  is	
  appropriate	
  –	
  or	
  not	
  –	
  to	
  use	
  public	
  WiFi	
  or	
  what	
  
settings	
  to	
  use	
  for	
  office	
  WiFi	
  systems.	
  For	
  that	
  matter,	
  lawyers	
  should	
  know	
  how	
  to	
  engage	
  in	
  
security	
  basics	
  such	
  as	
  how	
  to	
  encrypt	
  an	
  attachment.106	
  A	
  good	
  starting	
  point	
  –	
  especially	
  for	
  
solos	
  or	
  small	
  firms	
  engaged	
  in	
  e-‐Lawyering107	
  is	
  found	
  in	
  the	
  collective	
  wisdom	
  of	
  the	
  lawyers	
  
who	
  have	
  been	
  active	
  over	
  the	
  years	
  in	
  the	
  ABA’s	
  eLawyering	
  Task	
  Force.108	
  The	
  lawyer	
  or	
  
support	
  staff	
  person	
  designated	
  as	
  being	
  responsible	
  for	
  security	
  issues	
  should	
  periodically	
  
research	
  developing	
  trends	
  and	
  send	
  out	
  educational	
  reminders	
  or	
  security	
  tips.	
  For	
  a	
  solo,	
  this	
  
will	
  mean	
  that	
  a	
  certain	
  amount	
  of	
  time	
  must	
  be	
  spent	
  researching	
  changing	
  best	
  practices.	
  As	
  
recent	
  history	
  shows	
  again	
  and	
  again,	
  best	
  practices	
  are	
  not	
  static.	
  For	
  example,	
  encryption	
  
techniques	
  that	
  were	
  recently	
  considered	
  secure	
  are	
  frequently	
  in	
  need	
  of	
  updated	
  as	
  new	
  
vulnerabilities	
  are	
  discovered.	
  
In	
  short,	
  the	
  human	
  element	
  should	
  dictate	
  a	
  philosophy	
  and	
  practice	
  that	
  even	
  when	
  
outsourced	
  technology	
  is	
  used,	
  responsibility	
  cannot	
  be	
  outsourced.	
  The	
  lawyer	
  or	
  firm	
  should	
  
constantly	
  strive	
  to	
  re-‐assess	
  the	
  appropriateness	
  of	
  the	
  software	
  or	
  services	
  in	
  use.	
  Much	
  of	
  
security,	
  particularly	
  the	
  administrative	
  controls,	
  can	
  never	
  be	
  outsourced.	
  One	
  must	
  
remember	
  to	
  change	
  passwords,	
  lock	
  doors,	
  and	
  remember	
  what	
  is	
  and	
  is	
  not	
  appropriate	
  for	
  
unencrypted	
  email.	
  Even	
  if	
  the	
  best	
  technology	
  is	
  purchased	
  it	
  must	
  be	
  used	
  properly,	
  and	
  
yesterday’s	
  best	
  technology	
  may	
  no	
  longer	
  be	
  secure	
  today.	
  

	
  Supra	
  at	
  n.	
  15.	
  
	
  http://apps.americanbar.org/dch/committee.cfm?com=EP024500.	
  	
  
106
At	
  the	
  March	
  20,	
  2015	
  VBA	
  meeting,	
  a	
  surprising	
  near	
  unanimity	
  of	
  lawyers	
  in	
  the	
  audience	
  during	
  the	
  
Technology	
  Committee’s	
  roundtable	
  discussion	
  admitted	
  that	
  they	
  never,	
  or	
  very	
  seldom,	
  use	
  basic	
  encryption	
  
such	
  as	
  what	
  is	
  available	
  through	
  Win-‐Zip.
107
E-‐Lawyering	
  is	
  the	
  remote	
  delivery	
  of	
  legal	
  services.	
  “ELawyering	
  is	
  doing	
  legal	
  work	
  -‐	
  not	
  just	
  marketing	
  -‐	
  over	
  
the	
  Web.”	
  http://apps.americanbar.org/dch/committee.cfm?com=EP024500.	
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Notable	
  among	
  this	
  group	
  are	
  Stephanie	
  Kimbro,	
  Marc	
  Lauritsen,	
  Bob	
  Ambrogi,	
  and	
  Richard	
  Granat,	
  most	
  of	
  
whom	
  maintain	
  blogs	
  or	
  are	
  otherwise	
  active	
  online	
  and	
  in	
  ABA	
  forums	
  and	
  events.	
  Kimbro’s	
  book,	
  VIRTUAL	
  LAW	
  
PRACTICE	
  (2011),	
  is	
  perhaps	
  the	
  best	
  starting	
  point	
  for	
  those	
  interested	
  in	
  eLawyering,	
  and	
  includes	
  basic	
  tips	
  on	
  
security	
  considerations.
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INTRODUCTION
The VSB Special Committee on the Future of Law Practice was charged in 2014 with evaluating current
developments in the legal landscape and assessing how these changes will impact the practice of law. In
2016, we issued our first report to the VSB along with a set of recommendations. To say that the pace of
change in the practice of law has accelerated is an understatement.
As with the first report, we hope to illuminate the changing landscape of the practice of law both to help
educate lawyers and to help prepare them for a continually morphing future. Even the early drafts of this
report had to be edited to account for additional changes as we were writing.
Committee members have undertaken to meet regularly and work on a continuing basis to read everything
we can find on the future of law practice - articles, ethics opinions, studies by other bar associations – the
list goes on and on.
We previously identified a number of external forces affecting the practice of law:
1) advances in technology that have changed the way lawyers practice, giving clients the expectation
that lawyers will provide services more efficiently and cheaply, and giving consumers the belief that
they can obtain legal information and handle many legal matters on their own;
2) increasing competition from nonlawyers service providers that offer legal information and legal
documents to consumers;
3) generational pressures that are likely to impact law firm business models – estimates are that 70%
of law firm partners are baby boomers, while millennials are expected to make up half the global
workforce in the next two years;
4) clients’ dissatisfaction with billable hour arrangements encouraging lawyers to offer fixed fees and
other alternative billing arrangements;
5) increased insourcing of legal services by corporate clients, along with increased unbundling of tasks
so that lawyers are only asked to complete the specific tasks that require legal judgment; and
6) accelerated globalization of legal services via both traditional models and technology, leading to an
increase in multijurisdictional law practice and a decreasing relevance of geographical boundaries.
Recently, we have added artificial intelligence, blockchain and cryptocurrencies to the forces that are
impacting the practice of law.
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Additionally, the profession has taken on a focus of well-being for the legal community.

subcommittees
The committee is divided into three subcommittees:
TECHNOLOGY AND THE PRACTICE OF LAW
This subcommittee looked at
advances in technology and
how new technologies are
changing law practice. It also
studied how the internet and
other forces have created a
market for nonlawyer legal
service providers.

ACCESS TO JUSTICE
This subcommittee focused on
the “justice gap” — the unmet
legal needs of a large majority
of our low and middle-income
population despite an oversupply of lawyers in the U.S.
It also focused attention on
initiatives by the organized bar
and the efforts of other organizations to address the justice
gap, including some projects in
other U.S. jurisdictions to allow licensed paraprofessionals
to deliver legal services.

ALTERNATIVE BUSINESS STRUCTURES
This subcommittee looked at
jurisdictions outside the U.S.
that permit nonlawyers to
participate and have ownership
in legal services firms, as well
as the status of any similar
initiatives or proposals in U.S.
jurisdictions.

We realized that we needed input from outside our Committee and sought the perspective of some of
those involved in shaping the future of law practice. The following people possessed knowledge and
experience of interest to the Committee, and we invited them to make presentations to further our knowledge followed by wide-ranging questions from Committee members. We thank all of the guests below.
• Brian Kuhn, Co-Founder of IBM Watson Legal
• James Coyle, Colorado Supreme Court, Office of Attorney Regulation Counsel
• I.V. Ashton, President & Founder of LegalServer and Houston.AI
• Colin Rule, Vice President of Online Dispute Resolution, Tyler Technologies
• Robert Craig, CIO at Baker Hostetler
• Judy Selby, Principal, Judy Selby Consulting LLC/Insurance Consulting
• John Simek, Vice President, Sensei Enterprises/Speaker on blockchain and cryptocurrencies
• Anette Aav, Local Coordinator, Subtech Conference Tallinn, Estonia and Director of master’s
program in Legal IT at the University of Tartu School of Law
• Jim Calloway, Director of the Oklahoma Bar Association’s Management Assistance Program
While the Committee is dedicated to teaching lawyers how to prepare for the future, it also recognized
from the outset that it should not engage in any form of protectionism. Likewise, the organized bar does
not exist to regulate the market. The mission of the VSB is to regulate the legal profession of Virginia, to
advance the availability and quality of legal services provided to the people of Virginia, and to assist in
improving the legal profession and the judicial system.
We feel the anxiety of lawyers facing a digital world that is often foreign to them — hence our emphasis
on the need to educate lawyers and identify developments so they can find their place in that world, be
competitive, and provide high quality legal advice and professional services.
This report is meant to be easily read, enhance lawyers’ practices and advise them of probable changes
they will see in the near and long term.
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TECHNOLOGY
AND THE PRACTICE OF LAW

Law practice advisor and futurist Jim Calloway has famously written an article entitled Every Law Firm
is a Technology Business. Few would dispute the truth of that title.
As technological change comes at lawyers with ever-increasing speed, it is difficult to keep up. And yet,
we have an ethical duty to be competent, which includes understanding the risks and benefits of the technology we use.
To assist in that effort, the Committee has summarized some of the major developments since we issued
our 2016 report to help lawyers understand the current forces influencing technology in law firms.
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2.1 CYBERSECURITY
June 27, 2017 was not a good day for DLA Piper, then the #1 law firm by revenue in the world. The apparent ransomware
attack that it experienced turned out not to be about money. GoldenEye, also known as NotPetya, was designed to destroy
data.
The legal world was rocked by the news that DLA Piper was down. Phones and computers were knocked out across the
firm (and some shut down as a precaution) with reporters and clients unable to reach anyone at DLA Piper via email (they
got a “not deliverable” message). Not a “delivery delayed” message, but a “nobody home” message.
On July 3rd, DLA Piper announced that it had its email back, but was still bringing other systems online.
The fact that DLA Piper could be brought to its knees stimulated a lot of concern among law firms of all sizes which asked
themselves, “If DLA Piper could be breached, what chance do the rest of us have?” The ultimate lesson may be that no
law firm can consider itself safe, but that all law firms should take reasonable measures to secure their confidential data
and to react to a data breach. Breaches come to large firms and small firms, with smaller firms often targeted because their
security isn’t as strong.
It is little wonder that Gartner, Inc. noted in 2017 that folks with cybersecurity skills have a zero percent unemployment
rate.

2.2 CURRENT CYBERSECURITY STATISTICS
Let’s look at some of the statistics which have been published since our 2016 report.
The 2017 ABA Legal Technology Survey, which had more than 4,000 respondents, yielded some interesting results.
Twenty-two percent of respondents said their firms had experienced a data breach at some point, up from 14 percent in the
previous year – that’s a big escalation. Significantly, respondents at firms with 500 or more attorneys took the bulk of those
hits.
Over one-third of law firms with 10–99 attorneys reported being
compromised in 2017 alone. Some of the key consequences from
breaches were downtime, loss of billable hours, destruction or loss
of files — and, of course, having to pay consulting fees for
remediating damages from the attacks.
One-quarter of all firms reported having no security policies,
though all firms with 500+ lawyers did have such policies. Twothirds of BigLaw firms have an incident-response plan. Of firms
with 100–499 attorneys, 51 percent have an incident-response
plan, as do 43 percent of firms with 50–99 attorneys. Obviously,
the smaller the firm, the lower the likelihood of being well-prepared for a security incident.
That is disturbing, as is a 2018 study from CyberArk that surveyed
1,300 IT professionals and business leaders. Two of the more striking statistics are below:
• 46 percent of organizations said their cybersecurity strategy rarely changes substantially, even after suffering an attack.
• 46 percent of security professionals said that their organization can’t prevent attackers from breaking into internal
networks each time a hack is attempted.
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While the study is not specific to the legal field, in all likelihood, the same findings would apply to law firms.
Verizon’s 2018 Data Breach Investigations Report
The 2018 Verizon Data Breach Investigation Report (DBIR) includes data not only from forensic investigations conducted
by Verizon, but also 67 contributing organizations. In total, the report covers analysis on over 53,000 incidents and 2,216
breaches from 65 countries. The number of incidents increased by 11,000 over the previous year.
Malware was involved in a far smaller share of breaches in 2017, compared to the previous year — 30 percent versus 51
percent, respectively — but when malware was discovered, ransomware was determined to be the cause 39 percent of
the time. The frequency of ransomware attacks doubled in 2016 and again in 2017. Worse yet, Verizon noted ransomware
attacks increasingly targeted critical systems and data centers, rendering entire businesses inoperable while increasing
cybercriminals’ leverage and escalating their ransom demands.
Mounir Hahad, head of Juniper Threat Labs at Juniper Networks,
joined other experts in believing ransomware could soon take a back
seat, if only temporarily. “We are likely to see a reprieve before the
next storm of ransomware attacks,” said Hahad. “Some threat actors
are dipping their toes into the cryptocurrency pond to see if they can
make a decent return on what is perceived as a lesser crime, namely
cryptocurrency mining. Other threat actors will probably get pulled
into the market of hacking for political actors, be it nation states or
groups with political interests. This will lead to an increase in attacks
like DDoS or destructors disguised as ransomware, and the targeting
[of] critical infrastructure.”
Outside of ransomware, other tactics used to facilitate breaches were hacking (the leading category, representing 48 percent
of breaches), followed by errors (17 percent), social engineering attacks (17 percent), privilege misuse (12 percent), and
physical actions (11 percent).
Verizon found users are three times more likely to be breached via social engineering tactics than through vulnerabilities.
Incidents of pretexting — the act of obtaining information from someone by adopting a false identity or narrative — increased by a factor of five since the 2017 report, with 88 percent of these scams specifically targeting human resource
departments in order to procure enough data to file a fraudulent tax return.
According to Verizon, in a typical organization, 78 percent of employees
subjected to phishing simulations did not fail a phishing test all year, but
an average of four percent of the workforce population fell for any given
test. Even worse, the more phishing emails an individual clicks, the
more likely he or she is to be fooled again in the future.
Based on the phishing simulation data, it takes an average of 16 minutes
until someone in an organization first clicks on a phishing email and an
average of about 28 minutes before an employee notes and reports the
scam.
According to Verizon, 87 percent of examined breaches happened in just
minutes or quicker, but only three percent were detected just as quickly. Sixty-eight percent of the breaches took months or
longer to be discovered.
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Strikingly, Verizon reported more than 43,000 breaches — over 13,000 in the U.S. — that were performed automatically
by botnets that target organizations’ customers by infecting their devices with malware that captures login credentials — an
attack method that is so high in frequency that it was counted separately so as not to skew the report’s numbers.
Other report statistics:
76 percent of breaches were financially motivated;
espionage was the next most common motive.
24 percent of breaches affected health care organizations — more than any other industry, followed by
hospitality and the public sector.
Most (72 percent) of the security breaches covered in
the report were perpetrated by outsiders — including
50 percent representing organized criminal groups
and 12 percent nation-state or state-affiliated threat
actors. About 27 percent of the breaches originated
from the inside — including 17 percent that were
simply employee errors — as well as 2 percent that
were from third-party partners.

2.3 Cyberinsurance and the Morphing of Threats
As data breaches grow in number and impact, it is clear that law firms need to consider cyberinsurance in order to manage
their risk. And yet, according to a 2018 report from PricewaterhouseCoopers, only one-third of U.S. businesses have some
form of cyberinsurance. Cyberinsurance, which tends to be both confusing and expensive, is nonetheless a necessity in a
world where small businesses that are breached are likely to go out of business within six months, as noted by the 2017
Verizon Data Breach Investigation Report.
Virginia’s endorsed insurance provider, ALPS, has a Cyber Response product which you can find more about at www.
alpsnet.com/products/cyber-response.
Another worrisome trend is that cyber-attacks are increasingly complex. There are not yet simple solutions such as those
that exist for ransomware. Law firms defend against ransomware by properly engineering their backups, meaning that
a current backup is always available regardless of what happens to primary systems. That means they can restore their
data without paying a ransom. Law firms should know that, as of 2019, less than half of those who pay a ransom actually
receive a decryption key to unlock their encrypted data. It appears there is no honor among thieves.
We now face a new kind of attack. Rather than leaking a law firm’s proprietary information or encrypting its systems with
ransomware, attackers are beginning to manipulate the data on which the firm relies. They may also simply destroy the
data, which would be a catastrophe for a law firm without a reliable backup isolated from the breached network.
Cisco researchers predicted in 2017 that more and larger cyberattacks would have the goal of destroying targeted systems
of their victims, instead of financial gain or stealing information. The researchers cited the destructive nature of the NotPetya attacks, that appeared to be traditional ransomware, but were in fact something designed to wipe a target’s system,
destroying its ability to operate. Cisco thinks that this model will be used more often and on a greater scale going forward,
labeling this type of attack “destruction of service” (DeOS). These data manipulation or destruction attacks have the potential to be more catastrophic than ransomware or other breaches because they create uncertainty about the victim’s data
integrity.
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2.4 Cybersecurity Standards
In our 2016 report, we discussed the National Institute of Standards and Technology (NIST), whose Cybersecurity Framework is often used as a cybersecurity guide by solo/small/mid-sized law firms. Version 1.1, Framework for Improving
Critical Infrastructure Cybersecurity, was issued April 16, 2018 and may be found at nvlpubs.nist.gov/nistpubs/CSWP/
NIST.CSWP.04162018.pdf.
Since 2016, many solo/small/mid-sized firms began adhering to the Center for internet Security’s (CIS) Controls. In March
2018, CIS released CIS Controls Version 7, the newest (and free) iteration of its original 20 important cybersecurity recommendations. The CIS Controls are a prioritized set of actions any organization can take to improve their cybersecurity
posture. The controls are now separated into three categories: basic, foundational, and organizational:
• Basic (CIS Controls 1–6): These are key controls which should be implemented in every organization for essential
cyber defense readiness.
• Foundational (CIS Controls 7–16): The next step up from basic — these technical best practices provide clear security
benefits and are a smart move for any organization to implement.
• Organizational (CIS Controls 17–20): These controls are different in character from 1–16; while they have many technical elements, CIS Controls 17–20 are more focused on people and processes involved in cybersecurity.
The new CIS Controls, which may be found at www.cisecurity.org/controls/, align better with the NIST Cybersecurity Framework and map directly to it. Think of the NIST framework as the “what” and the CIS Controls as the “how.”
Together, these resources are concise and easily understood. Both are valuable free resources. In October 2017, CIS also
published CIS Controls Implementation Guide for Small- and Medium-Sized Enterprises (SMEs) The guide should be read
in conjunction with the NIST Cybersecurity Framework, which covers businesses with up to 500 users/employees.
In June 2017, NIST changed its password guidance in its Digital Identity Guidelines, which may be found at nvlpubs.nist.
gov/nistpubs/SpecialPublications/NIST.SP.800-63-3.pdf.
The Digital Identity Guidelines provided these key recommendations:
• Requiring complex passwords is annoying — and it makes passwords harder to remember. It increases errors because artificially
complex passwords are harder to type in and they don’t help that
much. It’s better to allow people to use passphrases.
• Password expiration every 30 or 60 or 90 days makes no sense.
It just makes everything harder to remember and causes security
fatigue, a condition familiar to all law firm managing partners. The
new thinking is that passwords should be checked against a database
of known compromised passwords — no reason to change them if
there is no indication of compromise. We are now seeing this recommendation implemented and expect it to accelerate in the future.
• Use password managers — they are the perfect way to keep people from reusing passwords and risking compromise in
multiple places. However, the password used to gain entry to the law firm network should never be used elsewhere.
Security expert Bruce Schneier has said the old password rules were “failed attempts to fix the user. Better we fix the security systems.”
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2.5 Data Loss Through Employees
More law firms are beginning to train employees on cybersecurity from the user’s point of view. Phishing is by far the
most successful way to compromise law firms. A single training session can cut your risk by 20 percent. Annual training
sessions (emphasizing phishing but including much more) are invaluable for creating “the culture of cybersecurity” within
law firms.
Unfortunately, your greatest asset (your employees) are often your greatest source of risk. Employees should receive
regular training to recognize threats such as social engineering, business email compromise scams, baited flash drives,
piggybacking, tailgating, drive-by malware on websites, the dangers of sharing credentials, social media scams, wire fraud,
W-2 scams, and much more. Even today, some of these terms may be unfamiliar to both lawyers and staff. Everyone needs
training. A best practice is to make training mandatory and to demand attention by requiring everyone to turn their phones
off.
A huge issue for law firms is preventing data loss when employees leave. According to Osterman Research’s 2017 “Best
Practices for Protecting Your Data When Employees Leave Your Company,” 69 percent of organizations have experienced
data loss from employee movements (departure, changing roles, relocation), and 50 percent of employees who left their
jobs in the last 12 months took confidential corporate data with them.
Here are some recommendations to address these issues:
1. Give employees what they need access to — and no more. Use technology and policies to create alerts when data has
been accessed inappropriately.
2. Get rid of data you don’t need in accordance with your organization’s data retention polices.
3. Clearly communicate policies on a regular basis.
4. Have an employee agreement that explains the duty to return data when leaving and indicate, within the bounds of
state law, what action the employer may take if data is not returned. Make sure employees understand the agreement
— and get a separate signature for the provision about returning data and the consequences for failing to do so. Do
the same thing with an employee out-processing document. Have an exit interview — get a signature certifying that
all data has been returned along with a signed acknowledgement that further access to your network would be an
unauthorized criminal act. If you have any concerns about what the employee might have been doing on your network,
preserve the departing employee’s device and consider having a forensic image made.
5. Implementing strong passwords and using keycards to access company property is fundamental. Consider locking
down USB storage devices. Use data loss prevention software to monitor data in the cloud. This software provides
added security by alerting you and logging when files are moved or accessed.
Employees don’t make it easy. An Insider Threat
Intelligence Report from Dtex Systems found that 95
percent of enterprises surveyed had employees actively
circumventing corporate security protocols, 59 percent
of the organizations had experienced instances of
employees accessing pornographic websites during the
work day, and 43 percent had users who were engaged
in online gambling activities.

1499

10
2.6 WHY ARE LAW FIRMS SO FAR BEHIND IN CYBERSECURITY?
Legal-industry experts say law firms often lag behind their corporate clients in data security measures even though they
are entrusted with valuable trade secrets, mergers and acquisitions data, and other sensitive information that is attractive to
hackers. The reason behind the gap? Lawyers have only felt the threat recently, and law firms traditionally lag behind other
industries in trying to become more efficient through technology, largely because they generally bill their services based on
time.
“Law firms aren’t necessarily committed to things that don’t make them money per se,” said Neil Watkins, the senior vice
president of security, risk, compliance, and privacy at legal services company Epiq Systems. According to Mr. Watkins,
law firms are at least three years behind what has become standard for data security in finance and other industries, though
awareness is improving.
Marsh & McLennan Companies Inc.’s general counsel, Peter Beshar, said that in 2017 he began requiring his top 10
outside law firms to meet six cybersecurity standards, including using encrypted transmissions when sending messages
externally, having detailed incident-response plans, and securing $5 million in cybersecurity insurance coverage.
Clearly, in-house counsel is requiring more of outside counsel — and not just at the big firm level. Clients of all sizes are
pushing law firms harder to adopt security measures; and they often head for the exit door if they don’t see improvement
in a law firm’s security. No law firm can expect to achieve perfect cybersecurity because it doesn’t exist. However, that
shouldn’t stop law firms from “getting to good” and improving their cybersecurity measures year by year. Best of all,
having a good cybersecurity posture has become an effective marketing tool, attracting prospective clients and retaining
current clients.

2.7 ENCRYPTION
While Virginia has not tackled the issue of when, or if, encrypted communications are necessary, on May 22, 2017, the ABA Standing Committee on Ethics
and Professional Responsibility (“the Committee”) issued Formal Opinion 477R
on lawyers’ responsibility as to encryption, available at www.americanbar.org/
content/dam/aba/administrative/law_national_security/ABA%20Formal%20Opinion%20477.authcheckdam.pdf.
The opinion’s summary states:
A lawyer generally may transmit information relating to the representation of a client over the internet without violating
the Model Rules of Professional Conduct where the lawyer has undertaken reasonable efforts to prevent inadvertent or
unauthorized access. However, a lawyer may be required to take special security precautions to protect against the inadvertent or unauthorized disclosure of client information when required by an agreement with the client or by law, or
when the nature of the information requires a higher degree of security.
The opinion is an update to ABA Formal Opinion 99-413, Protecting the Confidentiality of Unencrypted E-mail (1999).
Under Formal Opinion 477R, the Committee recognized that, unlike in 1999 when Formal Opinion 99-413 was issued,
lawyers today “primarily use electronic means to communicate and exchange documents with clients, other lawyers, and
even with other persons who are assisting a lawyer in delivering legal services to clients.” It also recognized the explosion
of varied devices and methods to create, store, and transmit confidential communications, all of which necessitated an
update to the 1999 Formal Opinion.
The ABA Committee, considering all of these factors and ethical duties, concluded with the general language above. It also
stated in Formal Opinion 477R that “a fact-based analysis means that particularly strong protective measures, like encryption, are warranted in some circumstances.” The ABA Committee further offered considerations as guidance to lawyers
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about the reasonable steps that should be taken to protect client data (these considerations, noted below, are further detailed
within the Formal Opinion):
• Understand the nature of the threat
• Understand how client confidential information is transmitted and where it is stored
• Understand and use reasonable electronic security measures
• Determine how electronic communications about clients’ matters should be protected
• Label client confidential information
• Train lawyers and nonlawyers assistants in technology and information security
• Conduct due diligence on vendors providing communication technology
The VSB needs to consider the issue of encryption in the context of its lawyers’ obligations to safeguard client data. Virginia lawyers, having the same duties to safeguard client data as outlined in the ABA Model Rules, should become familiar
with and include encryption available in their practices. This would include the encryption of objects, such as network and
personal hard drives, as well as documents, whether stored locally or on the cloud. This also includes encryption of emails,
which was once a difficult, expensive, time-consuming process; however, it is now easy, inexpensive and fast.
There are many reputable third-party solutions for lawyers to explore. These offerings generally work by filtering sent
emails (from whatever email platform used) through a secure server/system or hardware device to encrypt them, and then
the recipient gets an email with a hyperlink to retrieve the sent email. The user will need to create an account the first time,
but then every email sent will be received in this manner, ensuring 100 percent encryption, every time. These companies
usually offer bundled protection services, with encryption being just one, which can have an added benefit of increased
protection of lawyers’ client data once they explore their options.

2.8 CLOUD COMPUTING AS A SOLUTION TO DATA SECURITY CONCERNS
Law firms are searching for cybersecurity solutions as major data breaches have
made them more aware of growing cyber threats. Firms have a 27.7 percent chance
of experiencing one or more data breaches in the next 24 months according to IBM
Security and the Ponemon Institute’s 2017 Cost of Data Breach Study. The unfortunate victims will have to deal with the effects of lost or damaged data, repairing
brand image, and securing their information technology (IT) infrastructure following a breach.
These factors have forced firm leaders to search for cybersecurity solutions that are cost efficient and that will provide the
business resiliency needed to face the current cyber threats. Many firms are turning to cloud computing as the solution to
their cybersecurity problems. The cloud offers many security benefits. However, it is important to remember that the cloud
presents its own set of data security issues. This section will briefly discuss the pros and one critical con associated with
cloud security.

2.8.1 Cloud Computing Benefits
One of the major benefits of cloud computing is transferring some of the cybersecurity responsibility from the law firm to
the firm’s cloud service provider. Tom Ruff, Vice President of Public Sector Americas at Akami Technologies, calls this
“shifting the point of mitigation.” This transfer of responsibility can do several things for a firm.
First, it allows firms to eliminate some of the complexity and cost associated with hardware replacement and securing their
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IT infrastructure. Firms can trim their hardware replacement budgets because some of the expenses associated with replacing, operating, and maintaining internal servers have been transferred to the cloud service provider. Additionally, some of
the costs and physical and technical issues associated with securing IT hardware and data have also been passed on to the
cloud service provider. Firms can now exchange capital IT expenditures for a lower recurring operational expense since
the cloud provider is securing their hardware, applications, and data. Depending on the size of the firm, this can equate to
considerable savings. Do the math, though – cloud providers often overstate the savings.
Cloud computing allows firms to leverage the security infrastructure of bigger and more secure data organizations. Major
cloud vendors usually have larger, more complex, and more secure cybersecurity infrastructures than a firm can build on
its own. This provides a safer computing environment according to Philippe Very, professor of strategic management at
EDHEC Business School. Major cloud vendors are some of the world’s most secure cloud computing platforms because
they cannot afford to be breached due to the nature of their business. This larger security infrastructure comes with more
advanced application patching, threat detection, and better internal threat response-processes than the average law firm IT
department could ever produce.
Reputable cloud vendors may also solve the problem of compliance with certain industry specific cybersecurity regulatory
requirements. Law firms are now subject to the industry specific cybersecurity requirements of their clients and must be
able to comply with HIPPA, Sarbanes-Oxley, Graham-Leach-Bliley, as well as many other federal and state laws and regulations. Cloud vendors that comply with these security frameworks provide firms with an easier way to secure themselves
and comply with additional regulatory requirements necessary to secure client data.

2.8.2 Cloud Computing Data Security Issues
The cloud allows a firm to shift the point of mitigation and transfer some of the technology and security responsibilities
to a cloud vendor, but it is not a cybersecurity silver bullet. As noted by Bob Violino of CSO Online, there are too many
data security issues associated with migrating to the cloud to discuss in this section, such as vulnerabilities in the vendors’ security protocols, accidental deletion of data by the cloud vendor, performing due diligence when selecting a cloud
provider, or the shared technology vulnerabilities that are created when vendors co-locate or host multiple clients on one
server. However, the most important factor, and the one that we can influence the most, is the compromise of cloud access
credentials.
The Achilles’ heel of the cloud is compromised credentials. Credentials can be easily compromised by using weak passwords, lax authentication processes, and poor credential management as employees’ roles change or they leave the organization. Credentials are also easily compromised by phishing schemes. According to Cloud Pages, the most common type
of phishing scheme involves a malicious actor who impersonates a legitimate company or individual to steal an employee’s
login credentials. Usually, the scheme involves an email that is sent with a sense of urgency to encourage an employee to
click on a link or transfer funds.
An authorized user’s credentials being compromised is like leaving the key in the
front door of your house. A malicious actor can come and go as they please and
appear to be an authorized user. Once malicious actors get access to a legitimate
system user’s credentials, they can eavesdrop on transactions, manipulate data, redirect clients, access critical areas of your computing system, and compromise the
confidentiality, integrity and availability of client data and firm services according
to the Cloud Security Alliance. For lawyers, unauthorized access to client data by
a malicious actor may trigger violation of Virginia Rules of Professional Conduct 1.1 (Competence), 1.6 (Confidentiality),
and 5.1 or 5.3 (if the incident involves the supervision of firm staff), if the lawyer fails to take reasonable steps to protect
client data.
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Firms can shift some of the responsibility for cybersecurity to their cloud providers, but Jay Heiser, vice president and
cloud security lead at Gartner, Inc. reminds us that “the main responsibility for protecting corporate data in the cloud lies
not with the service provider but with the cloud customer.” It is not a problem for firms to share the responsibility for data
security with a cloud vendor, but it is important not to abdicate totally that responsibility. Firms must recognize the weak
points in any system they deploy and then structure policies and training to mitigate those vulnerabilities.

2.9 THE EUROPEAN UNION’S GENERAL DATA PROTECTION ACT
The General Data Protection Regulation (GDPR) is a regulation in EU law on data protection and privacy for all individuals within the European Union (EU). It also addresses the export of personal data outside the EU, including in the U.S. The
GDPR became effective on May 25, 2018. GDPR aims primarily to give control to individuals over their personal data.
Law firms which store, collect, or process the personal data of EU residents must now put in place appropriate technical
and organizational measures to implement the data protection principles. Compliance with GDPR will require applicable
US firms to meet some or all of these requirements:
• Adoption of the data protection principles
• Oversight of vendors and modification of contracts
• Specific disclosures in published privacy statements/policies
• Data protection impact assessments of certain kinds of technologies
• Appointment of a Data Protection Officer
• Breach notification to EU data protection authorities within 72 hours
• Opt-in only for direct marketing (including cookies)
• Right to be forgotten for data subjects
• Safeguards for international data transfers
Effective January 1, 2020, firms that do business in California or collect or process personal data of California citizens or
consumers may be subject to the California Consumer Protection Act of 2018 (CalCPA). Key provisions of the CalCPA
include:
• Right to know what is collected, sold or disclosed and to whom
• Right to opt-out or “Say No” to sale of private information
• Right to opt-in (affirmative authorization needed for sale of private information of a consumer under 16 years old)
• Right to request deletion of private information
• No discrimination: Equal service and price, even if privacy rights were exercised
• Data breach private right of action (not the act as a whole)
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2.10 ABA ISSUES NEW ETHICS OPINION ON THE DUTIES OF LAWYERS FOLLOWING A DISASTER
Disaster recovery does have a legal technology component, and we have seen
many disasters since our 2016 report was issued. The ABA released ABA Formal
Ethics Opinion 482 on September 19, 2018. The opinion may be found at www.
americanbar.org/content/dam/aba/administrative/professional_responsibility/
aba_formal_opinion_482.authcheckdam.pdf.
In the opinion, the Standing Committee on Ethics and Professional Responsibility
clarifies the ethical obligations attorneys face when disaster strikes.
Lawyers must follow the duty of communication required by Rule 1.4 of the ABA Model Rules of Professional Conduct,
requiring lawyers to communicate regularly with clients and to keep clients reasonably apprised of their cases. Following
a disaster, a lawyer must evaluate available methods to maintain communication with clients. The opinion instructs that
lawyers should keep electronic lists of current clients in a manner that is “easily accessible.”
Lawyers should pay attention to the duty of competency, Rule 1.1, which includes a technology clause that requires lawyers to consider the benefits and risks of relevant technology. Because a disaster can destroy lawyers’ paper files, lawyers
“must evaluate in advance storing files electronically” so that they can access those files after a disaster. Storing client files
through cloud technology requires lawyers to consider confidentially obligations.
With due diligence, this should not present much of a problem. We constantly encourage lawyers to keep backups in the
cloud. It is prudent to have a local backup, but the cloud provides additional security. As we learned from Katrina, having a
backup at the office and one at home a mile away is not sufficiently protecting confidential data.
If a disaster causes the loss of client files, lawyers must also consider their ethical obligations under Rule 1.15, which
requires lawyers to safeguard client property. For current clients, lawyers can attempt first to reconstruct files by obtaining
documents from other sources. If they cannot, lawyers must notify the clients of the loss of files or property. To prevent
such losses, “lawyers should maintain an electronic copy of important documents in an off-site location that is updated
regularly.” Yes, we’re back to the cloud again.
A disaster could impact financial institutions and, therefore, client funds. Thus, lawyers “must take reasonable steps in
the event of a disaster to ensure access to funds the lawyer is holding in trust.” This could be highly problematic in some
circumstances, but of course it is wise to do whatever one can.
A disaster may cause an attorney to have to withdraw from a client’s case under Rule 1.16. “In determining whether withdrawal is required, lawyers must assess whether the client needs immediate legal services that the lawyer will be unable to
timely provide,” the opinion notes. We certainly saw a lot of withdrawals after Katrina. Entire law practices closed their
doors, some forever.
The opinion also warns lawyers that they should not take advantage of disaster victims for personal gain: “Of particular
concern is the possibility of improper solicitation in the wake of a disaster.” Ambulance chasers, hurricane and flooding
chasers — all distasteful, but they’ve been with us for a long time.
On balance, the opinion provides some good guidance and may help lawyers to form an incident response plan that complies with the guidance of this opinion. It’s worth taking a look at your incident response plan to see if modifications are
warranted. And if you don’t have a formal incident response plan, this is a good time to formulate one! At a recent CLE
with some 40 attendees, only a single attendee had a written incident response plan. We need to do better than that — put
that high on your agenda.
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2.11 ABA ISSUES NEW ETHICS OPINION ON ETHICAL DUTIES FOLLOWING A DATA BREACH OR CYBERATTACK
On October 17, 2018, the ABA issued Formal Opinion 483, Lawyers’ Obligations After an Electronic Data Breach or
Cyberattack, which may be found at www.americanbar.org/content/dam/aba/administrative/professional_responsibility/
aba_formal_op_483.pdf.
This opinion builds on the standing committee’s Formal Opinion 477R, released in May 2017, which set forth a lawyer’s
ethical obligation to secure protected client information when communicating digitally.
The new opinion states: “When a breach of protected client information is either suspected or detected, Rule 1.1 requires
that the lawyer act reasonably and promptly to stop the breach and mitigate damage resulting from the breach.”
The ethics opinion implicates Model Rule 1.1 (competence), Model Rule 1.4 (communications), Model Rule 1.6 (confidentiality of information), Model Rule 1.15 (safekeeping property), Model Rule 5.1 (responsibilities of a partner or supervisory lawyer), and Model Rule 5.3 (responsibilities regarding nonlawyers assistance).
There is a “rule of reason” overtone to the opinion, which states, “[a]s a matter of preparation and best practices, however,
lawyers should consider proactively developing an incident response plan with specific plans and procedures for responding to a data breach. […] The decision whether to adopt a plan, the content of any plan and actions taken to train and
prepare for implementation of the plan should be made before a lawyer is swept up in an actual breach.”
This is, of course, what cybersecurity experts have said for a very long time — and, in our experience, all large firms tend
to have an incident response plan. The smaller firms? Not so much.
The opinion also recommends, in a footnote, that firms should have data retention policies that limit their possession of
personally identifiable information. We certainly agree with that. Many firms have “zombie” data — data they don’t know
they have until there is a data breach.
Since data breaches cannot entirely be avoided, the opinion says, “[w]hen they do [have a breach], they have a duty to
notify clients of the data breach under Model Rule 1.4 in sufficient detail to keep clients ‘reasonably informed’ and with an
explanation ‘to the extent necessary to permit the client to make informed decisions regarding the representation.’”
The law firm should also advise clients of the actions the firm is taking to remediate the breach. This communication duty
extends to current clients only, not former clients; however, state or federal laws may require data breach notification to
former clients if personal identifiable information (PII) or other protected data has been lost, accessed or compromised.

2.12 MICROSOFT INTRODUCES SECURE SCORE
Microsoft has introduced a scoring system called Secure Score for the configuration
and setup of its customers’ Office 365 accounts. This scoring system is a metric
that is intended to be used by clients to determine how secure their configuration is,
allowing Microsoft to provide recommendations for its customers to improve their
security posture.
Neither Office 365 nor Windows itself is secure “out of the box.” Secure Score lets
you track and plan incremental improvements over a longer period of time. The number one recommendation is to enable
multi-factor authentication, but there are many steps lawyers can take to make Windows and Office 365 more secure.
More information is available at securescore.microsoft.com/.
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2.13 ARTIFICIAL INTELLIGENCE COMES OF AGE
If you pit AI against experienced lawyers, who will win? In February of 2018, we saw perhaps one of the most evenly
matched contests in a study by LawGeex.
The accuracy score was AI 95 percent and humans 85 percent when AI went up against 20 experienced lawyers. Participants were given four hours to identify and highlight 30 legal issues in five standard nondisclosure agreements (NDAs).
It took the humans between 51 minutes to more than 2.5 hours to complete the review of the five NDAs. It took the AI
engine 26 seconds. Yes, that’s pretty much a smackdown.
This wasn’t the first such contest, but it appears to have been the most evenly matched.
But lest you feel too badly for the humans, LawGeex noted that this technology would allow lawyers to focus only on the
relevant sections of a contract pre-validated by AI. It is more efficient, no doubt of that — but the fact that it requires less
lawyer time no doubt fosters some degree of apprehension.
So, who do we believe? Consider these two quotes about AI:
“It’s the most exciting thing going on . . . It’s the big
dream that anybody who’s ever been in computer
science has been thinking about.”
-Bill Gates

“I think we should be very careful about artificial
intelligence. If I had to guess at what our biggest existential threat is, it’s probably that . . . With artificial
intelligence, we’re summoning the demon.”
-Elon Musk

Starkly different views. And there is evidence that supports both views. Already, using chatbots, we have seen great progress in providing access to justice. And while chatbots are not true AI (they tend to follow decision trees), it is certain that
AI can enhance access to justice as it matures.

2.13.1 AI and Human Bias
And yet, we have seen evidence of darker aspects of AI. In particular, we have
seen AI influenced by human bias — it is humans who teach/program the
machines. And all too often, AI operates as a proprietary black box — no one
is allowed to know how it really works.
In October 2017, The New York Times reported on a fascinating and disturbing
story. In 2013, police officers in Wisconsin arrested Eric Loomis, who was
driving a car that had been used in a recent shooting. He pleaded guilty to
attempting to flee an officer, and no contest to operating a vehicle without the
owner’s consent. Those crimes did not mandate prison time.
But at Mr. Loomis’s sentencing, the judge focused on Mr. Loomis’s high risk of recidivism as predicted by a computer program called COMPAS, a risk-assessment algorithm employed in Wisconsin. The judge refused probation and handed down
an 11-year sentence — six years in prison and five years of extended supervision.
COMPAS is a classic “black box” — no one knows how it works and its manufacturer won’t be transparent about the proprietary algorithm. What do we know? Simply the final risk assessment score, which judges can consider at sentencing.
As the article notes, “Mr. Loomis challenged the use of an algorithm as a violation of his due process rights to be sentenced individually, and without consideration of impermissible factors like gender or race. The Wisconsin Supreme Court
rejected his challenge. In June, the United States Supreme Court declined to hear his case, meaning a majority of justices
effectively condoned the algorithm’s use.”
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This may have far-reaching effects. Wisconsin is not alone in using algorithms in connection with sentencing decisions.
How can we permit an algorithm, about which we know nothing, to have a major part in sending someone to prison?
Sure, judges do have sentencing guidelines. And within those guidelines, it is certainly true that a judge may have bias,
based on color, ethnicity, gender, etc. So, it is easy to understand why states might employ technology to be part of the process, theoretically making it more neutral. Many people are probably unaware that the use of computerized risk assessment
tools is quite widespread.
The author of The New York Times article argues that “shifting the sentencing responsibility to a computer does not necessarily eliminate bias; it delegates and often compounds it.”
The architects of COMPAS probably fed historical recidivism data into the algorithm. From that, the program came to its
own conclusions about things that might make a defendant a higher risk. And this is undoubtedly what happened in the
case of Mr. Loomis.
Unfortunately, the historical data would necessarily reflect our biases. A ProPublica study found that COMPAS projects
that black men will have higher risks of recidivism than they really do, but it forecasts lower rates for white men than they
really have.
Besides receiving input that may be flawed, algorithms lack the human ability to see things on an individual basis. A computer cannot look into the eyes of a human, consider a difficult childhood or disability, and recommend, in light of the circumstances, a sentence that would help rehabilitate someone. This sounds very much like the argument against mandatory
minimum sentences, which are seen as depriving judges of the ability to administer individualized justice. The argument
seems equally compelling against machine sentencing.
Transparent algorithms in the criminal justice system can really make a positive difference. New Jersey used a risk assessment program known as the Public Safety Assessment to reform its bail system. This led to a 16 percent decrease in its
pre-trial jail population. The same algorithm aided Lucas County, Ohio in doubling the number of pretrial releases without
bail and cut pretrial crime in half. The difference here was that a published report explaining exactly how the system
worked, which permitted experts to affirm that race and gender, among other constitutionally impermissible factors, were
not a part of the decision process.
The only people who understand how COMPAS works are its programmers — certainly not trained in the administration
of justice. Judges have legal education, must adhere to ethical standards, and are accountable not only for their decisions
but also their reasoning which they must include in published opinions.
As the author of the article notes:

“

Computers may be intelligent, but they are not wise. Everything they
know, we taught them, and we taught them our biases. They are not going
to un-learn them without transparency and corrective action by humans.

“
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2.13.2 The Legal Sector’s Role in Artificial Intelligence
It was notable to the Committee that one of our guest presenters, Brian Kuhn (co-founder of IBM Watson Legal) was sensitive to the ethical concerns surrounding AI. He specifically asked the Committee to give input to those in the AI industry
about “what not to build.” There is growing concern within the AI community about ethics, transparency, and guiding
principles during AI development.
In March of 2018, Brad Smith, Microsoft’s president and chief legal officer spoke at Princeton University and prophesized
that AI will become an integral part of our lives in 20 years, influencing every part of our society, including the practice of
law. He emphasized the need to ensure AI has accountability, as we reference above.
AI is now out of its infancy in law practice — we have seen significant implementations
by a handful of AI companies in larger law firms. IBM Watson Legal, Kira Systems, and
Neota Logic are perhaps seen the most often. Fastcase, which provides free legal research
for Virginia lawyers, now has an AI sandbox where law firms can analyze their own data
or Fastcase data, but it requires a one-year subscription with pricing beginning at $6,000
a month. Even with a discount for Fastcase subscribers, that is clearly outside the reach of
most attorneys.
The large firms are generally pleased with their AI investments, and as we conclude the drafting of this report, AI is on
solid ground with major achievements in contract analytics,
e-discovery, legal research, predictive analysis and expertise
automation. Research firm Gartner has predicted that 72 percent of people are expected to interact with AI by 2022 — the
percentage in 2017 was only 11 percent. So, this trend is moving quickly. Though there is an enormous amount of hype in
AI served up by vendors, AI has, since our last report, found
solid footing and proven itself useful both in making the practice of law more efficient and in aiding access to justice.
Is AI ready for the small firm market? It’s certainly getting
there. IBM’s legal AI, ROSS, now has a little sister designed
for smaller firms: EVA. Completely free to use, EVA uses a
stripped-down version of ROSS to analyze uploaded briefs
and other legal documents. It checks whether cited cases
remain good law, provides links to view cited cases, and even allows users to find cases using similar language to selected
text in the uploaded document. By using AI to streamline tasks that are ordinarily time-consuming with traditional legal
databases, EVA is paving the way for AI to become a standard part of solo and small-firm lawyer workflows.
We expect that pricing will drift downward as AI permeates our lives — and smart companies learn how to make a profit
serving smaller firms. In the meantime, prudent lawyers will keep an eye on AI developments and what they may mean to
their practices.
“Where the technology is going to be in three to five years is the really interesting question,” said Ben Allgrove, a partner
at Baker McKenzie, a firm with 4,600 lawyers. “And the honest answer is we don’t know.” March 19, 2017.
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2.14 BLOCKCHAIN: POWERING MORE THAN CRYPTOCURRENCIES
Bitcoin became a household name over the last year as front-page news reports tracked its meteoric rise and analysts
speculated whether the “Bitcoin bubble” was about to burst. The recent roller-coaster ride in bitcoin value, peaking at an
all-time high of just under $20,000 per bitcoin, demonstrates that digital currencies have real-world value. Unsurprisingly,
the financial and legal sectors are paying close attention.
The advent of Bitcoin and the blockchain technology that powers it heralds a new period of disruption — and opportunity — for the legal profession. Lawyers will need to become familiar with how these technologies work in order to remain
competitive as the practice of law continues to evolve.

2.14.1 The Advent Of Cryptocurrencies
Despite being the most familiar name, Bitcoin is but one of many “cryptocurrencies.” A cryptocurrency is a currency that exists only digitally, uses a decentralized system to record transactions and manage the issuance of new units, and
relies on cryptography to prevent counterfeiting and fraudulent transactions.
Cryptocurrency is serious business. The major cryptocurrencies have a combined
market capitalization well into the billions. The explosion in cryptocurrencies is
due in large part to the unique value they have compared to any other medium of
exchange: they are decentralized.
Some form of intermediary is involved in nearly every ordinary transaction. A bank or credit card company is usually involved in even the simplest purchases, while more elaborate transactions involve escrow agents and lawyers, all with their
accompanying fees and delays. These transaction costs are major considerations when planning any significant transaction.
Unlike every other medium of exchange, cryptocurrencies operate free from central authorities like banks or payment
processors. Without middlemen, cryptocurrency users can buy and sell directly to one another in a peer-to-peer fashion
without incurring the costs inherent in any centralized market. In fact, the only transaction cost associated with cryptocurrency use is the conversion fee for exchanging cryptocurrency for U.S. dollars or another traditional currency.
The benefits of cryptocurrencies over other currencies means that many people want to purchase goods and services with
cryptocurrency. Unsurprisingly, many lawyers are under pressure from their clients to accept cryptocurrencies as payment
for legal services, and some are already doing so.
To date, Nebraska is the only state that has issued a legal ethics opinion (No. 17-03) specifically addressing a lawyer’s
duties when receiving cryptocurrency as payment for legal services. That opinion states that Nebraska lawyers may accept
cryptocurrencies, but only if they immediately convert them into U.S. dollars. Any refunds relating to the transaction must
also be made in U.S. dollars.
The ruling is rooted in the traditional rule that lawyers cannot access client funds until earned, and the fee earned must be
reasonable. Lawyers may accept money or property in exchange for services, but the property must have a valuation —
otherwise, it would be impossible to determine if the fee is reasonable.
Cryptocurrencies currently rest in the grey area between money and property. The Nebraska ruling dodges the fluctuations
in cryptocurrency values by forcing lawyers to convert cryptocurrencies into U.S. dollars immediately, functionally assigning a value to the cryptocurrency. But in doing so, the opinion forces lawyers to bear the transaction costs of converting
cryptocurrency into U.S. dollars.
Lawyer acceptance of cryptocurrency payment is a rapidly developing topic, and Virginia attorneys who are considering
the practice — or who already accept cryptocurrencies for legal services — should monitor this area closely for further
developments.

1509

20
2.14.2 Blockchain And Distributed Ledger Technology
The technology that makes cryptocurrencies possible and allows for a decentralized market is called “blockchain.” Think
of blockchain as, fundamentally, a digital transaction ledger. Blockchain technology is the latest stage in the evolution of
the paper transaction register every old-time general store used to track sales.
A blockchain is a decentralized, purely digital ledger that encrypts every transaction and distributes it throughout a
network. For this reason, blockchain is also called distributed ledger technology. The distribution of transactions across
a network is what makes blockchain technology decentralized — rather than a single central computer that hosts the blockchain, there are multiple identical copies of the whole blockchain across the network.
Because each transaction recorded on the blockchain is encrypted, the blockchain
takes the form of a public record that is nearly impossible to hack or alter. The
blockchain keeps a complete record of every transaction from its inception
forward, validated and confirmed by cryptographic calculations performed by the
distributed computers. Each transaction is recorded as a new “block” on the
blockchain, preserving an indelible record that a transaction occurred. The result
is a reliable digital system that permits transactions to occur securely and without
a need for third-party facilitation.
Blockchain thus allows for automatic, decentralized proof of trust. The participants in a blockchain transaction do not necessarily know one another, but because of the secure and reliable nature of
blockchain technology, they can exchange value with certainty despite the lack of a central validating authority.
To illustrate in more concrete terms how blockchain technology works, consider the following analogy for a cryptocurrency blockchain. Imagine a public space filled with countless safes. Each safe has a unique identification number, a lock
requiring a key, a glass window revealing its contents, and a one-way slot for sliding in money. Only one key exists for
each safe, which is delivered once someone claims that safe. There is no limit to how many safes a person can claim. No
one owns the safes; possessing a key merely gives that person the power to access the contents of that safe when he or she
wishes. It is a public space, so anyone can view the contents of any of the safes at any time. Because no information connects the key owner to the identification number on the safe, there is no way to tell who has the key to which safe.
In this analogy, the group of safes is the blockchain, and the contents of each safe are the units of cryptocurrency. The identification number of each safe would be a particular address on the blockchain, and the key is the private key that unlocks
that address. Even though cryptocurrency is digital, it cannot be “copied and pasted.” Just as making a duplicate key to a
safe does not double the amount of money in the safe, copying the private key to a blockchain address does not double the
amount of cryptocurrency stored on that blockchain address.
This limited analogy applies primarily to the sort of blockchain used with Bitcoin: a completely public blockchain designed to be transparent to anyone who cares to look. Anyone who has a hard drive with a few hundred gigabytes of free
storage space could download the entire Bitcoin blockchain to their own computer and view it at their leisure.
Other cryptocurrencies use a similar model but with an added layer of privacy. Whereas every single transaction on a
public blockchain like Bitcoin is visible to anyone looking, other blockchains are visible only to a permissioned group of
known participants.
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2.14.3 Are Blockchains Really Hack-Proof?
Many people respond to claims that blockchains are “nearly impossible to hack or alter” with skepticism, often pointing
to high profile attacks resulting in the loss of millions of dollars in cryptocurrencies. These highly publicized incidents
generally involve breaches of cryptocurrency exchanges, not the blockchains themselves. The distinction is subtle, but
important.
A cryptocurrency exchange is an online marketplace where cryptocurrency investors can trade out their cryptocurrencies
for traditional currencies, like U.S. dollars or Euros, for a fee. Many of these exchanges allow users to store the private
keys for their cryptocurrency wallets on the exchange website itself, similar to clicking “remember me” when a website
asks for your username and password. And just like a saved username and password, if a malicious third-party gains access
to your private key, it gains access to your wallet and can swipe all of your cryptocurrency. Because cryptocurrencies are
decentralized by design, no authority can reset your private key or restore your cryptocurrency — when your crypto is
gone, it’s gone for good.
For this reason, cryptocurrency exchanges are particularly vulnerable to attacks. Since 2011, at least 56 cyberattacks have
been directed against exchanges and other digital currency platforms, resulting in a cumulative hacking-related loss of over
$1.6 billion. Most recently, in July 2018, the cryptocurrency exchange Bancor lost $23.5 million in cryptocurrency after
one of its virtual wallets was compromised. January 2018 saw perhaps the largest single breach, with the Japanese platform
Coincheck losing $535 million in cryptocurrency following a breach.
Despite all these attacks on exchanges and similar platforms, the blockchains
making each cryptocurrency possible have remained largely unscathed. Blockchains are incredibly difficult to breach, but there have already been a few isolated
instances of successful attacks on the blockchains themselves. These attacks all
involve a subset of blockchains that permit storage of executable computer code
in the blocks themselves. Storing code within a blockchain goes beyond simple
transaction recordation and has a wealth of potential applications (discussed further in the next section).
The ability to store code within these blockchains makes them both rife with possibilities for innovation and vulnerable to
exploits. The most notorious blockchain breach occurred in 2016 when an unknown assailant exploited a series of vulnerabilities in code stored on the Ethereum blockchain to steal $55 million in Ether, the cryptocurrency associated with that
blockchain. This attack was eye-opening because Ethereum is a major blockchain, widely perceived as second only to the
Bitcoin blockchain in popularity and usage.
In September 2018, a company known as DEOS Games fell victim to a similar exploit. DEOS Games used the EOS
blockchain’s ability to store code in order to run an online gambling business processing bets made in the EOS cryptocurrency. A hacker known as “Runningsnail” used his own malicious code stored on the same blockchain to interact with the
code behind DEOS Games, causing DEOS Games to send Runningsnail a total of 4,728 EOS — or $24,250 given the EOS
exchange rate at the time of the attack.
The main takeaway is that blockchains are, on the whole, far more secure than traditional websites secured only by a username and password combination. That’s why most breaches associated with blockchains and cryptocurrencies take place
on exchanges or similar platforms. The only known blockchain breaches are those that permit executable code storage
within the blocks. Even among these blockchains, breaches are all but nonexistent.
As discussed further in the next section, the same code-storage ability that makes these blockchains vulnerable also gives
them the greatest potential for significant innovations that could change the legal profession as we know it. That means that
as we see a proliferation of blockchain applications, there will in all likelihood be a corresponding uptick in attempts to
breach these blockchains.
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2.14.4 Applications And Implications For Lawyers
The essential attraction of blockchain technology is that it allows for trusted, secure transactions without recourse to a
central authority, such as a bank. With that in mind, it may come as a surprise to learn that financial institutions are leading
the charge in blockchain technological development.
But it makes sense for big banks to take a keen interest in blockchain’s disruptive potential. After all, if banks make much
of their profits from transaction costs, then they stand to lose out if decentralized transactions become the norm.
The financial sector is not alone in investigating blockchain’s potential to revolutionize the marketplace. Other industries
and even governments recognize the need to prepare for blockchain. In January 2018, Virginia lawmakers introduced
a resolution to establish a joint subcommittee “to study the potential implementation of blockchain technology in state
recordkeeping, information storage, and service delivery.” Although the resolution failed in committee, its introduction
demonstrates an awareness that blockchain technology could alter even governmental services.
Likewise, the legal field will not be immune from blockchain-driven changes. Lawyers must take notice of blockchain or
risk being left behind. Just as nonlawyers entrepreneurs are leveraging technology to provide legal services more efficiently than traditional law practice models can, the legal industry will be unable to adopt blockchain technology independently
of other market constituencies.
Robert Craig, chief information officer at Baker Hostetler and a leader in legal applications for blockchain, has noted that
four key entities will be involved as the legal ecosystem begins to embrace blockchain: in addition to law firms and the law
schools, clients — especially corporate clients leveraging blockchain in their own business — and competing technology
startups focused on legal services will drive how the legal industry will adopt blockchain technology.

“It is a matter of when, not if, blockchain will affect ordinary law practice,”
						
- Robert Craig

“

“

Potential legal applications for blockchain technology are already becoming apparent, including some that will affect even
the smallest law practices:
• Smart Contracts — Smart contracts are perhaps the most commonly cited legal application for blockchain. As alluded to in the
discussion of blockchain breaches above, the same distributed
ledger infrastructure that permits blockchains to track cryptocurrency transactions can be used to store executable computer code.
Using “if this, then that” logic, entire contracts can be coded into
an immutable, self-executing blockchain. This ability has major
implications for transactional lawyers.
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For instance, a complex logistics contract could be
coded into a blockchain along with contingent triggers.
One term might provide that if delivery occurs before a
certain date, then the seller receives a monetary bonus.
internet of things tracking devices would automatically detect arrival of the shipping container at the
port, triggering the relevant smart contract provision.
With this technology, deliveries could be tracked and
payments sent without the need for manual verification
or paperwork filing. In ordinary logistics contracts,
these provisions are often the subject of litigation, and
even if all goes as planned, payouts can take months to
verify and process. Smart contract applications could
dramatically streamline the logistics industry, and major companies, such as Maersk, are already investing heavily in
the technology.
What if there’s noncompliance with the contract? The same “if this, then that” logic coded into the blockchain smart
contract would apply. For instance, if delivery occurs after a certain date, then the shipment is rejected. If the particular exigency is not contemplated by the smart contract, ordinary principles of contract law would apply, with the smart
contract being construed against the drafter — the party who coded the agreement terms into the blockchain.
Logistics contracts are just one illustration of smart contract potential. As the illustration above indicates, even ordinary insurance contracts could become more efficient using the blockchain smart contract model.
• Corporate Filings — Because blockchain provides an unalterable record of transactions, it naturally lends itself to
record management. Delaware launched the Delaware Blockchain Initiative in May 2016 seeking to leverage blockchain technology to overhaul the laborious, paper-based filing system in the Delaware Division of Corporations. The
blockchain technology promises to automate record retention, release, and renewal, as well as streamline UCC record
searches. When fully implemented, the system should reduce errors and operational costs when compared to a manual
filing process.
• Land Records — For many of the same reasons, blockchains could be the deed books of the future. Rather than a
dedicated room in a courthouse filled with massive volumes, land records recorded on a blockchain ledger would
be easily searchable and immutable. All transactions are recorded on a blockchain for all time, meaning land record
blockchains have the potential to eliminate broken chains of title caused by sloppy recordkeeping and permit instant
recording. Further, because of the distributed nature of blockchain technology, banks, real estate offices, insurance
companies, and property lawyers could all have access to the entire chain from their own computer — no need for a
trip to the courthouse.
• Notarization — Blockchain is, at its core, a technology designed to provide trust. Just as signet rings, wax seals, or
diplomatic apostilles are designed to authenticate documents and prevent fraud, blockchain has the ability to serve as
an authentication technology that could ultimately replace inefficient notarization. Several start-ups employ blockchain
technology to offer online notary services, and Microsoft Office has already announced integration with some of these
authentication technologies. This vote of confidence suggests the market for blockchain-based notarization services is
on the rise.
These examples illustrate just how versatile distributed ledger blockchain technology is. Given the myriad applications for
blockchain in the legal world, now is the time for lawyers to become familiar with the technology. A lawyer does not have
to be a programmer or computer scientist to be effective — but he or she does need to cultivate a general understanding of
blockchain and its related technologies in order to be prepared for life in tomorrow’s law office.
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ACCESS
TO JUSTICE
“Equal justice under law is not merely a caption on the façade of the Supreme Court building, it is perhaps the most inspiring ideal of our society. It is one of the ends for which our
entire legal system exists . . . it is fundamental that justice should be the same, in substance
and availability, without regard to economic status.”
-

Lewis Powell Jr., former Associate Justice of the United States Supreme Court.
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This Committee’s 2016 report ably articulated the evidence of an access to justice gap throughout the United States and in
the Commonwealth of Virginia. One of the key observations in the report states:
Research shows that legal services in civil matters for low and moderate-income persons or families are an unmet need. One study reports
that 80 percent of civil legal needs of the poor and up to 60 percent of
the needs of middle-income persons remain unmet.
***
There is no question that the need to increase legal services to these
groups exists now and will continue to exist in the future.
More recently, the Legal Services Corporation (LSC) issued its 2017 Justice Gap Report, Measuring the Civil Legal Needs
of Low-income Americans, available at www.lsc.gov/media-center/publications/2017-justice-gap-report. The report “explores the ‘justice gap,’ the difference between the civil legal needs of low-income Americans and the resources available
to meet those needs in 2017,” and includes these sobering statistics:
• In the past year, 86 percent of the civil legal problems reported by low-income Americans received inadequate or no
legal help.
• 71 percent of low-income households experienced at least one civil legal problem in the last year, including problems
with health care, housing conditions, disability access, veterans’ benefits, and domestic violence.
• In 2017, low-income Americans will approach LSC-funded legal aid organizations for support with an estimated 1.7
million problems. They will receive only limited or no legal help for more than half of these problems due to a lack of
resources.
The Commonwealth of Virginia has a total population of approximately 8.5 million people and, according to the LSC
Report, approximately 15 percent of that 8.5 million — or nearly 1.3 million Virginians — are at or below 125 percent of
the federal poverty level. Of these nearly 1.3 million Virginians, approximately 1.118 million receive inadequate or no help
with their civil legal matters.
To date, the highest courts of 40 states and territories throughout the United States have established Access to Justice Commissions. The Conference of Chief Justices and Conference of State Court Administrators adopted a number of resolutions
over the years beginning in 2004 supporting the establishment of such commissions. These commissions serve an umbrella
function, involving an expanded range of key justice system stakeholders from both the public and private sectors working
together to develop meaningful systemic solutions to the chronic lack of access for disadvantaged members of society.
In August 2018, the American Bar Association released a report titled Access to Justice Commissions: Increasing Effectiveness Through Adequate Staffing and Funding, available at www.americanbar.org/content/dam/aba/administrative/legal_
aid_indigent_defendants/ls_sclaid_atj_commission_report.authcheckdam.pdf. The report’s major findings and recommendations included:
• Expand the stakeholders in the A2J effort beyond the judicial and legal community to include participants from business, civic, social services, and community groups;
• Adequate and effective staffing is necessary to provide A2J Commissions with support, continuity, communications,
and continued momentum;
• Leadership provided by the Conference of Chief Justices and individual Chief Justices in expanding access to justice
cannot be overstated; and
• Private philanthropy through contributions from private foundations have played a key role in expanding A2J and
accessing such financial support should be continued and encouraged.
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In addition to these commissions, the efforts of individual lawyers are essential to closing the justice gap. Rule 6.1 of the
Virginia Rules of Professional Conduct sets an aspirational goal that a minimum of two percent per year of a lawyer’s professional time for pro bono work should be performed by all active members of the Virginia State Bar. The rule establishes
the principle that ensuring access to justice is a key responsibility of the organized bar. Despite the urgings of Rule 6.1, it is
overwhelmingly clear that Virginia lawyers as a whole are failing to close the justice gap.
In an October 2015 presentation to the VSB Council, the Virginia Access to Justice Commission reported that if all active
members of the VSB met the aspirational goal of Rule 6.1, approximately 940,000 hours of legal services would be devoted to pro bono services annually. This Committee’s 2016 Report, however, stated that “the best estimate based upon the
data available is that Virginia lawyers are providing 80,000 hours annually.” Assuming this data is close to being accurate,
only 8.51 percent of the Rule 6.1 aspirational goal is being met by the active members of the Virginia State Bar.
The problem is clear, but the movement toward solutions has been difficult, and some would argue, too slow. We now turn
to some of the tangible steps taken since the 2016 report was issued to begin to close the justice gap in the commonwealth.

3.1 ATTORNEY-ASSISTED PRO SE LITIGATION AND UNBUNDLED SERVICES
Recommendation 6 of the 2016 Report urged:
“That the VSB focus on broadening access to justice through traditional programs of legal aid
and pro bono work, as well as efforts to make legal services more affordable and attainable
through limited-scope representation and programs to enhance assistance to pro se litigants.”
The findings of the recent, groundbreaking Blue Ridge Legal Services self-represented litigants study reveal the frequency
of pro se litigation in Virginia. That study of Virginia civil caseloads revealed three headline statistics: both parties have
legal representation in only one percent of general district court cases, six percent of adult juvenile and domestic relations
district court cases, and 38 percent of circuit court cases. The study is available at brls.org/wp-content/uploads/2018/03/
Outcome-Report.pdf.

3.1.1 Limited Scope Representation
Rule 1.2(b) of the Rules of Professional Conduct authorizes a lawyer to limit the objectives of his or her representation
if the client consents after consultation. Currently, once an attorney undertakes to represent a client in a civil case, he or
she is generally obligated to see the matter through to conclusion, unless allowed to withdraw by the court. One potential
solution to the access to justice problem is allowing attorneys to assist pro se litigants on limited matters instead of in an
entire legal case. The Supreme Court of Virginia recently amended Rule 1:5 to expressly allow limited-scope representation by legal aid attorneys by filing a notice of limited scope representation. The new rule will also permit any attorney to
seek leave to provide limited representation by filing a notice identifying the particular issues or proceedings on which the
attorney would provide representation.
The amended rule took effect January 1, 2019, as a “Pilot Project” until December 31, 2021, unless the court ends, modifies or extends these amended rules. It is hoped that by limiting the scope of an attorney’s representation to specific issues
or proceedings, there will be an increase in the number of attorneys willing to undertake representation on limited issues
pending before the court in pro bono matters, and there will be a reduction in the number of pro se litigants at least with
respect to certain significant issues relevant to the civil case.

3.1.2 Ghostwriting
Another form of limited scope representation is the preparation of motions and pleadings for a person to file as a pro se litigant. Different states have divided on whether an attorney may “ghostwrite” a pleading for a pro se litigant — specifically
over whether an attorney must disclose his/her identify and the fact of their legal assistance to the court. Virginia’s LEO
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1874 makes plain that it is not unethical for an attorney to provide assistance to pro se litigants, and also that there is no
duty to disclose this assistance to the court. As Virginia’s legal opinion explains, some case decisions and ethics opinions
in other states have required disclosure of the lawyer’s assistance on the basis that pro se litigants may be treated more
leniently and held to less stringent standards than represented parties. However, in Virginia, pro se litigants do not receive
any liberal-construction benefit.

3.2 PRO BONO SERVICE REPORTING
U.S. Supreme Court Justice Sonia Sotomayor said at the 93rd annual meeting
of the American Law Institute in Washington, D.C. that all lawyers should be
required to provide pro bono legal representation to low income clients, insisting
that law schools “don’t do enough” to show young lawyers the importance of
serving the needy.
In October 2016, the VSB Council narrowly opposed a proposed amendment to
Rule 6.1 of the Rules of Professional Conduct offered by the Supreme Court’s
Access to Justice Commission mandating that every active member of the VSB
report the number of hours and/or the amount of financial contributions made to legal aid societies annually. The intent
of the commission’s proposal “is to promote awareness of and compliance with the existing goal in Rule 6.1, improve the
profession’s self-governance, and minimize any calls for mandated pro bono service due to the existing lack of complete
and accurate pro bono data.” The proposed amendment was forwarded to the Supreme Court by the commission for its
consideration.
On February 27, 2018 the Supreme Court of Virginia issued an order establishing voluntary pro bono public legal services
reporting effective December 1, 2018. The court’s order notes that:
Providing an opportunity for lawyers to voluntarily report their pro bono service
on an annual basis will: (1) heighten awareness of this ethical responsibility among
the bar membership by serving as an annual reminder; (2) provide a comprehensive mechanism for the bar to report and measure its collective performance visà-vis the aspirational goal set by Rule 6.1; (3) provide comprehensive data for the
judiciary to support its efforts to promote and recognize pro bono work on a local,
regional and statewide basis; (4) provide crucial benchmark data to the Virginia
Access to Justice Commission to support its work promoting equal access to justice for Virginia residents; and (5) enable the bar to educate the public regarding
the amount of pro bono public legal services provided by its membership to the
community, thereby improving the image and standing of the profession and its
membership.
The voluntary reporting will commence with the annual renewal application process for the previous bar year running from
July 1, 2018, through June 30, 2019. On the license renewal application, lawyer will have five options:
1. Note the approximate number of pro bono services hours rendered by the lawyer in the prior year;
2. Note the amount of money contributed to legal aid and similar societies as an alternative method for fulfilling the
lawyer’s personal Rule 6.1 responsibility;
3. State that the 2 percent goal is not applicable because the lawyer is a member of the judiciary, or a government lawyer
prohibited by statute, rule, regulation, or agency policy from providing legal services outside of the lawyer’s employment, or the lawyer is retired, disabled, or has an “associate” status with the VSB; or
4. State that the lawyer does not wish to report the hours of pro bono services performed nor report any financial contributions made in lieu of performing such services.
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5. Lawyers can choose to associate the data they report in this section with their name and bar number so that they can be
eligible for awards and recognition.
As this data is compiled, the VSB and the Access to Justice Commission will have a much clearer understanding of the
contributions of Virginia lawyers to meet the aspirational goal of Rule 6.1, and, as a result, be in a better position to advise
the Supreme Court on how to promote equal access to justice for Virginia residents.

3.3 AMENDMENTS TO EMERITUS RULE TO PROMOTE PRO BONO SERVICES
Effective March 1, 2018, the Supreme Court of Virginia approved changes to the rules governing emeritus membership
status in the Virginia State Bar. Among other things, the amendments to Paragraph 3(e) of Part 6, Section IV of the Rules
of the Supreme Court of Virginia alter the number of years an attorney must have been engaged in active practice before
becoming an emeritus member, and they abolish the requirement to practice under the direct supervision of legal aid
attorneys. The new amendments have already encouraged more experienced members to elect this membership status to
provide pro bono legal services.

3.4 LAW FIRM ROLE IN CLOSING THE ACCESS TO JUSTICE GAP
Rule 6.1(b) of the Rules of Professional Conduct notes that a law firm or other group of lawyers may satisfy their responsibility collectively under this rule. Comment 7 of the rule specifically states:
Although every lawyer has an individual responsibility to provide pro bono publico
services, some legal matters require the application of considerably greater effort and
resources than a lawyer, acting alone, could reasonably provide on a pro bono basis.
In fulfilling their obligation under this Rule, a group of two or more lawyers may
pool their resources to ensure that individuals in need of such assistance, who would
otherwise be unable to afford to compensate counsel, receive needed legal services.
The designation of one or more lawyers to work on pro bono publico matters may be
attributed to other lawyers within the firm or group who support the representation.
Several law firms in our commonwealth have established pro bono practices as a means of providing such legal services in
the name of the firm. Indeed, such pro bono practice groups within law firms provide a great service as supplemental legal
aid societies. Additional law firms should be encouraged to follow the example of these trailblazing firms as an institutional
contribution to closing the access to justice gap.

3.5 UTAH TO LICENSE Nonlawyers TO PRACTICE LAW IN LIMITED CIRCUMSTANCES
Utah will become the second state to license nonlawyers to practice law in limited circumstances, similar to the limited
license legal technician (LLLT) program in the state of Washington.
The Utah Supreme Court has approved a new class of legal professional called the licensed paralegal practitioner. New
rules governing LPPs took effect on November 1, 2018. Court officials expect the first licensing examinations to be conducted in the spring of 2019 and the first licenses to be issued later in 2019.
In approving LPPs, the Supreme Court adopted amendments to Utah’s Rule 14-802, which defines who is authorized to
practice law in the state. Under the rule, LPPs will be limited to practicing in three areas of law:
• Cases involving temporary separation, divorce, parentage, cohabitant abuse, civil stalking, custody and support, and
name change
• Cases involving forcible entry and detainer
• Debt collection matters in which the dollar amount in issue does not exceed the statutory limit for small claims cases
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ALTERNATIVE
BUSINESS
STRUCTURES
Since the issuance of its initial report in 2016, the Committee has continued to monitor activities related to and the evolving issues surrounding alternative business structures (ABS) within the United States. To date there has been no expansion
beyond the adoption of Limited Licensed Legal Technicians or licensed paralegal practitioners addressed earlier.

An alternative business structure (ABS) is an entity that, while providing
regulated reserved legal activities, allows nonlawyers to own or invest in law
firms for the first time, opening up what has been a closed profession.

The Committee also continues to monitor activity concerning the existing programs in the United Kingdom and Australia.
Proponents assert that ABS will allow nonlawyer investment in law firms enabling investment of more capital or innovation to develop software applications and new delivery systems for legal services. However, in order to significantly affect
practitioners in the Commonwealth, this capital investment would need to make its way to solo practitioners and small law
firms. According to a 2017 UK study, solos and small law firms do not have the same levels of access to capital. In contrast, nonlawyers legal service providers like LegalZoom and Rocket Lawyer have access to venture capital to market their
services, optimize their delivery platforms, and leverage technology.
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4.1 Alternative Legal Service Providers
Much scholarship has already been written on the innovative legal services delivery models that have emerged in this
decade and how they have transformed the legal services market. In its 2016 report, the Committee identified some of the
forces that have contributed to this transformation. Some commentators think the Great Recession contributed to changes in the way business looks for legal help. The rise and influence of in-house counsel is certainly another factor. And
of course, technology has changed the way people and corporations seek legal help and talent. Gone are the days when
businesses turned over all their legal work to a single private law firm. Commentators predict that the next decade will
bring even more rapid innovation in the delivery of legal services and changes in traditional law firm structures and other
law-related service delivery models.

Thus far, the subcommittee has been following the development of alternative business structures in the UK and Australia
in which the service provider is a law firm but allows nonlawyer ownership and is regulated by a separate governmental
authority in addition to the traditional self-regulation by the organized bar, such as the Law Society. International corporations that once turned solely to U.S. law firms now have a diverse array of professional service firms in Europe to choose
from for legal and other professional services. But there are other forms of alternative legal service providers in the U.S.
and around the world that bear little semblance to the traditional law firm.
A study published by ThomsonReuters and Georgetown University in 2017 reports that alternative legal service providers
(ALSPs) are gaining market share in the legal services sector, while revenue and market share growth for traditional law
firms have been flat now for several years in spite of the economic recovery from the Great Recession. More than 800
firms were surveyed regarding their use of ALSPs in lieu of traditional law firms. A majority of them, the report found,
were using ALSPs. Initially, the use of ALSPs was predominantly for document review and discovery, but that is changing.
Law firms are likely to use ALSPs for eDiscovery support services and litigation and investigation support, while corporate legal departments are using ALSPs most commonly for regulatory risk and compliance services and specialized legal
services, such as requiring lawyers with expertise in a particular area.
Big accounting firms have been providing these services for decades, transforming themselves from audit firms to globally
integrated business solution providers, including legal services as a component. PriceWaterhouseCoopers has launched its
own law firm (ILC Legal) in Washington, D.C. to provide lawyers on demand to the accounting firm’s clients. In addition
to its alliance with U.S. immigration law firm Berry Appleman & Leiden, Deloitte UK will acquire the law firm’s eight
offices overseas, serving multinational corporations facing immigration legal issues. KPMG’s Wolfers plans for its law
firms to expand their foothold in Asia: “We’re a specialist firm in the areas that are directly complementary with KPMG’s
businesses and services.” Axiom provides teams of professionals including lawyers to service corporations and their law
departments on discrete projects. Axiom is not a law firm. Smaller businesses are looking to ALSPs as well since they cannot maintain a corporate legal department but need legal expertise on specific matters and projects and can afford to hire a
legal team on an ad hoc basis.
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In a 1937 case, the Supreme Court of Virginia ruled that a lay corporation cannot hire lawyers to provide legal services to
its customers — only a law firm can do that. But that is exactly what is happening in the rapidly evolving legal services
market. While the case is good law, market forces are running roughshod over UPL rules and doctrine.
To compete with ALSPs, traditional law firms have begun to change their partner, associate, and employee compensation
schemes and client billing practices as well as acquire ownership of or form alliances with nonlawyer consulting firms and
ancillary businesses that provide complementary law-related services to clients.

4.2 ETHICAL IMPLICATIONS OF Nonlawyer LEGAL SERVICE PROVIDERS
Since the 2016 report, attorney-client matching services (ACMS), Avvo, Rocket
Lawyer, and LegalZoom, have continued to be embroiled in battles with various
state bars and certain law firms. Despite those challenges, these ACMSs do not
seem to be going away any time soon and are far from shrinking violets. Legal
Zoom is a registered legal service provider in the UK and subject to considerable regulation ushered in by the Legal Services Act of 2007. In 2018, Avvo was
acquired by internet Brands, a vertically focused internet company that owns, in
addition to Avvo, several other legal service providers including Martindale-Hubble, Nolo.com, Total Attorneys, Ngage Live Chat, Lawyers.com and AllLaw.com.
The VSB Council approved Legal Ethics Opinion 1885, entitled “Ethical Considerations Regarding A Lawyer’s Participation in An Online Attorney-Client Matching
Service” by a vote of 59–6 on October 27, 2017. During its consideration of LEO
1885, VSB’s Legal Ethics Committee heard from Avvo’s former chief legal officer,
Josh King, who also met with this Committee. The Legal Ethics Committee also
considered anticompetitive and free speech implications of LEO 1885, which were ultimately found to be subordinate to
the regulatory objective of preventing interference with a lawyer’s independent professional judgment. Ultimately, LEO
1885 determined that a lawyer cannot participate in an attorney-client matching service under the facts presented in the
opinion because such participation would violate the Rules of Professional Conduct governing fee sharing with nonlawyers, paying for referrals, and safeguarding client funds. The VSB petitioned the Supreme Court of Virginia to approve
proposed LEO 1885 on November 17, 2017. On November 8, 2018, the Court approved the opinion effective immediately.
In August 2017, the New York State Bar Commission on Professional Ethics issued Ethics Opinions 1131 and 1132. In
Ethics Opinion 1131, the Commission found that a lawyer could pay a for-profit service for leads to potential clients
obtained via a website where the website was deemed to be an advertisement and the accompanying fee constituted a marketing fee. The Commission noted that the website provided a list of all lawyers meeting the geographic and practice area
criteria based on neutral (mechanical) criteria and that the fee did not vary depending on whether the lawyer was retained
or the amount the lawyer charged. The Commission also found that the website would not be “recommending” a lawyer
if it made clear that (i) being included on the list only required payment and that the website did not vet the qualifications
of the lawyers, (ii) the website’s selection of a participating lawyer from the list was the result of a neutral process that
involved no evaluative judgment, and (iii) when a lawyer was chosen by the website, it did not mean the lawyer was being
referred or selected over other lawyers based on quality.
Other state bars have issued ethics opinions in agreement with Virginia. Ethics Opinion 1132 concluded that a lawyer who
pays Avvo’s “marketing fee” to participate violates New York’s ethics rules by making an improper payment. Focusing on
whether Avvo was “recommending” a lawyer on its website, the Commission noted that although a marketing fee is not per
se prohibited and that a lawyer can permissibly pay a reasonable fee for advertising, Avvo’s rating system and “satisfaction
guaranteed” promise suggests that the marketing fee is not a mere advertisement but a payment for recommendation. The
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Commission distinguished Avvo from an internet-based directory (citing Virginia Advertising Op. A-0117 (2006)) and
found that “Avvo’s advertising of its ratings, in combination with its statements about the high qualifications of lawyers
who participate in Avvo Legal Services (ALS), constitutes a recommendation of all of the participating lawyers.”
New York State Bar President Sharon Stern Gerstman commented that “those lawyers who continue to participate in Avvo’s program do so at their own peril.” Josh King defiantly encouraged lawyers in New York to continue to utilize Avvo’s
service and stated that Avvo would support any lawyer who faced disciplinary action for participating.
New York’s decisions followed on the heels of New Jersey’s June 21, 2017 decision to blacklist Rocket Lawyer, Avvo, and
LegalZoom. Three New Jersey State Bar committees jointly considered the issue of whether it was ethical for New Jersey
lawyers to participate in “certain online, nonlawyer, corporately owned services that offer legal services to the public,”
namely, Avvo, LegalZoom and Rocket Lawyer. The three committees answered in the negative. The committees considered the websites of the three companies in addition to their written responses. Avvo’s website was found to be an impermissible referral service that violated Rules of Professional Conduct 7.2(c) and 7.3(d) as well as violated Rule 5.4(a)’s
prohibition on fee sharing with nonlawyers through its use of the “marketing fee.” LegalZoom and Rocket Lawyer did not
suffer from those infirmities but were found to be legal service plans that were not registered with the New Jersey Supreme
Court. As a result, the committees prohibited New Jersey lawyers from participating in all three services. An appeal of the
three-committee opinion followed, but the New Jersey Supreme Court denied the petition.
In reaching its decision, the New Jersey State bar committees cited decisions of
Ohio, South Carolina, and Pennsylvania. Ohio concluded that the “marketing fee”
did not amount to a payment for advertising as Avvo suggested; instead, it was a
referral fee dependent on the percentage age of the fee for providing the legal
services. See Supreme Court of Ohio, Board of Professional Conduct, Opinion
2016-03 (June 3, 2016). The Ethics Advisory Committee of the South Carolina
Bar also concluded that Avvo’s per service “marketing fee” amounted to sharing
legal fees with a nonlawyer that did not fall within permissible exceptions. See
South Carolina Ethics Advisory Opinion 16-06 (July 14, 2016). The South Carolina Advisory Opinion also concluded that
the lawyer’s payment to the company was not payment for the cost of advertisement, but a referral fee. The Pennsylvania
Bar Association, Legal Ethics and Professional Responsibility Committee Formal Opinion 2016-200 (September 2016),
likewise, found that Avvo’s “marketing fee” was not for the usual cost of advertising but impermissible fee sharing. In so
finding, Pennsylvania noted that “[t]he cost of advertising does not vary depending on whether the advertising succeeded
in bringing in business, or on the amount of revenue generated on a matter.”
In California, an intellectual property firm filed an 81-page, $60 million-dollar lawsuit against LegalZoom and the bars of
Texas, California, and Arizona, alleging that LegalZoom engages in the unauthorized practice of trademark law, violates
California’s Rules of Professional Conduct, and other state and federal anti-trust and anti-competition laws. The complaint
in LegalForce RAPC Worldwide, P.C. v. LegalZoom.Com, Inc., 5:17-cv-07194-NC (N.D. Cal. Dec. 19, 2017), alleges
among other things, that LegalZoom has an unfair advantage over Legal Force because the latter as a law firm must abide
by the various ethics rules and client protections necessitated by being a law firm employing lawyers, while LegalZoom
claims it is not a law firm nor does it provide legal services.
Amidst this opposition against the likes of Avvo, LegalZoom, and Rocket Lawyer, some insist that such efforts to resist
change are pointless or counterproductive, and that if state bars are really concerned with issues related to public protection, and access to justice, they will ultimately need to relax restrictions. For instance, in its June 2017 report entitled,
The Future of Legal Services in Oregon, Executive Summary and available at www.osbar.org/_docs/resources/taskforces/
futures/futurestf_summary.pdf, the Oregon State Bar Futures Task Force listed certain recommendations to revise the rules
of professional conduct to remove barriers to innovation. Among the task force’s recommendations were one to “amend
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current fee-sharing rules to allow fee sharing between lawyers and lawyer referral services, with appropriate disclosure
to clients.” Contrary to the current practice of limiting market competition by for-profit players, the Oregon Futures Task
Force proposes amending Oregon’s rules to allow fee sharing between any referral service and lawyers, so long as there is
adequate price disclosure to the client and the clients are not charged a clearly excessive fee.
Similarly, on May 30, 2018, the Illinois Attorney Registration and Disciplinary Commission issued a report for public
comment recommending rule changes that would allow lawyers in Illinois to participate in and share legal fees with
for-profit lawyer referral services and ACMSs subject to certain client protection requirements and registration with that
lawyer regulatory agency. The Commission revised this report on June 25, 2018, and the 126-page report may be found at
www.iardc.org/Matching_Services_Study_Release_for_Comments.pdf. The report covers extensively all the issues that
have been discussed concerning lawyer participation in ACMS and criticizes the organized bar’s resistance to change.
What is remarkable about the report is that its call for change comes from a lawyer regulatory agency. In its report, the
IARDC states: “Prohibiting lawyers from participating in or sharing fees with for-profit services that refer clients to or
match clients with participating lawyers is not a viable approach, because the prohibition would perpetuate the lack of
access to the legal marketplace.” At this point the report is merely a proposal, and public comment is invited.
Following litigation between the North Carolina Bar and LegalZoom, which resulted in a settlement and an October 25,
2015 consent order that allowed LegalZoom to operate in the state under certain conditions, the North Carolina State Bar
Council issued Proposed 2017 Formal Ethics Opinion 6, entitled Participation in Online Platform Finding and Employing
a Lawyer (July 27, 2017). Proposed Formal Ethics Opinion 6 would allow lawyers to participate in Avvo Legal Services as
well as similar online platforms marketing legal services under a number of conditions. The Ethics Committee of the North
Carolina Bar voted at its January 2018 meeting to return the proposed ethics opinion to a subcommittee for additional
study.
On June 6, 2018, after facing extensive opposition expressed in state bar ethics opinions, the general counsel for internet
Brands, the parent company that now owns Avvo, informed the North Carolina State Bar’s Unauthorized Practice of Law
Committee that Avvo Legal Services would be discontinued by the end of July 2018. In that letter, General Counsel Lynn
Walsh told the UPL Committee that it would not be necessary to issue a UPL opinion, but also explained that Avvo Legal
Services was never engaged in UPL because a licensed attorney selected by the client worked independently with the client
in performing the fixed fee limited scope services.
In July 2018, the California State Bar approved the creation of a task force to consider whether regulatory changes should
be made to support online legal service delivery models including nonlawyer ownership of entities delivering legal services with a special focus on enhancing access to justice. The bar commissioned Law Professor William D. Henderson,
well-known legal industry expert and surveyor of innovation in the delivery of legal services. In his July 2018 Legal Market Landscape Report, Henderson writes:
The legal profession is at an inflection point. Solving the problem of lagging legal productivity requires lawyers to work closely with professionals from other disciplines.
Unfortunately, the ethics rules hinder this type of collaboration. To the extent these
rules promote consumer protection, they do so only for the minority of citizens who
can afford legal services.
Professor Henderson further notes:
The law should not be regulated to protect the 10 percent of consumers who can
afford legal services while ignoring the 90 percent who lack the ability to pay. This is
too big a gap to fill through a renewed commitment to pro bono. This is a structural
problem rooted in lagging legal productivity that requires changes in how the market
is regulated.
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Dr. Henderson asserts that “modifying the ethics rules to facilitate greater collaboration across law and other disciplines
will (1) drive down costs; (2) improve access; (3) increase predictability and transparency of legal services; (4) aid the
growth of new businesses; and (5) elevate the reputation of the legal profession.” However, he provides no empirical
evidence to substantiate this assertion. And that lack of evidence is what results in the hesitancy of lawyers and bar associations to support the changes he recommends.
The landscape of ACMS is thus currently uncertain and varied. The American Bar Association Commission on the Future
of Legal Services issued a Report on the Future of Legal Services in the United States in August 2016. The Commission
encouraged states to be circumspect in issuing new regulations and rules to Legal Service Providers (LSPs), acknowledging that regulation can often dissuade LSPs from using technology to provide greater access to legal services. Instead, the
Commission suggested that states study the LSPs operating in their jurisdictions, collect data on their benefits and harm
and determine whether current law provides adequate safeguards against harm before adopting new rules and procedures
for LSPs.
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ATTORNEY
WELL-BEING
In 2016, the American Bar Association (ABA) Commission on Lawyer Assistance Programs and the Hazelden Betty Ford
Foundation published a study of nearly 13,000 currently-practicing lawyers. That study found that between 21 percent
and 36 percent qualify as problem drinkers, and that approximately 28 percent, 19 percent, and 23 percent are struggling
with some level of depression, anxiety, and stress, respectively. This study, and others like it, sent shock waves through the
American legal community. As a result, numerous initiatives addressing attorney well-being sprang to life.
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5.1 REPORT OF THE NATIONAL TASK FORCE ON LAWYER WELL-BEING
Studies of lawyer well-being were the impetus for the creation of a 17-member National Task Force by the ABA, the
Conference of Chief Justices, and other entities. Virginia’s chief justice, Donald Lemons, was one of two judges selected to serve on the task force. In August 2017, the task force published its report entitled The Path to Lawyer Well-being:
Practical Recommendations for Positive Change, which can be found at www.americanbar.org/content/dam/aba/images/
abanews/ThePathToLawyerWellBeingReportRevFINAL.pdf (“National Task Force Report”). The report identified seven
different stake holders: judges, regulators, legal employers, law schools, bar associations, professional liability carriers, and
lawyer assistance programs. The report further identified various ideas which each of those stakeholders should consider
adopting to address lawyer well-being. In all, the report offers at least 44 different recommendations. Among the recommendations are the following:
1. Acknowledge the problems that exist and take responsibility;
2. Use the Report as a launch pad for a profession-wide action plan;
3. Encourage leaders to demonstrate a personal commitment to well-being;
4. Facilitate, destigmatize, and encourage help-seeking behaviors;
5. Build relationships with lawyer well-being experts;
6. Foster collegiality and respectful engagement throughout the profession;
7. Enhance lawyers’ sense of control;
8. Provide high-quality educational programs about lawyer distress and well-being;
9. Guide and support the transition of older lawyers;
10. De-emphasize alcohol at social events;
11. Utilize monitoring to support recovery from substance use disorders;
12. Begin a dialogue about suicide prevention; and
13. Support a lawyer well-being index to measure the profession’s progress.
In summary, the report was a clarion call to the profession for critical self-examination. Because of the importance of the
topic, and the fact that our own chief justice was a co-author of the report, Virginia has already initiated numerous changes
to help promote attorney well-being.

5.2 REPORT OF THE COMMITTEE ON LAWYER WELL-BEING OF THE SUPREME COURT OF VIRGINIA
Motivated by the National Task Force Report, Chief Justice Lemons appointed a group of judges, bar leaders, prominent
attorneys, and law school deans to study attorney wellness issues in the Commonwealth of Virginia. Chaired by Justice
William Mims, the committee published its own report entitled A Profession at Risk: Report of the Committee on Lawyer
Well-Being of the Supreme Court of Virginia, which is available at www.vsb.org/docs/A_Profession_At_Risk_Report.pdf.
At the heart of this report was a recommendation that Virginia’s lawyer assistance program, Lawyers Helping Lawyers
(LHL), have a permanent, reliable, and adequate funding source paid from bar dues of Virginia’s lawyers. The report
further recommended that LHL serve as the state’s designated judge/lawyer assistance program (JLAP). Further, the JLAP
should serve not only the needs of Virginia’s judges and lawyers, but also Virginia’s law students, particularly given the
fact that recent studies revealed that wellness issues arise as early as the second year of law school.
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The increased dues expense will be offset by an additional recommendation that the Educational Services Department of
the Office of the Executive Secretary (OES), in conjunction with Virginia CLE and other state agencies, develop online
professional health initiative programs in 30-minute and one-hour modules that will qualify for MCLE credit and be available to Virginia lawyers free of charge. In effect, multiple MCLE opportunities addressing health and well-being will be
made available for the relatively low increase in annual dues.
Two additional recommendations from the report are noteworthy. First, the committee recommended the appointment of
an advisory board to advise OES regarding all aspects of the comprehensive well-being initiatives in Virginia. This will
be a multi-disciplinary advisory board composed of volunteer members, including representatives from LHL. Moreover,
the MCLE Rule of Court will soon be amended to require lawyers to disclose on their MCLE forms whether they have
taken at least one hour of professional health initiatives education or training within the past three years. This is a voluntary
reporting requirement for now. However, the message is clear: lawyers must seek education on lawyer well-being issues in
order for our profession to address the wellness crisis.

5.3 VSB PRESIDENT’S SPECIAL COMMITTEE ON LAWYER WELL-BEING
Also, in response to the National Task Force Report, VSB President Leonard C. Heath Jr. convened the President’s Special
Committee on Lawyer Well-Being, which is currently examining the specific risks that can adversely affect lawyer well-being. The committee plans to issue its report in Spring 2019. The report will identify each individual risk, describe the nature
of the risk, provide resource links so others can become educated on each specific risk, and provide practice pointers for
individuals and law firms. At this point, no other organization has commissioned a similar report. The goal of the president’s
Special Committee is twofold. First, the committee’s report will provide a resource for judges, lawyers, and law students on
the specific risks involved in the practice of law. The second goal is to prompt further discussion and study by others on the
specific risks in the profession.

5.4 OTHER CHANGES WITHIN THE VIRGINIA STATE BAR
The Virginia State Bar has initiated a number of changes in response to the attorney well-being initiative. The following are
just a few examples. First, Rule 1.1 of Virginia’s Rules of Professional Conduct has been amended, adding a new comment
7, which calls attention to the fact that maintaining well-being is an aspect of maintaining competence to represent clients.
Second, Virginia’s disciplinary process has been modified to facilitate retirement for a lawyer suffering from a permanent
impairment, such as an irreversible cognitive decline, by allowing retirement with dignity instead of having the lawyer’s
license suspended on impairment grounds. Third, the disciplinary process has also been modified so that when information
of possible mental health or substance abuse issues is discovered during investigation or prosecution of lawyer regulation
matters, confidentiality rules will now allow sharing of such information with lawyer assistance programs.
Referencing the National Task Force Report, Virginia’s Mandatory Continuing Legal Education Board has modified and
expanded its Opinion 19 dealing with attorney well-being issues. While the opinion only reinforces past practices of the
board, the opinion is now designed to make it abundantly clear that attorney well-being topics will be granted CLE credit,
so long as other requirements of the MCLE process are satisfied.
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Predating the National Task Force Report, in April 2017, the Virginia State Bar Young Lawyers Conference (YLC) established its Wellness Initiative, which focuses on raising awareness of lawyer well-being, compiling and providing related
resources to its members, and working to eliminate the stigma associated with mental health and substance abuse. The
YLC was already working on wellness issues because previous literature noted that substance abuse and untreated mental
health issues were more significant with law students and lawyers in their first years of practice.
Finally, members of the Supreme Court of Virginia, the Virginia State Bar president, and numerous members of the Virginia State Bar Council have spoken both locally and nationally on attorney well-being issues. Uniformly, the leadership of
our legal community believes that education and understanding is a major component of addressing the wellness crises.
The wellness initiative can best be summarized by the first two paragraphs of the Supreme Court Committee Report:
The well-being of lawyers, judges and law students in Virginia is integral to professional competence. A competent bench and bar in Virginia is essential to ensuring the
protection of the public we serve.
As members of a self-regulated profession, we are devoted to client protection as a
fundamental duty. To achieve this, the legal profession must support education and
training that will ensure professional competency. Further, the legal profession as a
whole must provide the resources necessary to ensure intervention, assessment, and
referral services for at-risk and impaired lawyers, judges, and law students.
The leadership of the Virginia State Bar stands in full support of the wellness initiative.

From the Path to Lawyer Well-Being Report, Page 9. The graphic looks at all aspects of a human being’s needs in order to
feel healthy and fulfilled.
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RECOMMENDATIONS
The Committee makes the following recommendations:
1. That the Virginia State Bar Standing Committee on Legal Ethics further study Rules 5.4(a) and 7.3(d) of the Virginia
Rules of Professional Conduct, as applied to Attorney Client Matching Services (ACMS), for-profit lawyer referral
services, and other arrangements online where legal fees may be shared with nonlawyers; consider whether to recommend any relaxation of the prohibition on lawyers paying a fee to a nonlawyer company for client referrals or development; and provide further guidance to lawyers regarding participating in for-profit lead generation, client-matching,
and lawyer referral services.
2. That the Virginia State Bar promote the availability of legal technology education, especially focusing on cybersecurity and data privacy, striving to ensure that such education is available to Virginia lawyers through the Solo and Small
Firm Conference, events such as the TECHSHOW and the VSB annual meeting, and conferences/seminars developed
by VSB committees and VACLE. Further, that the VSB explore presenting webinars on this topic, enabling those who
live in all regions of the state to attend quality programming.
3. That the Virginia Lawyer and other VSB publications regularly feature articles on the changing future of law practice.
4. That the VSB’s Mandatory Continuing Legal Education Board consider exercising its discretion in favor of approving
CLE courses that focus on law practice management topics and firm management, and CLE courses that focus on lawyer well-being, provided their primary objective is to increase the attendee’s professional competence and skills as an
attorney and improve the quality of legal services rendered to the public, and promote the attendee’s compliance with
the Virginia Rules of Professional Conduct. Appropriate practice management promotes the efficient, ethical and competent practice of law. This includes subjects such as technology, case management, ethical marketing, and accounting.
See MCLE Regulation 103(b) and MCLE Op. 17.
5. That Virginia’s law schools comprehensively teach legal technology. Such teaching should encompass case management, time and billing, collaboration, document assembly, and artificial intelligence to speed the lawyer’s ability
to perform routine and complex tasks and make legal services more accessible. The teaching should also include
cybersecurity, including the use of cloud computing, encryption, multi-factor authentication, the secure use of wireless
networks, the proper configuration of backups and disaster recovery. The teaching should also include laws governing
the privacy of personal data. The Virginia Rules of Professional Conduct impose an ethical duty that lawyers understand and are competent with law office technology including securing confidential data. This ethical duty, and how to
abide by it, should be an integral part of law school education.
6. That the profession should support and take advantage of the actions taken by the Supreme Court of Virginia allowing
lawyers to enter limited appearances in civil proceedings. This rule change should make legal services more affordable
and attainable through limited-scope representation and programs to enhance assistance to pro se litigants. Bar associations and attorneys should create programs with legal aid and pro bono programs to broaden access to justice.
7. That this Committee continue to study the evolving issues surrounding alternative business structures.
8. That all entities incorporate wellness initiatives into their workplace, membership, and/or court policies.
9. That the profession creates and fosters a culture that promotes well-being of judges, lawyers, and their staffs.
10. That all entities support Lawyers Helping Lawyers.
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Paralegal Regulation in Ontario
The Law Society of Ontario has been regulating, licensing, and disciplining paralegals
since 2007, pursuant to the Law Society Act and its by-laws, regulations, rules, and
guidelines. There are currently over 8,000 licenced paralegals in Ontario.
Scope of Practice
A paralegal may represent a party in the following contexts:
-

before Small Claims Court,
in proceedings under Ontario’s Provincial Offences Act before the
Ontario Court of Justice,
in proceedings under Canada’s Criminal Code, before a summary
conviction court, and
in a proceeding before an administrative tribunal established under
federal or provincial legislation.

Consequently, the primary areas of practice include Small Claims Court, traffic and
other provincial offences, landlord tenant disputes and various other matters handled by
tribunals and administrative bodies, and minor matters under the Criminal Code.
If a specific proceeding or intended proceeding falls within the paralegal scope of
practice as set out by the By-law, then the paralegal can, with respect to the
proceeding:
-

give a party legal advice,
represent a party at the proceeding,
select, draft, complete, or revise documents for use in the proceeding
or that affect the party’s legal interests with respect to the proceeding
or its subject matter, and
negotiate the party’s legal interests, rights, or responsibilities.

Requirements to Become a Licensed Paralegal
To become a licensed paralegal, the applicant must have graduated from an accredited
paralegal education program in Ontario, and must successfully complete the Law
Society’s paralegal licensing examination within approximately three years of
registration.
Law Society Governance and Discipline of Paralegals
Once licensed, paralegals are subject to regulatory requirements that closely parallel
those applicable to lawyers. Key elements include adherence to rules of professional
conduct and requirements regarding trust accounts, insurance, and continuing
1
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professional development, payment into a compensation fund, practice audits, and the
application of investigative and disciplinary processes.
Review of Paralegal Regulatory System
In 2012, an independent reviewer, appointed by the provincial government, completed a
five year review of the Law Society’s paralegal regulatory system. The review found that
the Law Society had implemented a robust and efficacious system within a very short
timeframe, and that the constituents involved, in particular the paralegals, are pleased
with the system and with the quality and efficacy of the processes and decisions.
Continued Evolution
In June 2020, the Law Society of Ontario’s Access to Justice Committee launched a
consultation on a proposed model for a Family Legal Services Provider licence, which
builds upon the competencies of paralegals and would involve additional training and
assessment for paralegals who wish to obtain the licence.
The link for the Consultation Paper with the model which includes the proposed scope
of permissible activities, required competencies, and outline of the training program is:
https://lawsocietyontario.azureedge.net/media/lso/media/about/convocation/2020/flspconsultation.pdf

2

1534

Ministry of the Attorney General

Family Legal Services Review
Report submitted to:
Attorney General Yasir Naqvi and Treasurer Paul Schabas
By: Justice Annemarie E. Bonkalo
Date: December 31, 2016

December 31, 2016
The Honourable Yasir Naqvi
Attorney General of Ontario
Ministry of the Attorney General
McMurtry-Scott Building
720 Bay Street, 11th Floor
Toronto, ON
M7A 2S9
Treasurer Paul Schabas
The Law Society of Upper Canada
Osgoode Hall
130 Queen Street West
Toronto, ON
M5H 2N6

Dear Attorney General Naqvi and Treasurer Schabas,
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Re: Family Legal Services Review
On February 9, 2016, I was appointed by then Attorney General Madeleine Meilleur and then
Treasurer of the Law Society of Upper Canada Janet Minor to lead a review of the provision of
family legal services by persons other than lawyers.
I have the honour to present to you my report in this matter.

Yours sincerely,

Justice Annemarie E. Bonkalo

Disclaimer
As set out in the Terms of Reference establishing the Family Legal Services Review, the
Attorney General and the Treasurer of the Law Society of Upper Canada agreed to work
together on a review of the provision of family legal services by persons in addition to lawyers.
Chief Justice Lise Maisonneuve of the Ontario Court of Justice agreed to assign me to
undertake this review.
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Part 1: Introduction
1. Background / Context
a. Mandate of Review
On February 9, 2016, the Ministry of the Attorney General (MAG) posted the Terms of
Reference for this review of family legal services on its website.[1]
The MAG and the Law Society of Upper Canada (the Law Society) have requested I explore
whether the delivery of family legal services should be expanded to include legal service
providers other than lawyers, such as paralegals, law clerks and law students.
I have been appointed to lead a review that will:
1. Identify the legal services at different stages in a family law matter which, if provided
by persons in addition to lawyers, could improve the family justice system by better
enabling people to resolve their family law disputes.
2. Identify persons other than lawyers (e.g. paralegals, law clerks and/or law students)
who may be capable of providing those family legal services with appropriate
safeguards put in place (e.g. education, training).
3. Recommend procedures, mechanisms and/or safeguards (such as education,
training, insurance, regulation and/or oversight) to ensure the quality of family legal
services provided by alternative legal service providers.
The scope of the family law services review does not include child protection matters under
the Child and Family Services Act.
The original deadline for my report was September 15, 2016. At my request, the Attorney
General extended the deadline to December 31, 2016.

b. Process for Review
In fulfilling my mandate, I:
Oversaw the posting of a short consultation paper on the MAG website;
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Invited written submissions from members of the public who wished to provide input
into the review; and
Held over 25 meetings with groups and organizations.
After considering all the written submissions, and meeting with the various stakeholders, I put
together an advisory body to provide input on an early draft of my recommendations. The
following people were on the advisory body:
Lisa Bernstein, Legal Aid Ontario (LAO);
Nikki Gershbain, Pro Bono Students Canada;
Judith Huddart, collaborative family lawyer;
Hilary Linton, family lawyer and mediator;
Alf Mamo, family lawyer, mediator and arbitrator;
The Honourable Mary Jo Nolan, retired Justice of the Superior Court of Justice of
Ontario;
Elaine Page, paralegal; and
Noel Semple, professor.
The advisory body met two times in October 2016 to provide me with feedback on an early
draft outline and summary of recommendations, and provided me with further input on some
issues. I am grateful to the advisory body for its expertise and reasoned consideration of the
issues, which was enormously helpful to me.

c. Definition of Key Terms Used Throughout This Report
i. Access to Justice
For the purpose of this report, I have chosen to adopt the expansive vision of access to justice
set out in the 2013 final report of the Action Committee on Access to Justice and Family
Matters, entitled Access to Justice in Civil and Family Matters: A Roadmap for Change:

When thinking about access to justice, the starting point and consistent focus of
the Action Committee is on the broad range of legal problems experienced by the
public — not just those that are adjudicated by courts. Key to this understanding
of the justice system is that it looks at everyday legal problems from the point of
view of the people experiencing them. Historically, access to justice has been a
concept that centered on the formal justice system (courts, tribunals, lawyers and
judges) and its procedures. The formal system is, of course, important. But a
more expansive, user-centered vision of an accessible civil and family justice
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system is required. We need a system that provides the necessary institutions,
knowledge, resources and services to avoid, manage and resolve civil and family
legal problems and disputes. That system must be able to do so in ways that are
as timely, efficient, effective, proportional and just as possible:
by preventing disputes and by early management of legal issues;
through negotiation and informal dispute resolution services; and
where necessary, through formal dispute resolution by tribunals and
courts.[2]

I also find Alf Mamo’s definition of “meaningful access to justice” helpful. Mamo defines
“meaningful access to justice” as “the ability of a citizen to bring about a solution to his or her
legal problems that is (a) financially affordable; (b) timely; (c) easy to understand; and (d) easy
to manoeuvre through.”[3]
ii. Self-represented vs. Unrepresented
The terms “self-represented litigant” and “unrepresented litigant” will be used interchangeably
throughout this report to mean people who, for whatever reason, are not represented by a
lawyer, regardless of whether they have initiated a court case.
iii. Paralegal
References to “paralegal” throughout the report are references to paralegals licensed to
provide legal services and regulated by the Law Society.

2. The Issues
a. Challenges of Navigating the Justice System Without Legal Assistance
As indicated in the MAG’s consultation paper for this review[4], and as seen in the chart below,
over 57% of Ontarians did not have legal representation in family court in 2014/15. Just over
21,000 people were unrepresented. These figures appear to have remained relatively stable
between 2012 and 2015.
Representation Statistics – Family Court Branch, Superior Court of Justice and Ontario Court of Justice – Provincial
Values – 2012/2013 to 2014/2015[5]
Year

Total

Unrepresented

Represented

% Unrepresented

% Represented
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2012/2013

39,528

23,177

16,351

58.6%

41.4%

2013/2014

38,537

22,350

16,187

58.0%

42.0%

2014/2015

36,706

21,054

15,652

57.4%

42.6%

The impact of self-representation can be widely felt at all levels of the justice system and has
resulted in significant access to justice challenges. For example, Loom Analytics, a legal
analytics company in Toronto, analyzed cases where one side was represented by counsel
and the other side was unrepresented. Its research indicates that an unrepresented litigant
does not typically fare well against a litigant represented by counsel. For motions,
unrepresented litigants had 124 wins and 720 losses. For applications, they had 9 wins and
56 losses. For trials, they had 30 wins and 84 losses.
Unrepresented vs. represented party outcomes, Superior Court of Justice, January 2012 - April 2016[6]
All hearings

Motions

Trials

Applications

Total hearings

1192

989

120

72

Win

163

124

30

9

Loss

865

720

84

56

Split

33

26

3

4

No order

93

80

5

2

According to a survey of self-represented litigants by Professors Rachel Birnbaum, Nicholas
Bala and Lorne Bertrand, 65% of judges believe that self-represented litigants generally have
worse outcomes on economic issues. 46% of judges are concerned about the effect of selfrepresentation on child-related outcomes.[7]
In addition, there is evidence that the lack of representation on the part of one party may have
an effect on the legal experience of the other party. Birnbaum, Bala and Bertrand’s survey
found that 91% of Ontario family lawyers feel that having an unrepresented party on the other
side of a file increases costs for the represented party.[8]
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Aside from the impact on legal outcomes and costs of self-representation, Professor Julie
Macfarlane has described the emotional and psychological strain of self-representation. Her
report captures the experience of over 250 self-represented litigants and numerous service
providers in Ontario, Alberta and British Columbia, and involves qualitative assessments of
court forms and guides in the three provinces. Macfarlane states:

The psychological impacts of self-representation in the current state of the family
law system are significant and concerning. Many SRLs [self-represented litigants]
described high levels of stress, lost nights of sleep, depression, and feeling
traumatized by the experience. They described the social isolation and inevitable
experience of becoming fixated on their case given the amount of time and energy
involved. The psychological impact extended to family and friends trying to
support the SRL, and would be expected to negatively affect parenting and
ultimately children who often bear the brunt of their parents’ stress and may end
up in a losing battle competing for their parents' time and attention.[9]

The impact of self-representation can be felt not only by the parties, but by the overburdened
court system as well. Justice David Price of the Superior Court of Justice of Ontario
commented on the impact on the courts as follows:

A greater burden is placed on the [self-represented] litigants and the court system
by the reduced likelihood of settling outside of court. If the litigants are not able to
supply the necessary evidence and legal argument, the judge’s task and the time
required to perform it will be greater….The judge is disappointed to find that fewer
cases on the list settle, that more cases require the judge’s decision, and that
more time is required to sift through evidence that the litigants have not properly
organized, and to research the law that the litigants have not provided in their
argument. The litigant is disappointed to find that the judge cannot decide the
case immediately based on the evidence that has been tendered and the limited
legal argument that has been made.[10]

Relatedly, the judges surveyed by Birnbaum, Bala and Bertrand indicated that selfrepresentation substantially lengthens the time required to resolve or manage a case.[11]

b. Financial Cost of Family Legal Services in Ontario
Why are so many people in Ontario’s family courts self-represented? While the research
indicates that the answer to this question is complex, it also indicates that the cost of legal
services is a significant factor.
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In Birnbaum and Bala’s survey of self-represented litigants, 49% of those surveyed indicated
that the main reason they did not have a lawyer was that “they did not have enough money
and were not eligible for legal aid.”[12]
In her national study on the needs of self-represented litigants, Macfarlane similarly found that
“the most consistently cited reason for self-representation was the inability to afford to retain,
or to continue to retain, legal counsel.”[13]
The 2016 Canadian Lawyer Legal Fees survey, published by Canadian Lawyer Magazine,
found the following information about fees for family legal services in Ontario:[14]
2016 Canadian Lawyer Legal Fees survey
Family law service

Average

Minimum

Maximum

Uncontested divorce

$1,302

$1,125

$1,966

Contested divorce

$15,118

$10,150

$34,367

Separation agreement

$2,965

$1,875

$7,420

Child custody and support agreement

$2,689

$1,997

$7,333

Trial up to 2 days

$19,833

$10,525

$25,036

Trial up to 5 days

$30,971

$18,650

$45,750

Marriage/cohabitation agreement

$2,147

$1,528

$4,864

Spousal support agreement

$2,879

$2,000

$7,838

Division of property/assets agreement

$3,224

$2,245

$10,418

Anecdotal evidence from the people I spoke with throughout the course of this review
suggested that these costs are in fact often much higher. The same survey reports that the
average hourly rate for a lawyer called to the Ontario bar in 2015 was $234, and $476 for a
lawyer called before 1996. Based on these numbers, it is not surprising that Birnbaum and
Bala found that “those with higher incomes were significantly more likely to have a lawyer”.[15]
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As of April 1, 2016, the legal aid financial eligibility threshold for certificate services for a family
of four is $28,664. For duty counsel and summary legal advice services, the financial eligibility
threshold is $44,068.[16] Recent research tells us that a significant proportion of court users,
and self-represented litigants in particular, fall into income categories that exceed LAO’s
thresholds but that also would not easily allow the payment of legal fees at their current rates,
at least not for any sustained period of time.
For example, 17% of self-represented respondents participating in Macfarlane’s survey
identified themselves as having an annual income within the $30,000-$50,000 range, 19%
within the $50,000-$75,000 range and 12% within the $75,000-$100,000 range. Six percent
identified themselves as having annual incomes above $100,000.[17] With respect to the
proportion of respondents in higher income categories:

The number of SRL’s in a higher income bracket reported here reflects the
growing gap between the means of middle income earners and the affordability of
legal services, as well as the phenomenon of “expended resources” – 53% of the
SRL sample in this study had previously retained a lawyer to represent them, but
had run out of funds to continue to pay for them.[18]

This finding is supported by research done by Pascoe Pleasence and Nigel J. Balmer:

… [I]t is clear that justiciable problems are ubiquitous and affect people in all
income groups. Yet people in different income groups appear to use lawyers to
varying extents, even after controlling for problem type and severity. In broad
terms, lawyer use increases with income. However, for problem types where legal
aid is most available, it is those on lower incomes, but not eligible for legal aid,
who are least likely to use lawyers.[19]

Given the consensus in the research literature about the impacts of self-representation, the
legal community has, for some time, generally held that more needs to be done to address
challenges in the family justice system and to make it more accessible for all families,
particularly those who fall outside of legal aid thresholds but still cannot afford to pay for legal
services. An expansion of the classes of providers who can provide family legal services has
been, in numerous reports, presented as an option for achieving this goal.

3. Reports on Legal Service Delivery
Several reports have reviewed whether legal service providers, in addition to lawyers, should
provide assistance in family law matters as a way to increase access to justice for Ontarians. I
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note that this is only a sample of the work that has been done to consider ways to improve
access to the justice system and is not exhaustive.

a. 1997 McCamus Report – Report of the Ontario Legal Aid Review: A
Blueprint for Publicly Funded Legal Services
In the 1997 Report of the Ontario Legal Aid Review, Professor John McCamus stated:

Family law is a particularly problematic area for independent paralegals. Legal
problems in family law are highly complex, volatile, and of extraordinary
importance to the parties involved. The lack of accountability and quality control of
independent paralegals poses very real risks to family law clients, who are very
often themselves unlikely to fully appreciate or understand the complexity or long
term consequences of their legal issues.
Supervised paralegals, however, could assume a much larger role in the delivery
of legal aid family law services, particularly in Staff Offices and in an expanded
duty counsel office. Many private counsel use paralegals for a range of family law
tasks. It may be possible to encourage an increase in the use of paralegals by
private counsel in the delivery of legally aid services – for example, in the initial
interviews with clients and/or intake – and thereby make use of lawyer's time on a
certificate more efficient.[20]

b. 2000 Cory Report – A Framework for Regulating Paralegal Practice in
Ontario
The Honourable Peter Cory recommended the establishment of an independent regulatory
body to govern the practice of paralegal services in order to improve access to justice.
He further stated that licensed paralegals should be entitled to undertake uncontested divorce
proceedings in the circumstances specified:

I see no reason why licensed paralegals should not be authorized to undertake
uncontested divorce proceedings in any of three circumstances: first where the
parties have no children and no significant assets or the assets are jointly held,
and if there is no need for, or no issue outstanding, as to spousal support; second
where the proceedings are commenced within one year of the execution of a
Separation Agreement which resolves all collateral concerns; third, where there
was a Court Order resolving all of the ancillary issues granted within one year of
the commencement of the divorce action.[21]
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However, he was opposed to any licensed paralegal drafting a separation agreement.
Justice Cory commented that there could be a place for licensed paralegals to assist the
public in court but that in-court assistance should only be provided by licensed paralegals that
had received special training and demonstrated competence in family law through an
examination. He suggested that licensed paralegals should provide a role comparable to that
of duty counsel if properly trained.
Justice Cory stated the following with respect to paralegals providing advice in matters related
to custody and access, division of family property and support and maintenance:

…I worry about a paralegal giving advice of this sort. It is the custody and access
cases that determine, not only the best interest of the children involved, but also
to some extent the future of our country. The best interest of the child will always
be paramount. A consideration of children’s best interests must include custody
and access entitlements…questions of child custody, access and support are of
fundamental importance. Yet they raise legal issues of great complexity, very often
involving the use and division of property both real and personal. The more
complex the situation the more likely a mistake will be made in giving advice.

Only a lawyer should give advice in this area.[22]

c. 2004 Law Society Task Force Report – Task Force on Paralegal
Regulation
In 2004, then-Attorney General Michael Bryant asked the Law Society to consider taking on
responsibility for paralegal regulation.
The Law Society established a task force, and the task force’s report[23] was adopted by the
Law Society on September 23, 2004. In response to this report, the government introduced
Bill 14 (the Access to Justice Act, 2006[24]), which amended the Law Society Act[25] in order
to include the regulation of paralegals within the Law Society’s mandate, in the Legislative
Assembly of Ontario. On October 19, 2006, Bill 14 received Royal Assent.
On May 1, 2007, the Law Society put in place a registration process, application forms,
insurance requirements and rules of professional conduct for paralegals. It processed 2,230
paralegals – more than double the highest estimates of the number of paralegals practising
prior to regulation – under “grandparenting” provisions of regulations.[26]

Paralegals’ scope of practice reflected the scope permitted to “agents” in
legislation and case law at the time, which did not include the provision of legal
services in family matters.[27]
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d. 2008 Trebilcock Report – Report of the Legal Aid Review
In the Report of the Legal Aid Review 2008[28],Professor Michael Trebilcock noted that LAO
had successfully used paralegals in its staff offices, and added that, given the Law Society’s
recent assumption of responsibility for regulating paralegals, there was more that could be
done to fully utilize their services where it was “appropriate and cost-effective”[29] to do so:
Paralegals are an important current source of legal assistance in the provision of legal aid
services and it is incumbent on LAO and the LSUC jointly, going forward, to ensure that all
potential opportunities for full utilization of the invaluable human resources they offer are
maximized.[30]

e. 2012 Law Society Report - Report to the Attorney General of Ontario
Pursuant to Section 63.1 of the Law Society Act
Section 63.1 of the Law Society Act mandated a review by the Law Society five years after
paralegal regulation was fully implemented. The report reviewed the manner in which
paralegals were regulated during this time and the effect that such regulation had on
paralegals and on members of the public. The Law Society retained a consultant to do
research, hold focus groups and administer online surveys of paralegals and members of the
public who have used paralegal services.
In its summary of findings, the consultant’s report states:

Paralegal regulation is viewed as beneficial and effective by the paralegal
profession and by the public who use paralegal services.[31]

Almost half (46%) cited lower cost as the reason they chose to use the services of a paralegal
rather than those of a lawyer. Other reasons included: simple matter/not requiring a lawyer
(41%), the paralegal was experienced/specialist in that area of law (33%), and it was easier to
hire and manage a paralegal than a lawyer (23%).
Almost three-quarters (74%) of survey respondents reported that they were satisfied with the
paralegal services they had received, whereas 9% reported they were dissatisfied. Eightyeight percent of respondents indicated they would definitely (41%) or probably (47%) use
similar paralegal services if they encountered a similar situation.
Asked about the impact of regulation on access to justice, 45% indicated it would increase
access to justice, 5% that it would decrease access to justice and 42% that it would make no
difference.
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f. 2012 Morris Report – Five-Year Review of Paralegal Regulation in
Ontario
The Law Society Act required a review to assess paralegal regulation five years after its
introduction. An independent reviewer, David Morris, concluded:

It is appropriate to view the first five years of regulation as the introduction of
regulation – of getting the mechanics of it firmly established. By any objective
measure, the introduction has been a remarkable success.[32]

Morris was cautious with respect to expanded scope of practice. He recommended that the
Law Society actively pursue the broadening of scope to facilitate enhanced access to justice,
but that this be linked to enhanced paralegal education, training and professional conduct.
Morris also recommended the consideration of sub-classes of paralegal licenses for areas of
law that fall outside of the existing scope of practice. Specialized training would be required to
acquire these licenses.

g. 2013 Law Commission Report – Increasing Access to Family Justice
Through Comprehensive Entry Points and lnclusivity
The Law Commission of Ontario's 2013 report entitled Increasing Access to Family
Justice Through Comprehensive Entry Points and lnclusivity acknowledged that
there are valid concerns about paralegals providing services in family law, but argued that
these should not be considered absolute barriers:

Lawyer organizations raise a valid concern about the extent to which a person not
trained as a lawyer can provide meaningful assistance in the case of family
breakdown. Paralegals, however, can and do play a well-developed role in
providing access to justice. Currently, they provide representation in small claims
court, traffic court, tribunals such as the Landlord and Tenant Board or the
Workplace Safety and Insurance Board and they can represent individuals in the
Ontario Court of Justice on minor criminal charges. In a number of these areas,
they must be familiar with a number of different statutes and regulations to
properly represent their clients. Moreover, some of the administrative tribunals
that paralegals work in are as complex in their structure and procedural rules as a
court. Some of the work they do engages issues which have grave consequences
for the welfare of their clients. In landlord and tenant matters, a person's housing
is at stake. In social benefits matters, the success or failure in a matter will make a
tangible difference to the quality of life of the claimant. Paralegals also can work
closely with lawyers which can reduce the cost to the client.[33]
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The report concluded that:

There may be many tasks that a lawyer performs in a family law matter that can
be competently done by a paralegal with training and experience, either in a
stand-alone fashion or in some form of symbiotic relationship with lawyers.[34]

h. 2013 Action Committee on Access to Justice in Civil and Family Matters
– A Roadmap for Change
Convened in 2012 at the invitation of the Chief Justice of Canada, the Action Committee on
Access to Justice in Civil and Family Matters is currently chaired by retired Supreme Court of
Canada justice, The Honourable Thomas Cromwell. The Committee is a national stakeholderdriven initiative that reports to all of the participating organizations and sectors involved in civil
and family justice. The Committee's objectives are to help stakeholders develop consensus
priorities for civil and family justice reform and to encourage all of the participants in the
system to work together in a cooperative and collaborative way with the ultimate goal of
implementing reforms in the public interest.
The Action Committee established working groups in four key areas, one of which was family
law. The Family Justice Working Group produced a report entitled Meaningful Change for
Family Justice: Beyond Wise Words, which recommends

[t]hat jurisdictions expand reliance upon properly trained and supervised
paralegals, law students, articling students, and non-lawyer experts to provide a
range of services to families with legal problems.[35]

Another working group, the Access to Legal Services Working Group, also commented on the
role of other legal service providers in its report:

Assistance with legal problems can come from a variety of sources. Paralegals,
law students and articling students, as well as a variety of non-lawyers,
particularly those who have specialized expertise, can provide effective
assistance with a range of legal matters. There is a vast array of organizations
and individuals who provide legal assistance and advice although they are not
licensed or regulated by any law society.
Some law societies specifically exempt from regulation a variety of nonlawyer
organizations and individuals who provide legal advice. For example, in Ontario,
the Law Society Act exempts a number of legal service providers, including
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persons working in other regulated professions and employees or volunteers with
trade unions who represent a member before a tribunal. The law society’s bylaws
exempt a further number of groups including Aboriginal Court Workers, legal clinic
or student legal clinic staff and volunteers, employees of not for profit
organizations and persons who act for friends or family, among others. The law
society also has broadened the role of paralegals and law students, especially
articling students.
The activities and initiatives of the LSUC demonstrate how law societies are
increasingly recognizing that non-lawyers have a role to play in assisting people
with their legal problems.[36]

The final report of the Action Committee, A Roadmap for Change,[37] states:

Specific innovations and improvements that should be considered and potentially
developed include …increased opportunities for paralegal services...[38]

As a follow up to its final report, the Action Committee held a national colloquium in January
2014. The Action Committee Colloquium report made the following recommendation:

Increase the use of paralegals and regulate other “navigators”. In appropriate
matters, paralegals and other navigators can represent people in court (on limited
matters), often for a lower cost, recognizing, however, that for some matters,
lawyers are essential.[39]

The report went on to recommend that others in the justice system could play an important
role:

Train and authorize staff in pro bono clinics to assist clients with preparing
documents. Doing so would help reduce the amount of time lawyers have to
spend fixing, or alternatively, sending clients away to fix, documents with
mistakes. If trained correctly, front-end staff could help reduce simple and
common errors, thereby reducing the time, cost and frustration of all parties
involved. Law students working in pro bono clinics could also be trained to help
clients complete forms.[40]
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Part 2: Overview of the Provision of Legal
Services in Family Matters
1. The Law Society of Upper Canada and the Law Society
Act
The Law Society is established under the Law Society Act. The Law Society Act restricts the
provision of legal services to lawyers and paralegals who have met the criteria to provide legal
services, subject to certain specified exceptions. The legislative purpose behind this provision
is to ensure that members of the public are provided, to the greatest extent possible, with
competent legal services that protect their legal rights.
The Ontario legislature has deemed it appropriate to create exceptions to the requirement that
only lawyers and paralegals may perform legal services. One such exception relates to
individuals’ right to self-representation.[41] The Law Society Act authorizes the Law Society to
provide for further exceptions in its by-laws.

2. Main Legal Service Providers
a. Lawyers
In order to become licensed to practice as a lawyer in Ontario, one must do the following:
complete a qualifying common law degree (in most law schools, the minimum length
of program is three academic years);
complete an articling program (work ten months with an Articling Principal approved
by the Law Society) or Law Practice program (four-month training course and a fourmonth work placement). Note that graduates from Lakehead University's law
program do not need to fulfill this requirement, as they complete a four-month
placement in their third year of study;
pass the good character requirement (i.e. supply the Law Society with requested
documentation); and
pass the Barrister Licensing Examination and Solicitor Licensing Examination.
There are different requirements for students with a non-Canadian law degree, lawyers from
other jurisdictions within Canada and foreign trained lawyers.
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A lawyer may practise any area of law in Ontario once licensed. A lawyer must abide by the
Law Society’s Rules of Professional Conduct,[42] complete the continuing legal education
requirements and be insured.
As of November 2015, 49,048 lawyers were licensed by the Law Society.

b. Law Students
The Law Society’s By-Law 4[43] states that a law student may provide legal services under the
direct supervision of a lawyer:
while articling or completing the Law Practice Program;
while employed by a lawyer, a law firm, a professional corporation, the Government
of Canada, the Government of Ontario or a municipal government in Ontario if the
legal services are provided through those entities and under the direct supervision of
a lawyer;
while volunteering in, employed by or completing a clinical education course at a
student legal aid services society (SLASS) or clinic and provides legal services
through the SLASS or clinic to the community that the society serves; and/or
while volunteering through a program established by PBSC.
The by-law also permits a law student to provide legal services that paralegals are authorized
to provide if the law student is employed by a licensed paralegal, a legal services firm or a
professional corporation, and provides legal services throughout the course of that
employment and under the direct supervision of a paralegal.
The Law Society’s Rights of Appearance for Lawyer Licensing Process Candidates[44]
document ( Rights of Appearance document) provides that students-at-law (i.e. articling
students, employed students and those in the Law Practice Program) may appear before
Ontario courts and tribunals on the following family law matters, provided the candidate is
employed under the direct supervision of a licensed lawyer:
1. Consent motions and matters before Ontario Court of Justice and the Superior Court
of Justice, and before the Masters and Registrars of the Superior Court of Justice
and the Registrars of the Court of Appeal for Ontario, including references and
assessments of costs.
2. Matters brought without notice to the opposing party before the Ontario Court of
Justice and the Superior Court of Justice, and before the Masters and Registrars of
the Superior Court of Justice, provided no substantial rights will be affected.
3. Simple contested interlocutory motions before the Ontario Court of Justice and the
Superior Court of Justice and before the Masters and Registrars of the Superior
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Court of Justice, unless the result of such interlocutory motion could be to finally
dispose of a party's substantive rights by determining the subject matter in dispute.
4. Examinations for discovery, examinations in aid of execution, examinations of
witnesses on pending motions and cross-examinations on affidavits in support of
interlocutory motions.
5. Assignment court matters in both the Superior Court of Justice and the Ontario Court
of Justice.
6. Status hearings in the Superior Court of Justice.
7. Applications in the Ontario Court of Justice. Candidates may not appear on contested
Crown Wardship Applications.
Articling/LPP students must identify themselves as such when appearing in Family Court, the
Superior Court of Justice and the Ontario Court of Justice. As well, they are subject to Rule 4
of the Family Law Rules[45], which states that anyone acting for a litigant must be a lawyer
unless the court gives permission in advance.
The Rights of Appearance document also provides that:
Articling Principals and/or supervising lawyers are under an obligation to ensure in each case
where candidates are instructed to appear before courts or tribunals that:
i. the attendance of the articling principal and/or supervising lawyer is not necessary in
order to secure the client's rights, assist the court or for any other reason;
ii. the candidate is adequately supervised;
iii. the matter is appropriate for the candidate's training, experience and ability; and
iv. the candidate is properly prepared.[46]
In 2015, the Ontario Court of Justice released the Family Law Students at the Ontario Court of
Justice Guidelines (the Guidelines) to provide consistency and to ensure that proper
supervision and training was in place.
Unlike the Law Society’s Rights of Appearance document, the Guidelines require that the
supervising lawyer attend at all court appearances. Importantly, the Guidelines also set out
limits to what a law student is permitted to do in family court, even under the supervision of a
lawyer; students are not allowed to appear on child protection matters, complex motions, trials
or Hague Convention on the Civil Aspects of International Child Abduction matters. The
Guidelines were developed by the Ontario Court of Justice, with input from LAO and SLASS
clinics.
In practice, there is significant variation in the extent to which judges allow articling students,
employed law students and law students from clinics to appear in their courts. Some of the
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variation is by level of court, with more willingness to allow students to appear in the Ontario
Court of Justice than in the Superior Court of Justice or Family Court. There also appears to
be substantial variation in the approach to law students from judge to judge, as well as from
one court site to another, even within the same level of court.

c. Paralegals
In 2007, Ontario became the first Canadian jurisdiction to regulate paralegals[47] and the first
and only jurisdiction in Canada where paralegals are licensed to work independently of
lawyers. Paralegals are licensed by the Law Society to provide legal services within a
permitted scope of practice.
In order to become a licensed paralegal in Ontario, a candidate must:
complete an approved paralegal program at a college;
pass the good character requirement (i.e. supply the Law Society with requested
documentation); and
pass the Law Society’s paralegal licensing exam.
Once licensed, a paralegal can represent clients and practice in:
Small Claims Court;
Provincial Offences Act matters at the Ontario Court of Justice;
summary conviction offences under the Criminal Code, where the maximum penalty
does not exceed six months' imprisonment and/or a $5,000 fine; and
before administrative tribunals, including the Financial Services Commission of
Ontario.[48]
Within the current scope of practice for paralegals, a licensed paralegal can:
give legal advice concerning legal interests, rights or responsibilities with respect to a
proceeding or the subject matter of a proceeding;
draft or assist with drafting documents for use in a proceeding; and
negotiate on behalf of a person who is a party to a proceeding.
Paralegals are not permitted to appear or provide legal services in family law cases.[49]
Certain exemptions to the licensing requirements were provided when paralegal regulation
was first introduced.[50] For example, in-house paralegals representing their employer, such
as municipal prosecutors, are not required to have a licence. This can be contrasted with the
situation of in-house lawyers, who are required to be licensed.
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Licensed paralegals are subject to regulation and discipline by the Law Society in much the
same way as lawyers.
There are two types of paralegal training programs available: diploma and degree.
Paralegal diplomas are available to paralegal candidates that have completed some postsecondary coursework or who have work experience in the legal field. Because paralegal
diploma coursework does not require general education coursework, diplomas can usually be
completed in two years. Students that are enrolled in a paralegal diploma program will often
take classes alongside students in a degree program.
Paralegal degrees include both general education courses and paralegal specific courses.
Degrees usually can be earned in four years.
As of November 25, 2015, 7,473 paralegals were licensed in Ontario.

d. Law Clerks
In Ontario, a law clerk is a person who is employed or retained by a lawyer, law office,
governmental agency of other entity to perform administrative or managerial duties, and/or
specifically delegated substantive legal work, under the supervision of a lawyer.
In 1968, the Law Society established the name “Law Clerk” and permitted use of this title to
members of the Institute of Law Clerks of Ontario (ILCO).[51]
Those who wish to become recognized as a law clerk must complete a two- or three-year
program offered by nineteen community colleges throughout Ontario. After completing
courses in litigation, corporate, real estate and estates law, candidates must receive a grade
of at least 60% on the four ILCO exams in each of those legal areas. It is not mandatory to be
a member of ILCO to practice as a law clerk.

3. The Courts
In Ontario, family law matters are heard in the Ontario Court of Justice, the Superior Court of
Justice, or the Family Court branch of the Superior Court of Justice, depending on the issue in
dispute and where one is located in the province.
The Family Court of the Superior Court of Justice is Ontario’s unified Family Court and has
exclusive jurisdiction over all family matters in 17 court locations across the province. The
existing locations are: Barrie, Bracebridge, Brockville, Cobourg, Cornwall, Hamilton, Kingston,
L'Orignal, Lindsay, London, Napanee, Newmarket, Oshawa/Whitby, Ottawa, Perth,
Peterborough, and St. Catharines.
Where the unified Family Court exists, the court hears all family law matters, including divorce,
division of property, child and spousal support, custody and access, adoption, and child
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protection applications.
In all other sites in Ontario, family law matters are divided between the Ontario Court of
Justice and the Superior Court of Justice as follows:
The Superior Court of Justice can hear family law cases involving:
divorce;
division of family property;
claims relating to the family home;
trust claims and claims for unjust enrichment;
applications and appeals relating to family arbitrations;
declarations of parentage;
child support;
spousal support;
restraining orders; and
custody of and access to children.
The Ontario Court of Justice can hear family law cases involving:
custody of and access to children;
child support;
spousal support;
restraining orders;
enforcement of support set out in a domestic contract or separation agreement;
adoption; and
child protection.
Family court cases in the Ontario Court of Justice generally begin with a first appearance,
where a court clerk or, in some courts, a judge confirms that all necessary documents have
been served and filed and that the case is ready for a case conference (if it is contested and
no agreement can be reached). Cases in the Family Court branch also usually begin in this
way if they do not include property issues or a claim for a divorce. Cases in the Superior Court
of Justice and other Family Court branch cases typically proceed directly to a case conference
before a judge.
Dispute Resolution Officers (DROs) are available in a number of Superior Courts to help
family court litigants who are bringing a motion to change an existing order to resolve or

1560

narrow their issues prior to the case appearing before a judge. The DRO program currently
operates in Superior Court of Justice locations in Barrie, Brampton, Durham, Hamilton,
London, Milton, Newmarket, St. Catharines and Toronto.
In the Ottawa Family Court, a Family Case Manager is available to help with case
management of family law files.

4. The Government
a. Family Court Support Worker Program
The Family Court Support Worker Program is offered by MAG. According to the ministry’s
website, Family Court Support Workers provide direct support to victims of domestic violence
who are involved in the family court process.
A Family Court Support Worker will:
provide information about the family court process;
help victims prepare for family court proceedings;
refer victims to other specialized services and supports in the community;
help with safety planning, such as getting to and from court safely; and
accompany victims to court proceedings, where appropriate.[52]
Family Court Support Workers are based in communities across the province.

b. Mandatory Information Program
The two-hour Mandatory Information Program (MIP) provides information to families up front
about separation/divorce and the legal process, including:
the effects of separation and divorce on adults and children;
alternatives to litigation;
family law issues;
the family court process; and
local resources and programs for families facing separation and/or divorce.
Completion of the program is required as a first step after an application is filed and prior to a
first appearance or first case conference. Attendance is judicially enforced. While mandatory
for litigants, MIPs are open to the public – it is not necessary to have started a court case in
order to attend.
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c. Family Law Information Centres
Family Law Information Centres (FLICs) are located in courts that hear family cases and
provide people with free user-friendly information about the family court process. An advice
lawyer from LAO is available at the FLIC at certain times. Duty counsel is also available to
provide same-day assistance with court matters to financially eligible litigants.

d. Information and Referral Coordinators
Information and Referral Coordinators (IRCs) are located in FLICs and function as a point of
contact for families as they enter the family justice system. IRCs are able to assess client
needs, expedite access to community resources and identify high-risk cases. MAG enters into
contracts with external service providers for the provision of IRC services.

e. Mediation
Voluntary family mediation services are available on site at court (for cases that are before the
court) and off-site (where clients can meet with family mediators in their offices and take more
time to explore solutions). On-site services are available free of charge, and the fees that are
charged for off-site services are geared to the family’s income and number of dependents.
MAG enters into contracts with external service providers for the provision of mediation
services.

f. Child Support Service
On April 4, 2016, the Government of Ontario introduced an online child support service that
allows eligible parents to establish and update child support without going to court.

g. Office of the Children’s Lawyer
The Office of the Children's Lawyer represents children under the age of 18 in court cases
involving custody and access and child protection, as well as in civil, and estates and trusts
cases.
The Office of the Children's Lawyer employs both lawyers and clinicians (social workers), who
work on a fee-for-service basis across the province. Clinicians prepare reports for the court
and help lawyers who are representing children.[53]

h. Supervised Access Program
MAG-funded supervised access centres provide fully supervised on-site visits in a group
setting and supervised exchanges when access occurs off-site.[54]
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i. Family Responsibility Office
The Ministry of Community and Social Services is responsible for the Family Responsibility
Office (FRO), which collects, distributes and enforces child and spousal support payments.

j. Streamlining and Modernizing Family Court Services
The MAG has advised that it is currently engaged in the development of the following
modernization initiatives to streamline processes for family court clients:
E-filing: On average, over 25,000 uncontested divorce applications are filed in the
Superior Court of Justice annually. The ministry has created a multi-year roadmap for
online service expansion, which includes plans to make the divorce process easier.
E-orders and E-consents: The ministry has developed an electronic tool that allows
staff, the public and duty counsel to more quickly produce final orders and consent
agreements. The e-consent is currently being piloted with LAO at the Durham
Region, 47 Sheppard (Toronto), Brampton and London courthouses. The e-order tool
is being used by court staff in the preparation of orders for self-represented litigants.
E-forms: The ministry is finalizing an electronic application with interactive features to
help guide users through its completion.

k. Pilot Projects
i. Legal Information vs. Legal Advice
The ministry advised that it has recently completed a two-courthouse pilot project intended to
help court staff and court users better understand the distinction between legal information
and legal advice.
In its internal document A Guide for Court Services Division Staff – Family and Small Claims
Court, the ministry sets out the distinction between legal information and legal advice in this
way:

Legal information includes facts about the law and the legal process. When
providing legal information, there is only one right or wrong answer.
Legal advice includes making suggestions about the course of action a court user
should take to further his or her own best interests. When providing legal advice,
there is typically more than one option that can be pursued.[55]
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While this definition is helpful, I understand that it is often challenging to determine whether a
particular activity constitutes giving legal information or giving legal advice.
The goals of the pilot were to better support court staff in providing assistance to selfrepresented litigants and manage litigant expectations regarding the type of service court staff
can provide. The pilot is currently being evaluated.
ii. Ministry of the Attorney General Triage
In June 2015, former Attorney General Madeleine Meilleur hosted a Justice Roundtable and
convened a working group (the Family Justice Table) to consider, among other things, triage in
the family court. Through the Family Justice Table, co-chaired by Justice George Czutrin,
Justice Debra Paulseth and Assistant Deputy Attorneys General Lynne Wagner (in 2015) and
Irwin Glasberg (in 2016), the ministry obtained input from numerous stakeholders. Triage was
described as "a method of determining the processes and services required to effectively and
efficiently resolve the issues arising from family breakdown" and would include "a
consideration of legal advice, social services the family may require, dispute resolution
options, single source information services and disclosure".
The ministry has announced that it will undertake pilot triage programs at a family court site in
winter 2016/17.

5. Legal Aid Ontario[56]
a. Mandate
LAO is Ontario's largest provider of family legal services, and has a statutory mandate to
promote access to justice for low-income Ontarians. Family law services are a core
component of LAO's statutory service delivery mandate.[57] Each year, thousands of lowincome people rely on LAO for legal information, advice and assistance, up to and including
in-court legal representation, to address their family law issues.
LAO provides family law services to eligible clients in the broad areas of custody, access, and
support. Issues for which coverage is available include child support (including extraordinary
expenses under section 7 of the Child Support Guidelines[58]), spousal support, restraining
orders, mobility issues, parental alienation, Family Responsibility Office (FRO) matters
including default hearings and refraining motions, motions to change child support, custody
and access (and incidents of these), contempt and enforcement.
LAO provides limited advice in the areas of annulments, divorce and property matters. Divorce
coverage is not available where there are no corollary issues present. LAO coverage is also
unavailable for matters such as marriage contracts, cohabitation agreements, change of name
applications and changes to wills.

1564

For child custody, access and support matters, depending on the needs of the client and client
eligibility, LAO provides a full range of services that includes:
information services, including procedural, non-case-specific information;
referral services;
legal advice services (regarding initial court proceedings, motions, FRO matters,
settlement proceedings and negotiations, mediation, motions to change and interjurisdictional support orders and proceedings);
document-based services (including document information and advice, document
preparation and document review);
out-of-court mediation services and settlement conferences; and
court-based representation, including appearances, adjournments, motions,
negotiations and trials.

b. Services Provided
The specific legal services that are provided by LAO in areas where coverage is available
depend on whether the client holds a legal aid certificate or is accessing duty counsel
services, Family Legal Service Centre services, advice lawyer services or mediation services.
As of April 1, 2016, the legal aid financial eligibility threshold for certificate services for a family
of four is $28,664. For duty counsel and summary legal advice services, that cut-off is
$44,068.
Eligibility for Certificate Services as of April 1, 2016, Based on Gross
Family Income
# of family
members

Likely
qualifies

Likely qualifies with a
contribution agreement

Certificate eligibility for domestic
violence clients

1

$12,863

$14,888

$21,438

2

$22,253

$26,798

$32,131

3

$25,367

$31,228

$36,921

4

$28,664

$35,873

$44,068
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5

$31,817

$40,447

$50,803

Single
boarders

$8,456

$9,766

N/A

Eligibility for Duty Counsel and Summary Legal Advice Services as of April 1, 2016, Based on Gross Family Income
Number of family members

Income must be below

1

$21,438

2

$32,131

3

$36,921

4

$44,068

5+

$50,803

i. Legal Aid Certificate Services
Eligible low-income Ontarians can apply to LAO for a legal aid certificate covering
representation by a private bar lawyer (or a lawyer at a Family Law Office or Family Law
Service Centre (FLSC)) in relation to domestic family law matters such as child custody and
access, child support and restraining orders. Certificate services are provided to eligible
clients who have complex, contested cases or who are particularly vulnerable. As of June
2015, certificates are available for separation agreements and for independent legal advice
(ILA) to support clients who choose mediation services to address their family law issue. LAO
also offers a settlement conference service to legally aided clients, where the clients and their
lawyers can work toward resolution out of court, led by an experienced lawyer or social
worker. In 2015/2016, LAO issued 30,195 family law certificates. Included in this number were
2,882 certificates for separation agreements and ILA, and 6,247 child protection certificates.
13,196 of the family law certificates that were issued in 2015/2016 were provided to clients
who have experienced domestic violence.
ii. Duty Counsel Services
Duty counsel services are available to financially eligible clients at family law courthouses
across the province. In fiscal year 2015/2016, 177,014 duty counsel assists were provided to
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family law clients, including 79,139 summary advice assists, 26,408 dispositive assists
(assists that help to move a case forward to another stage, for example by obtaining a
consent order or arguing an emergency motion), and 72,467 assists that were non-dispositive
in nature (for example, document preparation assists).
Depending on local practice, duty counsel may cover custody, access, child support and
spousal support up to the trial stage. They are able to provide information and advice, assist
clients with document preparation, negotiate interim or final settlements and prepare minutes
of settlement based on negotiations, speak to adjournments, obtain consent orders, argue
simple motions and assist in non-complex, uncontested hearings regarding custody, access
and support. They may also provide limited advice regarding property matters, restraining
orders and FRO matters.
In LAO's three expanded duty counsel locations (in Hamilton, London and Oshawa), Duty
Counsel provides a broader range of duty counsel services through inter-professional teams
that include staff lawyers, Legal Aid Workers (LAWs), and students, in order to increase
continuity of service to duty counsel clients, minimize court appearances, and facilitate earlier
resolution of legal issues. Duty counsel also have an expanded capacity to create and carry
client files in order to provide continuous representation.
iii. Advice Lawyer Services
LAO advice lawyers located at MAG's FLIC offices in Ontario courthouses provide summary
legal advice to individuals with family law matters who are not scheduled for court on the day
of their attendance. In locations without a FLIC, advice lawyers are available during specified
hours at the courthouse or at a local community centre or the LAO district office.
In general, the advice lawyer may provide an individual with up to 20 minutes of information
on court processes and related general advice on family law matters, including advice about
the role of counsel and how to choose a lawyer, as well as advice about, and referral to, other
sources of legal and non-legal assistance.
Financial eligibility testing may be conducted where the advice lawyer wishes to refer the
client to other legal aid services. Case-specific advice may also be provided to financially
eligible clients.
In 2014/2015, across the province, more than 93,000 people were provided with summary
legal advice at family court.
iv. Advice Lawyer - Family Violence Two Hour Authorization Program
This program enables financially eligible domestic violence survivors, who need immediate
advice and assistance, to meet with a lawyer of their choice (from a list of available lawyers on
LAO's domestic violence panel) to receive up to two hours of free legal advice related to
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family law, refugee law and/or immigration law matters. In 2015/2016, 2,160 clients were
provided with assistance through these two-hour consultations.
v. Family Law Service Centres and Family Law Offices
Across the province, LAO has 15 staff offices that provide family law services. There are 12
FLSCs[59] plus three other staff offices[60] offering legal assistance to financially eligible clients
with family law issues including, but not restricted to, custody, access, support, child protection
and restraining orders. While each FLSC location differs in some respects, each employs the
basic structure of a lawyer manager, staff lawyers and LAWs working together to serve clients.
Services available through FLSCs may include document assistance, referrals (including
referrals to advice lawyers and social service agencies), mediation and settlement
conferences, as well as taking certificate applications for complex family law cases, domestic
violence cases and child protection cases. Some centres provide full legal representation to
clients who are eligible for certificates.
LAWs are non-legal service providers who provide services to LAO's clients in the areas of
criminal and family law. Currently, 23 LAWs (out of a total 53) work in family law across the
province. LAWs are not required to be paralegals or law clerks, as LAO provides them with
subject-matter training. However, in family law, significant law clerk experience in family law
and knowledge of relevant family law legislation are considered assets in the hiring process. A
significant number of LAWs working in family law are, in fact, paralegals who are not
exercising their licences. LAO believes that having a paralegal license is valuable for a LAW,
because of the baseline level of knowledge provided. Family law LAWs report to lawyer
managers and are responsible for providing legal administrative support to lawyers. They
prepare and file family court documents, assist with financial assessments, provide procedural
information, take legal aid applications, triage clients to the appropriate LAO service, collect
information and help to maintain LAO's client databases.
vi. Telephone Summary Legal Advice Services
Financially eligible clients can speak with a family lawyer on the telephone for up to 20
minutes by calling LAO's toll-free number. Summary legal advice (SLA) lawyers can provide
an opinion on the best legal options for the next steps in a family law case, and are trained to
provide support to callers who are experiencing domestic violence or mental health issues.
Advice can be provided on a broad range of issues including separation, divorce, custody and
access, child or spousal support, changing an existing court order through a motion to
change, choosing mediation and the family court process. Referrals are also provided through
the SLA program, including to legal clinics, community agencies and the agencies that
support court services. SLA Phone lawyers can also assess merit for certificate referrals. In
2014/2015, 18,862 callers received family law legal advice through this program. In
2015/2016 that number increased substantially to 26,855.
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vii. Enhanced Public Legal Information
Through its Enhanced Public Legal Information (EPLI) Program, non-lawyers working at
LAO's call centre are trained to provide and interpret basic information on a wide variety of
family law issues and to refer callers to various legal aid and non-legal aid programs. They are
able to provide assistance and information in relation to non-urgent or non-complex areas
including mediation, family court processes, getting started on family court forms and getting
documents ready to go to one of LAO's FLSCs for further assistance with document
preparation. They can help callers to understand court processes and available options,
including alternatives to going to court. They also provide callers with assistance on how to
find a lawyer.
viii. Community Partnerships and Hub Services
LAO has entered into partnerships with a number of community hubs to offer family law
services to clients in an integrated setting where clients are able to access other legal and
social services. These partnerships enable clients to address their intersecting needs in a
holistic way and at a single location. Family law services that are provided by LAO at hub
locations, including the Rexdale Community Legal Clinic, include summary advice,
preparation of court documents, referrals to mediation and referrals to services provided by
other hub partner agencies. LAO's partnership with Luke's Place in Oshawa to provide
wraparound services to victims of domestic violence is another example of holistic service
delivery, as is LAO's own Integrated Legal Services Office (formerly known as the Ottawa
Family Law Office), which offers one-stop help with a variety of matters, including immigration
and refugee law matters, in addition to family law assistance.
ix. Student Legal Aid Service Societies
Although funded by LAO, the SLASS clinics do not provide legal aid services directly through
or for LAO. The SLASS clinics have a dual mandate: to provide free legal services to lowincome clients and to offer experiential educational opportunities for law students. In addition
to individual client services, the SLASS clinics also engage in community outreach and public
legal education activities.
In response to the increasing unmet need for family law services, the University of Toronto’s
Downtown Legal Services (DLS) began offering family law services in 2005. Through this
program, the clinic offers a range of services including summary advice, negotiation and
representation at the Ontario Court of Justice on a variety of family law issues including
custody and access, support and restraining orders.
In 2014, with the support of new dedicated provincial money for family law services, LAO
offered funding to the five other SLASS clinics to establish family law divisions and to DLS to
expand its existing program. As a result, all of the SLASS clinics — except the newest SLASS
at Lakehead University — now offer some family law assistance.[61] There is considerable
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variety in how the programs are structured and the scope of services available. All of the
programs offer information, advice and assistance to clients with family law issues including
custody, access, child support, spousal support and restraining orders. They assist with
summary advice, negotiation, and document preparation. Some of the SLASS clinics also
represent clients at mediation and in court, where possible.[62]
To qualify for SLASS assistance, prospective clients must meet LAO’s financial eligibility
criteria. In recognition of the complex service needs of this client group, several of the SLASS
programs have partnered with their university’s Faculty of Social Work to offer social work
advocacy and counselling services to SLASS clients.[63]
Students providing family law services at a SLASS clinic work under the supervision of the
clinic’s family lawyer. All client contact and services provided by students are monitored and
reviewed by the supervising lawyer. The SLASS family law programs are also subject to the
provincial guidelines for law students appearing before the Ontario Court of Justice.
Family law services at the SLASSs are usually provided by a combination of employed law
students (during the summer months), students who are registered in a for-credit clinical
education course, and law student volunteers — all of whom are supervised by a family
lawyer. Although the nature and intensity of the training offered to students will vary according
to the student’s level of involvement, all of the programs require students to participate in
training prior to working with clients. This training includes training in substantive family law,
procedure, oral advocacy, legal drafting, file management, the Rules of Professional Conduct
and working with vulnerable clients. In terms of the latter topic, students are taught strategies
for working effectively with low-income, vulnerable clients, clients who have mental health
issues and clients that have experienced domestic violence.

6. Pro Bono Students Canada
PBSC is a national organization with chapters in 21 law schools across Canada. PBSC works
with law schools and the bar to deliver legal services to not-for-profit organizations and the
vulnerable clients they serve. PBSC’s mandate is threefold: (1) to train future lawyers by
providing practical, supervised learning experiences for students; (2) to increase access to
justice in local communities by integrating law students into an under-resourced system; and
(3) to promote a culture of pro bono work in the profession by exposing law students to the
value of public service.
The Family Law Project (FLP) is one of PBSC’s flagship programs. Through the FLP, PBSC
trains upper-year law students to assist self-represented litigants with their court forms. The
FLP has been operating in Ontario since 1997 and trains up to 100 volunteer law students
each year to assist clients from October to April in eight Ontario courthouses: 393 University,
311 Jarvis, 47 Sheppard (all three of which are in Toronto), Brampton, Kingston, London,
Windsor and Newmarket. In addition, PBSC hires eleven students to work in the courts from
May to August.
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In 2015-2016, FLP students assisted over 1,300 unrepresented litigants across Ontario. FLP’s
students also filled out over 5,400 forms. Its paid summer students and school-year volunteers
delivered over 11,600 hours of legal service to Ontarians.
PBSC is referred clients by LAO duty and advice counsel. To be eligible for assistance from
FLP students, clients must meet both financial and substantive eligibility criteria that are
higher than LAO’s eligibility criteria. The financial eligibility criteria for PBSC are as follows:
Financial Eligibility Criteria for PBSC
# of People in

Financial Eligibility for FLSC Based on

Financial Eligibility for FLP Students Based on

Household

Annual Household Income

Annual Household Income

1

$21,438 or less

$21,438-$36,000

2

$32,131 or less

$32,131-$54,000

3

$36,921 or less

$36,921-$61,992

4

$44,068 or less

$44,068-$73,992

5

$50,803 or less

$50,803-$73,992

Substantively, FLP students assist self-represented litigants with their court forms, mainly in
the areas of custody and access, child support, and motions to change final orders. They also
assist with certain emergency matters. Overly complex matters and files where there may be
domestic abuse or mental health issues are not referred to PBSC.
FLP students are supervised by LAO staff and per diem duty and advice counsel. The duty
and advice counsel are available to support and guide the students and they are ultimately
responsible for the files and for signing off on all documents. Duty and advice counsel refer
clients to the FLP, providing the students with written direction. Students then meet with the
clients and draft their forms. They then return to duty or advice counsel, who review the
materials and suggest revisions as needed. The process continues until the forms are
finalized and approved by duty or advice counsel. Only at this point are clients directed to file
their forms with the court.
Prior to commencing their volunteer placements or employment with PBSC, all FLP students
receive training. Summer student employees attend a three day program delivered by PBSC
staff, LAO Supervisory Duty Counsel and guest speakers with expertise in relevant topics.
The students receive training in substantive family law, family law procedure, court
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procedures, ethics and professionalism, the difference between legal information and advice,
and legal drafting. They also receive training on how to work with low-income, vulnerable
clients, clients who have mental health issues, and clients who have experienced domestic
violence, as well as training in conflicts. School-year volunteers attend the equivalent of two
days of training that also covers off all of these issues.

7. Community Legal Education Ontario
Community Legal Education Ontario (CLEO) is a community legal clinic that specializes in
public legal education and information and is part of Ontario’s legal aid system. For over 40
years, CLEO has produced legal rights education and information in print and online to help
people understand and exercise their legal rights. Its mandate is to serve people who face
barriers to accessing the justice system, including barriers of income, disability, literacy and
language.
CLEO is developing a “Steps to Justice” website[64], in collaboration with The Action Group on
Access to Justice (TAG) and other key justice sector partners.[65] The website will provide
answers to legal problems, including family law issues, frequently experienced by the public.
The information addresses questions commonly asked by users, with a series of steps for
users to work through based on their situation. Courts, government, legal aid and non-profit
organizations will be able to present this content on their websites through an automated
embedding feature; this ‘no wrong door’ approach means that people will be able to find the
content on websites that they trust and use.
CLEO also conducts workshops on how to find reliable information and make referrals for
“trusted intermediaries”, defined as workers or leaders whom clients trust and who often serve
as the entry point to the justice system. Trusted intermediaries include “organizations that
focus on social services, services to people with disabilities, immigrant settlement, healthcare,
education, advocacy, or a particular faith or ethno-cultural group. They also include
organizations that serve the public generally, such as libraries, community centres, information
and referral services and hotlines.”[66]

8. Other Jurisdictions
The different approaches to the provision of legal services by persons other than lawyers
taken by other jurisdictions in Canada and the United States are outlined below.

a. Canada
i. British Columbia
The Law Society of British Columbia (LSBC) does not license paralegals to practise
independently; rather, paralegals must be supervised by a lawyer. A “designated paralegal” is
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a paralegal who, in the opinion of the supervising lawyer, has the skills and experience
necessary to give the legal advice or representation required by a given situation. The areas
of law in which a designated paralegal may assist a lawyer are not limited.
The LSBC does not directly regulate designated paralegals. It protects the public through the
regulation of the supervising lawyer.
Since July 2012, under the Code of Professional Conduct for BC (the Code), designated
paralegals have been allowed to give legal advice and make limited appearances, if permitted
by the court.
In January 2013, the LSBC, BC Supreme Court and BC Provincial Court launched a two-year
pilot project giving designated paralegals a limited right of appearance in court. The goal was
to identify whether lawyer-supervised paralegals are able to perform certain procedural
applications in court in an efficient and competent manner.
The pilot project was aimed at family law proceedings, with an emphasis on non-contentious
procedural matters (for example, an uncontested application to compel production of financial
documents). However, it also gave paralegals the right to appear in court for a few contested
procedural matters, including:
an application to compel production of documents for inspection and copying, unless
the objection is on the grounds of privilege;
an application to change the location of an examination for discovery; and
an application for child support and maintenance under s. 15.1 of the Divorce Act or
s. 149 of the Family Law Act, including straightforward extraordinary expenses under
s. 7 of the Child Support Guidelines if s. 3(1) of the Child Support Guidelines apply
and annual employment income, excluding self-employment income, is less than
$150,000.
Supervising lawyers were required to provide the designated paralegal with an affidavit to be
filed on first appearance. If the courts were concerned that the designated paralegal was not
prepared or competent to speak to the matter, the courts could require the supervising lawyer
to attend. Supervising lawyers were required to be available to the designated paralegal by
telephone on the day of appearance.
In December 2014, the pilot project ended in the BC Supreme Court. However, it was
extended in the BC Provincial Court until October 2015.
Although the Code permits designated paralegals to appear in court with judicial permission,
there was not enough participation for the courts to be able to assess the program’s
effectiveness. [67]
The program may still have led to greater family law service delivery by paralegals. In
December 2015, the LSBC amended the Code to allow lawyers to permit designated
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paralegals with the necessary skills and experience to represent clients at a family law
mediation.[68] A lawyer must review any settlement agreements arising from mediations where
the designated paralegal represented the client, and those agreements are provisional until
signed by the lawyer.[69] A lawyer may not supervise more than two designated paralegals at
a time.[70]
ii. Alberta
The University of Calgary is planning to launch a Family Law Incubator, in late 2017. The aim
of the incubator is “to create a new breed of reasonably priced lawyers who will drive further
innovation in the delivery of family legal services.” The incubator will provide legal services in
family law, for a reasonable fee, to middle-class Albertans who earn too much income to
obtain legal aid, but not enough to be able to retain a lawyer. It is envisioned that the incubator
will be self-sustaining.
The incubator will be run by a full-time family law lawyer, who will serve as the executive
director. There will be four articling jobs for law graduates and, in the second year of
operation, it will employ four first-year lawyers. The articling students and new lawyers will
also be trained in the business aspects of law.
The incubator will use available technologies and operate in a mobile, paperless environment.
It will be located at the University of Calgary’s campus building. The pilot project is being led
by Tony Young, a family law practitioner, and members of the Canadian Research Institute for
Law and the Family, the Law Society of Alberta, Calgary’s family law bar and the University of
Calgary.[71]
iii. Saskatchewan
In November 2015, the Law Society of Saskatchewan announced that it is working with the
Ministry of Justice of Saskatchewan to explore possibilities for allowing non-lawyers to provide
some legal services in the province. The possibilities that are being considered include:
Expanding the scope of paralegals working under the supervision of lawyers;
Relaxing the restrictions on other types of professionals who provide services akin to
legal services; and
Creating a new class of legal service providers who would be permitted to provide
some legal services independently after undergoing training and assessment.
The goal is to provide greater access to legal services for residents of Saskatchewan.
The Law Society of Saskatchewan and the Ministry of Justice have begun informal
discussions with individual paralegals and their associations to better understand the current
market and how many non-lawyers are working in any legal capacity or are delivering some
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kind of informal legal service in Saskatchewan. The plan is to conduct wider consultations with
all affected stakeholders, including the courts, the legal profession, Crown corporations, the
Saskatchewan Trial Lawyers Association, the Canadian Bar Association, the Public Legal
Education Association, CLASSIC legal clinic, tribunals, community-based organizations,
notaries, paralegals, insurance brokers, financial planners, estate planners, and the public.[72]
iv. Nova Scotia
In 2016, the Legal Information Society of Nova Scotia established the Public Navigator
Program. Specially trained volunteer non-lawyers, called Public Navigators, provide basic
legal information to self-represented litigants considering an action in Small Claims Court or
the Nova Scotia Supreme Court, General Division.
The goals of the project are to help self-represented litigants better understand their legal
issues and options, to divert self-represented litigants from the formal court process where
appropriate and to ensure self-represented litigants use proper documentation when
proceeding with a court-based action.[73]
Nova Scotia’s Public Navigator Pilot Project is based on New York’s Court Navigator Program,
which is described below.

b. United States
In the United States, the Supreme Court of each state has jurisdiction over the practice of law
in that state, including admission to the practice and the conduct and discipline of persons
admitted to the practice. The courts designate bar associations (e.g. the Washington State
Bar Association, the Utah State Bar) to administer the bar admission process and to licence
and discipline legal professionals.
i. Washington
In 2012, the Supreme Court of Washington created a new class of practitioners called Limited
License Legal Technician (LLLT). LLLTs are trained and licensed to help people with family
law matters, including divorce and child custody.[74]
The LLLT program was established in response to the 2003 Washington State Civil Legal
Needs Study[75]. The study found that the majority of low to moderate-income residents in
Washington cannot afford legal representation, and instead, represent themselves in legal
proceedings.
The program allows people who meet the licensing requirements to set up limited practices,
establish fees for their services, operate independently (without supervision) and provide a
range of assistance, including:
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individualized information regarding court procedures;
reviewing documents and completing forms;
performing legal research;
drafting letters and pleadings; and
advising clients as to necessary documents and explaining how such documents or
pleadings may affect the client's case.
Unless specifically permitted, an LLLT may not represent a client in legal negotiations, in
court, in formal administrative proceedings or in other formal dispute resolution processes.
To become licensed as an LLLT, candidates must have an associate’s degree, complete a
three year program at an accredited school (including the LLLT Core Curriculum, which covers
basic legal concepts), the Practice Area curriculum (which focuses on family law) and 3,000
hours of paralegal experience involving substantive legal work in any practice area under the
supervision of a lawyer, and pass the LLLT licensing exams.[76]
LLLTs are regulated by the Washington State Bar Association. In order to practise, an LLLT
must obtain malpractice insurance and fulfill professional obligations similar to those of an
attorney. These include attending continuing legal education courses, abiding by a code of
ethical conduct, and being subject to disciplinary measures for violations of the code of ethical
conduct.[77]
Seven out of nine candidates passed the first LLLT exam administered by the Washington
State Bar Association in May 2015.[78] Three additional candidates passed the second LLLT
exam in the spring of 2016. As such, there is no data yet about the success of the program in
improving access to justice.
ii. Utah
In December 2015, the Utah Supreme Court approved the creation of a new program that
would authorize Limited Paralegal Practitioners (LPPs) to engage in the practice of law on a
limited basis.
Under the new program, LPPs will be authorized to practice in three areas of law where
parties are largely self-represented: family law (separation, divorce, paternity, cohabitant
abuse and civil stalking, custody and support and name changes), evictions and debt
collection.
LPPs will be authorized to engage in the following legal tasks:
Retain a client who is not represented by a lawyer;
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Conduct client interviews to understand the client’s objectives and to obtain facts
relevant to achieving that objective;
The following tasks related to forms:
Complete court-approved forms on the client’s behalf;
Advise the client on which form to use;
Advise the client on how to complete the form;
Sign, file and complete service of the form on the client’s behalf;
Obtain, explain and file any necessary supporting documents on the client’s
behalf; and
Advise the client about the anticipated course of proceedings by which the
court will resolve the matter;
Communicate with another party or the party’s representative if the communication
relates to the matter raised by the form;
Represent a client in mediated negotiations;
Prepare a written settlement agreement in conformity with the mediated agreement;
and
Advise a client about how a court order affects the client’s rights and obligations.
To become licensed as an LPP, candidates must obtain either a Doctor of Jurisprudence
degree from an ABA-approved law school or an associate’s degree with a paralegal or legal
assistant certificate from an ABA-approved program. If the candidate does not have a Doctor
of Jurisprudence degree, he or she must also successfully complete the National Association
of Legal Assistants’ Certified Paralegal exam, successfully complete a course of instruction for
one of the approved practice areas and obtain experience working as a paralegal under the
supervision of a lawyer or through internships, clinics or another means of acquiring legal
experience.
In designing the minimum education and experience requirements for LPPs, the Utah
Supreme Court Task Force sought to implement requirements that were less arduous than the
education and experience requirements for Washington’s LLLT program. The Task Force
questioned whether Washington’s LLLTs could provide services at rates significantly less than
those provided by lawyers, given their arduous education and experience requirements. It
also noted that the requirements for Washington’s LLLTs were more demanding than the
requirements for obtaining a law degree in Utah. [79]
iii. New York
New York’s Court Navigator pilot project, started in February 2014, provides essential nonlegal services to unrepresented litigants in housing and consumer credit matters.
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The project recruits college students, law students and others. It relies on designated not-forprofit organizations, including University Settlement and Housing Court Answers, to assign
and supervise Court Navigators. To become a Court Navigator, one must complete a two-hour
training seminar.
The range of services Court Navigators may provide differs with each not-for-profit
organization. Generally, they may assist litigants in completing court-approved ‘do-it-yourself’
forms (but no other forms), gathering documents and scheduling, and may refer them to
attorneys or other services. They also inform litigants about what to expect in court. They may
accompany the litigant in court and may, if directed by the court, answer factual questions
posed by the court.[80]
A December 2014 evaluation survey found that litigants assisted by Navigators fared better in
court than did unassisted litigants. The average number of defences raised per case in
Brooklyn Housing Court between January 2014 and August 2014 was 1.3 for unassisted
litigants, but over 4 for their assisted counterparts. Assisted litigants in that court paid an
average of $54 less than their landlords initially demanded, while unassisted litigants paid an
average of $121 more than the demanded amount. The vast majority of assisted litigants
surveyed felt that their Court Navigators were courteous, helpful and supportive.[81]
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Part 3: Consultations
1. What Do Self-represented Litigants in Family Matters
Need?
In response to the consultation document posted on the MAG website on February 9, 2016, I
received approximately 35 written submissions from groups and organizations and 65 written
submissions from individuals. From there, I held over 25 in-person consultations with groups
and organizations, including bar associations, mediators, community organizations,
academics, technology providers, paralegals, law clerks, colleges, tribunals and agencies and
LAO. This process drove home for me the passion and commitment of those working in family
law, the creative innovations that are being introduced to meet the needs involved in family
legal matters and the opportunities that exist to make the system more accessible.
Ultimately, the conclusion that emerged from the process I engaged in is that, in spite of the
many resources described in Part 2 of this report, more can be done to provide assistance to
people dealing with a family law matter. The submissions I received consistently identified a
lack of affordable resources in the following areas:
a. legal information;
b. legal advice;
c. drafting; and
d. representation.
What follows is a summary of the needs identified and the suggestions made during the
consultation process.

a. Legal Information
There are currently a number of options for clients to obtain legal information, including:
online;
through trusted intermediaries;
at the MIP;
at the court counter; and
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at the FLIC.
While there are considerable substantive and procedural resources online, I heard that many
people consider them confusing, insufficient or overwhelming[82] and that they use complex
language and terminology that exceed the abilities of the average court user. With respect to
information about alternative dispute resolution mechanisms, one submission noted that “the
public struggles to find ways to resolve their family breakdown in ways that will not use fragile
resources or cause further harm to the family unit.”[83]
CLEO submitted that many people access legal information through the important work of
“trusted intermediaries”:

People with legal problems often turn to workers or leaders in their community
whom they trust; these front-line workers often serve as the entry point to the
justice system.[84]

While their role was seen as valuable, there are currently no means of regulating trusted
intermediaries or ensuring they provide up-to-date, accurate information. I heard that it would
be beneficial to provide clearer guidelines and training for legal information providers, and that
investing more resources in the expansion of these important and relevant legal information
services would enable more people to be served more comprehensively. In this regard, recent
initiatives by CLEO have provided training to service providers, such as librarians, in
delivering legal information to the public.[85]
It was suggested that individuals need to be able to speak directly and in person with
professionals trained in the multiple areas impacting families experiencing relationship
breakdown. Joint meetings with a neutral professional, where appropriate, were suggested to
allow both parties to hear the same information about the law and about how to navigate the
family justice system. For example, “[a] two to three-hour meeting could be provided on a flat
fee basis with a sliding scale”.[86] Lawyers and other professionals are already being trained
in ‘early neutral consultation’.[87]
There was considerable discussion of the need for a triage service to help ensure people with
family justice issues understand their options, including alternative dispute resolution
mechanisms, and what is required of them should they decide to start a proceeding. Who
should conduct the triage, when it should take place and what it should entail are matters for
further discussion, but there was consensus that an early, neutral opportunity to identify the
issues and explain the processes would be beneficial. I understand that the MAG is currently
exploring triage options, with a view to piloting one of the options.
For those individuals who attempted to utilize the supportive resources available at the
courthouse, including the FLIC and staff at the family court counter, I heard that frustration
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arises due to limitations of time and scope[88]. In particular, I heard that counter staff are the
first line of contact for overwhelmed litigants and that they typically feel that they cannot
provide the kind of assistance requested because it would cross the line from legal
information to legal advice. Because so few other resources exist to provide the kind of help
unrepresented litigants are requesting, however, court staff often find themselves spending
upwards of half an hour with an individual at the outset of a case, going over court forms and
helping in the limited ways they feel they can (usually at the public court counter, where
privacy is limited). This was particularly true in rural sites, where users had travelled long
distances to file their documents and often arrived at times that supportive services, including
the FLIC, were not available.
It was suggested that the ministry consider “appointing a specific court services staff member
or members who will exclusively review forms being filed by family SRLs in particular to
ensure that they are complete and ready to go forward.”[89]
Although outside the immediate scope of my mandate, the following suggestions were also
made:
The MAG should update existing public legal education material to make it more
interactive, less text heavy, more user-friendly, available in more languages and
tailored to specific audiences.
Legal information material should focus on the broad spectrum of options available to
families to resolve their disputes, including mediation, collaborative practice,
arbitration and court, and information should be available regardless of whether a
court application has been started.
Once a decision has been made to proceed with the court process, more resources,
including smart forms, online wizards and e-filing options, should be made more
widely available.
The MIP should be offered earlier in the process, and should include information
about the procedural aspects of litigation.
Improvements should be made to the FLICs, including: introducing a toll-free
information line; equipping each FLIC with computers, software and printers; and
providing more in-person resources who can provide both substantive and
procedural information about family law generally, as well as about alternatives to
litigation, court forms and navigating the court process.

b. Legal Advice
Many people with family law issues struggle with accessing legal advice, particularly at the
start of their case. Even those who retain counsel often experience frustration with making the
best use of the limited time available to them. “Clients arrive at lawyers disorganized with an
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inaccurate picture of how separation and divorce actually work….”[90] This is especially true
for those people making use of limited summary advice services provided by LAO.
In order to address this, the following suggestion was made:

Based on the experiences, needs and lack of resources of self-represented
litigants, there may be ample opportunity for paralegals, law students, and law
clerks to be more involved in assisting SRLs in ways that do not amount to full
legal representation but would still improve their experience with family justice.
For example, para-professionals could help SRLs maximize their use of the
available but limited free summary legal advice service by conducting intake,
narrowing issues and preparing SRLs for their 30-minute summary legal advice
session with a lawyer.[91]

Many submissions proposed better use of unbundled and other innovative, non-traditional
legal service models to allow unrepresented litigants to access the help they feel they most
need and can best afford. Unbundled services or limited scope retainers are “the provision of
legal services by a lawyer for part, but not all, of a client’s legal matter by agreement between
the lawyer and the client.”[92]
The Law Society has amended the Rules of Professional Conduct (which governs lawyers)
and the Paralegal Code of Conduct to allow for unbundled services, or ‘limited scope
retainers’. LawPRO has always covered lawyers for the provision of unbundled services and
has developed practice resources for lawyers on this topic.[93]
There was unanimous support of unbundled services. Many framed it as the solution to the
perceived access to justice crisis, presenting it as an affordable way to get legal advice from a
qualified lawyer.
In spite of this promise, however, unbundled services appear to be infrequently offered. My
understanding, based on the submissions I received, is that lawyers continue to have
concerns about liability. This is consistent with the findings of a small survey of lawyers
conducted by Professor Julie Macfarlane. Of the 46 respondents, 65% indicated they used
limited scope retainers, while the remaining 35% remain ‘on the fence’ about whether to offer
unbundled services as part of their family practice. Macfarlane notes:

Clarifying liability issues is the most frequently cited concern (79% of responses)
about offering unbundled family services – as well as the most highly rated
suggestion (75% of responses) to encourage more lawyers to offer these
services.[94]
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There is no evidence to suggest that unbundling results in greater malpractice risks or more
complaints to the regulator.[95] In fact, the most common causes of malpractice claims in
family law in Ontario between 2005 and 2015 were based not on failure to know or apply the
law (23% of claims), but on lawyer/client communication issues (42% of claims) and missed
deadlines and procrastination (about 9% of claims).[96]
It was urged that ongoing professional development opportunities for lawyers should occur
alongside public education campaigns advertising the availability of unbundled services. I also
heard about a number of innovations that the bar is developing to promote and extend the use
of unbundled services. It was suggested that the increased use of such innovations, including
rosters of lawyers willing to accept limited scope retainers, would meet a critical need for
families. For example, I heard about the following initiative, where lawyers are actively seeking
to provide unbundled services:

In Simcoe County a panel of lawyers that call themselves the “PLUS Panel”
(Private Legal Unbundled Service Panel) has formed. They are developing a
Financial Eligibility Test (not unlike the Legal Aid test) for the litigants referred to
them. If the litigants are financially eligible, the lawyers will provide specific limited
retainer legal services at reduced rates or on a block fee system. Initial proposals
that have circulated are to have a financial eligibility test and practice guidelines
that consider providing these services to clients with a total family income over
$48,000 but under $65,000 per annum. The PLUS Panel also want to help people
save their savings instead of spending it all on legal fees, so they are setting the
asset limit at approximately $5,000. All of this is still being discussed and is under
development in the early stages, however, if it works, it could even expand to
create a “private duty counsel” panel that could make lawyers available for oneday appearances at Settlement Conferences, Trial Management Conferences and
Exit Pre-Trials. This panel initiative has the support of the local judiciary and
mediation centre.[97]

Other examples of unbundled services I heard about are Joel Miller’s Family Law Coach,
which offers unbundled legal services at flat rates,[98] and Stacy MacCormac’s proposal for an
“Onsite – On Demand - Day of Court – Limited Scope Retainer Private Counsel” model.[99]

c. Drafting
It is clear that litigants struggle with form completion and that limited resources are available to
help them with this task. This challenge is made more significant by the critical role that forms
play during the life of a family court case and beyond. Mistakes in an application can have
ramifications that extend long beyond the determination of the issues before the court.
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As a result, more often than anything else, I heard that individuals need help filling out the
documents that will form the basis of their court action, including the application, financial
statement and parenting affidavit. In particular, I heard that litigants would benefit from:
assistance identifying the correct forms to use for their matter;
general guidance on what a particular section requires;
explanation of legal terms used on forms;
identification of omissions or errors after forms have been completed; and
assistance with filing and service.
Perspectives were varied as to where exactly on the spectrum of legal information and legal
advice the completion of family court forms would fall. As a result, suggestions regarding how
to provide greater assistance varied. Many took the position that the information requested on
court forms (especially those for applications) requires legal advice that, because of its
potential to impact a case, can only be provided by a lawyer. There was general agreement
that persons other than lawyers could also provide this advice as long as there was lawyer
supervision, as is currently the case in PBSC’s FLP, at LAO’s FLSCs and in situations where
law clerks are supervised by lawyers.
Others indicated that a departure from existing models was necessary in order to meet the
pressing needs of litigants and that appropriately trained persons could provide some
assistance in form completion, particularly where forms would otherwise be completed without
any assistance. It was suggested that persons who may not be lawyers could help explain
some of the concepts on court forms, gather the necessary documentation and assist with
filing and service. They could also be trained to flag the necessity of seeking legal advice,
particularly in complex circumstances.
Various options were presented for ensuring clients were appropriately protected where such
services were provided, including:
ensuring anyone providing assistance is appropriately trained before doing so;
simplifying existing forms to include more information about terminology and the
need for legal advice;
requiring anyone who provided legal assistance to sign forms;
developing standard checklists to aid in form completion; and
requiring those who provide assistance to give standard disclaimers outlining the
assistance they can and cannot provide to clients.
A number of organizations also commented on impediments to finalizing a resolution reached
through litigation, mediation or other means. In the case of a court order, there are virtually no
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resources to assist litigants to understand what happens next, what is expected of them and
how enforcement works.
In regard to mediations completed using court-connected resources, I heard that there are few
resources available to help clients convert non-binding mediation reports or memoranda of
understanding into court orders or settlement agreements. Mediators currently provide clients
with a copy of the mediation reports (or an equivalent) and direct them to seek a lawyer’s
assistance in converting it into a binding separation agreement or consent order. While LAO
has increased supports for mediation and independent legal advice, this was still identified as
a critical need that often goes unfulfilled. This is in part because clients may be reluctant to
seek legal advice after having reached what they perceive to be a workable resolution and in
part because lawyers may be reluctant to offer any services without a thorough, and
potentially costly, review of the issues.
Several post-resolution options were identified to help clients achieve finality and a binding
agreement, including:
introducing resources to aid clients already in court in obtaining a consent order on
the basis of the agreement reached in mediation;
making better use of unbundled services for the purposes of finalizing mediation
agreements and understanding enforcement of court orders;
expanding the scope of court-connected mediators to enable them to assist in the
production of a final agreement; and
enhancing the scope of non-lawyer justice professionals to provide services relating
to separation agreements.

d. Representation
The majority of unrepresented litigants “describe their challenges primarily in terms of the
procedural complexity of the legal process” and “[r]elatively few describe problems with
developing substantive legal arguments…their principal needs – and challenges - are being
presented as access to legal (primarily procedural) information and general orientation.”[100]
I heard that the area in which unrepresented litigants wanted the most help was with their
court appearance. Most of them wanted someone to attend court with them and speak for
them because they were intimidated and emotional speaking on their own. They were also
desperate for information on procedural protocols and on how to orient themselves to the
courtroom experience. [101]
It was further suggested that they often do not understand what is expected of them at each
step of a family proceeding. One submission I received noted that “[t]he assistance they say
that they need in relation to what to expect includes: when they will be asked to speak, what
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type of presentation is required, how to organize their response to the other side, how to
develop a proposal for settlement, what documentation they should present at a hearing, and
how.”[102]
Many self-represented litigants have asked a friend to accompany them to court to resolve
some of these anxieties, but the friend’s knowledge and ability to assist may be limited by their
lack of training and by how they are treated in the courtroom. Some friends are allowed to sit
beside the self-represented litigant while submissions are being made, while others are
required to sit in the public gallery.[103]
Making use of legal service providers who may or may not be lawyers to provide coaching
support was suggested as a means of improving the experience of unrepresented litigants in
the courtroom. One submission noted that

Coaching in the form of answering questions about process, preparing for court
(e.g., what to wear, what to expect, how to make an argument and address
everyone), and emotional support are all areas in which law students, paralegals,
and law clerks might be helpful. Improved preparation and role playing scenarios
could be provided by non-lawyers but importantly by people such as paraprofessionals who are more familiar with legal procedure and have had
experience in a courtroom.[104]

It was noted that this kind of support is already offered by professionals (often mental health
professionals) in victim-witness programs.
There was also considerable discussion about the use of McKenzie friends. McKenzie friends
are “courtroom companions who cannot address the court, but can sit beside a SRL at the
front of the court, take notes for them, pass them documents and debrief the proceedings
after.”[105] In particular, it was suggested that this could be a role for persons other than
lawyers in supporting unrepresented litigants. It was submitted that, “by applying a more
consistent interpretation allowing law students, law clerks and paralegals to accompany SRLs
as so-called ‘McKenzie friends’, paraprofessionals could provide numerous benefits to SRLs
by being a source of moral support, assisting with note-taking, providing guidance on
procedural matters, and providing legal information.”[106]
Another submission noted that there “should be caution and restrictions on this practice for
family cases. This type of support should be understood to be emotional support, and in
particular should not be a means for paraprofessionals or disbarred lawyers to provide legal
services without directly addressing the court or asking questions of witnesses.”[107] It was
also suggested that “[w]ithout significantly more study of the experience in other jurisdictions,
there should be a prohibition on payment for these services.”[108]
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2. Who, Other Than Lawyers, Should Be Permitted to
Provide Legal Services in Family Matters?
a. Paralegals
A central component of this review involves consideration of whether a broader range of legal
services providers, such as paralegals, should be allowed to handle certain family law
matters. The bulk of the submissions received focused almost exclusively on this issue, and
there was a profound divergence of opinion across family justice stakeholders. Broadly, large
bar organizations and the bench tended to express considerable opposition to paralegals
providing family law services, while alternative and non-traditional service providers (including
a number of lawyers and mediators), front line service providers, not-for-profit organizations
and paralegals, expressed support.
i. Arguments Against Paralegal Services in Family Matters
The key concern expressed about having paralegals provide services in family law matters
was that the public would not be protected. I heard that there is no such thing as a simple
family law case, and that even a matter as simple as an uncontested divorce can have serious
ramifications if proper family law advice is not provided. Because family law involves
complicated interactions with a diverse range of other areas of the law and has the potential to
seriously impact vulnerable clients in the most important areas of their lives, it was argued that
protection of the public requires limiting the provision of legal services to lawyers. Concern
was expressed about creating a second legal market or a two-tier system of justice.
It was also submitted that the problem is not lack of access to affordable legal services, but
systemic weaknesses in the family law system that are the cause of the current number of
self-represented litigants.
I also heard that there is no evidence that paralegals will charge lower fees, particularly if they
are required to invest in further training, education and insurance.
ii. Arguments For Paralegal Services in Family Matters
The key argument in support of paralegal services in family law matters related to greater
access to justice. The top reason that litigants are unrepresented in court is their inability to
pay for legal services, and it was submitted that this can result in the abandonment of
important legal rights such as financial support and custody or access of children. It was
proposed that expanding the provision of legal services in family matters to paralegals would
increase competition and options, thereby encouraging innovation, improving quality and
reducing prices.
I heard that expanded legal services mean increased options for unrepresented litigants with
unmet legal needs. It was submitted that the training and experience brought by a lawyer may
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not be necessary in order to provide meaningful assistance in every step of a family law
matter or for every family law issue.
It was submitted that a wider range of options is particularly important for those in rural and
remote communities where access to service providers is limited. Further, it was argued that
non-profit legal service providers would have more options if they can employ paralegals, as
would diverse and non-English-speaking communities.
iii. Legal Aid Ontario’s Experience With Paralegals
The most contentious issue with respect to the provision of services by paralegals was the
question of supervision by lawyers. While many of the people I spoke with believed strongly
that services by paralegals could not responsibly be offered without direct supervision by a
lawyer, others were of the view that unsupervised services could be viable, if appropriate
training and limits on scope of practice were in place.
LAO provided information about other areas of law in which paralegals are currently effectively
(and increasingly) providing services. I quote substantially from LAO’s written submission, as I
believe its experience with paralegals in the criminal law context is particularly instructive:

LAO's non-lawyer legal aid services have always been provided under the
supervision of lawyers. However, following the introduction of the Law Society of
Upper Canada’s new paralegal regulatory framework, LAO began to explore
potential opportunities for expanding its use of paralegals, bearing in mind the
needs of clients, the permitted scope of paralegal practice, and the need to
ensure that all legal aid clients receive high quality and cost-effective services.
The new licensing framework went some distance to allay LAO's concerns about
quality and consistency of service provided by independent paralegals, as it
included a mandatory training and accreditation process. However, LAO's
approach was cautious. A pilot project focused on licensed paralegals providing a
wider range of services within their permitted scope of practice as part of interprofessional legal services teams in criminal duty counsel offices was launched in
2014.
Prior to the launch of the project, LAO employed approximately 35 paralegals in
its criminal offices across the province. However, these paralegals operated as
non-licensed LAWs [legal aid workers] and worked only under the direct
supervision of lawyers. Their roles were - and continue to be - varied, from
administrative duties like filing and office work to carrying out routine
adjournments in set-date court under the supervision of a lawyer. None were
employed to exercise their licence without supervision of counsel.
Five licensed paralegals working as LAWs were identified as candidates for the
new project at four criminal duty counsel locations around the province. They
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were all required to have a minimum of two years' prior criminal experience
working as LAWs. They were provided with training, mentorship, and
management supports. Quality assurance tools, including monthly peer
mentorship meetings, ongoing substantive legal training, monthly quality review
observations by their managers, and daily reporting of their activities into a newly
developed "Paralegal Portal", ensured that quality client service was provided
throughout the process.
In March 2014, the paralegals were officially seconded to their new roles. Over
the course of the year since, each paralegal took on new work in accordance with
their skills, the availability of work and local staff supports. By February 2016, all
five of the paralegals were permanently assigned to one of three new roles that
have been developed:
“Specialist” paralegals: paralegals who, based on their background and
training, are able to provide more comprehensive services for an
identified vulnerable client group. The Specialist follows cases through'
the criminal system, providing continuity of contact and service in
specialty courts such as mental health court or Gladue court (for
example, assisting with diversion) or assisting these same clients in
Provincial Offences Court.
''Traditionalist" paralegals: paralegals who support duty counsel in all
aspects of duty counsel office matters, integrated as part of the duty
counsel team and acting within scope (for example, providing summary
legal advice or doing guilty plea preparation for summary conviction
matters).
"Hybrid" paralegals: paralegals who take on matters in "specialist" courts
such as Gladue Court, and who also support their office in a
"traditionalist" role.
Between April 2014 and May 2015, there was significant expansion of "within
scope" services provided by paralegals at the project sites: there was a sixfold
increase in withdrawal of all charges, diversions doubled, and the provision of
summary legal advice and information virtually doubled. Surveys of LAO staff
working with the paralegals in their new roles at the project sites confirmed that
administrative staff and duty counsel felt that they were able to assist more clients
and to provide more substantive or comprehensive services than before.
One respondent indicated:
Because of the paralegal project I am able to spend more time with clients and
give more substantive legal advice. I work in a very busy courthouse so being
able to split our lists is extremely helpful to both me and the clients. It frees up
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more time for me to deal with clients and to provide legal advice and speak with
the Crowns.
The "Specialist" role, in particular, was felt to enhance the quality of client service,
as evidenced by this feedback from another survey respondent:
Our office has a paralegal who has provided exceptional service to the vulnerable
client population. When the Canadian Mental Health Association is unable to
assist a client, the paralegal in our office intervenes as long as the client's criminal
charges fall within her scope and mandate.
The criminal law paralegal project has demonstrated to LAO that licensed
paralegals, provided with support and mentorship, can deliver a range of high
quality services to clients and become valuable members of inter-professional
legal service teams. The results of the pilot established that the expanded use of
licensed paralegals allows clients to be provided with more comprehensive
services, and gives duty counsel more time to work with clients on more complex
matters.
…
LAO believes that the Criminal Law Paralegal Pilot Project is a promising indicator
of the potential that properly trained and supported licensed paralegals have for
providing a wider range of services as part of inter-professional legal services
teams.[109] (footnotes omitted)

Based on this experience, LAO wrote:

LAO's recent experience in expanding the roles of licensed paralegals as
members of inter professional teams in criminal duty counsel office locations
(through the Criminal Law Paralegal Pilot Project …) has convinced LAO that
licensed paralegals are capable of increasing the quality and quantity of services
provided to clients, and that they can do so in a cost-effective manner.
Accordingly LAO believes that with the proper safeguards and an appropriate
framework in place, persons other than lawyers, such as paralegals, are capable
of providing - and should be permitted to provide – some legal services in certain
family law matters.[110]

LAO also provided information about the provision of legal services by paralegals in refugee
matters:
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It should also be noted that, for some time, LAO's Toronto-based Refugee Law
Office (RLO) has successfully integrated non-lawyers in the provision of services
to vulnerable refugee clients. The RLO is a staff office that offers services through
teams of legal services providers including lawyers, licensed paralegals and
LAWs. The staff complement at the RLO currently includes seven LAWs and three
licensed paralegals, whose work includes conducting detention reviews and
hearings before the Refugee Protection Division of the Immigration and Refugee
Board.[111]

iv. Tribunals’ Experience With Paralegals
I also met with a number of tribunal adjudicators, including those from the Landlord and
Tenant Board, the Social Benefits Tribunal, the Human Rights Tribunal of Ontario and the
Licence Appeal Tribunal.
Paralegals are already permitted to offer legal services to clients and appear before these
tribunals in the areas they cover. I heard that paralegals are undertaking work for vulnerable
clients in areas like Statutory Accident Benefits, which can involve multiple statutes and
complex, time-sensitive paperwork that can significantly impact legal rights and outcomes.
Paralegals are also representing refugee claimants before the Immigration and Refugee
Board, where outcomes can profoundly impact every aspect of a claimant’s life.
In the experience of many of these tribunals, paralegals excel at paperwork and advocacy in
less complex cases. In each of these areas, paralegals and lawyers have formed formal and
informal affiliations that allow for referrals where cases would be better handled by one or the
other. My impression after my consultations with these tribunal members was that, without
paralegals, many tribunals would be not be able to function as efficiently and effectively.
v. Scope of Practice, Education, Training
Those who supported an expanded scope of practice for paralegals recognized the
importance of setting out a clear scope of practice, education and training requirements, as
well as safeguards, such as regulation and insurance.
One of the most significant concerns raised regarding expanding paralegals’ scope of practice
had to do with the quality of the education they currently receive. This is perhaps not
surprising, given David Morris’ findings in his 2012 report to the Attorney General on the
review of paralegal regulation. Morris highlighted concerns expressed to him about paralegal
education and training. He concluded that "[o]pportunities should continue to be sought to
broaden the scope of paralegal practice, but in lock-step with improvements in the standards
of learning, professional competence and professional conduct of the paralegal sector."[112]
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Since the Morris review, the Law Society has strengthened the standards of learning for
paralegal students and included substantive material in the licensing exam for paralegals. In
2014, the Law Society subjected colleges offering paralegal programs to more strenuous audit
and compliance procedures. Those colleges have also been required to re-apply for
accreditation.
The submission I received from the Ontario Paralegal Association, an advocacy body for
paralegals, noted:

The current paralegal curriculum does not prepare paralegal candidates to deliver
legal services in family law. To be authorized to provide family law services, the
OPA believes that in addition to being licensed for at least two years, additional
family law education, training, a substantive exam and a specialized licence
should be required before a paralegal can be authorized to provide family legal
services to Ontarians, as outlined below:
Work experience: A candidate for a family law license must be a
licensed paralegal for at least two years.
Education: A family law certificate program offered through colleges
already accredited to offer the paralegal program, a specialized
certificate program offered through an accredited CPD provider, or
previous college course(s) in family law.
Training: A candidate for a family law licence would be required to
complete a certain number of family law-specific placement hours
(between 80 and 120) and would need to demonstrate, via references,
experience appearing before an Ontario Court of Justice judge.
Specialized exam and licensing: Upon successful completion of the
requirements mentioned above, and licensing examination on
substantive family law material, a specialized licence would be obtained.
[113]

Additional suggestions received throughout the course of this review for family law focused
paralegal programs included:
an entrance requirement of two years of college or university;
education and training on family court structure and procedure, starting an
application, completing financial statements, serving and filing documents, answer
and reply, motions, case conferences, conflict management and mediation;
a focus on working with vulnerable clients, including clients who have experienced
domestic violence;
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courses devoted to identifying issues that are outside a paralegal’s scope of practice
and require referral to a lawyer;
supervised experiential learning opportunities;
specialized licence exam;
certification as a family law specialist; and
mentoring and/or supervision by an experienced family lawyer for the first years of
practice.
It was also suggested that any specialized family law program for paralegals be piloted at one
or a few colleges to allow a period of evaluation and adjustment before full implementation.
It is worth noting that many of the people I spoke with commented that there is currently no
mandatory family law training for lawyers (except during the licensing exam) and no training in
client counselling, domestic violence or the emotional issues that accompany many family law
cases. It was suggested that paralegals could be required to complete a diverse range of
family courses that covered these topics. Because no such education or training is mandatory
for family law lawyers, it was submitted that this enhanced level of specialized education and
training for paralegals could offer real benefits to clients.
There was consensus that further improvements would be required before paralegals should
be allowed to provide family legal services. I also heard, however, that it is important to ensure
that any program is not so rigorous, specialized or expensive that the time and cost involved
in completing the program outweigh potential benefits and, in particular, require students to
take on significant debt loads that would render the provision of less expensive services
difficult.

b. Law Students
Far less controversial was the suggestion that better and more expanded use be made of law
students. There were, however, differing views on the level of supervision required for court
appearances.
Properly trained and supervised law students play an important role in meeting the need for
family law assistance. The organizations I consulted with as a part of this review were virtually
unanimous in their view that students play a valuable role in the provision of family law
services and that efforts should be made to utilize them as frequently as possible, particularly
given that any investments in their training will continue to yield positive results for the family
justice community as they enter legal practice.
I met with a number of SLASSs and representatives from PBSC. Both programs utilize
students to provide family services. I note the following points made in their submission:
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While the SLASS and PBSC programs are based on different models, together they
showcase the possibilities of law student programs. In addition to meeting important access to
justice needs, these programs align with the national impetus towards expanding experiential
learning opportunities within legal education. This push is driven by a number of factors,
including student interest, heightened competition for articling positions and an increasing
emphasis by Law Societies and Federations across the country on core competencies and
skills. Students, law faculties, the Bar and the judiciary appreciate these programs.
Moreover, it is worth noting that one of the contributing factors to the family law crisis is the
greying and shrinking of the family law Bar. These programs offer important pathways for law
students interested in family law to gain exposure to and experience with the practice in an
academically rigorous and highly supportive forum. With proper supervision, students can
walk away from these experiences interested in practising family law and able to run a family
law practise. There are so few family law opportunities in law schools and limited articling
positions. These programs really provide a pipeline into family law practise that will be
important for longer term solutions for the access to justice crisis.[114]
…
PBSC has a waiting list of more than 900 students in Ontario; the program simply does not
have the capacity to provide a placement to every law student who wants one. Similarly,
SLASS clinics also have to cap the number of volunteers they can take on due to capacity
issues, and the summer caseworker positions are highly competitive.[115]
They also state: “With more resources, both the SLASS clinics and PBSC could expand[their]
programs to have an even greater impact on family law. Indeed, stable funding is not only
critical to expanding existing programs, it is required in some cases to maintain existing
programs.”[116]
PBSC and the SLASS clinics provided the following examples of the enhanced services that
could be provided with new funding:
SLASS clinics and the FLP could increase the number of lawyer supervisors and the
number of students providing services, helping more clients.
Having a PBSC staff lawyer in each court to provide consistent supervision and
service would be of significant benefit and would serve more clients.
Additional sites could be added, expanding reach and impact.
The nature of services could be extended. For example, while SLASS students work
on spousal support cases, PBSC students currently do not. Spousal support could be
added to the PBSC portfolio. Similarly, students do not currently work on divorce, but
divorce services could be added.
Students could take on more representation, with the courts’ permission.
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The Law Practice Program (LPP) could be integrated into the family courts. LPP
students could do their four-month placements at courts where LAO has articling
students, adding significant capacity.
Legal coaching programs (where self-represented litigants receive support and
information in order to better represent themselves and, where necessary, purchase
unbundled legal services) could be expanded by increasing the number of students
helping self-represented litigants.[117]
There was also some consideration given during the course of consultations to opportunities
for students to provide services on a fee-for-service basis, although the administrative costs
were thought likely to outweigh any potential benefits.
The one area in which there were diverging views was student appearances in court. I heard
concerns about law students appearing alone at any stage of a court proceeding because of
the court’s focus on ensuring that every appearance is meaningful and capable of moving the
parties toward full or partial resolution. There was concern that these objectives could be
compromised without a supervising lawyer present at every attendance with a student. The
pedagogical benefits of close lawyer supervision were also emphasized.
The problem with a supervision model that requires a lawyer to attend every court appearance
or client interview is that it is inefficient. I heard that there is a far greater demand for
participation in existing student programs than can be accommodated, in large part because
lawyers are only able to supervise a finite number of students.
I also received submissions about Rule 4(1) of the Family Law Rules, which requires
“permission in advance from the court” if a litigant in a family law case is to be represented by
a person who is not a lawyer.
I heard that Rule 4 is applied inconsistently across courts and has a particular impact on
students seeking to appear in court:
A major barrier to law student appearances in family proceedings at present is the variation in
the application of Rule 4, and the related complication that there is a broader opportunity for
appearance by students in the Ontario Court of Justice than in the (Unified) Family Court or
the Superior Court. While there are good reasons for limiting law students to certain types of
cases, and excluding appearances for such matters as contested child protection or custody
or access proceedings, it is unclear what the justification may be for allowing a properly
supervised law student to appear on a contested child support matter in the Ontario Court of
Justice but not in a Family Court or Superior Court. The present regime may effectively deny
access to lower cost services provided by law students (or free services for Legal Aid qualified
litigants) in communities with a Unified Family Court.[118]
I received very detailed submissions on how to expand Rule 4 to address this issue, including:
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amendments to provide a right of representation to attend on simple matters,
including first appearances, procedural motions and conferences, while retaining the
requirement to seek judicial permission.
the codification of factors to be considered in the exercise of judicial discretion to
permit or refuse representation by a student.
the development of a procedure to request permission by way of Form 14B motion,
on notice.

c. Law Clerks
The few submissions that commented on the role of law clerks appeared to agree that law
clerks provide a valuable function, have considerable family law expertise and could be used
more extensively.
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Part 4: Key Observations and
Recommendations
1. Key Observations
Paralegals’ current scope of practice excludes family law. Yet family law is an area in which
there is an acute client demand for legal services. There are wide gaps in the family justice
system that significantly impede access to justice, particularly for the large segment of the
population that earns too much to qualify for legal aid and too little to feel they can afford a
lawyer. The problems with the system are, however, not exclusive to this group or created
solely by financial drivers.
I heard numerous times during the consultations about the need for change to the family
justice system. It was suggested that the focus of the government and Law Society should be
on a systemic review, rather than on an exploration into who should be authorized to provide
legal services.
I agree that the family justice system is hampered by systemic issues that require significant
further attention. Deep-rooted systemic issues continue to thwart simplicity, proportionality,
peaceful resolution and affordability. While a simplification of processes and procedures does
not fall within the mandate of this review, it has become clear to me that the complexity of the
current system is a fundamental problem that needs to be rectified. If forms and rules are so
complex that trained professionals struggle with them and insist that paraprofessionals cannot
be trusted to complete them (as was the position many in the bar and bench took in this
review), then unrepresented litigants, who make up over half of court users, are in an
impossible position.
Yet, there have been, and continue to be, sustained efforts by the judiciary, the bar, and other
family justice service providers to do more to improve access to justice for those involved in
legal family matters. These professionals clearly care about unrepresented litigants and are
tirelessly and passionately striving to better ensure that they receive the assistance they seek.
I heard wonderful ideas from many individuals and organizations about possibilities for
improving the family justice system. I would encourage those individuals and organizations to
continue to search for ways to help unrepresented litigants resolve their family law matters in
a fair, timely and affordable manner. Action on many fronts from the key players in the justice
system, including the government, the bar, the bench and non-governmental organizations, is
required.
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It is clear that the answer in today’s fiscal climate will likely not be more funding for lawyers,
which was proposed repeatedly throughout the course of my consultations. Given recent
funding increases for LAO,[119] it is unlikely that the government will further increase funding
for legal aid in the near future. Recommendations like expanding legal aid to cover existing
gaps are not practicable. Moreover, I do not agree that the solution to any crisis in access to
legal services lies solely with LAO or the government. While it is important to build on existing
services and successful programs, it is also time to consider other options, including options
to expand the legal marketplace and offer clients a range of affordable services.
This review is focused on one aspect of the family justice system: the provision of services by
persons other than lawyers. The challenge is to consider how to increase access to affordable
legal services while ensuring that the rights and interests of often vulnerable individuals with
family law problems are not prejudiced by inadequate assistance, advice, or representation.
This review provides an important opportunity for public interest analysis of the delivery of
legal services in family matters. As such, the most important consideration for me in
conducting this review was what will best serve the interests of the public.

2. Recommendations on the Provision of Family Legal
Services
a. Lawyers
While there is no doubt that lawyers play, and will continue to play, a fundamental role in the
delivery of family legal services, there is also no doubt that changes to the way those services
are delivered are necessary. Traditional retainer agreements and models of representation
should not be the only, or even the main, option.
Many Ontarians do not qualify for legal aid and do not feel that they can afford to hire a lawyer
at current hourly rates for full representation. During my consultations, I heard the argument
that families should prioritize paying for a lawyer and, if necessary, forgo the family vacation or
a new car, or dip into their savings in order to do so. In my view, the question of whether
someone can ‘afford’ legal services is deeply personal and fraught with difficulties. People
can, and should, make decisions about how they want to spend their money and what kind of
services are worth a significant investment of their savings or their future earnings. The reality
is that many are reviewing their financial circumstances and determining that they cannot
afford a lawyer at current rates or under current models of representation.
Yet the majority of unrepresented litigants would like some practical legal assistance. Not
feeling able to afford a lawyer does not mean that a person does not want some legal
assistance. Lawyers have a critical role to play in meeting these needs.
Professors Woolley and Farrow put it succinctly in this way:
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Although it may be that traditional service delivery models – dominated by bespoke legal
services largely based on hourly billing – are not ideal methods to reach many of those
people, there is certainly no lack of work to go around for those who are interested in
matching up their services to the kinds of legal needs that are often most pressing and are not
currently being met. The issue is not necessarily an over-crowded market; rather, it is the
challenge of matching up those who are willing and able to provide accessible services with
those in need.[120]
It was clear from my consultations that lawyers are enthusiastic about the potential for
unbundled services to address gaps in the system. In fact, the availability of unbundled
services was heralded by both the bench and bar as the most significant solution to the
access to justice crisis.
However, in spite of the fact that unbundled services are expressly permitted by the Law
Society, I heard that they continue to be offered sparingly. The reason most often provided for
the reluctance to offer these services is a continued fear of increased exposure to liability. This
fear persists even though the Law Society and LawPRO continue to educate lawyers about
the permissibility of offering unbundled legal services, and provide resources to support them
in doing so.
I agree that unbundling has immense potential to enhance access to justice. I am concerned
that lawyers are not engaging in it to the degree necessary to have a significant impact.
While I support greater use of unbundled services, I caution that there is some potential for
the misuse of unbundling by lawyers. I have heard of instances where a lawyer has refused to
deal with a collateral issue in court because he or she was retained to deal only with a very
particular issue. The potential for abuse in situations such as these may also arise with a
client who wishes to sidestep or avoid dealing with another issue. Thus, in encouraging the
use of unbundled services, I would suggest that safeguards to discourage such abuses be put
in place.
Recommendation 1:
Lawyers should continue to offer unbundled services and should take steps to ensure the
public is made aware of their availability. Lawyers should consider innovative
opportunities to offer unbundled legal services, including affiliations with other lawyers
and online platforms.
Recommendation 2:
The Law Society of Upper Canada and LawPRO should continue to support the
expanded use of unbundled services and should offer continuing legal education
opportunities and tools to address the liability concerns that lawyers have raised as an
impediment to offering these services.
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Legal coaching is a new area of practice the profession should also support. Legal coaching
may overlap with some unbundled tasks, but is uniquely characterized by the lawyer
equipping the client to move his or her own matter forward (by reviewing documents,
preparing them for an appearance, etc.) rather than personally doing the work for the client.
Legal coaching can be provided on a fee-for-service or flat-rate model, and may involve the
provision of substantive legal advice, procedural coaching, hearings coaching and/or
negotiation and settlement coaching. Depending on the client’s needs, capabilities and
financial circumstances, coaching and unbundled services can be provided hand-in-hand.
Recommendation 3:
The legal profession should support the development of legal coaching and offer
continuing legal education opportunities to ensure lawyers are equipped to offer these
services. Lawyers should be encouraged to take these training programs, and to offer
and advertise coaching services. The Law Society of Upper Canada and LawPRO should
consider providing incentives for lawyers to make legal coaching an integral part of their
practice.

b. Paralegals
There are few subjects that cause more controversy within the family justice community than
the provision of legal services by paralegals. I appreciate the views of the bar and the bench
and the sincere concerns expressed about the vulnerabilities of families attempting to
navigate the court system.
Many people currently seek advice and guidance from sources such as friends, community
members and the internet instead of hiring lawyers. In fact, I heard about divorce coaches and
divorce doulas – these are individuals who have been through their own legal family matter
and, based on those experiences, offer their assistance to others. I also heard about leaders
in religious and ethnic communities who provide advice to vulnerable women about how they
should resolve their family law matters. In these circumstances where untrained and
unregulated individuals are teeter-tottering between providing legal information and legal
advice, I believe that no assistance may be better than some assistance.
However, I do not agree that no assistance is better than some assistance where paralegals,
property trained and regulated, are able to provide legal services in family matters. The rising
number of unrepresented litigants can be addressed more immediately and effectively by
considering ways to expand the provision of legal services.
Issues relating to geography, culture and language deepen the need for consideration of other
options. While opportunities for representation may abound in Toronto (legal costs
notwithstanding), the availability of lawyers decreases dramatically in more rural and remote
areas. Even in Toronto, finding a legal representative from one’s own cultural background or
who speaks one’s own language presents challenges for many. Because each individual is
unique, with a unique set of circumstances such as race, income, education, literacy,
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language, religion and geographic location, it is important to keep in mind how these different
variables may affect a person’s access to legal services in family law. Every individual should
have the opportunity to choose service providers who can meet and respond to his or her
unique needs.
Ultimately, people who do not qualify for legal aid and feel they cannot afford a lawyer should
have a greater ability to obtain some legal assistance in family law. I recognize that those with
a low income who just barely miss the legal aid cutoff may still be unable to afford a paralegal.
However, paralegals would provide a greater choice of legal service providers for those in the
middle class.
The great advantage to expanding the scope of paralegals is that they are already regulated
by the Law Society. Professor Semple writes:
It is important that family legal services providers be regulated, because clients can be
seriously damaged by deficient services and because they are generally unable to determine
service quality themselves. Ontario paralegals are already subject to a comprehensive Law
Society of Upper Canada (LSUC) regulatory regime including licensing, discipline, a code of
conduct, and insurance requirements. The available evidence suggests that the LSUC
paralegal licensing regime enjoys reasonable success in protecting the public and upholding
the rule of law. The key question today is whether and how the benefits of regulated paralegal
services can be extended to more people with legal needs.[121] (footnotes omitted)
There was much discussion throughout the course of this consultation about the need for
paralegals to be supervised by lawyers. In fact the prospect of lawyer supervision significantly
diminished concerns about paralegal representation.
The challenge with implementing lawyer supervision for paralegals providing family law
services is that it is unlikely to impact the access to justice concerns it is intended to address.
Indeed, the supervision model proposed by the legal organizations I spoke with already exists
in the form of the law clerk-lawyer relationship, which has had no discernible impact on access
to justice:
[O]nly licensed and independent paralegals can offer meaningful competition to lawyers.
Students or clerks would presumably continue to operate under lawyers’ supervision.
Expanding the range of tasks they may perform may allow law firms employing them to offer
more or less expensive services to family law clients, but the beneficial effects on price and
service variety are likely to be modest. This is because the supervising law firms control the
pricing and retain the right mark-up [on] student/clerk services before providing them to
clients.
Inter-professional competition can foster access to justice by driving innovation, improving
quality, and reducing prices. However, in a highly-regulated economic sphere such as legal
services, competition is not a “natural” state of affairs – it must be designed and fostered by
regulators.[122] (footnotes omitted)
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There is no doubt that family law is complex and that it has the potential to forever impact
vulnerable people in the most important areas of their lives. I am not convinced, however, that
only lawyers have the capacity to identify legal issues or provide support to vulnerable clients
facing complex emotional and mental health issues, including domestic violence, particularly
because law students are not required to take family law courses. As Professor Semple points
out, “[i]f we trust a newly licensed lawyer with no family law training to hang out a shingle and
offer quality family law services, it is hard to believe that a highly experienced paralegal would
be unable to do so.”[123]
I heard that expanding the scope of practice for paralegals would result in a two-tier legal
system and that those represented by paralegals would be afforded a lesser kind of justice
than those represented by lawyers. This argument ignores the fact that there is already a twotier justice system in Ontario and the fact that unrepresented litigants are often startlingly
unsuccessful in court. None of us can know all of the reasons why people represent
themselves, but it is beyond dispute that a significant proportion of those who represent
themselves say that they do so for financial reasons and that they want help.
I would note that, after paralegal regulation was first introduced in Ontario, various reports
have suggested a greater role for paralegals to play in providing access to justice for
unrepresented litigants. The 2008 Trebilcock report on legal aid suggested that the use of
paralegals be maximized. The 2012 Morris report on the review of paralegal regulation
recommended considering whether the scope of practice of paralegals should be expanded,
but that this be linked to enhanced paralegal education, training and professional conduct.
The 2013 Law Commission report also contemplated paralegals possibly providing some
family law services.
As a result, I am recommending that paralegals be permitted to provide some family law
services without supervision by lawyers. My recommendation to enhance the scope of work
performed by paralegals is contingent on the implementation of related recommendations to
develop a specialized training program and licensing scheme that would be required before
any family law services could be offered.
Recommendation 4:
The Law Society of Upper Canada should create a specialized licence for paralegals to
provide specified legal services in family law.
As important as creating a specialized licence is the need to clearly delineate the areas within
family law in which paralegals should be able to provide services. I considered a number of
options in this regard, including creating a distinction between contested and uncontested
matters or between substantive and procedural matters. Ultimately, such distinctions
appeared more likely to create confusion and uncertainty, particularly for clients. As a result, I
am recommending that paralegals be permitted to provide a complete spectrum of services in
prescribed areas of family law that are typically (but by no means always) less complex than
others.
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This list closely parallels the areas in which law students currently provide services and, as a
result, draws workable and understandable lines that experience has proven less likely to be
easily crossed. However, there is a key difference: specialized family paralegals, unlike
students, would not have to work under the supervision of a lawyer in these areas.
Recommendation 5:
Paralegals licensed in family law should be permitted to provide legal services in the
following areas:
custody;
access;
simple child support cases;
restraining orders;
enforcement; and
simple and joint divorces without property.
They should not be permitted to provide services in cases involving:
the Convention on the Civil Aspects of International Child Abduction[124] (i.e. the
Hague Convention);
child protection (which is outside the scope of this review);
property;
spousal support;
complex child support in which discretionary determinations are necessary to
arrive at an income amount (e.g. self-employment, undue hardship); and
relocation.
In terms of the services that a paralegal should be able to provide within these areas of law, I
would recommend, for the most part, following the model adopted in Utah. Unlike the Utah
model, however, I am also recommending that paralegals be permitted to represent clients in
court, other than in trials, as long as the matters on which they are providing representation
fall within their prescribed scope.
I recognize that the issue of paralegals representing clients in court is one of considerable
controversy. When I began this review, my own feeling, based on the written submissions I
received, was that in-court assistance would not be appropriate and that a line could
reasonably be drawn at the courtroom door. As I continued to explore the issues and hear
from different communities, it became clear to me that precluding paralegals from appearing in
court would be a disservice to clients.
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As indicated in Part 3 of this report, the area in which unrepresented litigants want the most
help is with their court appearance.
Paralegals are currently permitted to appear in Small Claims Court, in the Ontario Court of
Justice on Provincial Offences Act[125] matters, on summary conviction offences under the
Criminal Code[126] and before tribunals. The current paralegal curriculum includes education
and training in oral advocacy, albeit not specifically in family law.
The fact that advocacy work is conducted in a public forum in the presence of a neutral third
party should also provide some element of monitoring and oversight. If there was misconduct
or incompetence on the part of a paralegal, there would be the ability to report it to the Law
Society.
Requiring paralegals to seek judicial permission before appearing in court (pursuant to Rule 4)
would create uncertainty, act as a disincentive to seek paralegal services and contribute to the
already considerable stress litigants face as they enter a courtroom. From a practical
standpoint, it may discourage individuals from pursuing the specialized paralegal licence in
family law, as it would be frustrating to not be able to provide continuous service to one’s
client. It would be difficult to explain to a client that one could assist the client with filling out
forms and preparing for court but that, where the client perhaps most needed the assistance,
the paralegal could not enter the courtroom. Such a limitation could very well play into a
person’s decision on whether to hire a paralegal.
Requiring paralegals to be supervised by a lawyer and to seek judicial permission before a
court appearance was piloted in British Columbia and, based on that province’s experience,
does not seem to be a feasible option.
Recommendation 6:
Within the areas of practice set out in Recommendation 5, above, paralegals licensed in
family law should be permitted to do the following:
1. Conduct client interviews to understand the client’s objectives and to obtain facts
relevant to achieving that objective;
2. Perform the following forms-related tasks:
i. Complete court-approved forms on the client’s behalf;
ii. Advise the client on which form to use;
iii. Advise the client on how to complete the form;
iv. Sign, file and complete service of the form on the client’s behalf;
v. Obtain, explain and file any necessary supporting documents on the client’s
behalf;
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1. Select, draft, complete or revise, or assist in the selection, drafting,
completion or revision of, a document for use in a proceeding;
2. Determine what documents to serve or file in relation to the proceeding,
determine on whom to serve or file a document, or determine when,
where or how to serve or file a document;
3. Advise the client about the anticipated course of proceedings by which
the court will resolve the matter;
4. Communicate with another party or the party’s representative;
5. Represent a client in mediated negotiations;
6. Prepare a written settlement agreement in conformity with the mediated
agreement;
7. Represent a client in court, other than at trials; and
8. Advise a client about how a court order affects the client’s rights and
obligations.
For greater clarity, I am not proposing that paralegals be permitted to draft domestic contracts,
except where they are the result of mediated negotiations and are drafted in conformity with a
mediated agreement.
Throughout my consultations, I heard about the importance of service providers in family
matters having a certain level of maturity, given the sensitivity and importance of the issues
that they may face. Concern was expressed about individuals being able to provide family
legal services just a few years out of high school. Indeed, Ontario law students must complete
a minimum of three academic years before entering law school.
The Ontario Paralegal Association submitted that a paralegal should be licensed for at least
two years before being able to provide family legal services. While I believe completing the
current requirements for a paralegal licence would be beneficial to a paralegal seeking a
specialized licence, I do not think it necessary that a paralegal practise for two years in
another area of law when he or she would like to specialize in family law.
Putting in place a requirement for a general paralegal licence provides the broad education
and exposure to other areas of the law that would form a solid foundation for further
specialization in family law. This would also better ensure that an individual interested in being
a family law paralegal would have more life experience and maturity than he or she would
have upon completing high school.
Recommendation 7:
Paralegals wishing to specialize in family law should first be required to complete the
current requirements for a paralegal licence.
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Beyond my recommendations that paralegals ought to be able to provide some services in
family law after acquiring a specialized licence, and that the paralegal ought to first complete
the current requirements for a paralegal licence, I leave it to the Law Society and other
experts in education, training and licensing to develop curriculum and training appropriate for
specialization in family law.
However, based on the submissions I received, I would recommend that certain elements be
minimum requirements for any education and training program for a paralegal specialization in
family law.
Recommendation 8:
At minimum, the following topics should be included in any education and training of
paralegals in family law: gender-based violence, family dynamics, client counselling,
forms completion, ethics and professionalism, substantive and procedural family law and
indicators that a client requires referral to a lawyer.
I believe it is critical for experiential learning to be part of the licensing process for paralegals
in family law. I am not making specific recommendations with respect to how this experiential
learning should be obtained. It will, however, be important for paralegal students in family law
to get some sort of practical experience.
The Law Society is currently reviewing the licensing process for lawyers. I am aware of the
issues related to the experiential component of law school. I know that it is expensive and that
there is difficulty in finding placements for law students. I do not wish my recommendations to
further complicate this area, and I defer to the Law Society to develop a curriculum that
contains all of the elements necessary to ensure that well-trained, qualified paralegals are
equipped to competently deliver specialized family legal services.
Recommendation 9:
A practical, experiential component in family law should be built into the licensing process
for paralegals specializing in that area.
Once trained and qualified, licensed paralegals with a specialization in family law should be
subject to regulation and discipline by the Law Society, be required to follow a prescribed code
of conduct developed by the Law Society and be required to meet all insurance requirements.
Recommendation 10:
Licensed paralegals with a specialization in family law should be subject to regulation and
oversight by the Law Society of Upper Canada, and be required to be insured for their
services.
While I am not recommending supervision of paralegals by lawyers, I by no means intend to
discourage lawyers and paralegals from forming affiliations, partnerships and networks.
Indeed, the optimal arrangement would see paralegals and lawyers working alongside one
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another, making referrals and consulting as necessary, or in interdisciplinary teams (such as
those LAO has recently developed in the criminal law context). While such interdisciplinary
models represent the ideal, they should not be mandatory in order for paralegals to provide
legal services.
Recommendation 11:
The Law Society of Upper Canada should take steps to facilitate collaboration between
lawyers and paralegals with family law licences to form formal and informal affiliations,
referral networks and interdisciplinary teams.
Once appropriately trained, there is a wide array of roles paralegals could fill, including within
LAO (in much the same way in which criminal paralegals are being utilized) and at the FLICs.
This could be in addition to offering services within their scope of practice on a private fee-forservice basis.
Recommendation 12:
Legal Aid Ontario should apply its interdisciplinary model to family law, using paralegals
licensed in family law wherever possible.
Much has been made of the need for a triage function to be performed at the outset of a
family law case, or even before such a case is started. I understand that the MAG is currently
exploring options in this regard, and I support its efforts. I emphasize, however, that it should
be geared toward providing the practical assistance that was identified as necessary
throughout the course of our consultations: legal information, assistance with forms, answers
to procedural questions, explanations of the court process and of the availability of
alternatives (including court-connected mediation services) and measures to ensure all
necessary steps have been understood and completed. A paralegal licensed in family law
may be particularly well-suited to perform the triage role.
Regardless of whether or not the ministry implements a triage program, consideration should
also be given to potential roles for paralegals within the family court system, including at the
FLICs, as first appearance clerks and at court counters. They may perhaps offer specialized
services to unrepresented litigants.
Recommendation 13:
The Ministry of the Attorney General should consider whether opportunities exist to utilize
paralegals licensed in family law in the delivery of family justice services, including at the
Family Law Information Centre and at the family court counter.
In order to provide some transparency with respect to forms, lawyers and paralegals who
have been compensated for preparing or assisting with the preparation of any forms should
be required to indicate on those forms that they have been compensated.
Recommendation 14:
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The Family Rules Committee should consider how the family court forms could be
amended to require service providers who are compensated for preparing, or assisting in
the preparation of, forms, to indicate that they have provided such assistance.
Clearly, my recommendations represent a significant departure from current practice. Because
paralegals have been entirely precluded from appearing in family court, it has been difficult to
identify the most appropriate and effective means of introducing them. For this reason, and
because the issue has garnered such longstanding controversy within the family justice
community, it is critically important to review the role paralegals play within family law in order
to determine whether further changes to that role are desirable. It is equally important to
ensure a robust evaluation system is in place to determine whether paralegals are having a
positive impact on the system and, in particular, enabling families to better access justice.
Recommendation 15:
The Law Society of Upper Canada should review the impact paralegals specialized in
family law have had on access to justice five years after the first family paralegal licences
have been issued. This review should include an analysis of whether paralegals provide
an affordable alternative to traditional models, whether the introduction of paralegals in
family law has had any impact on self-representation and whether adjustments should be
made to their scope of practice.
Recommendation 16:
In order to facilitate a five-year review, there should be a robust evaluation system in
place as soon as paralegals are permitted to begin specializing in family law. The
evaluation should measure client and paralegal satisfaction, as well as obtain views from
the wider family justice community on the impact of paralegal practice in family law.
I have focused on paralegals because they are already regulated by the Law Society. As a
result, they seem to be a natural starting point with respect to the provision of family legal
services by persons other than lawyers. There is already a regulatory scheme in place upon
which to build.
By this, I do not mean to diminish the magnitude of the task of implementing a regulatory
system that would allow for licensing of paralegals specializing in family law. Although there is
some foundation in place for the regulation of paralegals, the implementation of the
recommendations above would require careful consideration and the establishment of a
specialized licence, including education, training and other regulatory requirements. I
commend the Law Society for its success in implementing the regulation of paralegals a
decade ago, which I understand was an enormous feat, and have every confidence that it
could, in collaboration with its partners, rise to this challenge.
I would, however, further recommend that, at the five-year review, the Law Society consider
whether it would be appropriate to allow others, such as mediators, law clerks and community
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legal workers, to undertake various forms of training to independently provide legal services in
family matters.
For example, law clerks work under the supervision of lawyers and appear to have gained a
great deal of experiential knowledge in family law. Consideration could be given to authorizing
law clerks with experience to offer document preparation services independently, with
appropriate training and safeguards.

c. Law Students
Regardless of whether paralegals are ultimately permitted to provide family law services, there
will still be a portion of the population who either cannot pay for legal services at any cost or
choose not to. Although I do not agree with the submission that paralegals are unlikely to be
less expensive than lawyers, I do agree that their costs will be prohibitive for some. As a
result, it is critically important to continue to invest in and offer both free services and services
at a nominal cost.
I was very impressed by the extensive and important work undertaken by law students,
supported by lawyers, who are obviously committed to excellence in the family justice system.
The role that student programs play in access to justice cannot be underestimated, but I am
gravely concerned about the apparent lack of stable funding to support their continued
existence and ability to provide family law services to the public. These programs are far too
important to be jeopardized by ongoing funding concerns. LAO, law schools and the family
justice community as a whole need to ensure their continued operation and expansion is a
priority.
Recommendation 17:
The Ministry of the Attorney General and LAO should ensure continued funding to enable
student programs like Pro Bono Students Canada’s Family Law Project and the student
legal aid services societies to continue to operate and possibly even expand.
While I am deeply respectful of the learning that takes place as a result of the intensive
supervision model in clinics, I am concerned about the limits it places on the number of
students who can participate in, and the number of clients who can benefit from, these
programs. I encourage clinics to work with the judiciary to identify a wider range of situations
in which accompaniment by counsel is not necessary, with the proviso that counsel is always
reachable by telephone should a settlement opportunity or other questions arise.
In cases where it is determined that accompaniment by a supervising lawyer continues to be
necessary, it is not clear to me why Rule 4 requests for permission are required. There should
be a presumption that law students can appear on behalf of clients in court in these
circumstances.
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This approach increases opportunities for expanding programs while maintaining their
pedagogical integrity and ensuring that meaningful opportunities for resolution exist at court
appearances.
Recommendation 18:
The Family Rules Committee should consider amendments to Rule 4 to ensure its
consistent application across courts, particularly with respect to court appearances by
students and to clarify when lawyer supervision is required. Where supervision is
required, judicial permission should not be necessary.
The Law Society has an opportunity, as it continues to review the experiential component of
its licensing process for lawyers, to consider ways for students to meaningfully address unmet
legal needs in family law. The role of law students is universally recognized as valuable within
the family justice system, and I heard that there is far more demand for family law services
provided by students than current student programs can accommodate. Some services are
already being provided by the FLP and the SLASSs, but there may be an opportunity to
provide student services on a much larger scale if it is built into the mandatory learning of
every law student.
Recommendation 19:
The Law Society of Upper Canada should take the opportunity during its review of its
licensing process for lawyers to consider whether there is a way to connect the
experiential learning of law students with unmet legal needs in family law.

d. Court Staff
Court staff have extensive knowledge of the practical and procedural issues self-represented
litigants need assistance with, but arbitrary and poorly understood distinctions between legal
information and legal advice prevent them from providing help. Self-represented litigants are
not alone in their dissatisfaction with these limits. I heard that court staff are often deeply
frustrated by not being able to provide information to assist clients who have travelled long
distances and for whom no other help is available.
Clarifying what staff can and cannot do is not sufficient. Further consideration needs to be
given to changing traditional roles and limitations and to providing training that better equips
staff to answer the questions they are asked most often. While there is no doubt that staff
should not be providing legal advice, there is much more in the way of legal information that
they can, should and want to provide. This includes, but is not limited to, helping clients
understand legal terminology used on court forms, indicating where documentation is
incomplete and explaining what needs to be provided.
Recommendation 20:

1610

The Ministry of the Attorney General should develop a training program for court staff that
emphasizes the difference between legal information and legal advice and encourages
staff to provide as much assistance as possible within the limits of their role.
Recommendation 21:
The Law Society of Upper Canada should ensure that rules relating to the unauthorized
practice of law clearly distinguish between legal advice and the legal information provided
by court staff to unrepresented litigants.
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Part 5: Conclusion
As was the case in 2006, when paralegal regulation was first introduced in Ontario, the issue
of legal service delivery brings to the fore the two imperatives of access to justice and
protection of the public. After reading all the written submissions and hearing the diverse
views expressed, it is clear to me that unrepresented litigants in family law need more options
in obtaining legal assistance to resolve their family disputes.
Thus, I have made recommendations about the greater use of unbundled services and
coaching by lawyers, as well as the continued funding of, and reliance on, law students. The
most controversial recommendations, however, will be those with respect to the provision of
legal services in family matters by paralegals with a specialized licence in family law.
It will now be incumbent upon the Ministry of the Attorney General and the Law Society of
Upper Canada, to whom I submit this report, to determine the path forward.

1612

Appendix: Written submissions received
Written Submissions Received from Judiciary,
Organizations and Academics
Judiciary
1. Association of Ontario Judges
2. Ontario Court of Justice
3. Superior Court of Justice

Organizations
1. Akwesasne Justice Department
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4. The Association of Family and Conciliation Courts, Ontario Chapter
5. The Canadian Association of Somali Lawyers
6. Community Legal Aid, University of Windsor
7. Community Legal Education Network
8. County of Carlton Law Association
9. Criminal Lawyers’ Association
10. DeRusha Law Firm
11. Downtown Legal Services, Community and Legal Services Program and Pro Bono
Students Canada
12. Family Dispute Resolution Institute of Ontario
13. Family Information and Mediation Service Providers (joint submission)
14. Family Lawyers Association
15. Family Service Toronto
16. Federation of Ontario Law Associations
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17. LawPRO
18. Leed and Grenville Law Association
19. Legal Aid Ontario
20. Miralaw Inc.
21. Office of the Children’s Lawyer
22. Ontario Association for Family Mediation
23. Ontario Bar Association
24. Ontario Paralegal Association
25. Renfrew County Law Association
26. Rural Response for Healthy Children
27. Seneca College of Applied Arts and Technology
28. Sheridan College Institute of Technology and Advance Learning
29. Thunder Bay Law Association
30. Toronto Lawyers Association
31. Yellow Brick House
32. York Region Law Association

Academics
1. Nicholas Bala
2. Julie Macfarlane
3. Noel Semple
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Introduction
The Access to Justice Committee (“Committee”) is seeking input from lawyers, paralegals, legal
organizations, and the public on a model licensing framework for a Family Legal Services Provider
(“FLSP”) licence. The model outlines a proposed scope of permissible activities, competencies, and
training requirements, all of which are described below.
In developing this model, the Law Society has engaged in research and consultation for several years.
Preliminary work done at the outset of this project contemplated environmental issues such as
feasibility, the effectiveness of paralegals as assumed FLSP candidates as well as regulatory issues
such as availability, and cost of professional liability insurance. However, in order to properly address
these questions, a proposed scope for the licence needed to be established. The Committee also
determined that stakeholder perspectives would be needed to provide contextual, qualitative data.
The Committee is inviting stakeholders to:
1) Comment on the components of the licensing framework; and
2) Provide contextual information that will help determine the effectiveness of the licence in
addressing access to justice needs.
A number of guiding questions have been included at the end of this document. The input received will
assist the Law Society in assessing the proposed framework and determining whether this model is the
most effective approach to improving access to family law services.

Background
Unmet Legal Needs and the Family Legal Services Review Report
In February 2016, the then-Attorney General of Ontario and the then-Treasurer of the Law Society
appointed Justice Annemarie E. Bonkalo to lead the Family Legal Services Review which culminated in
the Family Legal Services Review Report (the “Bonkalo Report”). 1 The review explored whether the
family justice system could be improved by expanding the delivery of legal services to providers other
than lawyers.
The Bonkalo Report revealed information about access to family legal services. First, it found that 57%
of Ontarians did not have legal representation in family court in 2016. Second, the report included
statistics indicating that self-represented litigants do not fare as well as those represented by counsel. 2
1 Justice Annemarie E. Bonkalo, “Family Legal Services Review. Report Submitted to Attorney General Yasir
Naqvi and Treasurer Paul Schabas” (December 31, 2016), online:
https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/family_legal_services_review/ [Bonkalo Report].
2 For motions, unrepresented litigants had 124 wins and 720 losses. For applications, they had 9 wins and 56
losses. For trials, they had 30 wins and 84 losses.
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Third, the report emphasized that the overburdened court system is further negatively impacted by the
high volume of self-represented litigants.
In addition to the data provided in the Bonkalo Report, other studies indicate that the number of selfrepresented litigants fluctuates and has been even higher in the past. In 2012, 64% of individuals
involved in applications under either the Family Law Act, the Children’s Law Reform Act or the Divorce
Act were self-represented at the time of filing. In two of Toronto’s busy downtown courthouses, the
figures were 73% and 74%. 3
Data from 2018 from the Ministry of the Attorney General indicates that 47.3% of motions to change
and applications in family law were filed by self-represented litigants. 4 However, these numbers are
likely to be an under-estimate since a significant number of individuals who begin the legal process with
a lawyer become self-represented after exhausting their resources and/or becoming dissatisfied with
their legal counsel. 5
There are several factors that may lead to the high number of self-represented litigants in the justice
system, including in family court. Dissatisfaction with legal representation as well as a preference for
handling one’s own matters have been cited as two factors. 6 However, the most consistently cited
reason for self-representation is the inability to afford to retain, or to continue to retain, legal counsel. 7
Many clients do not meet the financial eligibility threshold for legal aid funding but cannot afford a
lawyer. 8 To qualify for legal aid in Ontario, a family of four must earn a combined income of less than
$45,440. Eligible families may receive legal aid for a number of matters but support is not available for
motions to change (unless there is domestic violence), independent legal advice, separation
agreements or uncontested divorces. 9
Recommendations from the Bonkalo Report
In her December 2016 report, Justice Bonkalo made a number of recommendations directed at the Law
Society relating to the creation of “a specialized licence for paralegals to provide specified legal
services in family law.” 10 The report noted that paralegals play a well-developed role in providing
access to justice in that they represent clients in tribunals and small claims court, and on minor criminal
charges. The report also referenced the fact that paralegals can reduce the cost to the client.

Julie McFarlane, “The National Self-Represented Litigants Project: Identifying and Meeting the Needs of SelfRepresented Litigants Final Report” (May 2013) at 33 [McFarlane].
4 Ministry of the Attorney General of Ontario, Data Development Unit, Analytics and Evidence Branch,
Modernization division. September 24, 2019.
5 McFarlane, supra note 3 at 33.
6 Ibid at 38-45.
7 Ibid.
8 Bonkalo Report, supra note 1
9 Legal Aid Ontario, “Family Legal Issues,” online: https://www.legalaid.on.ca/services/family-legal-issues/
10 Bonkalo Report, supra note 1.
3
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Subsequently, the Law Society and the Ministry of the Attorney General jointly committed to an action
plan to improve access to family legal services. In December of 2017, the Law Society’s Convocation
approved the Family Law Action Plan, which was the Law Society’s contribution to the joint action plan
with the Province. In particular, Convocation approved the development of a licence as follows:
1. A licence for licensed paralegals and others with appropriate training to offer some family law
legal services. Recognizing the urgency of the need, this licence will support training in process
navigation, form completion, investigating forms such as financial, motions to change, and
uncontested divorces, and possibly other areas outside the courtroom context.
2. At the same time, assess what additional family legal services by providers other than lawyers,
and including advocacy, are in the public interest, and consider how to develop a further
expanded licence, following resource-related discussions with government. 11

Developing the Licence
Components of the Licence
Since the approval of the Family Law Action Plan, the Law Society’s Family Law Working Group
(“FLWG”) 12 has carried out a significant amount of work to develop the FLSP licence. The work has
focused on three components:
1. Scope of permissible activities.
2. Competencies (the knowledge, skills, and abilities required to carry out the permissible
activities).
3. Education, training, and assessment based on the identified competencies.
Guiding Principles
The development of the licence was informed by the following three guiding principles:
1. Access to justice: The licence should address areas of unmet legal needs in family law and
have an impact on the challenges of access to justice.

Report to Convocation from the Access to Justice Committee (December 1, 2017) at paras 21-22, online:
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/2/2017-dec-convocation-access-to-justicecommittee-report-final.pdf
12 The Family Law Working Group is a subgroup of the Law Society’s Access to Justice Committee. It reports to
Convocation (the Law Society’s governing body) through the Access to Justice Committee. The FLWG is
composed of lawyers who practise in the area of family law and paralegals with litigation experience. The
membership of the FLWG can be found at https://lso.ca/about-lso/governance/committees.
11
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2. Public protection: The activities that fall within the scope can be performed competently with
appropriate education, training, licensing, and regulation.
3. Viability: The licence should form the basis of a viable practice that can attract a critical mass of
candidates. It is important that the training requirements are attainable and that the prospective
client pool is large enough to sustain a legal services practice.
Consideration was also given to the business models of paralegals. While there is no relevant data to
support a comparison between what paralegals would charge for family law services and the amount
lawyers currently charge, a preliminary environmental scan of paralegal billing practices suggests that
paralegals may be able to offer family law services in varied and alternative formats. First, it appears
that paralegals bill clients smaller amounts, more frequently. Second, it appears that paralegals charge
lower hourly rates than lawyers. Third, while paralegals occasionally accept flat fees for matters, they
are more likely to charge block fees for various steps within a matter. These differences provide clients
with greater certainty than hourly billing. Paralegals do charge an hourly rate when matters exceed
estimated blocks or become complex, but many do not bill for routine tasks such as emails, phone
calls, or travel time. As part of this consultation, the Law Society will conduct surveys and focus groups
to collect additional information regarding hourly rates and billing models employed by paralegals and
lawyers.
Methodology Used in Developing the FLSP Licence
The Law Society’s FLWG engaged in a rigorous development process in creating the FLSP licensing
framework. The key activities included:
1. Meeting with approximately 100 family law practitioners, family law clerks, paralegals,
mediators, court staff workers, intermediaries, and others to gain insight into the opportunities
and limitations of an FLSP licence.
2. Retaining subject matter experts to develop a preliminary mapping of activities for the FLSP.
3. Convening multiple working groups led by psychometricians and consisting of family law
lawyers, paralegals, and law clerks, as well as representatives from Legal Aid Ontario and the
Ministry of the Attorney General, to develop, revise, and critically analyse the proposed
permissible activities and supporting competencies. 13
4. Several rounds of internal Law Society consultation and policy discussion that involved the
Access to Justice Committee, other benchers, and senior Law Society staff to finalize the
framework for external consultation.

Psychometricians are experts in the science of education, learning, and skills assessment, who measure
reliability, validity, and fairness in developing standards. Their input was key in developing a licensing framework
that could objectively develop and measure the skills, knowledge, and training necessary to acquire the licence.
13
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Evolution of the FLSP Licence
The FLWG commenced the development of the FLSP licence close to two years ago. It began by
considering what might be done to improve access to justice in family law as soon as possible, without
compromising the extensive education and training necessary to support defensible licensure in the
public interest. The FLWG initially proceeded with the development of two licences: a licence with a
narrow scope that could be developed rapidly and a broader licence to be developed in due course.
In assessing how an FLSP licence could address unmet needs in family law, the FLWG considered the
circumstances of an average family of modest means involved in divorce proceedings in Ontario. This
family’s household income is approximately $74,287, according to recent census results. 14 A family in
this situation may own a matrimonial home, registered retirement savings plans, and possibly pensions
and tax-free savings accounts. In these cases, many families prefer to pursue resolution instead of
litigation, but still require a broad array of legal services to move their matters forward, including access
to legal advice, assistance during negotiation of rights and interests, and representation in court.
The FLWG has considered the appropriateness of a breadth of legal services in revising and evolving
the licence to more meaningfully address unmet legal needs, while ensuring competence in the public
interest. During the development process, the FLWG determined that a narrow licence focussed on
form completion and process navigation would be limited in responding to the needs of the average
family experiencing marital breakdown. The FLWG found that assisting these families with parenting,
support, and division of property could safely fall within the scope of practice for a legal professional
who has fulfilled the education and training requirements of the FLSP licence which are described
below, and could provide a much needed, potentially more affordable resource in this area.
Consequently, in the interest of efficiency and clarity, the two licences originally contemplated by the
Family Law Action Plan were collapsed into a single broader licence.
Evolving Landscape
The development of the FLSP licensing framework has taken into consideration innovations in access
to family law since the 2016 Bonkalo Report, 15 including the anticipated continued expansion of the
Unified Family Court in Ontario and court modernization processes that introduce enhancements like
online filing of claims. Other access to justice initiatives like Steps to Justice provide individuals with
guidance that lawyers would traditionally provide. 16 The Family Law Limited Scope Services project
aims to improve access to family justice for middle and lower income Ontarians by increasing the use of
limited scope retainers, legal coaching, and summary legal counsel. 17 It also is worth noting that Bill C-

Ontario Ministry of Finance, Office of Economic Policy Labour Economics Branch, 2016 Census Highlights.
A list of notable initiatives can be found at Appendix A.
16 Steps to Justice is a collaborative project led by Community Legal Education Ontario that provides free legal
information and guidance to the public on a range of legal matters. Available at: https://stepstojustice.ca/.
17 Ontario’s Family Law Limited Scope Services Project is a private-bar driven collaborative effort that has
involved leadership from the Ontario Bar Association Family Law Section, the Federation of Ontario Law
14
15
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78 will come into force on March 1, 2021. 18 The Bill is the first substantial update to federal family law in
20 years. The Bill acknowledges that individuals other than lawyers may be able to assist in certain
family law matters, and allows for the streamlining of processes like child support recalculation. The
FLSP licence is intended to complement these and other family law reforms currently underway.
Outside of Ontario
Outside of Ontario, there have been initiatives undertaken that provided the FLWG with guidance on
the potential for success, as well as the need for caution, in expanding the accessibility of family law
services. In March 2019, the Law Society of British Columbia established the Licensed Paralegal Task
Force, which will consult with the profession to identify opportunities for the delivery of legal services
that would benefit the public in areas of unmet legal needs. It will also consider the scope of services,
education and qualifications, credentials and experience, and insurance that would be required for
licensed paralegals and make recommendations for a regulatory framework.
In the United States, Utah and Washington State offer programs that allow professionals other than
lawyers to provide broad suites of family law services to clients. 19 The programs have had challenges
with limited enrollment and questionable market uptake. The Utah and Washington programs
demonstrate important considerations in developing a family law licence. First, entry and training
requirements must be rigorous but not overly onerous. Second, licensing fees cannot be so high that
they prevent providers from serving low-income households, but should be designed to achieve cost
recovery over time.

Recommendations
With the three guiding principles in mind, the FLWG developed a range activities that an FLSP could
undertake. The FLWG focussed on discrete activities within family law for routine, lower-conflict matters
where an FLSP could assist a family of modest means. Specifically, the following factors were
considered in developing activities within scope:
•
•

Area of need
Frequency

Associations, the Association of Family and Conciliation Courts, The Advocates’ Society, the Family Lawyers
Association, the Superior Court of Justice, and Ontario Court of Justice. This project also includes the Advice and
Settlement Counsel Pilot Project which connects self-represented litigants with family law lawyers on a limited
scope retainer for up to one hour of services on the day of court.
18 On June 5, 2020, the federal government announced that Bill C-78 will come into force on March 1, 2021
(instead of July 1, 2020, as initially anticipated), as a result of implementation challenges caused by the COVID19 pandemic.
19 On June 4, 2020, the Washington Supreme Court voted to conclude the Limited License Legal Technicians
(“LLLT”) program. The Court determined that due to limited enrolment and the overall costs of sustaining the
program, the LLLT program was not an effective way to address unmet legal needs. Current LLLTs in good
standing and prospective LLLTs currently enrolled in the training program who complete all training requirements
by July 31, 2021 may continue to provide legal services. No new LLLTs will be admitted after July 31, 2021.
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•
•
•

Level of risk
Level of conflict/complexity
Teachable in the proposed training program

Given this background, the FLWG recommended the proposed licensing framework for the FLSP
licence. This section outlines a simplified version of the scope of permissible activities. A more detailed
version can be found in the chart in Appendix B.
Scope of Permissible Activities
The FLSP will be authorized to offer the following services:
•
•
•
•

Legal advice
Drafting legal documents
Representation in court or before an adjudicative body
Negotiating legal interests or rights

The FLSP will be authorized to offer the above services in the following general areas of family law,
with exclusions and limitations to be specified in the applicable by-law:
•
•
•
•
•
•
•

Divorces
Parenting orders and decision-making (custody and access)
Child and spousal support
Contempt/enforcement of orders
Separation agreements, paternity agreements, and family arbitration agreements provided that
the client agrees to obtain independent legal advice from a lawyer
Change of name applications
Division of property

Out of scope activities include:
•
•
•
•

Matters involving income determination
Third-party experts or valuators
Relocation/mobility
Cohabitation agreements and marriage contracts

Regarding property, the FLSP may not act where there is more than one home, or where there are
equitable or trust claims, or claims for unequal division of property.
More generally, the FLSP will not, at any time, be allowed to act in the following circumstances:
•
•
•
•

Where the client is under the age of 18 or is mentally incapable
Child protection matters
Adoptions
Declarations of parentage
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•
•
•
•
•

Appeals or motions for leave to appeal
Matters involving reproductive/fertility law issues
Matters overlapping with an area that is out of scope for the FLSP licence
Matters overlapping with an area that is out of scope for paralegals generally under the current
By-Law 4
Where legal issues or assets are outside of Ontario

Competencies
Competencies are the enabling knowledge, skills, and abilities that will allow an FLSP to safely and
effectively perform the activities that fall within scope. The FLSP competencies build on existing
competencies required for paralegal licensure 20 with an emphasis on specific skills required to provide
family legal services. A total of 209 competencies across the eight areas listed below was developed by
psychometricians, subject matter expert family law practitioners, and educators. A detailed list of
competencies for the FLSP licence can be found at Appendix C.
1.
2.
3.
4.
5.
6.
7.
8.

Ethics and professional responsibility
Knowledge of the law
Substantive family law
Problem, issue identification, analysis, and assessment
Alternative dispute resolution
Litigation process
Practice management issues
Prohibitions

Training Program
The competencies form the foundation for the FLSP training program and the accompanying
assessment regime. The proposed training program is informed by the Law Society’s paralegal
education framework and has been supported by an environmental scan of family law education
programs for law students, law clerks, family lawyers, and others.
It is estimated that the training program will be a minimum of six to eight months on a full-time basis (20
instructional hours per week) or one year on a part-time basis (10 instructional hours per week). The
training program should be delivered primarily in-person to support synchronous interactions between
instructors and students, and facilitate analysis, discussion, and skills development opportunities. The
duration and structure of the training program will be fully determined in conjunction with the selected
education providers.

Law Society of Ontario, “Entry-Level Paralegal Competencies,” online:
https://lso.ca/becoming-licensed/paralegal-licensing-process/licensing-examinations/entry-level-paralegalcompetencies
20
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Other Components of Licensure
The FLWG has considered other components of the qualifying process for the FLSP licence, which
include:
1. Prerequisite experience and/or field placement – The ability to serve clients, manage a legal
services practice, and address ethical and professional responsibility obligations are
competency areas that may be best facilitated through some form of experiential training or
practical work experience. The FLWG proposes that the FLSP framework should involve a
prerequisite of one to three years of full-time practice experience as a licensed paralegal, and/or
include a field placement of two to three months in family law to complement the instructional
component of the training program.
2. Licensing examination – The Law Society’s lawyer and paralegal licensing processes require
successful completion of summative licensing examinations that test the most critical and
frequently performed tasks and activities to assure the public of entry-level competence of new
licensees. The Law Society will develop a licensing examination to assure entry-level
competence of the FLSP, in accordance with the enabling competencies.
3. Mandatory professional liability insurance – The FLSP will be required to carry professional
liability insurance to cover all activities that are within scope to ensure protection of the public.
4. Continuing competence – Since 2011, lawyers and paralegals in Ontario have been required to
complete a minimum of 12 hours of continuing professional development to maintain and/or
enhance competence. As the FLSP is a limited licence premised on specialized legal services
provision, the framework will include a focussed continuing professional development
requirement to support continuing competence in family law, in the public interest. It is proposed
that the CPD requirement for FLSP should remain at 12 hours per year licensee, with two to
three hours per year required in the family law area.
Other Legal Services Providers
The proposed licensing framework has primarily contemplated paralegals as FLSP candidates. At
present, no recommendation has been put forward regarding whether law clerks or other legal services
providers who currently work under the supervision of licensees would be eligible for the FLSP licence.
Law clerks could represent an important resource in meeting legal needs, extending into more diverse
or remote communities together with paralegals; however, law clerks may require advocacy training in
order to pursue the licence. The current FLSP training proposal assumes that the candidates will have
developed the advocacy competencies required by the paralegal licensing process.

Conclusion and Next Steps
The development of the FLSP licence is a direct response to the need for additional, alternative, and
potentially more affordable services in family law. High legal fees coupled with inaccessible legal aid
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put lawyers out of reach for many families who have resorted to navigating a complex area of law and
complicated court system on their own. The proposed FLSP licence could be a useful resource in this
area provided the licensing framework ensures services are delivered in an accessible and competent
manner and could complement other initiatives aimed at making family law more accessible to the
public.
The Law Society will convene focus groups and gather additional information to address the issues
outlined in this paper. All input received will be carefully considered and final recommendations will be
brought forward in 2021. While all input received will be of assistance in refining the framework, the
Committee notes that the following specific areas require external input and further information:
-

Affordability of services to be provided by FLSPs

-

Capacity of FLSPs to address unmet legal needs

-

Level of interest from paralegals in qualifying for the licence

-

Availability and cost of insurance for FLSPs

-

Interest from potential education providers and cost of the FLSP educational program

-

Views of end-users (i.e. family law litigants)

-

Rights of appearance in Superior Court

The consultation questions listed below are structured to address these issues. The Committee seeks
input by November 30, 2020.

Questions
Scope
1. Will the proposed scope of permissible activities support increased access to affordable,
competent family law legal services? If so, how?
2. Will the proposed scope of permissible activities enable the FLSP to develop a business model
that is viable? If so, why? If not, why not?
Competence
3. Will the proposed competencies ensure the appropriate level of competence to deliver family
legal services as outlined in the proposed scope? Are there other competencies that should be
considered?
4. In your view, what scope of activities would best support increased access to affordable,
competent family law services?

10
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Training Program
5. Is the proposed training program of sufficient duration and rigour to enable candidates to
achieve the proposed competencies? Education providers are invited to respond to the Request
for Information found at Appendix D.
Other Components of Licensure
6. What type of prerequisite experience in legal services provision, if any, should be required for
the FLSP?
7. What length and form of experiential training should be incorporated into the licensing process
for the FLSP to support the competencies? If a field placement is required, who will provide the
placements?
8. Is a CPD requirement focussed on family law appropriate for the FLSP?
9. Should law clerks be eligible for the FLSP licence? Are there other groups of professionals who
should be considered?
General
10. What characteristics of an FLSP would make this provider appealing to self-represented
litigants? (billing practices, cost structure, accessibility, practicality, other?)
11. Given the recent enhancements to accessing family law (i.e. court modernization, Steps to
Justice, etc.), is the FLSP design appropriate?
12. Are any aspects of the proposed licensing framework unfeasible?
13. Is there additional information or are there other factors that should be considered?

11
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Resource List –
Information and Tools to Support Self-Represented Litigants
Information and Tools
•
•
•
•
•
•
•
•
•
•
•

Steps to Justice Family Law Portal: https://stepstojustice.ca/legal-topic/family-law
Community Legal Education Ontario’s (CLEO) flowcharts of the family court process:
https://familycourt.cleo.on.ca/en/about-flowcharts
Legal Aid Ontario’s Family Law Information Program:
https://www.legalaid.on.ca/en/getting/flip.asp
Ministry of the Attorney General’s Mandatory Information Program:
https://mediate393.ca/free-community-information-programs/)
Guides and resource listings for family litigants:
o Guide to process: http://www.ontariocourts.ca/scj/news/publications/guide-family/
o Resource page: http://www.ontariocourts.ca/scj/family/resources/
Department of Justice family law information website: https://www.justice.gc.ca/eng/fl-df/
Department of Justice child and spousal support calculator:
https://www.justice.gc.ca/eng/fl-df/child-enfant/2017/look-rech.asp
My support calculator (legal advice and support calculations):
https://www.mysupportcalculator.ca/learn
Ministry of Attorney General of Ontario family law information website:
https://www.attorneygeneral.jus.gov.on.ca/english/family/
National Self-Represented Litigant Project: https://representingyourselfcanada.com/oursrl-resources/
Legal Innovation Zone Family Law Portal:
http://www.legalinnovationzone.ca/initiative/family-initiative/

Workshops
•
•
•
•

Self-Represented Litigants Navigators workshops: http://www.limitedscoperetainers.ca/
Family Lawyers Association’s volunteer-run workshops: https://flao.org/
Community based family law workshops: https://womenincrisis.ca/wpcontent/uploads/2018/09/Family-Law-Information-Workshops-Brochure-PDF00011298.PDF1_.pdf
Private family law workshops: https://thefamilylawworkshop.ca/
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Forms Assistance
•
•
•

CLEO’s Guided Pathways and mart forms: https://www.cleo.on.ca/en/projects/guidedpathways-family-court-forms
Pro Bono Students Family Law Program: https://pbsc.law.utoronto.ca/family-law-projectflp
Pro Bono law help centre (areas other than family law): https://www.probonoontario.org/

Legal Advice
•
•
•
•
•
•
•
•
•
•
•

Duty Counsel and Advice Lawyers (Legal Aid Ontario): https://www.legalaid.on.ca/dutycounsel/
Ontario’s Family Law Limited Scope Services Project: www.familylawlss.ca
Pro Bono Ontario Free Legal Advice Hotline: https://www.probonoontario.org/hotline
Summary legal counsel pilot project in Barrie
Day of Court Private Counsel Services
Summary advice line (LAO): https://www.legalaid.on.ca/services/family-legal-issues/
Family Law Service Centres (LAO): https://www.legalaid.on.ca/documents/family-lawservice-centres-flsc/
Law school community legal aid clinics (in certain centres)
Community funded community legal clinics, e.g. Barbra Schlifer Commemorative Clinic
and Luke’s Place
Private legal coaching or unbundled services
Advice and Settlement Counsel Toronto: https://www.mediate393.ca/asctoronto-adviceand-settlement-counsel/

Directories of Unbundled or Limited Scope Service Lawyers
•
•
•
•
•

Law Society of Ontario Directory: https://lso.ca/public-resources/finding-a-lawyer-orparalegal/lawyer-and-paralegal-directory
Ontario Family Law Limited Scope Project: https://www.familylawlss.ca/
National Self-Represented Litigants Project:
https://representingyourselfcanada.com/directory/
Self-Rep Navigators: www.limitedscoperetainers.ca
Justice Net: https://www.justicenet.ca/about-justicenet/

Note: Some of the above services are only available to litigants who meet financial eligibility
thresholds which usually depend on household income and number of dependents.

2
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Scope of Permissible Activities for Family Legal Services Provider Licence
The Family Legal Service Provider (FLSP) can provide legal services, 1 which includes the provision of legal advice, drafting legal
documents, representation in court or before an adjudicative body, or negotiating legal interests or rights, in the following areas:
Area

Scope of Permissible Activities for Family Legal Services Provider Licence
Inside Scope

1. Simple or
Joint Divorces

2. Parenting
Orders (Access)
and Decision
Making
(Custody),
including
Motions to
Change

1

-

Divorce applications and motions to sever
where the corollary relief sought is within the
scope as articulated below

Claims Involving:
a) Decision-making/custody; or
b) Parenting time/access.

Out of Scope
-

Contested corollary relief out of scope as articulated in
the areas below; or
Annulments

Claims involving:
a) Third party experts ordered by the court or retained by
a party, other than a mediator, parenting coordinator,
or access supervisor (e.g., custody and access
assessments under section 30 of the Children's Law
Reform Act);
b) Relocation/mobility issues; or
c) Child abduction or other international cases/Hague
Convention matters.

Law Society Act, R.S.O. 1990, c. L.8, ss. 1(5) and (6)

1

1638

Appendix B
Tab 5.2

3. Child Support,
including
Motions to
Change

Claims involving:
a) Self-employed payors, unless there is an
income determination issue;
b) Special or extraordinary expenses;
c) Imputation of income where a parent is
claiming the payor is intentionally underemployed or unemployed;
d) Life insurance to secure support obligations;
e) The Family Responsibility Office; or
f) Undue hardship.

Claims involving:
a) Questions of income determination including matters
that fall within section 17 (pattern of income; nonrecurring losses), section 18 (shareholder, director, or
officer; adjustment to corporation’s pre-tax income)
and section 19(1) (b) to (i) of the Ontario Child Support
Guidelines (i.e., exempt from taxes; lives in country
where income tax rate is significantly lower than
Canada; income has been diverted; property is not
reasonably utilized to generate income; failure to
provide legal information; unreasonable expense
deductions; income derived from dividends, capital
gains or other sources taxed at lower rate than
employment or business income; parent or spouse is
beneficiary under a trust or recipient of income or
benefits from a trust);
b) Third party experts ordered by the court or retained by
a party, other than a mediator, parenting coordinator,
or access supervisor (e.g., custody and access
assessments under section 30 of the Children's Law
Reform Act);
c) Dependant’s Relief claims;
d) Relocation/mobility cases; or
e) Child abduction/other international cases (Hague
Convention)

4. Spousal
Support,
including
Variations and
Reviews

Claims involving:
a) Self-employed, unless there is an income
determination issue;
b) Imputation of income where a spouse is
claiming the payor is intentionally underemployed or unemployed;

Claims involving:
a) Questions of income determination including matters
that fall within section 17 (pattern of income; nonrecurring losses), section 18 (shareholder, director, or
officer; adjustment to corporation’s pre-tax income)
and section 19(1) (b) to (i) of the Ontario Child Support
Guidelines (i.e., exempt from taxes; lives in country
where income tax rate is significantly lower than
2
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c) Life insurance to secure support obligations;
or
d) The Family Responsibility Office.

Canada; income has been diverted; property is not
reasonably utilized to generate income; failure to
provide legal information; unreasonable expense
deductions; income derived from dividends, capital
gains or other sources taxed at lower rate than
employment or business income; parent or spouse is
beneficiary under a trust or recipient of income or
benefits from a trust);
b) Third party experts ordered by the court or retained by
the party, such as vocational or occupation experts;
c) Dependant’s Relief claims; or
d) Parental support

5. Property

Claims involving:
a) Household contents and personal
property, vehicles, pets, CPP, whole life
insurance, RRSP, RIF, LIRA and cashonly assets held by a financial institution
(i.e., bank accounts, TFSA, and GIC).

Claims involving:
a) Third party valuators;
b) Joint family ventures (e.g., common law spouses)
c) Equitable and trust claims;
d) Family or other Trusts;
e) Interests in a sole proprietorship, partnership or
corporation;
f) Pensions (excluding CPP and RRSP/LIRA/RIF held by
a financial institution);
g) Bankruptcy;
h) Unequal division (Section 5(6) Family Law Act claims);
i) Spousal election;
j) An Estate; or
k) Contingent assets and liabilities (excluding limited
costs of disposition of the assets).

6. Home/
Matrimonial
Home

Claims involving:

Claims involving:
a) Third party valuators (other than appraisals for the
value of the matrimonial home and for market rent);
3

1640

Appendix B
Tab 5.2
a) One matrimonial home, including sole
ownership, joint tenancy, tenants in
common;
b) Exclusive possession or possession;
c) Partition and sale; or
d) Occupation rent.

b) Severance of the joint tenancy;
c) Equitable and trust claims;
d) Unequal division (Section 5(6) Family Law Act claims);
or
e) An Estate.

7. Contempt/
Enforcement of
Orders

-

For matters within scope of permitted
activities

-

All matters listed in the excluded areas.

8. Setting Aside
Minutes of
Settlement, an
Order, or a
Domestic
Contract

-

Orders obtained without effective service
(Family Law Rules 25(19)(b-e) and 25(20).

-

All matters listed in the excluded areas.

9. Domestic
Contracts

-

Drafting and negotiation of separation
agreements which may include standard
releases that address issues outside of
scope where a precedent is used (e.g.,
Divorce Mate precedent), provided clients
obtain ILA from a lawyer;
Paternity agreements, provided clients
obtain ILA from a lawyer; or
Family arbitration agreements, including
agreements for parenting coordination,
provided clients obtain ILA from a lawyer.

-

All matters listed in the excluded areas;
Cohabitation agreements; or
Marriage contracts.

10. Change of
Name under the
Change of Name
Act

-

Allowed.

4

1641

Appendix B
Tab 5.2

Overarching Restrictions
An FLSP may not act where, for, or in:
1. A client is under the age of 18 years;
2. Special parties where the court or the PGT has determined a party cannot represent her or himself (Family Law Rules,
Rule 2 and Rule 4(2));
3. Child protection proceedings or where there are allegations of sexual abuse at the outset or that arise during the retainer;
or
4. Applications for adoptions;
5. Declarations of parentage;
6. Issues concerning reproductive or fertility law matters, including surrogacy contracts, known donor, IVF, frozen embryos,
etc.;
7. Appeals or motions for leave to appeal;
8. There are issues that are outside of the current scope for paralegals as articulated in By-Law 4;
9. There is/are issue(s) outside of scope, whether it/they exist at the outset of the retainer or arises during the course of the
retainer; or
10. There are legal issues or assets, outside of Ontario.

5
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Tab 5.3

Family Legal Services Provider Licence Competencies
CODE

Family Legal Services Provider (FLSP) COMPETENCY STATEMENT

1.0
1.1

ETHICS AND PROFESSIONAL RESPONSIBILITY
Ethics and Professionalism

1.1.1

identifies the instructing client and the client’s role in the matter (e.g., parent, spouse,
family member, multiple parties, authority to bind, authority to communicate).
recognizes, and is sensitive to, the client's circumstances, special needs, and
intellectual capacity (e.g., diversity, language, levels of literacy, socioeconomic status,
disability, health).

1.1.2
1.1.3

develops appropriate communication strategies for the client, recognizing the unique
nature of family law (e.g., manages vulnerable or high-need client, does not become
personally invested in a client or client matter, communicates in a timely and effective
manner, copies the client on correspondence, and obtains approval of drafts).

1.1.4

manages and updates the client’s expectations with respect to processes, timeframes,
results, and costs.
understands the impact of involving third-party authorities, such as police or a
Children’s Aid Society, and the duty to report.
demonstrates civility and professionalism in dealings with others, especially in high
conflict situations (e.g., establishing and respecting boundaries, deescalating conflict,
respecting courtroom etiquette, consenting to reasonable requests for adjournments
and time extensions).

1.1.5
1.1.6

1.1.7
1.1.8

fulfills obligations related to dealing with unrepresented persons.
recognizes situations that constitute a conflict of interest or potential conflict of interest
(e.g., receiving cold calls/emails, representing opposing parties in a dispute, having a
close personal or sexual relationship with a client or a personal financial interest in a
client’s affairs, representing or responding to third parties, acting against former
clients; transferring firms, doing business with a client).

1.1.9

takes appropriate action in situations where an actual or potential conflict of interest is
identified (e.g., declines to act, establishes reasonable measures to ensure nondisclosure of confidential information, advises the client of the consequences if a
potential conflict materializes, documents the steps taken when a potential conflict of
interest has been identified, withdraws when appropriate).
recognizes issues arising from joint retainers and fulfils duties accordingly (e.g.,
required disclosure prior to accepting the retainer, communication issues, obligations if
a conflict develops that cannot be resolved, joint applications for divorce).

1.1.10

1
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1.1.11

understands the meaning and enforceability of undertakings and trust conditions,
fulfils all undertakings and trust conditions, and does not give an undertaking or agree
to a trust condition that cannot be fulfilled.

1.1.12

manages monies held in trust and client property in accordance with Law Society
requirements.

1.1.13

understands diversity (e.g., culture, religion, nationality) and its potential impact in
family law matters (e.g., religious barriers, advice on barriers to remarriage,
parenting).

2.0
2.1

KNOWLEDGE OF THE LAW
Legislation, Regulations, Guidelines, Practice Directions, & Case Law

2.1.14

understands the organization of the federal and provincial court systems and the
Unified Family Court.

2.1.15
2.1.16
2.1.17
2.1.18

understands jurisdiction and the appropriate forum.
understands the Divorce Act, regulations, and related case law.
understands the Family Law Act, regulations, and related case law.
understands the Child Support Guidelines (federal and provincial) and related case
law.

2.1.19

understands the Spousal Support Advisory Guidelines and related case law.

2.1.20
2.1.21
2.1.22

understands the Children’s Law Reform Act, regulations, and related case law.
understands the Family Law Rules and related case law.
understands the Ontario Disability Support Program Act and the Ontario Works Act,
regulations, and related case law.
understands the federal and provincial Income Tax Act, regulations, interpretation
bulletins, and related case law applicable to family law matters (e.g., deductibility of
spousal support, child care expense deduction, child tax benefits, tuition tax credits).
understands the Partition Act, regulations, and related case law applicable to family
law matters.

2.1.23
2.1.24
2.1.25
2.1.26
2.1.27

understands the Insurance Act, regulations, and related case law applicable to family
law matters (e.g., designation of beneficiaries).
understands the Change of Name Act, regulations, and related case law.
understands the Succession Law Reform Act, regulations, and related case law (e.g.,
effect of separation or divorce on inheritance rights).

2.1.28

understands relevant statutes, regulations, and related case law applicable to family
law matters (e.g., Evidence Act (Ontario), Canada Evidence Act, Limitations Act,
2002, Rules of Civil Procedure, Courts of Justice Act (e.g., interests, costs,
jurisdictional limitations (parens patriae), family court, Children’s Lawyer), Civil
Marriage Act, Arbitration Act, 1991, Canada Pension Plan (credit splitting provisions)).

2.1.29

understands enforcement statutes, regulations, and related case law (e.g., Family
Orders and Agreements Enforcement Assistance Act; Family Responsibility and
Support Arrears Enforcement Act, 1996, Personal Property Security Act).

2.1.30

understands statutes, regulations, and case law relevant to Indigenous family law
matters (e.g., Indian Act, Family Homes on Reserves and Matrimonial Interests or
Rights Act).
2
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2.1.31
2.1.32

applies the principles of statutory interpretation in conjunction with the case law.
understands the importance of remaining current regarding changes to legislation,
regulations, guidelines, practice directions, and case law.

3.0
3.1
3.1.33

SUBSTANTIVE FAMILY LAW
Parenting Orders and Decision Making, including Motions to Change
identifies, initially and on an ongoing basis, when custody and access issues are out
of FLSP scope and declines to act or continue to act (i.e., claims involving (a) third
party experts ordered by the court or retained by a party, other than a mediator,
parenting coordinator, or access supervisor (e.g., custody and access assessments
under section 30 of the Children's Law Reform Act); (b) relocation/mobility issues; or
(c) child abduction or other international cases/Hague Convention matters.

3.1.34

understands who is a "child" or "child of the marriage," as defined by the applicable
statute(s), regulations, and/or case law.
determines the appropriate jurisdiction (e.g., habitual residence, substantial
connection).
establishes parentage for the purposes of bringing an application for
custody/parenting orders and access/time sharing (e.g., rules of parentage, statutory
presumptions).

3.1.35
3.1.36
3.1.37

3.1.38
3.1.39

applies the principle of "best interests of the child" based on legislation and case law
(e.g., contact issues, child's wellbeing, parental conduct, bonding, stages of child
development, special needs, religious and ethical upbringing, financial needs, sibling
separation, special considerations for First Nations, Inuit, and Métis children).
applies principles related to custody/decision-making, including different parenting
arrangements (e.g., parallel parenting, shared parenting, joint parenting, sole
parenting, split parenting, and primary residence).

3.1.40

applies principles related to determining parenting time/access (e.g., maximum
contact principle, de facto custody and status quo).
applies principles related to ancillary matters of parenting and decision making (e.g.,
consent to treatment, access to health and school records, passport issues, travel
authorizations).

3.2

Child Support, including Motions to Change

3.2.41

identifies, initially and on an ongoing basis, when child support issues are out of FLSP
scope and declines to act or continue to act (i.e., claims involving (a) questions of
income determination including matters that fall within section 17 (pattern of income;
non-recurring losses), section 18 (shareholder, director, or officer; adjustment to
corporation’s pre-tax income) and section 19(1) (b) to (i) of the Ontario Child Support
Guidelines (i.e., exempt from taxes; lives in country where income tax rate is
significantly lower than Canada; income has been diverted; property is not reasonably
utilized to generate income; failure to provide legal information; unreasonable expense
deductions; income derived from dividends, capital gains or other sources taxed at
lower rate than employment or business income; parent or spouse is beneficiary under
a trust or recipient of income or benefits from a trust); (b) third party experts ordered
by the court or retained by a party, other than a mediator, parenting coordinator, or
access supervisor (e.g., custody and access assessments under section 30 of the
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Children's Law Reform Act); (c) Dependant’s Relief claims; (d) relocation/mobility
cases; or (e) child abduction/other international cases (Hague Convention).
3.2.42

determines who is eligible to apply for child support (e.g., parent, eligible dependent,
government agency).

3.2.43

determines who is obligated to pay child support by applying the appropriate
legislation and case law (e.g., settled intention, potential for multiple payors).

3.2.44

determines entitlement to receive child support by applying the appropriate legislation
and case law (e.g., “child of the marriage", dependent children, withdrawal from
parental control, retroactivity, "undue hardship").
understands the effects of parenting arrangements on child support (e.g., 60-40 split,
multiple households, shared, split households, prior families, age of children, tax
credits, deductions).

3.2.45
3.2.46

determines payor(s)'s income (e.g., CRA Notice of Assessment, line 150 of income
tax return, imputation of income only under s. 19.1(a) of the Child Support Guidelines,
self-employed unless there is an income determination issue).

3.2.47
3.2.48

determines quantum of child support.
recognizes deviations from child support amounts defined in the Child Support
Guidelines (e.g., incomes over $150,000, undue hardship, children over the age of
majority, special provisions).
determines and calculates payments for special or extraordinary expenses under the
Child Support Guidelines (Ontario), including consideration the child's contribution to
special or extraordinary expenses.

3.2.49
3.2.50
3.2.51
3.3
3.3.52

understands principles related to termination of child support.
determines security for child support obligations, including jurisdiction and quantum
(e.g., life insurance).
Spousal support, including Variations and Reviews
identifies, initially and on an ongoing basis, when spousal support issues are out of
FLSP scope and declines to act or continue to act (i.e., claims involving (a) questions
of income determination including matters that fall within section 17 (pattern of
income; non-recurring losses), section 18 (shareholder, director, or officer; adjustment
to corporation’s pre-tax income) and section 19(1) (b) to (i) of the Ontario Child
Support Guidelines (i.e., exempt from taxes; lives in country where income tax rate is
significantly lower than Canada; income has been diverted; property is not reasonably
utilized to generate income; failure to provide legal information; unreasonable expense
deductions; income derived from dividends, capital gains or other sources taxed at
lower rate than employment or business income; parent or spouse is beneficiary under
a trust or recipient of income or benefits from a trust); (b) third party experts ordered
by the court or retained by the party, such as vocational or occupation experts; (c)
Dependant’s Relief claims; or (d) parental support.

3.3.53

determines eligibility for spousal support by applying the appropriate legislation (e.g.,
who is a "spouse").

3.3.54

determines entitlement to spousal support by applying the appropriate factors and
objectives (e.g., compensatory; transitional; needs, means, and circumstances;
contractual; gross repudiation; retroactivity).
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3.3.55

determines who is obligated to pay spousal support by applying the applicable
legislation (e.g., former spouses).

3.3.56

calculates quantum and duration of spousal support including periodic and lump sum
support (e.g., appropriate use of the Spousal Support Advisory Guidelines and
relevant legal software, incomes in excess of $350,000, consumer price index).

3.3.57

understands the formulas used by the Spousal Support Advisory Guidelines (e.g.,
without child, with child, spousal support payable by custodial parent).
understands the role of judicial discretion in the application of the Spousal Support
Advisory Guidelines.

3.3.58
3.3.59

3.3.60
3.3.61
3.3.62
3.4
3.4.63
3.4.64
3.4.65
3.4.66
3.5

determines payor(s)'s income (e.g., CRA Notice of Assessment, line 150 of the
income tax return, imputation of income only under s. 19.1(a) of the Child Support
Guidelines (Ontario) as it applies to the Spousal Support Advisory Guidelines, selfemployed unless there is an income determination issue, double dipping).
determines security for spousal support obligations, including jurisdiction and quantum
(e.g., life insurance).
determines tax consequences related to spousal support (e.g., tax inclusion, tax
deduction, lump sum, periodic, retroactivity, delineation between child and spousal
support, increased tax deductions at source).
recognizes that a spousal support order may be assigned to and enforced by a
government agency.
Variations, Review and Motions to Change
identifies, initially and on an ongoing basis, when variations, reviews, and motions to
change are out of FLSP scope and declines to act or continue to act.
identifies a material change in circumstances or other specified threshold in a court
order or separation agreement relevant to parenting orders, child support, and
spousal support.
understands the differences between a variation, a review, and a suspension of
orders.
understands principles related to termination of orders.
Property

3.5.67

identifies, initially and on an ongoing basis, when property issues are out of FLSP
scope and declines to act or continue to act (i.e., claims involving: (a) third party
valuators; (b) joint family ventures (e.g., common law spouses); (c) equitable and trust
claims; (d) family or other Trusts; (e) interests in a sole proprietorship, partnership or
corporation; (f) pensions (excluding CPP and RRSP/LIRA/RIF held by a financial
institution); (g) bankruptcy; (h) unequal division (Section 5(6) Family Law Act claims);
(i) spousal election; (j) an Estate; or (k) contingent assets and liabilities (excluding
limited costs of disposition of the assets).

3.5.68

ensures parties qualify under the Family Law Act for an equalization of net family
property (e.g., common-law, co-habitation).

3.5.69

identifies what constitutes property under the Family Law Act (e.g., asset vs. income
(severance, pension, annuity), debt (joint or sole), real, personal, intellectual,
contingent assets and liabilities, pets, reward points, investments (e.g., whole life
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insurance, RRSP, RIF, LIRA, cash-only assets held by a financial institution (e.g.,
bank accounts, TFSA, and GIC)).
3.5.70

understands the principles of ownership, including presumptions (e.g., titled
ownership, equitable claims, resulting trust, constructive trust, joint family venture).

3.5.71

identifies the date of marriage and valuation date (e.g., understands the difference
between the valuation date and the date of separation for divorce purposes).

3.5.72

understands the principles of valuation of specific assets (e.g., appraisal of the
matrimonial home as property, costs of disposition).
understands exclusions and deductions (e.g., gifts, inheritances, and personal injury
settlements).

3.5.73
3.5.74

applies the principles of tracing (e.g., gifts, inheritances, personal injury settlements).

3.5.75

calculates net family property (NFP) and equalization payment, if any, and
understands the effect of a negative NFP.
determines when preservation of property or non-depletion orders are appropriate.
determines when sale or transfer of property is appropriate.

3.5.76
3.5.77
3.5.78
3.5.79
3.5.80

understands when equalization or division of household contents is appropriate and
implements it appropriately (e.g., jewellery, vehicles, furnishings, tools, art, antiques).
understands tax consequences or exemptions upon the transfer of assets (e.g.,
vehicles, RRSP rollover, matrimonial home).
determines the type of security required to secure an equalization or other property
payment, if appropriate.

3.6
3.6.81

Financial Disclosure
identifies, initially and on an ongoing basis, when financial disclosure issues are out of
FLSP scope and declines to act or continue to act (e.g., if financial disclosure reveals
income determination issues other than under s. 19(1)(a) of the Child Support
Guidelines (Ontario)).

3.6.82

advises the client of the initial and ongoing obligation to disclose financial information
(e.g., statutory, proportionality, relevance).

3.6.83

determines disclosure and supporting documentation necessary to establish income
for calculating spousal and child support, including special or extraordinary expenses
under the Child Support Guidelines.

3.6.84

determines disclosure and supporting documentation for exclusions, tracing, and/or
deductions.
determines disclosure and supporting documentation necessary to establish the value
of real and other property.

3.6.85
3.6.86

completes the appropriate financial forms (e.g., with or without property claim
including supporting disclosure, with support claim, certificate of financial disclosure).

3.6.87

understands and takes appropriate action with respect to non-disclosure of financial
information (e.g., knows what to request, how to compel disclosure, motions to require
disclosure).

3.7

Home/Matrimonial Home
identifies, initially and on an ongoing basis, when home/matrimonial home issues are
out of FLSP scope and declines to act or continue to act (i.e., claims involving (a) third

3.7.88
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party valuators (other than appraisals for the value of the matrimonial home and for
market rent); (b) severance of the joint tenancy; (c) equitable and trust claims; (d)
unequal division (Section 5(6) Family Law Act claims); or (e) an Estate.)
3.7.89

identifies ownership interests in the matrimonial home (i.e., joint tenants, tenants in
common, sole ownership).

3.7.90

applies the appropriate principles related to the matrimonial home when calculating
net family property.

3.7.91
3.7.92

understands the principles related to exclusive possession of the matrimonial home
and contents and possession of the home and contents (e.g., common-law couples).
identifies entitlement to and calculates quantum of occupation rent.

3.7.93

brings a motion for partition and sale of the home/matrimonial home when appropriate.

3.7.94

advises on the rights and limitation on transfers and encumbrances on a matrimonial
home and the appropriateness of a motion to dispense with consent.
advises on whether to sever joint tenancy or register a matrimonial home designation
or a certificate of pending litigation and refers the client to a lawyer to register the
appropriate document on title

3.7.95
3.8
3.8.96
3.8.97
3.8.98
3.8.99

Contempt/Enforcement of Orders
identifies, initially and on an ongoing basis, when contempt/enforcement of order
issues are out of FLSP scope and declines to act or continue to act.
advises and acts on the enforcement of domestic contracts.
files domestic contracts with the court under the appropriate legislation.
understands the jurisdiction of the Family Responsibility Office (FRO) to enforce courtordered support payments (e.g., whether FRO is responsible for enforcement or if
payment can be enforced privately).

3.8.100

understands the implications of withdrawal from the Family Responsibility Office
(FRO) and advises the client accordingly.

3.8.101

advises and acts on Family Responsibility Office (FRO) matters for enforcement of
support orders (e.g., forms, procedures, enforcement, motions to stay or suspend
enforcement and the underlying order, refraining orders, alternate payment orders,
suspension of driver's licence, suspension of passport).

3.8.102

3.8.103

determines enforcement options other than through the Family Responsibility Office
(FRO) (e.g., private enforcement, questioning, judgment debtor examination, writ of
seizure and sale, garnishment, Personal Property Security Act registration, charge
against land).
brings a motion for contempt when appropriate.

3.9

Domestic Contracts

3.9.104

identifies, initially and on an ongoing basis, when domestic contract issues are out of
FLSP scope and declines to act or continue to act (i.e., cohabitation agreements,
marriage contracts).

3.9.105

determines when a matter is incapable of performance under the law and advises
accordingly (e.g., unreasonable contract inclusions).

3.9.106

understands the types of domestic contracts (i.e., cohabitation, marriage, separation,
paternity, and family arbitration agreements).
7
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3.9.107

understands how to draft full, partial, or temporary domestic contracts using
appropriate language and clauses (e.g., using appropriate software, inclusion of
standard release terms (e.g., support, claims against the estate, contribution to
property), security, material change in circumstances).

3.9.108

ensures domestic contracts are properly executed under the Family Law Act.

3.9.109

recommends that independent legal advice (ILA) be provided by a lawyer prior to
execution of a domestic contract and declines to continue to act when ILA is refused.
identifies and avoids circumstances that could invalidate a domestic contract under
the Family Law Act and at common law (e.g., lack of financial disclosure, fraud, hidden
information).

3.9.110
3.9.111

understands the principles of unjust enrichment to identify when a matter is out of
scope and to ensure appropriate releases are contained in a domestic contract (e.g.,
common law relationships).

3.10
3.10.112
3.10.113

Change of name under the Change of Name Act
determines eligibility for change of name, including solvency, consent, and notice.
understands how to complete the appropriate change of name forms and follows the
appropriate process.
understands when to use the abbreviated change of name procedure (e.g., for
marriage, cohabitation, dissolution of marriage).

3.10.114
3.10.115
3.11
3.11.116

understands how to respond where the other parent(s) wishes to oppose or revoke a
change of name.
Divorces
identifies where a marriage is void or voidable (e.g. annulment, capacity) and identifies
initially and on an ongoing basis, where corollary relief, if any, is out of FLSP scope
and declines to act or continue to act (e.g., income determination issues, pensions,
unequal division, trust claims, third party valuators).

3.11.117

identifies the grounds for divorce (i.e., breakdown of the marriage: living separate and
apart for one year, cruelty, and adultery).

3.11.118
3.11.119

identifies the appropriate jurisdiction in which to bring a divorce proceeding.
fulfills the statutory duty to advise regarding reconciliation, facilities, and negotiating
support or custody through mediation.

3.11.120

understands the bars to divorce (e.g., collusion, connivance, condonation, reasonable
arrangements not made for the children).
understands the consequences of a divorce (e.g., limitation periods, succession rights,
health benefits, spousal entitlement, pension, beneficiary designations).

3.11.121
3.11.122

advises about the option and consequences of severing a divorce from corollary relief
and brings a motion to sever, where appropriate.

3.11.123

drafts, serves, and files an application for divorce and takes appropriate steps to
obtain a final order.
advises the client about the availability of waiver of the appeal period for a divorce and
takes appropriate steps.

3.11.124
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3.12
3.12.125

Victims of Domestic Abuse and Intimate Partner Violence
understands and identifies, initially and on an ongoing basis, when domestic abuse
and intimate partner violence issues are out of FLSP scope and declines to act or
continue to act.

3.12.126
3.12.127

identifies power imbalances, domestic abuse, or intimate partner violence.
takes appropriate action when there is an imminent risk of harm (e.g., safety plan, duty
to report (Children’s Aid Society, police, primary care provider)).

3.12.128

takes appropriate legal steps where domestic abuse or intimate partner violence has
been identified (e.g., emergency motions, ex parte motions, exclusive possession,
restraining orders).

3.12.129

refers the client to appropriate community resources where domestic abuse or
intimate partner violence has been identified.
understands how to draft orders related to domestic abuse and intimate partner
violence with sufficient specificity, including police enforcement.

3.12.130
3.12.131
3.13
3.13.132

serves orders related to domestic abuse and intimate partner violence on all relevant
police forces.
Intersecting Legal Issues
identifies, initially and on an ongoing basis, where intersecting legal issues render a
matter out of the FLSP scope and declines to act or continue to act (e.g., child
protection, estate matters (e.g., actions arising from the death of spouse, testamentary
trusts, Henson trusts)).

3.13.133

understands the interrelationship between family law and other areas of the law (e.g.,
privacy, business, real estate, estates, immigration (sponsorship agreements), torts,
trusts, contracts (other than domestic contracts)).

3.13.134

understands criminal law principles in family law matters and when to consult a
criminal law licensee (e.g., impact of bail conditions, admissions, communications).

3.13.135
3.13.136

understands tax principles in family law matters and when to consult tax experts.
understands property law (e.g., real property, interests in land, systems of land
registration, mortgages, negotiable instruments, the Personal Property Security Act)
and when to consult a real estate lawyer.

3.14
3.14.137

Indigenous Issues in Family Law
identifies, initially and on an ongoing basis, where Indigenous issues in family law
render a matter out of the FLSP scope and declines to act or continue to act (e.g.,
child protection).

3.14.138

demonstrates awareness of the impact of self-governance and customary laws on
Indigenous communities, including inherent jurisdiction, self-government agreements,
and law/by-law making authority (e.g., customary marriages).
demonstrates an awareness of the application of s. 19(1)(b) of the Child Support
Guidelines (Ontario) to child support orders (e.g., gross-up of non-taxable income).

3.14.139
3.14.140

demonstrates an awareness of the application of s. 89 of the Indian Act to the
enforcement of support orders (e.g., exemptions).
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3.14.141

understands the principles within the Family Homes on Reserves and Matrimonial
Interests or Rights Act (e.g., use, occupation, and possession of family homes on
reserves;division of property).

4.0
4.1
4.1.142

PROBLEM, ISSUE IDENTIFICATION, ANALYSIS, & ASSESSMENT
Information Gathering, Case Analysis, and Planning
identifies, obtains, and reviews relevant facts and documents.

4.1.143
4.1.144

identifies the relevant legal issues.
complies with all privacy legislation when gathering information.

4.1.145

recognizes urgency and takes emergency steps where necessary (e.g., refraining
orders, restraining orders, and preservation orders).

4.1.146

understands the importance of conducting legal research (e.g., distinguishing case
law) and preparing memoranda of law or facta.
demonstrates the ability to investigate facts related to a client matter, including when
to engage experts.

4.1.147
4.1.148
4.1.159
4.1.150
4.1.151

advises about available resources (e.g., Family Responsibility Office, Ministry
websites, support calculators, parenting resources, counselling, coaching).
develops an informed theory of the case and reassesses the theory of the case as the
matter evolves.
applies legal reasoning and engages in critical thinking to prepare pleadings,
arguments, or submissions to court.

5.1.155

develops an appropriate plan and strategies based on the law and in consultation with
the client to achieve desired results.
ALTERNATIVE DISPUTE RESOLUTION
Alternative Dispute Resolution
identifies, initially and on an ongoing basis, when ADR issues are out of FLSP scope
and declines to act or continue to act.
understands various dispute resolution processes (e.g., negotiation, mediation (open
versus closed), arbitration, collaborative, parenting coordination).
determines whether alternative dispute resolution (ADR) is necessary or appropriate
(the nature of the disputed and undisputed issues), when it can be ordered, and the
potential implications of choosing to use or not use alternative dispute resolution.
addresses potential power imbalances in alternate dispute resolution.

5.1.156
5.1.157

prepares the client for alternative dispute resolution (process, forms, and dynamics).
applies appropriate strategies and tactics during alternate dispute resolution.

5.1.158

understands the obligations when acting as a mediator (e.g., cannot represent parties,
ensuring parties understand the role of the mediator and when communications with
the mediator are not covered by confidentiality).

6.0
6.1

LITIGATION PROCESS
Processes
understands that attempts to resolve the matter without litigation are integral from
inception to completion of the matter.

5.0
5.1
5.1.152
5.1.153
5.1.154

6.1.169

10
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6.1.160

complies with practice directions and local practices (e.g., family information sessions,
dispute resolution officers, first appearance court, standard track/fast track).

6.1.161

drafts, serves, files, and amends pleadings (application, answer, reply) and forms as
required (e.g., confirmations (with respect to proceeding), requests for information,
minutes of settlement, draft orders, bills of costs, costs submissions, confirmations of
assignment).

6.1.162
6.1.163

recognizes when case management is available.
applies the basic principles of admissibility of evidence (e.g., relevance, materiality,
weight, prejudicial effect, probative value), especially electronic and/or social media
communications.

6.1.164

understands exceptions to admissibility (e.g., hearsay, opinion, privilege, improperly
obtained evidence, settlement discussions).

6.1.165

understands the notice and delivery requirements for specific documentary evidence
(e.g., business records, medical and other expert reports).
understands how and when to bring a motion to change an order under Rule 25(19)(be) or 25(20) of the Family Law Rules.

6.1.166
6.1.167
6.1.168
6.2
6.2.169
6.2.170
6.2.171

ensures the appropriate endorsement is made and takes out the order after court
appearances (motions, conferences, trials).
advises on applicable appeal periods and refers the client to a lawyer for appeals.
Case, Settlement, and Trial Management Conferences
demonstrates an understanding of the purposes and potential outcomes of case,
settlement, and trial management conferences.
understands the jurisdiction of the judge to make orders at conferences.
prepares for and attends conferences (e.g., identifies objectives and limitations; drafts,
serves, and files the conference brief; updates and files financial statements and other
documents as required).

6.2.172
6.3
6.3.1734

prepares clients for conferences and explains the purposes of the conference.
Motions and Temporary Relief Proceedings
understands the availability and merits of temporary relief (procedural motions, Form
14B, motions with and without notice).

6.3.1745

understands how to draft, serve, and file notice of motion and any amendments,
supporting affidavits, facta, and offers to settle the motion as necessary.
understands when and how to obtain an order to question the other side.

6.3.1756
6.3.176

understands when to attend and how to conduct questioning and how to use the
transcript of questioning.

6.3.177
6.4
6.4.178

prepares for and argues motions.
Trial or Hearing Preparation
understands required timelines for trial or hearing.

6.4.179
6.4.180

drafts and negotiates agreed statements of facts.
drafts and responds to requests to admit.

6.4.181
6.4.182

prepares own witnesses for examination and cross-examination.
prepares and conducts examination of own witnesses.
11
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6.4.1834
6.4.184

prepares and conducts cross-examination of witnesses of other parties.
understands how and when to compel witnesses, including issuing a summons to
witness.

6.4.185
6.4.186
6.5
6.5.187

prepares, raises, and responds to objections (e.g., hearsay, relevance).
prepares and presents opening and closing statements.
Conduct of Trial
understands the Family Law Rules governing trials (e.g., trial record, evidence,
focussed trials, mini trials).

6.5.188

updates documents for trial (e.g., financial statements, net family property statements,
comparisons of net family property).

6.5.1890

ensures the matter has been completed and documented appropriately in accordance
with the disposition (e.g., judgment/order issued, support deduction order filed and/or
withdrawn).

6.5.190

advises client on how to implement the final order (e.g., arranging for sale the
matrimonial home, , transferring funds, taking any child-related actions).
Motions to Change
brings a motion to change under Rule 15 of the Family Law Rules.
prepares and serves a confirmation of assignment when necessary.
understands the role of family support workers under s. 59 of the Ontario Works Act
and regulations thereunder (e.g., Ontario Regulation 134/98).

6.6
6.6.191
6.6.192
6.6.193
6.7
6.7.1945

Costs of Each Step in Litigation
advises on the principles related to costs, offers to settle, and security for costs (e.g.,
Rule 24 of the Family Law Rules, parties’ ability to fund or pay for a cost order and
whether the obligation would affect the care, maintenance, or interests of the children).

6.7.195

prepares submissions on costs.

7.0
7.1
7.1.196

PRACTICE MANAGEMENT ISSUES
Practice Management
demonstrates proficiency with industry-specific software and online services (e.g.,
MySupportCalculator, DivorceMate, SupportMate, federal child support look-up,
Ontario child support recalculation service).

7.1.197

complies with Law Society client identification and verification requirements (By-Law
7.1).

7.1.198

complies with Law Society marketing and advertising rules regarding firm name,
letterhead, and FLSP scope of practice.

7.1.199

maintains competence (e.g., skill and knowledge, care and diligence, client service)
and quality of service and seeks appropriate assistance when the matter is beyond the
family legal service provider’s abilities.

7.1.200
8

complies with continuing professional development requirements.
PROHIBITIONS

8.1
8.1.201

Practice Restrictions
does not act in matters where a client is under the age of 18 years or there are
"special parties" (i.e., where the court or the Public Guardian and Trustee has
12
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determined that party cannot represent her or himself (Family Law Rules, Rules 2 and
4(2)).
8.1.202

does not act when there are legal issues, or assets, outside of Ontario (e.g.,
extraterritorial jurisdictional issues, Interjurisdictional Support Orders Act, if a party
files income tax in another jurisdiction).

8.1.203

does not act where there are child protection proceedings or where there are
allegations of sexual abuse at the outset or that arise during the retainer.

8.1.204
8.1.205

does not act on applications for adoptions.
does not act on applications for declaration of parentage.
does not act when there are reproductive or fertility law issues (e.g., surrogacy
agreements, known donor, IVF, frozen embryos, etc.).

8.1.206
8.1.207
8.1.208
8.1.209

does not act on appeals, including motions for leave to appeal, but may waive the
appeal period for divorce.
does not act where there are issues outside of the current scope for paralegals as
articulated in By-law 4.
declines to continue to act and refers the matter to a lawyer where issues arise during
the course of the retainer that are outside of the scope of permissible practice.

13
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Request for Information
Family Legal Services Provider Licence Training Program
RFI Reference Number: LSO – RFI – FLSP012020
1. Purpose of RFI
The Law Society (“Society) is issuing this RFI for the purpose of gathering information from
accredited teaching facilities about the delivery of an educational training program for the Family
Legal Service Provider (“FLSP”) Licence, in the context of a broad consultation on the licensing
framework. This RFI is expressly not intended to create a legal relationship with any education
provider or initiate or be part of a formal legally binding bidding process and does not constitute
a commitment by the Society to procure any good or service.
2. Description of the Project
The Society is seeking input from accredited colleges and universities on the feasibility of the
proposed training outline.
This RFI is focused on seeking feedback from accredited teaching institutions who can deliver
the educational curriculum components set out in the framework. In particular, the Society is
seeking feedback from potential educational institutions regarding design and delivery options
for the program, the duration of the program, criteria for faculty selection, and the assessment
requirements to ensure fulfillment of the required competencies that would form the basis of the
FLSP licence.
3. Program Requirements
The educational program must offer a minimum of 550 mandatory instructional hours in
compulsory legal courses, as specified below, based on the 209 mandated competencies
contained in Appendix C.
Proposed Course(s) with subtopics and related
competencies in brackets
1

2
3

Family Legal Services Introduction and Overview
- Introduction/Overview/Knowledge of Law (11)
- Divorce (9)
- Prohibitions (9)
Intimate Partner Violence
Parenting Orders and Decision Making (8)

Number of
Minimum
Competencies Instructional
Hours
29

85

7
13

20
30
1
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- Change of name (5)
4
Child Support and Spousal Support
- Child Support (12)
- Spousal Support (11)
Division of Property, Financial Disclosure, and Matrimonial
5
Home
- Property (14)
- Financial Disclosure (7)
- Matrimonial Home (9)
6
Domestic Contracts
7
Family Law Procedure
- Variations, Reviews, and Motions to Change (7)
- Litigation Process (20)
- Contempt/Enforcement (8)
8
Indigenous Family Legal Services
9
Family Legal Services and Intersecting Legal Issues
10 Written and Oral Advocacy, including ADR, in the family
legal services context
- Information Gathering, Case Analysis, and Planning
(10)
- ADR (7)
- Advocacy (13)
11 Ethics, Professional Responsibility, and Practice
Management in Family Legal Services
- Ethics and PR (14)
- Practice Management (5)
TOTALS:

23

60

30

70

8
35

25
90

6
9
30

15
25
85

19

45

209

550

While the Society’s preference is to have these courses delivered in an in-person educational
setting, the Society is open to alternate delivery models that have been successfully
implemented. In addition to the instructional hours, there may be a mandatory field placement
required as part of the training program prior to the issuance of the FLSP licence.
Minimum requirements for educational institutions to be considered for the delivery of the
program:
-

Accredited facility through the Ministry of Training, Colleges and Universities.
Faculty delivering the program must have teaching experience and practice experience
in family law.
Ability to incorporate relevant field placements or other forms of experiential training for
all students within this program.

As the Law Society is in the consultative stage, the responses to this RFI will inform the
program and training requirements to ensure fulfillment of the competencies and appropriate
program design, should the FSLP licensing framework be implemented by the Law Society.
2
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4. Questions Regarding RFI
If education providers have questions regarding any part of this RFI, they may submit such
questions, in writing, and in accordance with section 7, to the contact person listed in section 7
by November 2, 2020. The Society will respond to all questions submitted by education
providers by issuing an addendum to be posted on https://lso.ca/about-lso/initiatives/family-lawaction-plan. The Society will not respond to questions submitted other than in accordance with
section 7 or to a person other than the contact person listed in section 7.
5. Addenda
Any changes to this RFI will be communicated by way of a written addendum to be posted on
https://lso.ca/about-lso/initiatives/family-law-action-plan. All addenda, including any addendum
issued to respond to questions will be deemed to be incorporated into this RFI. In preparing
their response, education providers should not take into consideration any changes to this RFI
or any response to questions unless such changes or responses are confirmed by addendum.
All education providers are responsible for ensuring that they have reviewed all addenda issued
by the Society.
6. Timetable
The timetable for the request for information (“RFI”) process is set out below:
#
1
2
3
4

Description
RFI release date
Deadline for submission of questions
LSO response to questions
Deadline for submission of response to RFI

Dates
June 26, 2020
November 2, 2020
November 16, 2020
November 30, 2020

The Society reserves the right to terminate this RFI process for any reason at any time.
7. Submission of Response
Education providers should respond to this RFI by submitting by e-mail, hand delivery, mail, or
courier, a completed and signed Response Form in Appendix #1, to indicate, among other
things, the education provider’s acceptance of the terms of this RFI. A completed and signed
Response Form should be submitted to the attention of the Society contact person listed below.
Responses should be clearly marked with RFI Reference Number LSO – RFI – FLSP012020:
Senior Counsel, FLSP Call for Comment
Professional Development and Competence
Law Society of Ontario
130 Queen Street West
Toronto, Ontario M5H 2N6
Phone: 416-947-3919
Email: submissions@lso.ca
3
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APPENDIX # 1 RESPONSE FORM: LAW SOCIETY OF ONTARIO REQUEST FOR INFORMATION FOR THE
FAMILY LEGAL SERVICES PROVIDER LICENCE TRAINING PROGRAM: LSO – RFI - FLSP012020

1. Executive Summary
1.1

Provide an executive summary of the educational institution’s response.

2. Educational Institution Information
2.1

Provide the educational institution’s legal name, the full address, telephone number,
and fax number.

2.2

Provide the name, address, telephone number, fax number, and email of the contact
person(s) for the educational institution with respect to this RFI.

2.3

Provide a brief outline of the educational institution’s background, including the
length of time the educational institution has been in business, a brief history and
overview of the educational institution, and the number of in-house staff employed
by the educational institution in areas relevant to this RFI.

3. Information Requested
Please provide information regarding the following:
3.1

How will the educational institution design and deliver the program, with both part
time and full time options, in accordance with the minimum hours outlined to support
the required competencies?

3.2

What is the potential duration of the program and what would the delivery methods
be to support the required competencies?

3.3

What will the criteria be for the selection of faculty? There is no requirement at this
point to identify the faculty responsible for delivering the program, but to outline how
the faculty will be selected for this program.

3.4

How will students be assessed to ensure fulfillment of the required competencies to
support the FLSP licensure process?

3.5

How would the educational institution provide or coordinate field placements as part
of this program?

3.6

How will the cost of delivering the program be determined?

4. RFI Terms of Reference
4.1

This RFI is expressly not intended to create a legal relationship with any education
provider, or initiate or be part of a formal legally binding bidding process and does
4
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not constitute a commitment by the Society to procure any good or service. This RFI
may, but will not necessarily, result in subsequent negotiations with any education
provider, a contract with any education provider, or a procurement process of any
kind, including, without limitation, a request for proposals or a request for quotations.
4.2

The Society will not be held liable or accountable for any error or omission in any
part of this RFI and does not make any representation, warranty or guarantee
regarding the accuracy of the information in this RFI.

4.3

Expenses incurred by an education provider for the development and presentation
of their response to this RFI or for any activities relating to this RFI are entirely the
responsibility of the education provider and will not be charged to the Society for any
reason.

4.4

The education provider will not use the Society’s name for promotional purposes
without prior written consent of the Society.

4.5

All information and documentation provided to an education provider by the Society
in connection with this RFI is the property of the Society and will be treated as
confidential. An education provider will not, without the written authorization of the
Society, copy, share, disclose or release the information and the documentation
provided to the education provider by the Society in connection with this RFI for any
purpose other than to reply to this RFI. Upon request of the Society, the education
provider will return this information and documentation to the Society or destroy it in
a manner that prevents unauthorized access and thereafter notify the Society that it
has been destroyed.

4.6

Except where expressly stated otherwise in the RFI, in any response to the RFI, or
in any documents accompanying a response, responses and any accompanying
documentation submitted by an education provider will become the property of the
Society and will not be returned. The Society may reproduce, for internal use, any
response and accompanying documents submitted to the Society.

4.7

Any price or costs included in a response, including but not limited to professional
service, are provided for informational purposes only and will not be binding on the
education provider.

4.8

This RFI does not limit any pre-existing rights of the Society. Without limiting the
generality of the foregoing, the Society reserves the right to,
(a) request, at any time during the RFI process, further information from any
education provider, including from any education provider who did not
respond to this RFI;
(b) initiate discussions with any education provider, including an education
provider who did not respond to this RFI;
5
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(c) negotiate with any education provider for the procurement of any good or
service, including an education provider who did not respond to this RFI;
(d) contact one or more education providers, including an education provider
who did not respond to this RFI, for the purpose of having the education
provider participate in a request for proposal or a request for quotation
process for the procurement by the Society of any good or service;
(e) enter into a contract for the procurement of any good or service with any
education provider, including an education provider who did not respond to
this RFI; or
(f) elect not to proceed with the procurement of any good or service that is the
subject of this RFI.
4.9

The education provider is deemed to have reviewed any and all addenda issued by
the Society in respect of this RFI. The education provider confirms that the
education provider has reviewed the following addenda in the preparation of this
response. If no addenda were issued, please list “None”.
Addenda #:
______________________________________________________________

4.10

If the education provider requests to supplement its response with an oral
presentation, please indicate below. The education provider understands that the
education provider may be required at the request of the Society to participate in an
oral presentation to supplement the education provider’s response.

4.11

The information in this response is, to the best of the education provider’s
knowledge, accurate and complete.

By signing below, the education provider acknowledges its acceptance of the terms of reference
set out above and all the terms set out in the RFI.

_____________________________
Signature of Witness

______________________________
Signature of Education Provider
Representative

_____________________________
Name of Witness

______________________________
Name and Title of Education Provider
Representative

Date of Signature: _____________________
6
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The Law Society’s Access to Justice (A2J) Committee
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Family Law Action Plan implemented by the Law
Society to “improve access to justice for Ontario
families”.
The Plan was the Law Society’s contribution to a joint
action plan with the Province of Ontario, as a result of a
2016 report by Justice Bonkalo which reviewed
whether the family justice system could be improved
by expanding the delivery of legal services to providers
other than lawyers.
According to the Law Society, the most acute legal
need for Ontarians is representation in family court,
where approximately 60% of the parties are selfrepresented.
The proposed FLSP would be a licensed paralegal
trained specifically to obtain the FLSP license. No
recommendation has been put forward for another
legal service provider to take on this role, such as a law
clerk. The training would include 6-8 months on a fulltime basis or one year on a part time basis. The Law
Society has also issued a Request for Information to
gather information from accredited colleges and
universities for the delivery of an educational training
program to support the proposed FLSP licence.
The details of the proposed new licensee can be found
in the Access to Justice Committee: Family Legal
Services Provider Licence Consultation Paper.
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In general, the proposed FLSP will be authorized to
offer the following services:
Legal advice
Drafting legal documents
Representation in court or before an adjudicative
body
Negotiating legal interest or rights
The FLSP will be authorized to offer these services in
the following areas of family law (with any exclusions or
limitation to be set out in an applicable by-law):
Divorces
Parenting order and decision-making (custody
and access)
Child and spousal support
Contempt/enforcement orders
Separation agreements, paternity agreements,
and family arbitration agreements provided that
the client agrees to obtain independent legal
advice from a lawyer
Change of name applications
Division of property
The FLSP would NOT be able to engage in several out
of scope activities, including:
Matters involving income determination
Third-party experts and valuators
Relocation/mobility
Cohabitation agreements and marriage contracts
Child protection matters
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Adoptions
Declarations of parentage
Matters where the client is under the age of 18 or
mentally incapable
Matters involving reproductive/fertility law issues
Appeals or motions for leave to appeal
Matters overlapping with an area that is out of
scope for the FLSP or out of scope for paralegals
generally
Or where legal issues or assets are outside
Ontario.
The Call for Comment is “an opportunity to engage in
productive dialogue with the legal community and the
public on the most effective approach to improving
access to family law services.” The Law Society has set
out a list of consultation questions and is looking for
comments and input to be submitted by November 30,
2020.
The questions and information on how to submit your
comments can be found here.
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CONSULTATION PAPER: EXPANDING THE CLASSES OF
LEGAL SERVICE PROVIDERS IN SASKATCHEWAN
SECTION I: BACKGROUND
1. The project
The Ministry of Justice and the Law Society are exploring possibilities for allowing non-lawyers
to provide some legal services in Saskatchewan. The possibilities include:
• expanding the scope of paralegals working under the supervision of lawyers;
• relaxing the restrictions on other types of professionals who provide services akin to
legal services; and
• creating a new class of legal service technicians who would be permitted to provide
some legal services independently after undergoing training and assessment.
The project’s overall goal is to provide greater access to legal services for Saskatchewan
citizens.
2. Consultation process
The Law Society and the Ministry have been holding informal discussions with individual
paralegals and their associations to better understand the current market. In particular, we are
gathering information about the current environment, including how many non-lawyers are
working in any legal capacity or are delivering some kind of informal legal service in
Saskatchewan.
This document is the first step in the formal consultation process. It is being distributed to
stakeholders for their consideration before completing the accompanying survey respecting the
scope of practice for non-lawyer legal service providers. We hope to engage the courts, the
profession in general, Crown corporations, Saskatchewan Trial Lawyers Association,
Collaborative Law, Canadian Bar Association, Pro Bono Law, Public Legal Education
Association, CLASSIC, Legal Aid, tribunals, community based organizations, notaries,
paralegals, the public, insurance brokers, financial institutions, financial planners, and estate
planners.
The Ministry and the Law Society will also conduct direct consultations with stakeholder groups
to enable substantive conversations to occur.
A Task Force made up of representatives of affected stakeholders will be constituted to review
the results of the survey and the direct consultations and develop recommendations regarding:
• the classes of legal service providers to be established, if any;
• the approach to regulation of those service providers;
• the scope of practice of those service providers; and
• proposed amendments to The Legal Profession Act, 1990 to implement those
recommendations.
There is much the Task Force needs to know from all stakeholders before it can propose a wellconstructed regulatory approach for consideration by the Benchers of the Law Society and the
Ministry. This consultation document is designed to initiate that process.
{00114629.DOCX}1
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3. Reasons for the project
a) Access to justice
Access to justice/legal services is one of the most important issues affecting the legal system
today. Many individuals say they are either: 1) unable to afford a lawyer; 2) unable to find a
lawyer who practices in remote locations around the province; or 3) unable to find a lawyer who
is competent or willing to practice in the required area of law. In some cases individuals facing
legal problems may need to self-represent.
Many prominent national organizations have written reports on the issue of access to justice,
and many of these reports encourage those in the legal profession to look at expanding the
scope of legal service providers in each province.
In “Reaching Equal Justice: an invitation to envision and act,” the Canadian Bar Association has
suggested a holistic, team approach to the delivery of legal services using lawyers, paralegals
and other types of service providers – both of legal services and other types of services.
In “Access to Civil & Family Justice - A Roadmap for Change,” the National Action Committee
on Access to Justice in Civil and Family Matters led by the Honourable Mr. Justice Thomas
Cromwell has called for modernization and expansion of the legal services sector, including:
• increased opportunities for paralegal services;
• increased legal information services by lawyers and qualified non-lawyers; and
• programs that match unmet legal needs with unmet legal markets
Finally, Dr. Julie MacFarlane of the University of Windsor has conducted extensive research on
self-represented litigants in Canada. In her report, “The National Self-Represented Litigants
Project: Identifying and Meeting the Needs of Self-Represented Litigants,” she reports that the
most consistently cited reason for self-representation was the inability to afford, to retain, or to
continue to retain legal counsel. She also explains that in several cases, paralegal work with
appropriate restrictions could greatly benefit self-represented litigants in light of the public need
for less costly legal services.
These reports also encourage the legal profession to put the public first. The Law Society and
the Ministry share a common interest in improving access to justice to the benefit of the public.
b) More consumer choice
Not all legal services need to be provided by a lawyer. There is a spectrum of services that
need to be provided. On one end of the spectrum is routine commoditized legal work while on
the other is high-level strategic advice. At present, many legal assistants routinely complete
significant work on real estate, wills and estates, corporate and family law matters. With
appropriate training and regulation, the scope of their services to the public could be expanded.
In many other professions, the customer is permitted to choose the level of services required.
The consumer can choose the amount of risk they wish to undertake to acquire the services
they need. The average person is extremely disadvantaged in facing the legal system; someone
with training and experience to help could be of significant value. At present, many individuals
who find themselves unable to afford or retain a lawyer attempt to deal with their legal issue on
{00114629.DOCX}2
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their own, often with great difficulty. Having some assistance from a legal technician or
paralegal would be better than going it alone.
c) Effective regulation of legal services
Due to the issues described above, the Ministry and the Law Society acknowledge that change
is necessary, and that being proactive will result in the best possible outcome for the
Saskatchewan public, the legal profession and other service providers. If we do not engage
with these changes, those issues are likely to be resolved by courts, legislatures, and the
marketplace in ways that might not consider stakeholder interests and concerns.
SECTION III: PROPOSED APPROACH
Unlike lawyers, whose scope of practice includes all legal services, any new class of legal
service provider would likely have a clear delineation of the scope of permitted activities.
Recommendations regarding the details of any proposed licensing and regulatory schemes
would be developed by the Task Force following consultation.
The main focus of this stage of consultation is the scope of practice for potential new categories
of service providers. In order to assist stakeholders in identifying an appropriate scope, the
following section provides an overview of the scope of practice of non-lawyer legal service
providers in other jurisdictions.
SECTION IV: LEGAL SERVICE PROVIDERS IN OTHER JURISDICTIONS
While Saskatchewan’s legal services market has unique characteristics, other jurisdictions
provide useful examples of various ways additional categories of service providers might
function.
a) Ontario
The Law Society of Upper Canada assumed responsibility for the regulation of paralegals in
2007. Although the educational requirements differ, paralegals are subject to all of the same
regulatory requirements as lawyers in Ontario.
Licensed paralegals may represent someone in small claims court matters, traffic and other
provincial offences, landlord-tenant and other matters handled by tribunals and administrative
bodies, and minor matters under the Criminal Code. Paralegals are not permitted to appear in
Family Court. Within the course of authorized proceedings, a licensed paralegal may:
• give legal advice concerning legal interests, rights or responsibilities with respect to a
proceeding or the subject matter of a proceeding;
• draft or assist with drafting documents for use in a proceeding; and
• negotiate on behalf of a person who is a party to a proceeding.
Any other legal services, such as drafting wills or handling real estate transactions or estates,
must be provided under the supervision of a lawyer.

{00114629.DOCX}3
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b) B.C.
Currently, British Columbia has a Society of Notaries Public which regulates notaries in the
province who are permitted to provide certain legal services. In addition to traditional notarial
services, notaries in B.C. can prepare and execute a host of legal documents, including powers
of attorney, advanced health care directives, affidavits, instruments relating to property and
commercial transactions, and wills or other testamentary instruments. The Law Society of B.C.
has concluded that it is in the public interest to have one consistent regulatory standard for all
legal service providers in the province. As a result of several years of examining that objective,
the Law Society of B.C. and the Society of Notaries Public of B.C. have agreed that the latter
will be subsumed into the Law Society’s regulatory regime.
While lawyers and notaries will remain distinct categories of legal service providers, the Law
Society of B.C. has also decided to pursue the establishment of a new class of non-lawyer legal
service providers to provide certain legal services, subject to regulation by the Law Society.
The proposed new class would be called “certified paralegals,” and would be permitted to
handle preparatory and out-of-court settlement work related to family law matters, advocate for
clients before administrative tribunals, traffic court and small claims court and conduct
mediations.
In January 2013, the Law Society of B.C. adopted new rules to expand the scope of “designated
paralegals,” which must be supervised by a lawyer. In any area of law where a supervising
lawyer deems a designated paralegal competent, the paralegal is now permitted to give legal
advice to clients. Designated paralegals may also make limited courtroom appearances to deal
with uncontested procedural family law matters and some contested matters and accept
undertakings. A lawyer may only supervise a maximum of two designated paralegals. The B.C.
Provincial and Supreme Courts granted designated paralegals a limited right of audience in
family law matters for the duration of the two-year pilot project.
c) Washington State
The Washington Supreme Court created a new class of service providers, called Limited
License Legal Technicians (LLLTs), in 2012. Washington distinguishes between LLLTs and
paralegals. LLLTs are authorized to engage in the limited practice of law in approved practice
areas of law without the supervision of a lawyer but cannot represent clients in court
proceedings or negotiation. Paralegals are employed or retained by a lawyer, law office,
corporation, governmental agency, or other entity and perform specifically delegated
substantive law-related work for which a lawyer is responsible. The State also created Limited
Practice Officers (LPOs), who are lay persons authorized to assist with documents in the sale of
property, closing a loan, or extending credit after. LPO’s must take and exam to become
certified by the Washington Supreme Court.
d) New York State
In February of 2014, New York State launched a “Court Navigator” Program to assist
unrepresented litigants during court appearances in landlord-tenant and consumer debt cases.
Specially trained non-lawyers, called Court Navigators, provide general information, written
materials, and one-on-one assistance to eligible unrepresented litigants under the supervision of
not-for-profit service providers approved by the Court. In addition, Court Navigators provide
moral support to litigants, help them access and complete court forms, assist them with keeping
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paperwork in order, in accessing interpreters and other services, and otherwise explaining the
courtroom process.
Court Navigators are also permitted to accompany unrepresented litigants into the courtroom in
some courts and while they cannot address the court on their own, they are able to respond to
factual questions asked by the judge. The Court Navigators are college students, law students
and other persons deemed appropriate by the Program. Court Navigators do not give legal
advice or get involved in negotiations or settlement conferences, nor do they give out legal
information unless they have the approval of the Chief Administrative Judge of the Courts.
e) Utah
In December of 2015, the Utah Supreme Court signalled that it will allow licensed paralegal
practitioners (LPP) to help clients navigate the legal system, though the new professionals won’t
be allowed to appear in court. LPPs will be able to help clients fill out legal forms, prepare
settlements and represent them in mediated negotiations in the areas of family law, eviction and
debt collection. The Utah State Bar will oversee licensing and discipline of LPPs, but the
educational requirements and scope of practice have not yet been determined.
f) Others
Other commonwealth countries, such as England, Scotland, Ireland, Australia and New Zealand
have multiple-licensing legal professions. All of these countries distinguish between barristers
and solicitors. In Australia, New Zealand, Scotland and Ireland, licensed conveyancers make
up a third category. Scotland also has solicitor-advocates which are regulated by the solicitor’s
regulatory body. Finally, in addition to barristers, solicitors and conveyancers, England and
Wales has five other categories of licensees, all of whom are independently regulated, including
patent attorneys, trade mark attorneys, costs lawyers and notaries. Each profession has a set
of reserved legal activities (some overlap), set out by the Legal Services Act 2007.
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EXECUTIVE SUMMARY
The Legal Services Task Team was appointed to examine whether service
providers other than lawyers should be permitted to provide some legal
services in Saskatchewan. This paper summarizes the work the Task Team
undertook to examine this issue, the conclusions the Task Team reached,
and the associated recommendations the Task Team makes for the future
of legal services in Saskatchewan.

RATIONALE
The Task Team was asked to examine this issue for three reasons:
1. Access to Legal Services - While almost half of Canadians will experience a legal issue
in any given three-year period, many people do not resolve their legal issue with the
assistance of a lawyer due to being unable to: a) afford the cost of legal services; b)
access services in rural and remote communities; c) find a lawyer willing or able to
provide services in some processes or areas of law; or d) access services in one’s own
language or culture. As a result, many people are representing themselves in legal
processes without assistance, often with great difficulty.
2. More Consumer Choice - In Saskatchewan, only members of the Law Society (lawyers
and students-at-law) are authorized to perform and deliver legal services. This has
the effect of reducing competition and increasing prices by restricting the supply
of legal services. While the public has an interest in ensuring that legal services are
competently delivered, a law degree may not be required in order to competently
deliver all legal services. In many other professions, services are provided by a range
of service providers and consumers are permitted to choose the level of services and
amount of associated risk they are willing to tolerate in order to acquire the services
they need.
3. Effective Regulation of Legal Services - Due to a high demand for legal services,
many organizations and individuals try to meet their clients’ needs by providing
legal information and assistance where it is otherwise not available. Similarly, other
professionals regularly provide services that could be classified as legal services.
Many of these service providers do not pose a significant risk to the public and,
in many cases, are even regulated by another statutory body. The Legal Profession
Act, 1990 contains a broad prohibition against the unauthorized practice of law and
provides very little guidance to the public, service providers, and the Law Society
about what type of services related to law might be performed by those who are
not lawyers. Lack of clarity can stifle innovation and limit the availability of valuable
information and sources of support for the public.
FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018
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WITH THESE REASONS IN MIND, THE TASK TEAM
WAS ASKED TO CONSIDER THE FOLLOWING:
•

Whether permitting service providers other than lawyers to deliver some legal
services would be likely to improve the ability to access legal services for those
currently unable to do so;

•

Whether it would be appropriate to allow the public to have greater choice in
the level of service they desire and the amount of risk they are willing to accept,
balancing considerations of protecting consumers from harm with providing more
options and increased access to legal services;

•

Whether the Law Society and the Ministry of Justice might be able to provide
more clarity and guidance about what types of services related to law might be
performed by those who are not lawyers; and

•

Whether the current system represents the most effective approach to regulation
of legal services and, if not, how it might be improved.

THE TASK TEAM’S PROCESS
To examine this issue, the Task Team engaged in a broad range of activities, which are
described in further detail throughout this report.
The Task Team reviewed the landscape of legal services and legal service providers
in Saskatchewan, including understanding the regulatory structure and activities of
lawyers, paralegals and assistants working under the supervision of lawyers, notaries
public, Aboriginal Courtworkers, students-at-law, mediators and arbitrators, Workers’
Advocates, Court staff, legal service organizations, other professions, and other
community service organizations. For more information, refer to section 4.
The Task Team reviewed reports and heard presentations about alternative legal
service providers and models in other jurisdictions, including Ontario, British Columbia,
Nova Scotia, Manitoba, Washington State, New York State, Utah, and elsewhere in the
Commonwealth. For more information, refer to section 5 and Appendix B.
The Task Team reviewed the results of consultation surveys of legal service providers
and the public conducted by the Ministry of Justice and the Law Society in spring
2016. For a summary of results, refer to section 6.1. For more detailed results, refer
to Appendix C.
The Task Team conducted consultations with a wide range of stakeholders in a variety
of formats. For more information about who was consulted, how they were consulted,
and the themes arising from the consultations, refer to section 6.2, Appendix C and
Appendix D. Themes touch on the nature of unmet legal needs in Saskatchewan,
perceptions of opportunity and risk associated with new legal service providers,
and considerations impacting the introduction of new legal service providers in
Saskatchewan.
ii
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The Task Team learned about other trends that are evolving in the legal market and
the legal system and how they may intersect with the Task Team’s mandate. For more
information, refer to section 6.3. These trends touch on court processes, shifting
models of dispute resolution, other practice models, entity regulation, technology,
indigenous legal traditions and reconciliation, law school education and training, and
collaborative and interdisciplinary approaches.
The Task Team studied the current and trending demographics of the Saskatchewan
public and the legal profession. For more information, refer to section 3.1. Themes
touch on the distribution of the population compared to the distribution of legal
services and the medium income, language, and cultural identity of the population
compared to that of the legal profession.
The Task Team reviewed and considered a wide range of reports touching on the
provision of legal services, the legal services market, other models of legal service
delivery, and public legal needs. For more information, refer to Appendix E.
The Task Team collectively discussed all that they learned, applied it to the
Saskatchewan context, and reached consensus on a range of conclusions and
recommendations. For more information, including a detailed summary of the
discussion and considerations informing the recommendations, refer to section 7.

THE TASK TEAM’S RECOMMENDATIONS
Overall, the Task Team concluded that while there are unmet legal needs in
Saskatchewan, it is not yet time to move towards the creation of an entirely separate
professional group of legal service providers with a common scope of practice. The
conditions in other jurisdictions that supported the creation of a separate professional
group do not currently exist in Saskatchewan, but circumstances may change.
However, the Task Team concluded that it was time to move towards greater flexibility
in the regulation and delivery of legal services. For this reason, the Task Team
recommends that the legislative structure be revised to make space for a different
regulatory approach and greater flexibility in its application.
The Task Team concluded that one of the greatest unmet public needs reflected in the
consultations was for more ways to obtain legal information about legal frameworks,
legal processes, resolution options, and how to navigate the system. For this reason,
the Task Team recommends that the provision of legal information be deregulated so
that anyone is able provide it. The Task Team also concluded that there was a need for
greater clarity between what constitutes legal information and what services would
require a license. Accordingly, the Task Team recommends that the ‘practice of law’
be defined in the legislation and that guidelines be created to support the public
and potential service providers in understanding what information can be provided
without a license.
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The Task Team also concluded that some limited legal services currently provided
by some professionals and other classes of persons in the scope of their ordinary
work do not pose a risk to the public and do not need to be regulated by the Law
Society. To reflect this conclusion, the Task Team recommends expanding the list
of exceptions to the unauthorized practice of law provisions to include additional
circumstances and classes of service providers.
The Task Team also recognized that there are a number of highly competent and
experienced legal assistants and staff currently working under the supervision of
a lawyer. The Task Team concluded that the current list of tasks that supervised
professionals are not permitted to perform is too restrictive. Accordingly, the Task
Team recommends that the Law Society review the current restrictions on services
that can be performed by supervised professionals to determine where the list of
permitted tasks can be expanded. In this way, greater discretion can be granted
to supervising lawyers to determine the appropriate scope of services that can be
provided by professionals and staff working under their supervision.
The Task Team also concluded that there are a range of needs that would remain
unmet despite the above recommendations and was of the view that alternative
service providers should be allowed to deliver legal services by some means.
However, the Task Team did not feel that there was a common scope of practice that
would be appropriate for all alternative service providers in all contexts. Rather, the
appropriate scope of practice for a provider has more to do with the individual (or
supervising organization) providing the service than with the nature of the service
itself. The Task Team concluded that some context-specific needs could be serviced
by alternative service providers operating within a specific, individualized scope of
practice reflecting the knowledge, training, and experience of the service provider or
group of service providers.
Accordingly, the Task Team recommends the creation of limited licenses for the
practice of law that can be granted by the Law Society on a case-by-case basis, with
appropriate requirements and practice conditions based on the circumstances of the
licensee. The Task Team recommends that the licensing structure be applicationbased, be guided by a set of principles, and take a flexible and tailored approach to
defining the qualifications, scope of practice, and practice controls that would be
applicable for each licensee. The Task Team believes this approach will enable the
supply of legal services to expand incrementally in a controlled, responsible, and
sustainable manner in accordance with the capacity of potential service providers.
This approach will also create the conditions for a more flexible and responsive
structure that makes space for innovation.
Finally, the Task Team recognized that the approach it has taken in response to this
issue is distinct from the approach taken in any other jurisdiction. Some guidance
may be required to support those interested in applying for a limited license to
practice law. Accordingly, the Task Team recommends that the Law Society and the
Ministry of Justice should support the creation of pilot projects, in partnership with
other organizations, to establish, test, and refine the limited licencing process.

A summary of the Task Team’s recommendations can be found in section 8.
iv
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A CALL TO ACTION:
The Task Team’s recommendations seek to create opportunities, but their success will require
several actors to take up the call to innovate. Some of the innovations that could be made
possible by the Task Team’s recommendations may require public investment, particularly
where the target population for increased access to legal services are unable to afford
services in the current marketplace. Presently, the demand for publicly-funded legal services
is greater than the supply, and some existing services struggle to maintain funding. Difficult
fiscal decisions are often made in a context of limited resources, where many compelling
programs and innovations compete for funding. The Task Team recognizes that there are a
number of public policy decisions to be made in relation to its recommendations and sought
to ensure that its recommendations could be flexible enough to support an incremental
approach to implementation to reflect this reality. Nevertheless, the Task Team is confident
that its recommendations can be implemented in a timely manner.
The Task Team wishes to emphasize that the flexible approach it has recommended creates
the possibility for great innovation and entrepreneurship. There is a role for a wide range
of players to engage with the opportunities arising from its recommendations, including all
levels of government, the private sector, entrepreneurs, educators and educational institutions,
students, near-to-law professionals, community service agencies, and private citizens. The
Task Team calls for broad consideration of the ways in which current legal actors and those
not traditionally associated with the legal system can collectively support the ability of all
citizens to have meaningful access to appropriate legal services.
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SECTION
1:
INTRODUCTION
In Saskatchewan, only members of the Law Society (lawyers and students-at-law) may
perform and deliver legal services. For reasons set out in Section 3 of this report, the Law
Society of Saskatchewan (the “Law Society”) and the Ministry of Justice (the “Ministry”)
have collaborated to examine the possibility of allowing non-lawyers to provide some legal
services to Saskatchewan residents. The project’s overall goal is to enhance access to legal
services for Saskatchewan citizens while maintaining protection of the public.
In fall 2015, the Law Society and the Ministry began informal discussions with individual
paralegals and notaries to better understand the current market of alternate legal
service providers. Information was also gathered about the legal services market in other
jurisdictions. In May 2016, two surveys were conducted: one of the public and one of legal
service providers in the province, which included lawyers, paralegals, notaries, and others
working alongside the legal profession. The surveys were aimed at obtaining information
about the way that legal services are provided in the province. The survey stated that the
results would inform a broader exploration of ways to expand legal services that can be
provided by legal professionals other than lawyers in order to improve public access to legal
services in Saskatchewan.
The Law Society and the Ministry determined that further study was necessary and
determined that an external group, with representation from the public, the profession,
and others working in or alongside the profession, should be tasked with that work. The
Legal Services Task Team (the “Task Team”) was appointed to study this issue, consider a
spectrum of options, and develop recommendations about how the legal services market
in Saskatchewan should change, if at all. The recommendations of the Task Team will be
considered by the Benchers of the Law Society and the Minister of Justice.
This document describes the process followed by the Task Team to fulfill its mandate and
sets out the recommendations of the Task Team.
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SECTION
2:
TASK TEAM MANDATE
The Mandate of the Task Team, as stated in the Terms of Reference (attached as Appendix A)
was as follows:
The Legal Services Task Team shall examine the issue of allowing non-lawyers to provide
legal services to Saskatchewan residents. If the Task Team recommends that non-lawyers
may provide legal services, it shall also make recommendations as to the services that
could be delivered by those service providers. The primary focus of the Task Team shall
be enhancing access to legal services in Saskatchewan while maintaining protection of
the public.
The Terms of Reference also set out the key responsibilities of the Task Team, as follows:
•

to examine the issue of allowing non-lawyers to provide some legal services in
Saskatchewan;

•

to consider a wide range of possible approaches to allowing non-lawyers to provide
legal services to Saskatchewan residents to varying degrees;

•

to keep the public interest (including protection of the public) central in the
consideration of a greater scope of legal service providers;

•

to make recommendations to the Benchers and the Minister of Justice about the
appropriate role (if any) of non-lawyers in the provision of legal services based on the
findings of the Task Team; and

•

to consider the advisability of making incremental changes to the categories and
services of non-lawyer legal service providers in Saskatchewan.

Finally, the Terms of Reference provided that the Task Team should consider a broad
range of possibilities for allowing individuals other than lawyers to provide some
legal services.
•

2

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

1681

SECTION 3:

RATIONALE FOR UNDERTAKING
THIS WORK

Professional regulation with respect to legal services has been undergoing a great deal of
change around the world, prompting the question of who may provide legal services. The
Law Society and the Ministry have agreed that being proactive with respect to this issue will
result in the best possible outcome for the Saskatchewan public, the legal profession, and
other service providers. If we do not engage with the questions surrounding the authority
to provide legal services, they are likely to be resolved by the courts, the legislature, or the
marketplace in ways that might not consider all stakeholder interests and concerns.
This section explores the reasons that the Ministry and the Law Society have decided to
explore this issue.

3.1

ACCESS TO JUSTICE

Access to justice or access to legal services, which is within the scope of legal services
regulation, has been widely identified as an issue affecting the Canadian legal system today.
Many individuals find they are unable to: a) afford the cost of legal services; b) access
services in rural and remote communities; c) find a lawyer willing or able to provide services
in some processes or areas of law; or d) access services in one’s own language or culture. In
some cases, individuals facing legal problems may need to represent themselves, in which
case they are referred to as self-represented litigants.
Many prominent national organizations have written high profile reports on the issue of access
to justice in Canada, and many of these reports encourage those in the legal profession to
consider expanding the scope of legal service providers. The Law Society and the Ministry
share a common interest in improving access to justice for the benefit of the public.
The Action Committee on Access to Justice in Civil and Family Matters, chaired by former
Supreme Court Justice Thomas Cromwell, is a national network that seeks to provide national
leadership to advance civil and family justice in Canada. In its report entitled, Access to Civil
& Family Justice - A Roadmap for Change (October 2013)1, the Action Committee calls for
modernizing and expanding the legal services sector:
Many everyday problems require legal services from legal professionals. For many, those
services are not accessible. Innovations are needed in the way we provide essential
legal services in order to make them available to everyone. The profession — including
the Canadian Bar Association, the Federation of Law Societies of Canada, law societies,
regional and other lawyer associations — will, together with the national and local access
to justice organizations … take a leadership role in this important innovation process.
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Specific innovations and improvements that the Action Committee recommends include
increased opportunities for paralegal services; increased legal information services by
lawyers and qualified non-lawyers; and programs that match unmet legal needs with unmet
legal markets.
The Canadian Bar Association (CBA) is a national membership and advocacy association
for the legal profession. In its report entitled, Reaching Equal Justice: an invitation to envision
and act, the CBA suggests that ‘team delivery’ of legal services could enhance access. They
describe this approach at pages 95 and 97:
Recognizing the value of a continuum of legal services approach means recognizing the
importance of increased diversity and specialization among legal service providers and
enhanced capacity to provide comprehensive, cost-efficient services through teams of
lawyers, other legal service providers (like paralegals) and providers of related services
(like social workers). Teams can deliver more comprehensive and holistic services
tailored to people’s needs.
…
… The Committee proposes that as a profession and legal community we increase the
diversity and range of services available to clients through the integrated team delivery
of legal and related services, so that by 2030 the vast majority, in the range of 80%,
of [personal legal] services are provided through a team approach. To smooth the
way for team delivery of legal and related non-legal services, licensing, insurance and
professional and ethical issues such as confidentiality and solicitor-client privilege, have
to be resolved.2

Dr. Julie Macfarlane of the University of Windsor has conducted extensive research on
self-represented litigants in Canada. In her report, The National Self-Represented Litigants
Project: Identifying and Meeting the Needs of Self-Represented Litigants, she reports that the most
consistently cited reason for self-representation was the inability to afford, to retain, or to
continue to retain legal counsel.3 She also explains that in several cases, paralegal work with
appropriate restrictions could greatly benefit self-represented litigants in light of the public
need for less costly legal services.4 The report advocates examining the extent to which
paralegal assistance could be utilized to assist self-represented litigants, either by reducing
costs, or by creating greater access to legal services in underserved markets and locations.
The Canadian Forum on Civil Justice is a national non-profit organization dedicated to
advancing civil justice reform through research and advocacy. In 2016, the Canadian Forum
on Civil Justice (CFCJ) released a report entitled, Everyday Legal Problems and the Cost of
Justice in Canada: Overview Report. The report includes an overview of the data from a major
Canadian study conducted between September 2013 and May 2014. The research included
interviews with a national random sample of 3,051 Canadians aged 18 and older. The study
found that 48% of Canadians over the age of 18 will experience at least one ‘everyday’ civil
or family justice problem over any given three-year period. ‘Everyday legal problems’ are
problems arising out of the normal activities of people’s daily lives that have a legal aspect
and a potential legal solution.5

4
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The CFCJ study also found that only 19% of people surveyed obtained legal advice from
a lawyer (including lawyers working at legal aid and pro bono clinics). Of the remaining
respondents, 7% represented themselves, 28% received assistance from a non-legal
advocacy organization such as a union, 33% consulted the internet, 75% contacted the other
party in the dispute directly, and 61% obtained advice from friends and family.6 Of those
respondents who took no action in their legal matter, 21% reported that cost was a factor. Of
the respondents whose problem had reached resolution, 46% felt the outcome was unfair
and 70% said the outcome was not what they had expected. Of those that did not receive
advice from a lawyer or an advocacy organization, 42% felt their outcome would have been
better if they had obtained some assistance.7
The following areas of law are commonly identified in the literature as the areas with the
greatest need for additional services:
•

Debtor/Creditor and consumer law

•

Health/Disability

•

Employment

•

Housing

•

Discrimination

•

Personal injury

•

Family

•

Benefits

•

Estates/Guardianship

•

Immigration8

These examples represent common problems that can be very disruptive to the people
who experience the problems and have adverse ripple effects into communities and
society at large.9
There are limited studies that focus specifically on the legal needs of Saskatchewan residents.
However, Statistics Canada conducts an annual, national survey of family and non-family
civil court cases at both the superior and provincial/territorial court levels from 10 reporting
provinces and territories (Prince Edward Island, Nova Scotia, New Brunswick, Ontario,
Saskatchewan, Alberta, British Columbia, Yukon, Northwest Territories and Nunavut). The
Civil Court Survey provides data on civil court caseload, type and length of case, and type
of court activity, among other measures. The 2016-17 Civil Court Survey data was released
on April 19, 2018. In 2016-17:
•

37% of civil cases in Saskatchewan involved family law disputes, while the
remaining 63% of cases in Saskatchewan were classified as ‘general civil
actions’;

•

Of the general civil actions, 64% were unclassified, 24% involved probate, 8%
involved contract disputes, and 5% involved bankruptcy;

•

Of the family law cases, 56% involved divorce. Of the divorce cases, 63% were
uncontested, while 37% involved one or more issues of access, custody, or
support;

•

Of the non-divorce family law cases, 65% involved a claim for child support;
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•

Family law cases, on average, involve more court involvement (i.e. pre-trial
hearings, adjournments, and trial hearings) than other civil court cases. They
accounted for nearly half of civil court events in 2016-17, including 72% of
adjournments and 87% of trial hearings, despite only representing 37% of all
civil court cases;

•

50% of family law cases move from initiation to first disposition within three
months and 71% of family law cases move within six months. General civil
actions move quicker, with 70% of these cases being moved from initiation to
first disposition within three months and 81% within six months.10

Census data from Statistics Canada for the year 2016 provides some additional insight into
reality of Saskatchewan residents. The median income for individuals in Saskatchewan
(before tax) was $38,299. Further, 26.1% of the population, or 224,160 people, earn less than
$20,000, compared to the national rate of 29.9%. As of March 2018, the unemployment rate
in Saskatchewan was 6.4% (compared to the national rate of 6.3%).11
While the cost of legal services is often the primary focus of the access to justice discussion,
another aspect of this issue is the ability to access the required legal services in one’s own
community, language, and/or culture. In 2016, 82.4% of Saskatchewan residents listed English
as their mother tongue and 1.4% listed French; both of these percentages decreased slightly
from 2011. Many non-official languages have been increasing rapidly due to immigration,
making up 14.5% of reported mother tongues in 2016. The immigrant and non-permanent
resident population rose from 52,770 in 2006 to 124,745 in 2016. In addition, 28,345 people
reported having an Aboriginal language as their mother tongue. Saskatchewan has the
second-highest proportion of Aboriginal population among the provinces in Canada, at
16.3% of the population, or 75,020 people, compared to the national rate of 2.8%. Of those
who self-identified as being members of First Nations, 47.5%, or 54,460 people, lived on
reserve.12 These are a few examples of cultural attributes that the public may wish to see
reflected in those providing legal services.
The Law Society of Saskatchewan recently began collecting information about its members,
on a voluntary basis, respecting attributes such as language. Approximately 50% of
members voluntarily self-identified with these attributes on the first collection. Of those
responses, 6.5% identified as being First Nations, Métis or Inuit and 7% identified as being
part of a visible minority. With respect to language, 0.5% identified French as being their
first language, with an additional 1% stating that they were fluent in both French and English.
A further 2% stated that their first language was something other than French or English.
These statistics, while not representative of the entire legal profession, provide some
indication that the cultural attributes of the profession do not reflect the proportions found
in the general population.
The Law Society also recently provided members with the opportunity to indicate the
languages in which they are able to offer legal services, which will be added to the lawyer
search function on the Law Society website to help consumers identify lawyers who deliver
services in their language. The chart on the following page provides a breakdown of the
number of lawyers in Saskatchewan who have indicated they offer legal services in each of
the languages listed. This list does not represent all lawyers in the province, as lawyers are
not required to submit this information, but it provides some insight into the services that
are available in Saskatchewan.
6
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NUMBER OF LAWYERS OFFERING LEGAL
SERVICES IN LANGUAGES OTHER THAN ENGLISH13
Afrikaans

2

Farsi

2

Italian

2

Russian

2

Arabic

1

French

73

Japanese

1

Spanish

5

Bengali

2

German

5

Korean

1

Ukrainian

5

Chinese

3

Greek

1

Mandarin

4

Urdu

7

Cree

2

Hindi

9

Polish

1

Vietnamese

1

The Law Society has collected statistics on age, gender, practice type, and geographic
location from all members for decades. Statistics for the year 2016 indicate that lawyers in
Saskatchewan are aging and becoming concentrated in urban areas. Approximately 43% of
lawyers practising in Saskatchewan are over the age of 50.

LAWYERS BY AGE AND GENDER (NOT INCLUDING
STUDENTS-AT-LAW)14
BETWEEN
AGES

MALE

%

FEMALE

%

TOTALS

%

24 - 30
31 - 40
41 - 50
51 - 60
60 & up

99
250
191
248
296

9%
23%
18%
23%
27%

92
220
182
123
60

14%
32%
27%
18%
9%

191
470
373
371
356

11%
27%
21%
21%
20%

TOTAL:

1,084

100%

667

100%

1,761

100%

When the statistics are broken down further by practice type and geographical location,
they show that 28% of the 192 lawyers in private practice in smaller centres are over the
age of 60. Overall, fewer lawyers are practising in rural settings, with 78% of lawyers and
students-at-law working in either Regina or Saskatoon.15 This rate is not proportionate with
the overall population distribution for Saskatchewan, as 42% live in Saskatoon and Regina
according to the most recent census data from 2016.16
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LAWYERS BY GEOGRAPHIC LOCATION AND TYPE
OF PRACTICE (THOSE WHO DELIVER SERVICES TO
THE PUBLIC)17
PRIVATE PRACTICE

% OF LAWYERS IN
CENTRE

LEGAL AID

% OF LAWYERS IN
CENTRE

TOTAL:

TOTAL LAWYERS
(INCL. STUDENTSAT-LAW)

COURT POINTS/
URBAN CENTRES
Battlefords
Estevan
Lloydminster
Meadow Lake
Melfort
Moose Jaw
Prince Albert
Regina
Saskatoon
Swift Current
Weyburn
Yorkton
Rural/All other
centres

45
17
25
19
16
28
78
664
721
30
9
30

24
15
20
6
9
21
52
426
549
27
9
21

53%
88%
80%
32%
56%
75%
67%
64%
76%
90%
100%
70%

6
2
0
7
3
3
11
21
24
2
0
3

13%
12%
0
37%
19%
11%
14%
3%
3%
1%
0
10%

90

76

84%

5*

6%

1,772

1,255

87

* All are in the North (La Ronge)
These statistics can be further broken down to determine the ratios of lawyers who deliver
legal services to the public (as opposed to those working in-house with corporations or the
government) to the general population in various geographic locations in Saskatchewan.
The average ratio is one lawyer for every 818 Saskatchewan residents. In stark contrast, the
ratio for rural Saskatchewan is one lawyer for every 5,559 residents.
These numbers indicate that certain areas of the province have an inadequate supply of
legal services for their population, when one considers that the findings of the CFCJ study
indicates the prevalence of ‘everyday legal problems’ that impact all citizens, regardless of
income or status.

8
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RATIO OF LAWYERS DELIVERING SERVICES
TO THE PUBLIC TO GENERAL POPULATION BY
GEOGRAPHIC LOCATION
% OF LAWYERS IN
PROVINCE

GENERAL
(PROVINCIAL)
POPULATION 19

% OF PROVINCIAL
POPULATION

RATIO OF LAWYERS:
POPULATION

TOTAL:

LAWYERS (INCL.
STUDENTS-ATLAW) DELIVERING
SERVICE TO PUBLIC18

CENTRES
Battlefords*
Estevan
Lloydminster**
Meadow Lake
Melfort
Moose Jaw
Prince Albert
Regina
Saskatoon
Swift Current
Weyburn
Yorkton
Rural/All other
centres

30
17
20
13
12
25
63
447
573
29
9
24

2%
1%
1.5%
1%
1%
2%
5%
33%
43%
2%
0.5%
2%

18,744
11,483
31,410*
5,344
5,992
33,890
35,926
215,106
246,376
16,604
10,870
16,343

2%
1%
3%
0.5%
0.5%
3%
3%
20%
22%
1.5%
1%
1.5%

1:625
1:675
1:1,571
1:411
1:499
1:1,356
1:570
1:481
1:430
1:573
1:1,208
1:681

81

6%

450,264

41%

1:5,559

1,343

100%

1,098,352

100%

1:818

* Includes both Battleford and North Battleford populations
** Includes both Saskatchewan and Alberta populations
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As the concept of ‘access to justice’ is broadly defined, it is difficult to measure. While there
is no way to guarantee that a new category of legal service providers would increase access
by offering services at a lower cost, the Law Society of British Columbia’s Paralegal Task
Force, which examined the same issue, concluded the following:
There is no certainty that a single-model regulator of a number of different groups of
legal service providers will improve access to justice, and it is uncertain that one would
be able to create empirical evidence to prove this end. There is no way to find the
answer without trying it, and the Task Force therefore concludes that it should be tried.20

With this in mind, the Task Team was asked to consider whether they thought that expanding
the services that can be provided by alternative service providers would be likely to improve
access to legal services.

3.2

MORE CONSUMER CHOICE

Closely related to increasing access to legal services is increasing consumer choice in the
legal services market.
In many other professions, the customer is permitted to choose the level of services required.
Consumers can choose the amount of risk they wish to tolerate in order to acquire the
services they need. The average person is extremely disadvantaged in facing the legal
system; someone with training and experience to help could be of significant value. At
present, many individuals who find themselves unable to afford or retain a lawyer attempt
to deal with their legal issue on their own, often with great difficulty. These individuals might
be prepared to accept some risk and receive assistance from an alternate service provider
rather than go it alone. In fact, a study conducted by the Canadian Research Institute for
Law and the Family in Alberta revealed that self-represented litigants have unrealistically
high expectations for the outcome they are likely to achieve, are more likely to go to trial
than to settle, encounter problems in court due to unfamiliarity with court processes, and
overall achieve worse results than litigants with counsel.21
Restricting the provision of legal services to those who are granted a license by the
regulator (in the Saskatchewan case, lawyers) may have the effect of reducing competition
and increasing price by restricting the supply of services. At pages 2-4 of a journal article
entitled “Access to Justice: Is Legal Services Regulation Blocking the Path?” Noel Semple,
Assistant Professor at the University of Windsor, opines that a multiple licensing approach
could mitigate the anticompetitive effects of occupational licensing. He writes that, while
licensing may not be an accurate predictor of service quality in all cases, it does provide some
protection against incompetent and fraudulent practice. Therefore, instead of abolishing
licensing regimes, some commentators have advocated for multiple licensing approaches,
which would allow more than one class of licensee to provide legal services. They have
opined that this approach has the potential to increase competition and reduce prices while
maintaining quality assurance and therefore protection of the public.22
10
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Legal services exist on a spectrum and it is reasonable that some services do not need to
be provided by a lawyer. On one end of the spectrum is routine commoditized legal work
while on the other is high-level strategic advice. At present, many legal assistants routinely
complete significant work on real estate, wills and estates, corporate, and family law matters.
In “Towards the Law of Legal Services,” Andrew Perlman, Dean of Suffolk Law School in
Boston, writes that, while the public has an obvious interest in ensuring that legal and lawrelated services are competently delivered, there are services which require a formal legal
education, services that could be performed competently with training short of a law degree,
and services which do not need any specialized training at all. In some cases, this will be
easy to identify, but in others, the line is not clear. Perlman goes on to say that, where it is
not clear what level of training is necessary to perform a service, regulators should generally
defer to the market by allowing people to make their own choices. In doing so, the public
can take into account a number of relevant considerations, such as cost, the provider’s
training and experience, and consumer reviews.23
Perlman acknowledges there are potential problems with consumer choice in the legal
context, most notably that the public is not always going to be able to assess the risk
of choosing between types of providers because for many kinds of legal and law-related
services, quality is difficult to measure or assess. Perlman cautions that regulators must
consider the extent to which the public can reasonably assess the quality of the services,
the extent to which regulations could address any problems with such assessments, the
existence of reasonably likely and significant externalities (i.e. effects on other parties or
aspects of the legal system), and whether any regulatory remedies exist to address these
possible externalities.24
Semple cautions that there is no guarantee that occupational groups will compete aggressively
enough to seize jurisdiction from each other and drive prices down. The groups might come
to an arrangement about their respective scopes of practice to avoid competition. Semple
concludes, however, that while there is no guarantee that new service providers would fill
gaps in services in certain areas of law or geographical areas, simply increasing the number of
eligible service providers increases the likelihood of services being provided in those areas.25
The legal profession has faced some criticism from the Competition Bureau of Canada about
restricting the scope of practice of those qualified to provide certain legal services. A 2007
study titled, Self Regulated Professions: Balancing Competition and Regulation stated that, “the
range of activities that is reserved for lawyers must be justified by a clear social benefit. An
overly broad scope of practice for lawyers only raises costs for consumers by prohibiting
alternative low cost providers (such as paralegals and title insurers) from offering certain
legal services.” The Competition Bureau recommended that law societies should neither
prohibit related service providers from performing legal tasks, nor limit their ability to do so,
unless there is compelling evidence of demonstrable harm to the public.26
As such, the Task Team was asked to balance considerations of protecting consumers from
harm and allowing consumers to choose the level of risk they are willing to accept if it
means they will have increased access to legal services.
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3.3

EFFECTIVE REGULATION OF LEGAL
SERVICES

In Saskatchewan, the legal profession is self-regulated through the Law Society of
Saskatchewan, which is mandated to regulate the legal profession in the public interest in
accordance with the The Legal Profession Act, 199027 (the “Act”). The Law Society is governed
by a board of lawyers and some members of the public, collectively called the Benchers.
The Benchers create policy for the Law Society and carry out the adjudicative operations of
the Law Society’s member discipline process.
The Law Society is also tasked with ensuring that those who are not members of the Law
Society are prevented from delivering legal services, through the ability to prosecute or
seek an injunction to prevent unauthorized practice. This authority is governed by the Act,
which states:

UNAUTHORIZED PRACTICE
30(1) No person, other than a member who holds a certificate, shall:
(a) practise at the bar of any court of civil or criminal jurisdiction in Saskatchewan;
(b) advise, do or perform any work or service for fee or reward, either directly or
indirectly, in matters pertaining to the law of Saskatchewan or of any jurisdiction
outside Saskatchewan;
(c) sue out any writ or process; or
(d) commence, carry on or defend any action or proceeding in any court.
(2) A person, other than a member who holds a certificate, who commences, prosecutes
or defends an action or proceeding in a court of civil or criminal jurisdiction or acts as
counsel or lawyer in an action or proceeding is:
(a) incapable of recovering any fee, reward or disbursement on that account;
and
(b) deemed to be guilty of a contempt of the court in which the proceeding has
been commenced, carried on, defended or prosecuted, and may be proceeded
against for contempt before the Court of Appeal or a judge of the court sitting
in chambers.

EXCEPTIONS RE UNAUTHORIZED PRACTICE
31 Section 30 does not apply to:
(a) an articled student-at-law or any other person required to serve under articles
who, while serving under articles:
(i) appears as counsel in proceedings before a judge of the Provincial
Court of Saskatchewan, justice of the peace or a judge of the court
sitting in chambers;

12
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(ii) acts as counsel in proceedings in which a student-at-law is authorized
by The Queen’s Bench Rules to act; or
(iii) performs under the supervision of a member any acts, not related to
court appearances, that are prescribed in the rules;
(b) a person authorized to practise in accordance with the rules made pursuant
to clause 10(i) while the person is acting within the scope of that authorization;
(c) a member of a police force appearing for the Crown before a judge of the
Provincial Court of Saskatchewan or justice of the peace;
(d) an employee of the Government of Saskatchewan or the Government of
Canada prosecuting summary conviction cases for the contravention of an Act
or an Act of the Parliament of Canada, or a regulation made pursuant to an Act
or an Act of the Parliament of Canada;
(e) a sheriff with respect to proceedings taken for:
(i) relief pursuant to provisions relating to interpleader;
(ii) payment out of court of funds belonging to an execution debtor; or
(iii) directions of a court with respect to a seizure made or requested to
be made by the sheriff; or
(f) a person who is a plaintiff or defendant in proceedings and who commences,
prosecutes or defends in the person’s own name an action or proceeding in a
court of civil or criminal jurisdiction.

FALSE PRETENCES
32(1) No person, other than a member who holds a certificate or a person who is
authorized to practise in accordance with rules made pursuant to clause 10(i), shall:
(a) pretend or hold himself or herself out to be a lawyer or a barrister and
solicitor; or
(b) take, assume or use any name, title, addition or description other than one
that the person actually possesses and is legally entitled to or that implies or
is calculated to lead people to infer that the person is a lawyer or member or
is recognized by law as a lawyer qualified and entitled to practise law or do
business as a lawyer in Saskatchewan, or in any way publish or advertise himself
or herself as such.
(2) No person who is not a member in good standing shall use the designations
“barrister”, “solicitor”, “barrister and solicitor”, “lawyer” or “attorney”.

Subsection 30(1)(b) prohibits any person who is not a lawyer from advising on or performing
any work or service in matters pertaining to the law. That subsection also provides that a
person other than a lawyer cannot receive any payment, directly or indirectly, for performing
work pertaining to the law of Saskatchewan. There are some exceptions to that prohibition,
set out in section 31. Section 32 provides title protection for terms that are synonymous
with “lawyer.”
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Section 80 of the Act states that every person who contravenes the unauthorized practice
provisions of the Act is guilty of an offence. Sections 81 and 82 of the Act authorize the
Benchers to prosecute any person who contravenes the Act and to seek a court injunction
preventing a person from contravening the Act, respectively. The Saskatchewan Court of
Queen’s Bench has characterized the exercise of these powers as they relate to unauthorized
practice as being part of the Law Society’s statutory obligation to protect the public and to
regulate its members, quoting a case from Ontario to explain this responsibility as follows:
9 The Law Society has an important role in protecting the public from the activities
of unlicensed and unregulated persons holding themselves out to be lawyers and
paralegals. The Respondent, for example, is not required to carry professional
liability insurance, keep books and records for inspection by the Law Society, or
maintain a trust account for client funds that can be audited by the Law Society.
Indeed, the Law Society would have no right or ability to carry out a spot audit or
any other kind of check in relation to the activities of the Respondent, as it would
for a licensed legal professional. That is why the Law Society has a duty to seek
remedies against unauthorized persons practicing law or holding themselves out
as legal professionals.28
While it is clear that only lawyers in Saskatchewan may perform certain services, such as
appearing in court, section 30 of the Act provides very little guidance to the public, service
providers, and the Law Society about what type of services related to law might be performed
by those who are not lawyers. In some occupations, the lines are blurred and the Law Society
is aware that there are non-lawyers providing services related to law in many areas. For
example, accountants analyze tax law and make recommendations to clients and prepare
documents that have legal implications, such as tax returns. Other examples include human
resource managers who analyze and apply employment law and financial planners who offer
estate planning advice. Many of these service providers do not pose a significant risk to the
public and in many cases, are even regulated by another statutory body.
For this reason, the Law Society does not pursue criminal prosecution or seek an injunction
against every individual carrying on unauthorized practice. Instead, the Law Society exercises
discretion to pursue only those individuals or organizations who pose a clear risk to the
public due to factors such as a lack of training, misleading the public about qualifications or
status with the Law Society, or the complexity of the matters they are handling.29
Greater clarity as to what constitutes ‘matters pertaining to the law’ for the purposes of the
prohibition in the Act would be beneficial to the Law Society, the public, and non-lawyers
who wish to provide law-related services. This question is sometimes framed as being a
distinction between providing legal information and providing legal advice or legal services.
Unlike ‘legal services,’ which has been defined in some jurisdictions, legal information is not
defined by any Canadian statutes or regulations, nor is there statutory guidance as to who
can provide legal information or in what circumstances it can be made available.

14

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

1693

Legal information is often characterized as being general information about the law, for
which there is only one correct answer, while legal advice is tailored to an individual’s specific
circumstances and advises the individual to select one particular course of action over
another. For example, a person providing legal information short of legal advice might be
permitted to help the client understand when a problem is a legal problem, discuss options
without making recommendations, and discuss possible next steps, such as whether the
client should seek legal advice from a lawyer.30 Due to a high demand for legal services,
many organizations and individuals, such as the Public Legal Education Association (PLEA)
of Saskatchewan, provide what we will refer to as legal information despite the lack of clear
guidance on the permitted scope of this type of service.31
In their paper, “The Cost of Uncertainty: Navigating the Boundary Between Legal Information
and Legal Services in the Access to Justice Sector”, Jennifer Bond, David Wiseman, and
Emily Bates outline the problem posed by the uncertainty of this boundary as follows:
While these two concepts can be clearly distinguished and applied in some
circumstances, many projects are not easily categorized according to this
dichotomy—which is simultaneously strictly applied and poorly defined. These
complexities have particular relevance in the context of the access to justice crisis
because of the emphasis on finding innovative ways to provide meaningful legal
assistance to mitigate deficits, often via legal support service models that assist
with the consumption of legal information. However, as this information becomes
less static and general and more dynamic and contextualized—or, in other words, as
it becomes more useful to an individual and more effective as an access to justice
resource—it may also begin to take on some characteristics of legal services.32
Research conducted by students at the College of Law at the University of Saskatchewan
revealed that many individuals and organizations providing legal support in Saskatchewan
did not understand the distinction between legal information and legal advice as being
derived from the Act. Many defined the distinction as being contingent on their level of
expertise in each subject area.33 The uncertainty about the distinction caused some of the
individuals interviewed for this study to express a concern that, “people either may be
overly cautious in the information and assistance they provide to the public or else may
exceed what they are competent and potentially legally able to provide, thereby potentially
disadvantaging the person they are assisting.”
Bond, Wiseman & Bates write that the lack of clarity and guidance available to organizations
seeking to comply with unauthorized practice provisions often results in service providers
in the access to justice sector favouring a very cautious approach, which has the potential
to stifle innovative opportunities for addressing the access to justice crisis. They write that
there are significant costs related to ensuring compliance in a time of prolonged crisis and
resource scarcity. They call upon regulators and lawmakers to provide clarity to this issue.34
The lack of a clear distinction between legal information and legal advice also creates
uncertainty for court staff working on the court counters and in information services. These
people interact with many self-represented litigants and both groups have stated a need
for clarity. Greater clarity would provide the court staff with the comfort of knowing what
services they are permitted to provide, and self-represented litigants would be able to
receive more assistance.
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Dr. Julie Macfarlane has conducted extensive consultations with these groups and writes
that the present situation “places an unfair burden on court staff who are required to make
constant determinations of how much information they can provide to frustrated and
even angry self-represented litigants.” Dr. Macfarlane believes this leads to inconsistent
application and creates a barrier between self-represented litigants and basic information.
With respect to court staff, she writes they work under enormous pressure due to the growing
self-represented litigant population and constantly changing court forms and procedures,
all with little training.35
Dr. Macfarlane recommends that the conventional distinction between legal information and
legal advice be re-examined and that court staff and other providers of legal information
be provided with more and clearer guidelines to help them to determine—consistently and
fairly - what they may and may not provide as information and in response to questions
from self-represented litigants.36
In March 2017, the Ontario Ministry of the Attorney General released a report authored
by Justice Annemarie Bonkalo containing recommendations for expanding the scope of
paralegals in Ontario to include some family law services (the “Bonkalo Report”). In it,
Justice Bonkalo also reported feelings of frustration amongst both self-represented litigants
and court staff over “arbitrary and poorly understood distinctions between legal information
and legal advice” which prevent court staff from providing assistance despite their extensive
knowledge of the practical and procedural issues that self-represented litigants need
assistance with.
Justice Bonkalo writes that clarifying what staff can do is not sufficient; rather, further
consideration should be given to changing the limitations on court staff and providing
better training so that court staff can differentiate between legal information and legal
advice and ultimately provide more legal information, such as helping clients understand
legal terminology used on court forms, indicating where documentation is incomplete, and
explaining what needs to be provided. She further recommends that the Law Society ensure
that the unauthorized practice rules be amended to clearly distinguish between legal advice
and the legal information.37
The Ontario Ministry of the Attorney General recently completed a two-courthouse pilot
project intended to help court staff and court users better understand the distinction between
legal information and legal advice. The goals of the pilot were to better support court
staff in providing assistance to self-represented litigants and manage litigant expectations
regarding the type of service court staff can provide.38 The pilot was evaluated through
pre- and post-pilot surveys of the participating court staff, with a focus on comparing their
perceived ability to assist self-represented litigants prior to and after participating in the
pilot. This evaluation indicated that the materials were well-received by court staff, which
has led to a decision to expand the training to the rest of the province. The Ontario Ministry
of the Attorney General is in the process of implementing this new training to family and
small claims court staff throughout Ontario.39
The Task Team was asked to consider how the Law Society and the Ministry might be able to
provide more clarity about the issues mentioned above to members of the Law Society and
the public, including those who might be providing services related to the law. They were
also asked to consider whether the current system represents the most effective approach
to regulating legal services and, if not, how it might be improved.
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SECTION
4:
LEGAL SERVICES IN
SASKATCHEWAN

4.1

LAWYERS

To become a lawyer in Saskatchewan, applicants must have a three-year common law
degree with at least two years of undergraduate study, a civil law degree from Quebec,
or a Certificate of Qualification from the National Committee on Accreditation (for those
who received their legal training outside of Canada). Following university, prospective
lawyers must complete the bar admission course that includes skills-training and evaluation,
which is provided in the prairie provinces by the Canadian Centre for Professional Legal
Education (CPLED). Finally, prospective lawyers must complete a 12-month articling period
and apply for admission to the Law Society in order to practise law. The requirements for
admission include completing the educational requirements listed above, demonstrating
good character, and paying the annual membership fee and an admission fee.
Lawyers are not required to specialize in certain areas of law, although many select one or
two areas as their primary areas of practice. Once admitted to the Law Society, lawyers
are entitled to practice in all areas of law, subject to a requirement outlined in the Code of
Professional Conduct for lawyers to perform all legal services undertaken on a client’s behalf
to the standard of a competent lawyer.40 It is up to lawyers to ensure they are competent
to provide the required services, through education or on-the-job training. Anyone may
make a complaint against a lawyer with the Law Society if they believe the lawyer was not
competent to perform a certain service.
Among other things, lawyers can advise clients on legal matters, represent clients before
bodies such as administrative boards and tribunals, draft legal documents such as contracts
and wills, and plead cases and conduct prosecutions in all levels of court. The majority
of lawyers in Saskatchewan (64%) practise in private law firms, generally as a partner, an
associate (employee), or a sole practitioner. The second largest group (25%) work in public
service, including the provincial and federal governments, the courts, Legal Aid, and Crown
corporations. Another 9% work as in-house counsel in private corporations. Most of the
remainder work at organizations such as universities and non-profit organizations.41
As part of its mandate to protect the public, two of the core functions of the Law Society are:
1) to assess applications for admission into the profession to ensure that lawyers are qualified
and of good character; and 2) to ensure that lawyers deliver legal services competently and
with integrity throughout their careers. The Law Society fulfills these duties through several
different measures, including:
•

A special fund – an assurance fund to compensate clients for losses suffered as
a result of theft or misappropriation by a lawyer (paid for by lawyer licensing
fees);
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•

Admission standards – including education, articling (practical experience
under the supervision of a lawyer in good standing), bar admission course,
and good character requirement;

•

Code of Conduct – which sets out the ethical obligations of lawyers and
provides the basis for much of the complaint and discipline process;

•

Complaint and discipline process – complaints about lawyers from members
of the public or other lawyers are investigated and adjudicated for the
protection of the public;

•

Insurance – all lawyers in Saskatchewan are required to carry a minimum
amount of coverage to cover claims of professional negligence;

•

Continuing education requirements – which provides quality assurance; and

•

Trust accounting supervision – all lawyers who will be holding money in
trust for clients (money paid to a lawyer that is not intended to immediately
become the property of the lawyer) are required to have a trust account
which is subject to monitoring and being audited by the Law Society.

There are some additional protections for clients of lawyers that are derived from the
common law. For example, solicitor-client privilege protects from disclosure communications
between lawyers and their clients regarding legal advice.
There are approximately 1,800 members of the Law Society who are entitled to practise in
Saskatchewan.

4.2

PARALEGALS AND LEGAL
ASSISTANTS WORKING UNDER THE
SUPERVISION OF A LAWYER

In Saskatchewan, there is no official designation of ‘paralegal’, but those working under the
supervision of a lawyer may refer to themselves as paralegals. Similarly, there are no formal
educational requirements for those working as paralegals under the supervision of a lawyer,
although education programs of varying scope and length are offered throughout Canada.
There are no organized groups of non-lawyer legal service providers in Saskatchewan;
therefore, it is not possible to know precisely how many people work in this category in
Saskatchewan.

18
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The Code of Professional Conduct (the “Code”) for lawyers in Saskatchewan includes an
obligation to “directly supervise staff and assistants to whom the lawyer delegates particular
tasks and functions.” The appropriate supervision depends on the type of legal matter,
the experience of the non-lawyer completing the task, the degree of standardization of
the matter, and the particular matter in question. The lawyer must review the non-lawyer’s
work at frequent intervals and ensure that no unauthorized person working under their
supervision gives legal advice. The lawyer must make determinations about the appropriate
level of supervision in each case, but the Code does provide some further guidance in the
areas of real estate, corporate and commercial law, wills and estates, and litigation.42
The Code also sets out the following list of services that a non-lawyer must not do, regardless
of the factors mentioned above:

DELEGATION
6.1-3 A lawyer must not permit a non-lawyer to:
(a) accept cases on behalf of the lawyer, except that a non-lawyer may receive
instructions from established clients if the supervising lawyer approves before
any work commences;
(b) give legal advice;
(c) fix fees;
(d) give or accept undertakings or accept trust conditions, except at the direction
of and under the supervision of a lawyer responsible for the legal matter, providing
that, in any communications, the fact that the person giving or accepting the
undertaking or accepting the trust condition is a non-lawyer is disclosed, the
capacity of the person is indicated and the lawyer who is responsible for the
legal matter is identified;
(e) act finally without reference to the lawyer in matters involving professional
legal judgment;
(f) be held out as a lawyer;
(g) appear in court or actively participate in formal legal proceedings on

behalf of a client except as set forth above or except in a supporting role to
the lawyer appearing in such proceedings;

(h) be named in association with the lawyer in any pleading, written
argument or other like document submitted to a court;
(i) be remunerated on a sliding scale related to the earnings of the lawyer,
unless the non-lawyer is an employee of the lawyer;
(j) conduct negotiations with third parties, other than routine negotiations
if the client consents and the results of the negotiation are approved by the
supervising lawyer before action is taken;
(k) take instructions from clients, unless the supervising lawyer has directed
the client to the non-lawyer for that purpose and the instructions are relayed
to the lawyer as soon as reasonably possible;
(l) sign correspondence containing a legal opinion;
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(m) sign correspondence, unless
(i) it is of a routine administrative nature,
(ii) the non-lawyer has been specifically
correspondence by a supervising lawyer,

directed

to

sign

the

(iii) the fact the person is a non-lawyer is disclosed, and
(iv) the capacity in which the person signs the correspondence is

indicated;

(n) forward to a client or third party any documents, other than routine,
standard form documents, except with the lawyer’s knowledge and direction;
(o) perform any of the duties that only lawyers may perform or do things
that lawyers themselves may not do; or
(p) issue statements of account.43

4.3

NOTARIES PUBLIC

Notaries public are governed by The Notaries Public Act, which authorizes them to:
•

prepare certain commercial documents;

•

administer oaths;

•

take or receive affidavits, declarations and affirmations; and

•

perform all other tasks historically associated with notaries public.44

Notaries public are appointed by the Minister of Justice upon meeting the application
requirements prescribed by the Ministry, which include:
•

eligibility: Canadian citizenship, Saskatchewan residency, and over the age of 18;

•

criminal record check;

•

online education and exam; and

•

appointment fee of $200.

Appointments expire after five years and may be revoked where a notary public has
contravened The Notaries Public Act, made a material misstatement in the application process,
or is found guilty of misrepresentation or fraud.45
There are approximately 3,200 appointed notaries public throughout the province. All
lawyers who are active members of the Law Society are also notaries public.

20
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4.4

ABORIGINAL COURTWORKERS

Saskatchewan Aboriginal Courtworkers provide services to Aboriginal people appearing
before criminal courts in approximately half of the court points in Saskatchewan. In
addition, Courtworkers provide services to Aboriginal families appearing before courts in
child protection matters in Saskatoon, Regina, and Prince Albert. Collectively, there are 19
full- and part-time Courtworkers in Saskatchewan.
The Courtworker program in criminal matters is jointly funded by the Federal and Provincial
Government, while the Courtworker program in family matters is exclusively funded by the
Provincial Government. All Courtworker services are delivered through First Nations, Tribal
Councils, Métis organizations, and other Aboriginal community-based agencies contracted
by the Provincial Government.
In criminal matters, Courtworkers assist clients by
•

providing information about
o the nature and consequences of the criminal charge;
o the accused person’s rights, responsibilities and options under the law,
including restorative justice processes;
o court procedures; and
o the court’s directions or sentence;

•

referring the accused to appropriate legal resources, and assisting them with
Legal Aid applications;

•

referring the accused to other appropriate programs and services in areas
such as health, education, employment, and social services;

•

assisting the court and criminal justice officials with becoming familiar with
local community-based justice processes and services;

•

arranging interpreter or translation services, if needed;

•

assisting the accused speak to the court about sentencing;

•

acting as a ‘friend of the court’ to speak on behalf of the accused, where
appropriate;

•

liaising with the police, defence counsel, the court, and the Crown prosecutor,
to ensure they have information to deal fairly with the accused;

•

informing justice officials about the cultural traditions, values, languages,
socioeconomic conditions, and concerns of the accused and the Aboriginal
communities; and

•

promoting understanding with the Aboriginal community about the criminal
justice system, restorative justice, and other services.
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In child protection matters, Courtworkers assist clients by:
•

helping clients to access Legal Aid or court-appointed counsel;

•

reviewing documentation (disclosure/affidavits) with the client to ensure
that they understand rights, responsibilities, consequences and options;

•

facilitating dialogue between the client and child protection services at the
earliest possible stage;

•

assisting with organizing circles, family group conferences, principle-based
mediation, and collaborative restorative justice and Aboriginal justice
approaches as appropriate, in an effort to resolve cases and support early
case resolution;

•

providing information on family law and court processes including terminology,
roles, responsibilities, participation, and potential case outcomes;

•

assisting clients to prepare to speak to court (including swearing affidavits);

•

maintaining up-to-date knowledge of resources and services in the community
to make appropriate referrals; and

•

developing and sustaining a network of service providers and key decisionmakers who can assist clients and families and resolve issues that arise in
relation to the case.

The Aboriginal Courtworker Program is a Community Justice Program pursuant to The
Community Justice Program Regulations.46 The Justice and Attorney General Act extends solicitorclient privilege to courtworkers and excludes courtworkers from liability for any of their
work performed in good faith.47

4.5

STUDENTS-AT-LAW

Law school graduates are required to complete a one-year period of articling prior to being
granted full membership in the Law Society as lawyers, during which they are referred to as
students-at-law. Students-at-law deliver legal services under the supervision of a designated
lawyer, referred to as their principal. Students-at-law are excepted from the unauthorized
practice of law by section 31 of The Legal Profession Act, 1990 and are subject to specific rules
and regulations under the Rules of the Law Society of Saskatchewan. Under supervision,
a student-at-law can perform any legal services that his or her principal is personally
competent to perform and assesses the student-at-law to be competent to perform.

22
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4.6

MEDIATORS AND ARBITRATORS

Mediators and Arbitrators act as neutral third parties to assist people in conflict reach mutually
agreeable or binding resolution of their disputes. Some mediators and arbitrators are also
lawyers or judges and are current or former members of the Law Society. Most mediators
and arbitrators in Saskatchewan are members of the ADR Institute of Saskatchewan (ADR
SK), which is an affiliate of the ADR Institute of Canada (ADRIC). ADRIC is a national,
non-profit organization that provides national accreditation for mediators and arbitrators,
unified standards of practice, a code of conduct and ethics, and a complaints and discipline
process.48

4.7

WORKERS’ ADVOCATES

The Office of the Workers’ Advocate (OWA) provides legal advice and representation
services for individuals with claims before the Workers’ Compensation Board (WCB). OWA
advocates are not lawyers but are specialized subject matter experts trained in administrative
law and in the interpretation of WCB legislation, policies, procedures, and appeal processes.
In the course of their work, OWA advocates assist clients by:
•

reviewing WCB claims and giving advice to clients on how to proceed;

•

explaining the claims and appeal process;

•

assisting clients in preparing for an appeal, including analyzing legal issues,
identifying and preparing legal arguments, and assembling relevant evidence; and

•

providing representation at all levels of the appeal process, including speaking
to the WCB, providing written submissions, and representing clients at an
appeal hearing.

OWA has a Competency Model that identifies the set of competencies required by all
advocates. OWA advocates are required to obtain Certificate of Tribunal Administrative
Justice training from the Foundation of Administrative Justice.49
The OWA is authorized to provide advocacy services pursuant to section 161 of The Workers’
Compensation Act, 2013.
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4.8

COURT STAFF

Local Registrars, Managers and Clerks are employed to support the administration of the
courts in Saskatchewan. They administratively support all sittings of the court and maintain
the Court Registrar Offices at courthouses across Saskatchewan, where court documents
are received, issued, and filed and records of proceedings are kept. Court staff perform their
work as officers of the court, pursuant to section 6 of The Court Officials Act, 2012. Court staff
work directly with the public to process all interactions of the public with the court. In doing
so, court staff regularly field questions about court forms and procedures from individuals
who are self-represented, but they are unable to deliver tailored legal information or give
legal advice about the substance of any particular matter that is before the court due to the
conflict of interest as the officers of the court.

4.9

LEGAL SERVICE ORGANIZATIONS

4.9.1 LEGAL AID
Legal Aid Saskatchewan (Legal Aid) provides free legal representation services
to youth and qualifying low-income adults in Saskatchewan in criminal and nonproperty family matters (including divorce or separation, child custody or access,
child or spousal support, and paternity matters).50 Eligibility for Legal Aid is tied to
eligibility for social or band assistance.51
Legal Aid is governed by the Saskatchewan Legal Aid Commission, which was created
through The Legal Aid Act. In contrast to the model in other jurisdictions, Legal Aid
uses a salaried staff delivery model for most of its clients, through which it employs
lawyers, legal assistants, and administrative staff located in offices operating in fifteen
communities throughout the province. In some cases, Legal Aid may also use the
services of private practice lawyers.
Legal Aid is primarily funded by the Provincial Government, with the Federal
Government providing funding for expenditures on some criminal and Youth Criminal
Justice Act matters.

24
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4.9.2

PUBLIC LEGAL EDUCATION ASSOCIATION
OF SASKATCHEWAN (PLEA)

The Public Legal Education Association of Saskatchewan (PLEA) is a non-profit
organization that exists to educate, inform, and empower through law-related
education.52 PLEA provides general legal information online and in print to the public
about the law in Saskatchewan and Canada.
PLEA is primarily funded through the Law Foundation of Saskatchewan, and also
receives support from the Department of Justice (Canada), the Saskatchewan
Ministry of Justice, the Law Society of Saskatchewan, the Canadian Bar Association
(Saskatchewan Branch), the College of Law, the Saskatchewan Legal Aid Commission,
the Saskatoon Public Library and public libraries and regional colleges throughout
the province.

4.9.3

PRO BONO LAW SASKATCHEWAN (PBLS)

Pro Bono Law Saskatchewan (PBLS) is a non-profit organization that facilitates and
promotes opportunities for lawyers to provide volunteer pro bono (free) legal services
to low income individuals throughout Saskatchewan who are ineligible for Legal Aid.53
PBLS operates the following programs:
1) The Clinic Program consists of 12 Free Legal Clinics located throughout
Saskatchewan, including a Small Claims Clinic at the Provincial Court in Regina,
in which lawyer volunteers provide free legal assistance and summary advice
in all areas of the law for up to a one-hour period. Lawyers do not represent
clients in court but do provide ongoing legal advice and help clients prepare
for court.
2) The Panel Program consists of a roster of lawyers who agree to provide pro
bono representation in all areas of law except for family law or matters through
which clients are seeking to claim a large sum of money. There are a number
of specific panel programs, as follows:
a) The Solicitor Program consists of a roster of lawyers who agree
to provide legal services to charitable and non-profit community
organizations of limited means. Lawyers may provide legal advice and
assistance to community organizations in all areas of non-profit law,
including incorporation and by-laws, registrations for charitable status,
employment matters, contracts, and lease agreements.
b) The Seniors Legal Assistance Panel Program is for seniors (65+) who
require legal assistance and are receiving the Federal Guaranteed
Income Supplement are eligible to apply to this program.
c) The Immigration & Refugee Panel Program is for individuals involved in
the immigration and refugee process who are low-income.
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d) The Residential Tenancies Panel Program is for low-income individuals
with residential tenancies matters. Students-at-law advise and assist
clients under the supervision of their principals.
e) The Criminal Appeals Panel Program provides legal services to individuals
without legal counsel who have criminal sentence or conviction matters
before the Court of Appeal.
f) The Inmates Legal Assistance Panel assists inmates with their legal
matters within the institution, including but not limited to, discipline
charges within the institution, appealing segregation time, matters
relating to access to medication or healthcare professionals,
applications to transfer to another institution, dealing with limitations
on their communication privileges, or complaints in general about the
institutional environment.

4.9.4

COMMUNITY LEGAL ASSISTANT SERVICES
FOR SASKATOON INNER CITY (CLASSIC)

Community Legal Assistant Services for Saskatoon Inner City (CLASSIC) is a nonprofit organization that provides free legal services for low-income residents of
Saskatoon that are ineligible for Legal Aid.54 CLASSIC is a student-run clinic that
offers services from law students under the supervision of lawyers, in compliance
with regulatory requirements of the Law Society of Saskatchewan.
CLASSIC operates the following programs:
1) The Walk-In Advocacy Clinic provides clients with legal information and/or
basic legal representation services in all areas of law except for family law and
serious criminal matters.
2) The Legal Advice Clinic allows clients who have legal issues in the areas of
criminal, family, civil, or employment law to speak to a practicing lawyer for a
half-hour appointment.
3) The Systemic Initiatives Program works in partnership with community
organizations to tackle the systemic inequities that create legal problems
through projects that empower marginalized community members and
address barriers to accessing justice.

26
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4.10

OTHER PROFESSIONALS

There are other professionals who are not lawyers or licensed to practice law in Saskatchewan
but provide services in the ordinary course of their work that could be classified as legal
services. For example, accountants interpret and advise their clients on tax law and real
estate agents draft purchase and sale contracts and advise their clients on contractual terms.
Some of these professionals have membership in and are regulated by their own professional
organizations that provide standards for conduct, insurance, and accountability. In some
cases, such as with estate services provided by banks or other large financial institutions,
quasi-legal services are provided without this type of oversight.

4.11

COMMUNITY SERVICE ORGANIZATIONS

There are many community service organizations in communities across the province with
a range of mandates to support the public in different ways. Other than the ones identified
above, these community service organizations do not provide direct legal services to the
public. However, many community service organization encounter clients with legal issues,
and will try to assist them in navigating their legal issues in various ways, including advocating
on their behalf, offering assistance with filling out forms, and making referrals to other legal
service organizations and programs. Most of these organizations do not have the benefit
of having lawyers or other legally-trained professionals on staff, so they are limited in the
extent of support they can provide for legal issues.
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SECTION
5:
LEGAL SERVICE PROVIDER

EXPANSION IN OTHER JURISDICTIONS

There are a number of jurisdictions that are exploring or have made changes to the authority
of alternative providers to deliver legal services, representing a range of outcomes. Both
Ontario and British Columbia began considering expanding the scope of paralegals in the early
1990s but have only recently taken steps to regulate paralegals. The states of Washington
and New York have implemented alternative legal service provision on the opposite ends of
a regulatory spectrum. Other jurisdictions have established regulatory regimes with various
categories of service providers. A brief overview is provided below, with more details included
in Appendix B.

5.1.

CANADA

5.1.1

ONTARIO

The Law Society of Ontario (LSO), formerly known as the Law Society of Upper
Canada (LSUC), assumed responsibility for the regulation of paralegals in 2007.55
Approximately 2,230 people operating as unregulated legal service providers were
grandfathered into the LSO’s new regulation regime.56 New applicants are required
to graduate from one of 24 accredited college programs, pass an entrance exam,
and demonstrate good character. For quality assurance, paralegals are subject to
virtually the same regulatory requirements imposed on lawyers.57
In accordance with subsection 6(2) of the LSO’s By-law 4, licensed paralegals
may represent someone in small claims court matters, traffic and other provincial
offences, landlord-tenant and other matters handled by tribunals and administrative
bodies, and minor matters under the Criminal Code. Within the course of authorized
proceedings, a licensed paralegal may:
•

give legal advice concerning legal interests, rights, or responsibilities with
respect to a proceeding or the subject matter of a proceeding;

•

draft or assist with drafting documents for use in a proceeding; and

•

negotiate on behalf of a person who is a party to a proceeding.

Any other legal services, such as drafting wills or handling real estate transactions or
estates, must be provided under the supervision of a lawyer.58 In December 2017, the
Benchers of the LSO voted to expand the scope for licensed paralegals to allow them
to provide some services in family law.59 That scope has not yet been determined.
28
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As of November 2017, the Law Society of Ontario projected they would have
approximately 5,600 active paralegals licensed in Ontario.60 Around 50% work as
sole practitioners, while the rest work in firms of varying sizes.61

5.1.2

BRITISH COLUMBIA

British Columbia has a Society of Notaries Public that regulates notaries who are
permitted to provide certain legal services. In addition to traditional notarial services,
notaries in B.C. can prepare and execute a host of legal documents, including powers
of attorney, advanced health care directives, affidavits, instruments relating to
property and commercial transactions, and wills or other testamentary instruments.
Notaries have existed in B.C. since Confederation.62
Since July 2012, the Code of Professional Conduct for British Columbia has allowed
paralegals supervised by a lawyer, called ‘designated paralegals,’ to give legal
advice to clients in any area of law where a supervising lawyer deemed a designated
paralegal competent and to make appearances at family law arbitrations and before
tribunals and courts, as permitted by the court or tribunal.63 The supervising lawyer is
responsible for the conduct of the designated paralegal and designation is an active
process whereby the supervising lawyer must decide whether a paralegal has the
skills, training and good character to perform the enhanced functions allowed for
designated paralegals.64
The Law Society of British Columbia is also exploring the potential to create and
credential new classes of legal service providers to provide certain legal services,
subject to regulation by the Law Society.65

5.1.3

NOVA SCOTIA

In 2016, the Legal Information Society of Nova Scotia (LISNS) established the
Public Navigator Program, based on New York’s Court Navigator Program, which is
described below. LISNS has developed training materials66 for volunteer non-legal
community members, called Public Navigators, who are trained to provide basic
legal information and support to self-represented litigants considering an action in
Small Claims Court or the Nova Scotia Supreme Court, General Division. The key
components of the program are identifying issues and exploring alternate methods
of dispute resolution. The goals of the project are to help self-represented litigants
better understand their legal issues and options; to divert self-represented litigants
from the formal court process, where appropriate; and to ensure self-represented
litigants use proper documentation when proceeding with a court-based action. A
partnership with mediators in Nova Scotia will support the diversion aspect away
from the court-based process where appropriate.67
Nova Scotia has recently begun to explore the possibility of further expanding the
categories of providers authorized to deliver legal services in that province.
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5.1.4

MANITOBA

The Benchers of the Law Society of Manitoba recently approved recommendations
from a President’s Special Committee on Alternative Legal Services Providers, tasked
with exploring the possibility of allowing alternative service providers to deliver legal
services. The Committee concluded that there were “significant unmet legal needs”
in Manitoba, particularly in rural areas and in the area of family law. The Benchers
accepted the Committee’s recommendations that the Law Society seek to amend its
governing legislation to allow:
•

further exceptions to the unauthorized practice of law provisions;

•

the provision of prescribed legal services by those acting under the supervision
of a lawyer and others with a limited license; and

•

the delivery of legal services through entities such as civil society organizations,
including charities and non-profits.

The Law Society of Manitoba plans to pursue these changes to their legislation and
commence consultation with stakeholders in the legal system in Manitoba with respect
to unmet needs and the appropriate scope of services that could be undertaken by
alternative legal service providers, especially in the area of family law.68

5.2
5.2.1

UNITED STATES
WASHINGTON STATE

The Washington Supreme Court adopted Admission and Practice Rule (APR)
28 in 2012 to create a new class of service providers called Limited License Legal
Technicians (LLLTs) following a 2003 study by the Task Force on Civil Equal Justice
Funding which found that, despite a high frequency of civil legal problems in lowincome households, over 85% did not have any legal assistance. Washington’s APR
28 states that the purpose of APR 28 is to ensure that legal services are rendered
only by qualified trained legal practitioners, which includes LLLTs who may provide
limited legal assistance “under carefully regulated circumstances in ways that expand
the affordability of quality legal assistance which protects the public interest.”69
Applicants to the LLLT program must demonstrate fitness to practice, be of good
moral character, and have an associate level degree or higher. To acquire a license,
applicants must meet stringent educational requirements. Among other continuing
licensing requirements, licensees are required to pay an annual license fee, complete
continuing education requirements, and demonstrate proof of ability to respond
in damages resulting from acts or omissions in the performance of services.70 APR
28 sets extensive lists of tasks that LLLTs are permitted to perform, tasks that are
explicitly prohibited, and conditions under which LLLTs may provide services.71
30
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Washington distinguishes between LLLTs and paralegals. LLLTs are authorized to
engage in the limited practice of law in approved practice areas of law (currently
limited to family law) without the supervision of a lawyer but cannot represent
clients in court proceedings or negotiation. Paralegals are employed or retained
by a lawyer, law office, corporation, governmental agency, or other entity and
perform specifically delegated substantive law-related work for which a lawyer is
responsible.72 The State also created Limited Practice Officers (LPOs) under APR
12 to authorize certain lay persons to assist with documents in the sale of property,
closing a loan, or extending credit.73

5.2.2

NEW YORK STATE

In February 2014, New York State launched a ‘Court Navigator’ Program to
assist unrepresented litigants during court appearances in landlord-tenant and
consumer debt cases. The program operates in partnership with several not-forprofit organizations. Court Navigators are specially trained and supervised college
students, law students, and other persons deemed appropriate by the Program
to provide general information, written materials, and one-on-one assistance to
eligible unrepresented litigants. In addition, Court Navigators provide moral support
to litigants, help them access and complete court forms, assist them with keeping
paperwork in order, assist them in accessing interpreters and other services, and
otherwise explain the courtroom process.
Court Navigators are permitted to accompany unrepresented litigants into the
courtroom in some courts and, while they cannot address the court on their own,
they are able to respond to factual questions asked by the judge. Court Navigators
do not give legal advice or get involved in negotiations or settlement conferences,
nor do they give out legal information unless they have the approval of the Chief
Administrative Judge of the Courts.74

5.2.3

UTAH

In December 2015, the Utah Supreme Court signalled that it will allow licensed
paralegal practitioners (LPP) to help clients navigate the legal system, although the
new professionals will not be allowed to appear in court. LPPs will be able to help
clients fill out legal forms, prepare settlements, and represent clients in mediated
negotiations in the areas of family law, eviction, and debt collection. They may
advise clients about their rights and obligations, about which court forms to use, and
communicate with another party about matters raised in court forms. The Utah State
Bar will oversee licensing and discipline of LPPs and are in the process of developing
the framework.75
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5.3

OTHER U.S. STATES

Several other U.S. states have alternative service provider categories. Arizona76, California77,
Florida78, and Nevada79 have a class of service providers called legal document preparers.
The admission requirements and regulatory regimes for this class vary from State to State.
Generally speaking, they have authority to provide general legal information, prepare
documents and supporting documents, and submit documents on behalf of a client to a
court or administration agency. Colorado is considering a model based on the New York
Court Navigator Program.80 California81 and Oregon82 are in various stages of exploring the
potential of creating a limited license to practice law for legal technicians.83

5.4

OTHER JURISDICTIONS

Other Commonwealth countries, such as England, Scotland, Ireland, Australia, and New
Zealand, have multiple-licensing legal professions. All of these countries distinguish barristers
from solicitors. In Australia, New Zealand, Scotland, and Ireland, licensed conveyancers
make up a third category. Scotland also has solicitor-advocates, which are regulated by the
solicitor’s regulatory body. Finally, in addition to barristers, solicitors, and conveyancers,
England and Wales have five other categories of independently regulated licensees, including
patent attorneys, trademark attorneys, costs lawyers, and notaries. Each profession has a
set of reserved legal activities (with some overlap), set out by The Legal Services Act 2007.84
In addition, offering legal advice without preparing any documents or providing representation
does not require a license in England and Wales. Organizations like the Citizens Advice
Bureaux offer legal advice among many other types of advice for free. That organization is
staffed by volunteer service providers, including non-lawyers who have relevant expertise in
legal or quasi-legal matters.85
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SECTION 6:

TASK TEAM PROCESS AND
DELIBERATIONS

The Task Team was comprised of members of the public, lawyers, and other individuals
working in or alongside the legal profession and was supported by staff from the Law
Society and the Ministry.
The Task Team’s work took place over the course of approximately one year and nine fullday meetings. Their work included, but was not limited to, the following:

6.1

•

reviewing the results of stakeholder consultations;

•

reviewing reports and hearing presentations about alternative legal service
provider models in other jurisdictions;

•

studying the current demographics of the Saskatchewan public and legal
profession;

•

reviewing information about the current legal and justice systems;

•

hearing presentations about various ways the provision of legal services and
legal information in Saskatchewan might be expanded;

•

reviewing academic studies on the topic of the provision of legal services by
non-lawyers;

•

reviewing reports about access to justice in Canada; and

•

discussing all that they had learned and applying it to the Saskatchewan
context.

SURVEYS

As part of its consultation process on this review, the Ministry and the Law Society launched
two online surveys in April 2016 to assess the views of the public and members of the legal
profession on the prospect of other individuals being permitted to deliver legal services.
Two surveys were created: one for the general public and one for the legal community
(including lawyers and other non-lawyers who provide legal service to the public). The
surveys were intended to gather as many perspectives and voices on the topic as possible.

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

33

1712

6.1.1

THE PUBLIC SURVEY - SUMMARY

The public survey received 317 responses. Below is a short summary of the results.
A detailed summary of the results can be found in Appendix C.
•

Most participants (85%) indicated that they needed legal assistance at some
point in their lives.

•

The most common type of service where assistance was needed was with the
preparation of documents such as a will, real estate document, or contract.

•

The most common areas of law where assistance was needed were (i) real
estate, (ii) wills and estates, and (iii) family law matters.

•

Most participants (89%) indicated that they had received some form of
assistance with their legal matter. Of those respondents, most (94%) had
received assistance from a lawyer.

•

Other than lawyers, individuals had sought assistance from a notary public,
paralegal, aboriginal courtworker, friends, online resources, free legal courses
and materials, mediators, Legal Aid, government staff, and/or court staff.

•

For those who did not receive assistance from a lawyer, the primary reason
indicated by participants was cost.

•

The majority of participants indicated that if a new group of trained individuals
were established, that such a group could assist with the following legal
services: providing legal information, creating legal documents, completing
forms, and in some cases acting in court on their behalf.

•

The majority of participants also indicated that such a group could assist
in the following areas of law: real estate, family law, small claims, and traffic
matters.

•

Many participants indicated that they wanted a less expensive option for
resolving their legal problems.

6.1.2

LEGAL SERVICE PROVIDER SURVEY – SUMMARY

The Legal Service Provider Survey received 907 responses. Of those responses, 470
came from lawyers and 437 came from non-lawyer service providers. Below is a
summary of the results. A detailed summary of the results can be found in Appendix C.

34

•

Participants who took the survey worked in a wide variety of legal service
areas. However, most participants (both lawyers and non-lawyers) worked in
either private practice or with the government.

•

79% of lawyer participants provided legal services directly to the public, while
only 46% of non-lawyer service provider participants indicated the same.

•

Most of the lawyer participants either work in large law firms (with 20 or
more lawyers: 36%) or small law firms (with two to five lawyers: 26%).

•

The majority of participants worked in either Regina or Saskatoon.
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•

The majority of lawyer participants (77%) indicated that they have non-lawyer
staff assist them in their work.

•

The majority of both lawyer participants (72%) and non-lawyer service
provider participants (92%) indicated that public access to legal services was
either important or very important.

•

60% of non-lawyer service provider participants indicated that a new group
of trained legal service providers could improve access to justice to a great
extent while only 18% of lawyer participants indicated the same.

•

The majority of both lawyer participants and non-lawyer service provider
participants indicated that with the appropriate training, it could be
appropriate or very appropriate for a group of trained legal service providers
to provide legal services in small claims matters (57% and 76% respectively)
and traffic matters (67% and 70% respectively).

•

The majority of non-lawyer service provider participants also indicated that
real estate (81%) and wills & estates (76%) would be appropriate or very
appropriate for a group of trained legal service providers, while 55% of lawyer
respondents indicated that wills & estates would be ‘not appropriate’ or ‘not
at all appropriate.’

•

The majority of both lawyer participants and non-lawyer service provider
participants indicated that it would be not appropriate or not at all appropriate
for a group of trained legal service providers to provide services in criminal
law (62% and 51% respectively).

•

97% of non-lawyer service provider participants and 84% of lawyer participants
indicated that assisting a client with filling out forms would be an appropriate
type of service for a group of trained service providers.

•

85% of lawyer participants indicated that a new group should provide services
primarily in a law office under lawyer supervision, while 65% of non-lawyer
service provider participants indicated that a new group could provide
services independently (without lawyer supervision).

•

98% of non-lawyer service provider participants and 96% of lawyer participants
indicated that some sort of assessment of competence should be required for
a new group of legal service providers. Similarly, 91% of non-lawyer service
provider participants and 94% of lawyer participants indicated that a license
should be required for a new group of legal service providers.

•

Most of non-lawyer legal service provider participants (65%) indicated
that they would be willing to take additional education/training, and 27%
more indicated that they would take training depending on the education
requirements and topics covered.

•

75% of lawyer participants indicated that they would support their staff in
taking additional education/training.
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6.2

CONSULTATIONS

In addition to the information gathered through the surveys, the Task Team undertook a
broad set of consultations to further inform its deliberations.
The Task Team received presentations from the following individuals:
•

Christine Hanson-Chad, on behalf of Saskatchewan Trial Lawyers’ Association

•

Brian Lawrie, founder of POINTTS (Provincial Offence Information and Traffic
Ticket Service) and a Paralegal Bencher with the Law Society of Ontario
and Sunny Kwon, Justice Policy Development Branch, Ontario Ministry of
Attorney General regarding the Ontario Paralegal experience

•

Steve Crossland, Chair, Washington Supreme Court LLLT Board and Paula
Littlewood, Executive Director, Washington State Bar Association, regarding
the Washington State Limited License Legal Technician Program

•

Gina Alexander, Executive Director, Community Safety and Wellbeing,
Saskatchewan Ministry of Justice; Barbara Tomporowski, Senior Policy
Advisor, Saskatchewan Ministry of Justice; and Tracy Desjarlais, former
Courtworker, Piapot First Nation regarding the Saskatchewan Aboriginal
Courtworker Program

Representatives of the Task Team met with the following individuals:
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•

Provincial Court Administrative Judges, including Chief Judge Plemel,
Associate Chief Judge Hinds, Judge Anand, Judge Bauer, Judge Beaton,
Judge Henning, and Judge Harradence

•

Judge Demong, on behalf of Provincial Court, Civil Division

•

Melissa Wallace, Supervising Justice of the Peace, and Sheila Hart, Justice of
the Peace

•

Kyla Shea, Director of Planning and Administration, and Dona Jones, Director
of Human Resources, Legal Aid Saskatchewan

•

Anthony Gerein, Q.C., Assistant Deputy Attorney General, and Elizabeth
Hilts, Director of Prosecutors, Public Prosecutions, Saskatchewan Ministry of
Justice

•

Saskatchewan Administrative Tribunal Association: Karen Smith (Better
Business Bureau), Jody Hallady (Better Business Bureau), Glen Berger
(Crow MacKay LLP), Allison Schmidt (Disability Claims Advocacy Clinic),
Ken Love (Labour Relations Board), Denise Klotz (Office of the Workers
Advocate), Colette Juchacz (Office of the Workers Advocate), Paul McIntyre
(Saskatchewan Municipal Board), Chad Boyko (Saskatchewan Municipal
Board), Dianne Ford (Saskatchewan Municipal Board), Kris Pennete
(Saskatchewan Municipal Board), Jessica Sentes (Saskatchewan Municipal
Board), Bert Ottenson, Charita Ohashi (Office of Tribunal Counsel), Graeme
Mitchell (Labour Relations Board), Phil Cupial (Office of the Workers’
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Advocate), Nadine Johnson (Office of Residential Tenancies), Barry Heath
(Automobile Injury Appeal Commission), Joni MacKay (Automobile Injury
Appeal Commission), James Mitchell (Conversation Consulting), Marlene
Weston (MEKW Dispute Resolution Services)
•

City Solicitors Offices: Patricia Warwick (City of Saskatoon), Byron Werry
(City of Regina), and Jim Toye (City of Prince Albert)

•

Mike Tomka, Associate General Counsel, and Jane Wootten, Senior Counsel,
Saskatchewan Government Insurance

•

Rachelle Verret Morphy, VP Corporate & Regulatory Affairs and General
Counsel, SaskPower

•

Local Bar Associations: Ryan Armstrong (Lloydminster), Shelley Cannon
(Prince Albert), Bill Cannon (Prince Albert), Lindsay Gates (Swift Current),
Kathryn Gilliss (Estevan), Chantelle Lefebvre (Lloydminster), Justin Mescall
(Rosetown), Talon Regent (Moose Jaw), Mike Riou (Unity), Karen Roden
(Saskatchewan Trial Lawyers Association), Dave Rusnak (and 8 other lawyers
in Yorkton), and John Will (Humboldt)

•

Carolyn Hoffman, Executive Director/Registrar of the Saskatchewan
Registered Nurses’ Association

•

Lynsay Nair, Executive Director/Registrar of the Saskatchewan Association of
Licensed Practical Nurses

•

Ray Joubert, Executive Director/Registrar, and Jeanne Ericksen, Deputy
Registrar, of the Saskatchewan College of Pharmacy Professionals

•

Kellie Watson, Executive Director of the Saskatchewan Dental Hygienists
Association

•

Susan Anholt, Executive Director/Registrar of the Saskatchewan Association
of Dental Assistants

The Task Team sent requests for written submissions to a wide range of private and communitybased organizations. Please see Appendix D for a list of common consultation questions.
Not all organizations answered the call. The Task Team received written submissions from
the following individuals, groups, and organizations:
•

ADR Institute of Saskatchewan

•

Canadian Bar Association – Saskatchewan Branch

•

Community Legal Assistance Services for Saskatoon Inner City Inc. (CLASSIC)

•

Court Services, Ministry of Justice, Government of Saskatchewan

•

The Saskatoon Downtown Youth Centre Inc. (EGADZ)

•

Community Safety and Wellbeing, on behalf of the Aboriginal Courtworker
Program

•

Elizabeth Fry Society

•

Family Matters Program, Ministry of Justice, Government of Saskatchewan

•

John Howard Society

•

Legal Aid Saskatchewan
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•

Pro Bono Law Saskatchewan (PBLS)

•

Public Legal Education Association (PLEA)

•

Judge Demong, on behalf of Provincial Court, Civil Division

•

Salvation Army Saskatoon

•

Saskatchewan Municipal Board

•

Saskatchewan Trial Lawyers’ Association

•

Workers’ Advocate

•

Workers’ Compensation Board

•

YWCA Regina

In addition, the Task Team hosted two town halls open to the public in Saskatoon and
Regina. Twenty-two people attended the Saskatoon town hall and 14 people attended the
Regina town hall. The Task Team also invited written submissions from members of the
public through a dedicated email address, promoted through media outlets, and posted a
consultation paper on the Government of Saskatchewan public consultation page and on
the Law Society website. Twelve written submissions were received from members of the
public.

The following subsections outline the themes that arose from the consultations.

6.2.1 THE NATURE OF UNMET LEGAL NEEDS
COST OF LEGAL SERVICES
A financial barrier is the most-cited reason why people are unable to access legal
services. There is a significant portion of the population that is ‘working poor’—
meaning they are employed and therefore ineligible for Legal Aid but are still unable
to afford a lawyer’s services at market rates. Many of these people may be willing
to purchase and able to afford legal services at a lower rate. It was also expressed
that some people would be unable to afford legal services regardless of the cost, and
that more public investment in Legal Aid or other publicly funded programming was
necessary in order to meet those unserved legal needs. Some consultees suggested
that a sliding-scale, partially-subsidized funding model could be explored alongside
considerations around expanding the types of service providers.
Some expressed that obtaining legal services from a lawyer is not cost-effective
when compared against the monetary value of the legal matter (for example, in the
case of matters before Small Claims Court, Provincial Offence or Bylaw Courts, or
administrative tribunals). Others expressed that legal needs often arise at times of
crisis when financial resources are either most scarce or required for other needs.
The Task Team heard a general desire for free or less expensive options for accessing
legal services. Some expressed that the ability to meaningfully participate in a system
that binds and governs everyone should not be variable or dependent on income.
38
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Others expressed that the fact that some members of our community are unable
to afford legal services does not mean that legal services are overpriced. There are
other services that people are unable to afford and go without. The legal services
market is competitive and many lawyers, particularly sole practitioners in small
communities, struggle to keep their practices afloat. The complexity of the law and
the legal system is a significant driver of the cost of service. In addition, there is a
strong ethic of pro bono service within the legal community, and many lawyers are
willing to adjust their fees in order to serve people who are unable to afford their
services. Due to the general perception that lawyers are expensive, many members
of the public do not explore whether such options may be available to them.
For those that hire lawyers, there is often a lot of mystery surrounding the charging
of fees. It is common for a client to have limited understanding of the true cost of
legal services at the onset of a matter and how various options could impact the cost.
For this reason, it is difficult for the public to meaningfully ‘shop around’, compare
prices between different service providers, or make an informed choice about the
legal services they purchase. The fear of uncertainty and unpredictability can cause
some people to choose not to engage a lawyer, regardless of whether they may be
able to afford the service.

NAVIGATING PROCESS AND OPTIONS
One of the biggest needs that were identified was for information and support to
help navigate the legal system and its various processes. When someone encounters
a legal issue, they need help to be able to identify the governing legal framework,
legal process, and what they will need in order to participate. Many people do not
know their rights or entitlements, how the law applies to them, or how to engage the
law to achieve their desired outcome. It is common for people to be uncertain about
whether a legal remedy may be available to them. Sometimes, there is more than
one process option available to an individual, and they need support to help evaluate
their matter at the onset in order to make an informed decision about which process
to choose.
The Task Team also heard that the legal system can be scary, intimidating, and full
of complex and confusing procedures. The general public does not have the benefit
of understanding ‘insider’ customs and procedures in the courtroom (language and
terminology, where to stand, the order of proceedings, etc.). Many steps in most
processes have a right or wrong way — doing things the wrong way can have real
and significant consequences. Trying to navigate the process without assistance
can cause significant anxiety. Sometimes, support is needed with aspects that have
nothing to do with the law or legal implications: emotional and moral support, building
trust and confidence, and being able to anticipate next steps or how an experience
will unfold. In addition, many legal issues involve a high degree of emotion for the
parties — it can be difficult for someone who is representing themselves to present
or evaluate their case without being influenced by their emotions. In such cases,
there is a need for support from a neutral third party.
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LEGAL INFORMATION
The Task Team heard a desire for more sources of free or low-cost legal information,
and in more formats. In particular, there was strong desire expressed for the ability
to consult with a live person in a conversational format. While there is a lot of legal
information online, many people struggle to discern the accuracy of the information
and how it applies to their circumstances. The Task Team heard that there are
generational, geographic, language, and literacy issues that can limit the utility of
online information. Young people living in urban areas often consult the internet
for information, but the older generation is less comfortable with technology and
those living in rural areas do not have reliable internet access. Language barriers
are common among newcomers and many people in our province struggle with low
literacy levels. It is apparent that the current sources of legal information and support
are not serving everyone, and that many people are falling through the gaps in trying
to navigate the legal system on their own.
The Task Team heard that basic legal information about the legal framework and
procedure should be accessible to everyone without a market or cost barrier, and that
such information should not be considered legal advice unless recommendations are
made about which of several options to choose or how a choice is likely to affect the
outcome. The Task Team also heard that it can be difficult in practice to recognize
the distinction between legal information and legal advice.

FRAMING ISSUES IN LEGAL TERMS
The Task Team heard that there are many people who try to represent themselves in
a court or tribunal process without first having the benefit of assistance to help them
evaluate the strength of their case or to frame their issues in legal terms. Judges
and hearing officers expressed that it can be difficult to understand what a selfrepresented person is seeking when they are unable to articulate their claim within
a legal framework. Judges and tribunal officers often intervene to try to explain
the process, standard, or legal framework to someone representing themselves, but
this can create the potential for a perception of bias, lack of neutrality, or unfairness
between parties. Without support, these people often have difficulty achieving their
desired objective. The Task Team heard a desire for more support at the onset of a
matter to help people representing themselves to frame and present their issue in
legal terms.

UNDERSTANDING RULES OF EVIDENCE
For matters that appear before court or tribunals, the Task Team heard that people
who represent themselves often struggle to understand the rules of evidence and how
to get evidence before the court to prove their case. This issue is often connected
to the issue that such individuals do not understand the legal framework and what
needs to be proven in order to succeed with their claim. It is common for such
individuals to approach presenting their case by personally recounting their story and
appealing to the concept of fairness. They do not understand that it is difficult for
a judge or hearing officer to accept such an account as credible without supporting
40

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

1719

documentation or corroborating evidence. Similarly, a judge or hearing officer is
bound by the law and cannot render a decision solely upon the principle of fairness.
When someone representing themselves tries to incorporate supporting evidence,
it is common for them not to understand how to properly introduce the evidence,
what types of evidence can be admitted, or how evidential rules can prevent the
court from accepting or considering some types of evidence. As a result, many such
cases fail to be proven because there is insufficient evidence upon which to base a
favorable decision.
Managing evidential and procedural issues at trial is expensive and inefficient for
everyone involved, and often leads to lengthy and costly trials. The Task Team heard
a need for early support with assessing the strength of a case based on the available
evidence and the legal framework. For matters that proceed to trial or a hearing,
people who represent themselves need support to understand how to properly get
evidence before the court and what they need to prove in order to succeed.

FORMS, PAPERWORK, AND DOCUMENT DRAFTING
Many legal processes are commenced or advanced through the completion of various
forms and documents. The Task Team heard that for many people, even if they are
able to identify the appropriate legal framework, forum, or next step, they struggle
to identify the appropriate form or process to take to advance that step. Then, once
identified, many people struggle to understand how to properly fill out or complete
a legal form or document. The Task Team heard that many forms are needlessly
complex or repetitive, which is an aspect of the problem that could be addressed
outside of the Task Team’s mandate. The Task Team heard a desire for the ability to
have someone who was familiar with the legal framework review completed forms to
assess them for completeness and to identify any legal implications.
The Task Team further heard that the completion of legal forms is not simply a rote
administrative task that could be performed by anyone — rather, a reviewer or adviser
must be familiar with the legal framework and understand the legal implications that
could arise from the various choices that can be made. This was confirmed by the
experience expressed by many community-based organizations that try to assist their
clients with completing legal forms but are concerned about giving wrong advice
and causing bigger issues or delay. The Task Team also heard that self-help kits and
online platforms to assist with the completion of legal forms require a literacy level
that some people do not possess.
The Task Team heard that other unmet legal drafting needs included assistance
with preparing affidavits, assistance expressing interests or arguments using legal
terminology, and assistance drafting consensual agreements in legally enforceable
terms following mediation or otherwise outside of the court process.
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DISCERNING THE RELIABILITY OF LEGAL INFORMATION
The Task Team heard that there are many sources of legal information that can be
found online, but many people struggle to discern whether the legal information they
have located is relevant, accurate, or reliable. Laws and processes vary significantly
between jurisdictions, so legal information that is not specific to Saskatchewan
will not be relevant, accurate, or reliable. Similarly, the law is subject to constant
change and evolution through statutory reform, procedural change, or developments
in the common law. Information specific to Saskatchewan can also be inaccurate
and unreliable if it is not regularly updated. In this way, the Task Team heard that
there is a need for better public education on how to determine whether a source of
information is relevant to Saskatchewan, up to date, and reliable.

INTERPRETING ‘LEGALESE’
The Task Team heard that many people struggle to understand legal terminology and
need help to interpret the meaning of their legal documents. This need can often
arise in commercial transactions or consumer or business settings where parties
to a contract do not fully understand the legal implications of their contract until
something goes wrong. This can also arise where someone is trying to understand
a piece of legislation or a policy document. In addition, some written or online
legal information can be difficult for a member of the general public to navigate,
understand, or interpret. Although outside of the Task Team’s mandate, part of the
solution is for more legal information and documentation to be expressed in plain
language. This need could also be addressed through additional forms of support for
interpreting legal documents.

GREATER DEMAND THAN SERVICES AVAILABLE
The Task Team heard that there is a range of existing forms of free support for many
legal issues, including written legal information, forms software, self-help kits, dropin or appointment-based legal consultations, pro bono legal representation, and
telephone help lines. Many of these are useful resources, but the organizations offering
them can be limited in scope by area of law or geographical coverage. Further, such
organizations are often underfunded and at or beyond capacity and are unable to
service all of the needs in the communities they serve.
Many community-based organizations are aware of the range of supports available
to their clients and provide appropriate referrals, but there are still many legal needs
that are not met through the existing complement of services. Such needs often
go unaddressed or unresolved and can cascade into bigger problems. Without a
referral source, the general public can struggle to identify services and supports that
may be available to them. The Task Team heard a desire for more options of lowcost legal supports. The most commonly cited areas where the current supply of
services does not match the demand are criminal law, family law, administrative law
(including social housing and landlord/tenant), consumer/debtor law, immigration
law, and small claims matters.
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In particular, many consultees called for greater public funding for Legal Aid services,
both to increase the eligibility threshold and to service more areas of law. Similarly,
many consultees expressed high regard for the Aboriginal Courtworker Program and
called for the Courtworker model to be expanded to service all members of the
public and to service more areas of law.

UNDERSERVED RURAL AND REMOTE COMMUNITIES
The Task Team heard that there is a particular need for more legal services in rural
areas. Some rural communities do not have a dedicated legal service provider in
town and must travel to the nearest large center to access service. This issue can be
particularly challenging for seniors or others with limited mobility, particularly now
that there is no longer a rural bus service. For towns that do have a resident lawyer,
conflicts of interest between residents can restrict that lawyer from providing services
to everyone. The Task Team also heard a desire for more legal service options in rural
areas — rural residents expressed a desire to be able choose from a range of service
options rather than being limited to the sole practitioner who is willing to set up shop
in town.

COMMUNITY KNOWLEDGE AND TRUST
The Task Team heard that it is difficult for some people to engage and trust a
legal service provider, particularly if there is a cultural divide or lack of community
connection. Due to historical experience, trauma, and racial divisions in the province,
the Task Team heard that Indigenous persons often distrust the legal system and
those who operate within it, including judges and lawyers. Similarly, many newcomers
distrust the legal system due to their experience with corrupt systems in their home
countries. The Task Team heard that it is less likely that someone will seek assistance
if they are required to go out of their comfort zone in order to obtain it, considering
such factors as the location of service delivery, the language of service delivery, and
the life experience and culture of the service provider. Similarly, many lawyers are not
trauma-informed or do not know how to adapt their services to meet the needs of
marginalized people. For these reasons, the Task Team heard a call for more services
to be delivered in trusted spaces, by or in collaboration with other service providers
that have earned the trust of the community, and in a way that is responsive to the
needs of marginalized people.

LANGUAGE BARRIERS
The Task Team heard that language barriers are increasingly becoming an issue in
Saskatchewan. Most legal information and documentation is only provided in English.
Most legal processes are conducted in English. Many newcomers cannot speak or
read English at a literacy level necessary to effectively engage with the existing
sources of legal information or support, legal service providers, or legal processes.
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DISABILITY AND MENTAL HEALTH CONCERNS
The Task Team heard that the members of our community suffering with various
forms of disability do not have sufficient sources of legal support. Existing sources
of legal information and support are not able to adequately or appropriately serve
the needs of this community.
The Task Team heard that mental health issues are increasingly present in the
courtroom and in other processes. The existing processes and professionals involved
are often not able to effectively manage the needs associated with mental health
issues. There is a need for mental health professionals to be involved in the process
to ensure the safety and sense of security for all involved and to support the person
suffering from mental illness to effectively engage in the process.

APPRECIATING THE VALUE OF LEGAL ADVICE
The Task Team heard concern that the recent increase in the number and nature of
supports for people to engage in legal processes without legal representation sends
the message to the public that it is possible to effectively represent oneself in a legal
process, when in reality it is preferable to obtain legal advice and representation from
a lawyer. The Task Team heard that there is a need to better communicate to the public
the importance and value of obtaining legal advice, the type of services lawyers can
provide, and the options that may be available to offset the cost (including pro bono
service, limited scope retainers, legal coaching, and working on contingency). The
Task Team further heard that regulatory restrictions on advertising limit the ability of
lawyers to effectively market their services to underserved markets.

IMBALANCE OF POWER
The Task Team heard that the fundamental implication of inaccessible legal services
and other forms of support is that it creates an imbalance of power. Practically
speaking, someone who is unable to access the necessary information to understand
the law and how it applies to them, how to navigate legal procedures, how to frame
their case in legal terms, and what is required to prove their case, is not on a level
playing field with someone who is able to access these things. As a result, the
perception is that our legal system is not capable of producing just and fair results
when power is unevenly distributed from the onset. The Task Team heard that the
need to create better and new ways to connect the public with the information and
supports they need is fundamentally about redistributing power and improving trust
in the administration of justice.
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6.2.2 PERCEPTIONS OF OPPORTUNITY ASSOCIATED
WITH NEW LEGAL SERVICE PROVIDERS
POTENTIAL TO REDUCE SERVICE COSTS
The Task Team heard that introducing new service providers to perform some tasks
typically performed by lawyers, either in partnership with a lawyer or on their own,
could have the effect of reducing the overall cost of service. The Task Team also heard
that finding ways to connect people representing themselves in court or tribunal
processes with additional sources of assistance could have the effect of reducing the
cost of the proceedings for the opposing party, due to fewer adjournments and more
efficient and focused proceedings.

LAWYERS CAN FOCUS ON AREAS REQUIRING THEIR
EXPERTISE
The Task Team heard that there are many services currently being performed by
lawyers that may not require their level of expertise at their hourly rate, and that clients
bear the cost of this inefficiency. Permitting legal services to be performed by other
types of service providers could have the effect of enabling lawyers to focus on more
complex matters that require their level of expertise and training. A lawyer working
in partnership with a lesser-trained individual and allocating service providers to legal
issues based on training and experience required would lead to a more cost-efficient
form of service delivery.

POTENTIAL TO PROMOTE TEAM APPROACH TO SERVICE
DELIVERY WITH RELATED PROFESSIONALS
The Task Team heard that there could be benefits to promoting a team approach to
service delivery among related professionals. Many clients have legal needs that occur
alongside other needs that can be serviced by professionals in related fields, including
mediators, counsellors, mental health professionals, financial planners, social workers,
health care providers, teachers, and others. If the legal market were to expand to other
types of service providers, interactions could be improved between professionals with
these types of skills and those with legal skills. It could also be possible for a professional
with a range of skills in one or more of these areas to service a broader spectrum of
their clients’ needs. Greater promotion of wrap-around service delivery incorporating
a range of skills can promote greater cross-professional learning and understanding.

POTENTIAL TO STIMULATE THE ECONOMY
The Task Team heard that creating a new class or classes of legal service providers
could develop a new legal market, create new jobs and job opportunities, and stimulate
the economy. Given the size of the underserved market of legal needs, creating space
in the market for other professionals could spur innovation that could lead to new
business models and modernizing the practice of law.
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POTENTIAL TO INCREASE OPTIONS AND AVAILABILITY
OF SERVICES IN RURAL AREAS
The Task Team heard that introducing new types of legal service providers could
create a greater supply of services in rural areas, which would assist rural residents
who otherwise have to travel to larger centers for services and would provide rural
residents with additional consumer choice.

POTENTIAL TO REDUCE RISK FOR SELF-REPRESENTED
LITIGANTS
The Task Team heard that people representing themselves experience significant risk
when they proceed without legal advice or support. Additional forms of support from
additional service providers could have the effect of reducing that risk by enabling
the individual to understand the legal framework applicable to their matter, assess the
strength of their case, select the appropriate process or forum for optimal resolution,
undertake legal paperwork and processes correctly, and present their case in accordance
with proper procedure and rules.

POTENTIAL TO IMPROVE EFFICIENCY AND REDUCE
DELAY IN SERVICE DELIVERY
The Task Team heard that having additional sources of legal service for people who
are representing themselves in court could help the process run more smoothly and
efficiently, which would help to reduce court delays. Further, such sources of support
could help to clear out weak cases from the system or divert them to consensual dispute
resolution processes.
For community-based organizations engaged in the delivery of legal services, the Task
Team heard that it would be more efficient if legally-trained intake workers and frontline staff could provide summary information and advice to clients without requiring
the client to wait for an appointment with a lawyer.

POTENTIAL TO IMPROVE PUBLIC PERCEPTION OF THE
JUSTICE SYSTEM
The Task Team heard that many members of the public have a negative perception of
the justice system and perceive that regulatory and procedural structures are in place
primarily to maintain a market for lawyers and judges rather than to protect or serve
the public. Introducing changes that could open up the market to other forms of service
providers could have the effect of improving the public’s perception of the system and
who it is in place to serve.
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POTENTIAL TO INCREASE CONSUMER CHOICE
The Task Team heard that currently many people face a choice between full
representation from a lawyer at significant expense or trying to proceed without much
or any support at all. Additional forms of service providers could have the effect of
increasing consumer choice and the options available to meet legal needs. The Task
Team heard that, particularly in small or rural communities, residents desire additional
options for service providers.

POTENTIAL TO REDUCE PRESSURE ON COURT STAFF
The Task Team heard that in the current state, many people who represent themselves
in court seek assistance from court staff for a range of supports, including procedural
information and legal advice. Court staff are employed to ensure the administrative
functioning of the court. Due to their association with the court, as the decisionmaking body, court staff do not feel comfortable with providing information or advice
to individuals that could introduce a perception of bias, unfairness, or limit the neutrality
and impartiality of the court. Nevertheless, court staff routinely do what they can within
these parameters to provide assistance in response to such requests. As the incidence
of people representing themselves has increased, so too has the volume of these
requests, which has the effect of diverting court staff time and resources from their
primary functions. The Task Team heard that introducing additional service providers
could provide the court with more referral options and help to reduce the pressure on
court staff.

6.2.3 PERCEPTIONS OF RISK ASSOCIATED WITH NEW
LEGAL SERVICE PROVIDERS
INCREASE RISK OF MISINFORMATION
The Task Team heard concerns about the potential for an increased risk that the public
would receive incorrect legal information or advice as a result of insufficiently trained
or knowledgeable service providers being permitted to provide legal services. Those
with this concern suggested that incomplete legal knowledge could lead to mistakes
being made that would need to be fixed by a lawyer at greater overall expense. Some
consultees suggested that it might be difficult for someone trained in a narrow area
of law to identify issues or implications that may arise in related areas of law. Some
consultees suggested that anything short of comprehensive legal training akin to a
law degree would be insufficient to mitigate this risk. Others suggested this risk could
be mitigated through appropriate training, including training that supported service
providers in identifying issues that were outside of the scope of their knowledge and
experience.
The Task Team heard that endorsing alternative legal service providers could give the
public a false sense of security that they are receiving comprehensive advice. A consumer
may not know how to recognize the limits of a service provider’s training or expertise, and
convenience or profit motivation could lead to alternative service providers purposefully
or inadvertently delivering advice beyond their knowledge or expertise.
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Areas expanded to alternative service providers could create the perception that they
are simpler or lower risk, which could encourage more people to believe they can do
it on their own without support. A perception that a task is simple or low-risk could
encourage less attention to detail and more mistakes being made. Many seemingly
simple actions have significant consequences that may not be apparent to someone
with limited training. Many legal errors are either not reversible or only reversible at
significant expense.

POTENTIAL TO INCREASE SERVICE COSTS
The Task Team heard that expanding the market to other service professionals might not
decrease the cost of legal services; rather, increases to service costs could result. If new
service providers worked in the context of a law office, additional costs associated with
training, insurance, and higher wages of a more qualified staff member would be passed
on to clients. If new service providers were to offer services in a specialized area of law,
often specialists can command higher rates than generalists, so such services could be
offered at comparable or higher rates than lawyers. In the current market, lawyers are
able to provide some services at low cost or pro bono by subsidizing from other areas
of service; however, competition could remove the option or frequency of such lower
cost offerings. In the current market, law firms tend to utilize the lower hourly rates of
junior lawyers, articling students, or legal assistants to keep costs down, so it may not
be possible to further reduce the cost by incorporating other service providers. Many
real estate, estate planning, and corporate matters are offered as fixed-fee services in a
competitive market environment, so it is unlikely a different group of service providers
would or could offer the services at a lower cost than lawyers.

RISK TO CONTINUED VIABILITY OF EXISTING LEGAL
SERVICES IN RURAL AREAS
The Task Team heard concerns about the potential impact competition could have on
the provision of service in rural areas. In the current market, it is difficult to attract or
retain lawyers in rural communities — increasing competition in these settings would
make it even more difficult to do so. There is no indication that other legal service
providers would be more likely to offer services in rural areas; indeed, a more limited
scope of practice would require a larger market pool to remain viable. As a result, only
institutional actors (large banks or accounting firms) would be likely to enter the market.
Rural lawyers tend to keep their practices viable through real estate transactions, wills
and estates matters, and corporate or commercial matters. Reliance on fees from these
areas of law enables them to provide service to the community in areas of law that
are less lucrative or viable. Rural practitioners expressed concern that competition
in their core business areas, particularly from institutional actors, could impact their
ability to stay viable. If rural practitioners had to pull out of rural communities, then the
community may have more service options in some areas of law, but service in other,
less viable areas of law would no longer be available to the community.
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RISK OF INCREASING LITIGATION AND
OVERBURDENING COURTS
The Task Team heard that the cost of legal services plays an important role in controlling
the demand on the courts. If increased competition decreased the cost of legal services,
then people may elect to pursue trivial or vexatious litigation. Further, the frequency
and severity of litigation involving mistakes made by alternative service providers could
increase. If more matters were before the courts, then court delays could increase and
the public cost to maintain the court infrastructure could also increase.

MAY NOT MEASURABLY IMPROVE ACCESS TO JUSTICE
The Task Team heard concern that opening the market to other service providers may
not improve access to justice. Introducing a secondary market with requirements for
training, insurance, professional fees, and other infrastructure costs will create barriers
to entry. Any new professional will tend towards financial recovery or viability, which
will likely focus their offerings in areas that are lucrative and already well served in the
current market. Unless publicly-funded, areas that are currently underserved by the
private market will likely remain underserved because the client is unable or unwilling
to pay for the service. As such, a broader spectrum of service providers is unlikely
to be a stand-alone solution to the problem of access to justice without additional
systemic changes and investment. Many barriers to access to justice cannot be resolved
through a greater supply of service providers alone: language, culture, trust, systemic
complexity, etc. Access to justice is not only about access to legal services but also
quality of outcome and experience.

RISK OF DE-VALUING LAWYERS AND LEGAL ADVICE
The Task Team heard that the law is complex and that the training required to provide
proper legal advice is extensive and ongoing. Lawyers achieve this training and expertise
at great personal cost, which is incorporated in the pricing structure of legal fees. Legal
advice is valuable because it affects rights and issues of significant importance for
individuals. The Task Team heard that suggesting that a limited version of this training
and expertise is acceptable and endorsing the delivery of legal services by lessertrained individuals sends the message to the public that legal advice is not necessary
and de-values the important service that lawyers provide.
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6.2.4

CONSIDERATIONS FOR NEW SERVICE
PROVIDERS
TRAINING AND COMPETENCE

The Task Team heard a general consensus from all consultees that it would be
inappropriate to enable any service providers to deliver legal services to the public
without some level of training or assurance of competency.
While there are general legal concepts that all service providers should know, a onesize-fits-all approach to training would be inadequate. Someone permitted to work in a
limited and general sense would not be capable of providing adequate service without
context-specific training. For example, being able to help someone fill out court forms
is not useful unless you know the legal framework and implications of what is included
in the form. For this reason, service providers operating within a limited scope of
service would need to receive specialized, context-specific training tailored to the type
of service to be provided. There would also need to be training on common issues that
could arise in related areas of law, the limits of their scope, and when a lawyer would
need to be engaged.
For advocacy work, training on universal advocacy skills would be important, including
how to identify issues, present evidence, frame issues in legal terms, conduct legal
research, and cite legal authorities. Consideration would also have to be made for
continuous education and keeping service providers trained on ongoing changes to the
law. Some consultees emphasized that more training is needed for new and existing
professionals on the social aspects of law: understanding poverty, cultural sensitivity,
mental health issues, community trust and relationship building, truth and reconciliation,
Indigenous traditions, and being trauma-informed. Some consultees suggested that,
depending on practice area, there might be a need for understanding or background in
related fields, such as business, insurance, or specialized industries.
For some consultees, there is a recognition that legal theory is important, but the emphasis
should be on practical supports and understanding law and systems in context. In this
way, training could have components that are formal through an educational institution
or program and experiential through an apprenticeship or on-the-job training. Indeed,
some consultees suggested that recognizing existing knowledge earned from on-thejob experience could lead to an increase in the initial uptake for service providers.
Many consultees suggested that training would need to be reasonable in cost, length,
and level of commitment if the purpose is to provide the public with more affordable
options. Training requirements that were too onerous would create barriers to entry
that would result in the existing gaps not being filled. For example, the cost of training
could be a barrier for some government programs or community-based organizations.
Similarly, some suggested that there would need to be a significant increase in the
volume or value of work that could be performed by new service providers in order for
law firms to see the value of investing in additional training for their staff.
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Many consultees had specific practical suggestions for training opportunities and
considerations. For example, some suggested that the College of Law at the University
of Saskatchewan might want to be involved in the training of new service providers
because they have the expertise and the activity may help them sustain other programs
or objectives. Similarly, regional colleges may wish to adapt the curriculum for existing
legal assistant programs or develop new programs to train specialized service providers.
Others suggested that the existing Canadian Centre for Professional Legal Education
(CPLED) program used to train articling students could be adapted and offered by
the Law Society to train or certify interested service providers. Similarly, the Law
Society could offer access to their Continuing Professional Development resources to
a broader section of service providers. Others identified the training offered through
the Foundation of Administrative Justice certificate program as a potential source or
model for training service providers in the administrative law context. Others suggested
that it would be beneficial to recognize existing sources of professional training,
including mediation, collaborative law, administrative justice, and on-the-job training
for programs such as the Aboriginal Courtworker Program, Family Service Officers, and
Young Offender Probation Officers.

SUPERVISION
The Task Team heard a range of opinions in relation to this item. Some consultees
felt that any new service providers should only be permitted to practice under the
supervision of a lawyer or in association with a firm of lawyers in which there was an
opportunity for a lawyer to review and approve of the service provider’s work. Others
felt that new service providers should be permitted to be self-employed and operate
independently of lawyers within a specified scope of practice.
Some felt that new service providers should be permitted to do some tasks on their
own, but others only under the supervision of lawyers. Others felt that lawyers should
be permitted to make a context-specific determination as to whether any given service
provider under his or her supervision has the necessary skill and experience to perform
a task. Some felt that due to the interplay between different areas of law, a limited
scope service provider should not be permitted to provide legal advice or make
representations in court unless it was first vetted by a lawyer. Others felt that new
service providers should generally be able to operate independently but have access
to a lawyer to consult in the event a need arose that was beyond their knowledge or
expertise.
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PROFESSIONAL ETHICS AND STANDARDS OF SERVICE
The Task Team heard that any new service providers should be subject to clear
standards of service and ethical obligations similar to lawyers, addressing issues of
confidentiality, privilege, conflicts of interest, marketing, accounting, trust obligations,
and fee practices. Consultees were concerned about the potential profit motivation
and the corresponding risk that vulnerable populations could be taken advantage of
if alternative service providers were permitted to operate without ethical obligations.
Consultees expressed a concern that the introduction of alternative service providers
could negatively impact the integrity of the profession as a whole or erode the high
standard to which lawyers are held, as a lesser-trained and experienced service provider
would presumably be held to a different standard of care than a lawyer.

INSURANCE AND ACCOUNTABILITY
The Task team also heard a range of opinions in relation to insurance. Some consultees
suggested that any service providers acting under lawyer supervision should do so
subject to the insurance of the supervising lawyer, and that only service providers acting
independent of lawyer supervision should be insured. Other consultees suggested that
all service providers should be independently insured, regardless of whether or not
they acted under lawyer supervision, because it would be unfair to require a lawyer to
be held accountable for the actions or mistakes of another person. Other consultees
suggested that an insurance requirement for independent service providers should
vary depending on the nature of services to be provided and the extent of associated
risk for the public.
Some consultees suggested that requiring staff to obtain insurance would increase
overhead and the cost of services for clients. Similarly, requiring insurance could be a
cost-prohibitive barrier for community-based organizations or serve as a deterrent for
potential service provider candidates.
Most consultees felt that there was a need for some form of accountability for all
service providers, including ethical obligations and codes of conduct. Some consultees
suggested that insurance might not be a sufficient accountability scheme because legal
decisions are often final and it may not be possible to adequately remedy mistakes
through financial compensation. Any insurance scheme should contain similar
restrictions as lawyers are subject to with respect to limiting liability to clients through
contract or incorporation. Similarly, some consultees suggested that other service
providers should have no or highly limited and regulated involvement with trust funds.
Some consultees felt that all service providers should ultimately be accountable to the
Law Society.
Some consultees suggested that a separate group of service providers should operate
under a separate insurance pool so that claims against non-lawyers do not cause
insurance rates for lawyers to increase. Some consultees suggested that variance in
training among service providers could create cost-prohibitive insurance rates, as an
insurance provider may not underwrite someone or a group with too much liability risk.
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OVER-REGULATION AS BARRIER
The Task Team was cautioned by some consultees against an overly-protectionist
approach to regulation, which they suggested could actually cause more harm to
the public if services were overly restricted and those who need services continue to
be unable to access them. These consultees suggested that if the goal is to provide
more affordable options for the public, then the barriers to entry must not be set too
high. These consultees suggest that too much regulation would deter potential service
provider candidates from participating and result in the current service gap not being
filled because the unserved portion of the market is not sufficiently lucrative to support
burdensome entrance barriers.

ECONOMIC VIABILITY
Given Saskatchewan’s relatively small and dispersed population, many consultees
felt that a separate, independent profession of service providers with a specialized or
limited scope would be unable to find enough demand from clients willing to pay for
the service to make it economically viable. This concern was particularly pronounced
when consultees considered the cost of establishing a new infrastructure for an
independent profession, including training, insurance, regulation, and certification. If
the cost of establishing independence were to be recovered from those certified to
practice within it, it could create an insurmountable barrier to entry, particularly if there
is not a sufficiently large and lucrative market for the new professionals to enter. New
professionals would have to have some level of certainty that a market exists for them
in order to bear the risk of investing in training and certification. Overall, there was a
lack of support for an entirely separate, independent profession of service providers on
this basis.
However, some consultees recognized that there is a large proportion of the population
that is currently underserved by the existing market of legal services. There could
be potential for viable markets within that sector of the population by employing
innovative business models if the existing regulatory structure could make space for it.
Others saw greater potential for the viability of publicly-funded legal service programs
with non-lawyer legal service providers due to the anticipation that a lesser-trained
professional would mandate a lower salary than a lawyer, thereby reducing the overall
investment required to operate the program. In this way, some consultees called for a
broad perspective on economic viability and consideration for the potential impact of
such investment on user outcomes and the corresponding reduction in demand that
could be anticipated in other areas, such as Corrections and Policing, Social Services,
Health, or other human services.
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SCOPE CLARITY
The Task Team heard a call for clarity in defining the scope of practice for any new
service providers, such that both the service provider and those he or she worked
with would be clear on the boundaries of their permissible practice and when they
would need to refer the matter to a lawyer. Many consultees found that it was difficult
to identify a general scope of practice that would be appropriate for all such service
providers, given the potential variance in experience. Some consultees recommended
against a scope of practice that was based on the concept of simplicity or complexity,
as it can be difficult to recognize the complexity of a legal matter without the full
appreciation of the law that lawyers possess. Some consultees discouraged against
a scope that was too narrowly defined, as the potential utility of their involvement for
the client could be diminished if they were unable to provide a full service based on
arbitrary restrictions. Some consultees were supportive of a range of potential scopes
of practice based on the skill and training of the service provider.

PUBLIC AWARENESS
The Task Team heard that with any potential introduction of new service providers, it
would be important to attend to how they are presented to the public in order to create
public confidence and to ensure the public understands the limitations of the services
that can be delivered. Some consultees expressed that it was important not to give the
public a false sense of security with a limited service provider and to ensure the public
understands the risk they are assuming if they choose a limited service provider over
the full service of a lawyer.

6.3

OTHER TRENDS

The Task Team acknowledges that its mandate is limited and that its recommendations
cannot independently solve the problem of access to justice. Indeed, there are many
programs, organizations, and collaborators working concurrently on addressing the issue
of access to justice. As a result, the legal landscape is in a state of constant evolution as
innovations are explored and implemented in a variety of ways.
The Task Team recognizes that there is potential for multiple concurrent changes to the legal
landscape. This reality serves as both a challenge and opportunity. Such an environment
can create new and further opportunities for innovation, which the Task Team welcomes and
seeks to support by ensuring that its recommendations can complement and create space
for other innovations. However, the shifting environment creates a level of uncertainty that
calls for a flexible and incremental approach in order to be sustainable. As the Task Team
cannot predict how, when, and where innovations will occur, it sought to ensure that its
recommendations did not create an overly proscriptive or rigid approach that could not
adapt to changing circumstances or take advantage of emerging opportunities.
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Below is a brief discussion of trends in a range of areas where innovations may emerge in
the coming years that could have some impact on the Task Team’s recommendations or how
they are implemented.

6.3.1 COURT PROCESSES
Justices of the Saskatchewan Court of Queen’s Bench and Saskatchewan Court of
Appeal have the statutory power to create rules of court governing the processes
and procedures for matters appearing before them. Justices in both levels of court
have indicated their awareness of the challenges experienced by individuals who do
not have sufficient legal supports to navigate processes and procedures that were
designed for trained professionals. Indeed, justices have indicated that they struggle
to perform their role as a neutral and fair arbiter of legal issues in a context where
one or both parties is/are not represented by counsel and may not be aware of their
procedural rights and responsibilities. As a result, justices in both levels of courts are
engaged in finding ways to simplify and streamline legal processes.
To this end, The Queen’s Bench Rules were updated in 2013, introducing several
procedural changes. One of the most significant changes introduced by the updated
rules was to extend the application of a summary judgment process to a broader set
of matters. The summary judgment process enables the court to make a decision
on a legal issue or the entire legal matter at an earlier stage of the litigation process.
In seeking summary judgment, the parties can dispense with the need for many
procedural steps in the traditional litigation process that increase the duration and
cost of litigation, such as disclosure, examinations for discovery, pre-trial conferences,
and formal trials. The court has encouraged greater use of this procedural mechanism
to support timelier and cost-efficient litigation.
Many matters that appear before the court require the completion and filing of
specified forms that identify particular information required by the court in relation
to a claim. Many forms are prescribed by statute and are located in legislative
regulations that are published online.86 Self-represented litigants often struggle to
identify and locate the appropriate form required for their situation. Once found,
many self-represented litigants struggle to complete the information required of the
form, which can often be complex and confusing.
The processes and procedures for Small Claims Court are determined by The
Small Claims Act, 2016. Historically, the Small Claims Court has been designed with
procedures that are more flexible and simplified than the higher-level courts to
enable a dispute resolution process that is proportional to the value and nature of
the claims. For example, a case management process led by a judge or justice of
the peace is used in many cases to collectively discuss the dispute, give the parties
an opportunity to identify and better understand the legal issues in dispute, and
to consider settlement outside of the more formal trial process. Many matters are
resolved at this stage. For those matters that continue to trial, many litigants continue
to struggle with presenting their case and evidence to the court, despite simplified
procedures. In 2016, the threshold for matters appearing before the Small Claims
Court increased from $20,000 to $30,000. As claims with more significant value
increasingly appear before the Small Claims Court, the court may feel pressured to
grant more procedural protections to the litigants appearing before it, which could
impact the accessibility of the process for those who are not represented.
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Over time, we can anticipate that the courts will continue to respond to the desire
and need for simplified and streamlined processes, including simplified forms that
both trained professionals and laypersons can effectively navigate. In the interim,
procedural navigation supports will continue to be needed. This could be an area of
opportunity arising from the Task Team’s recommendations.

6.3.2 SHIFTING MODELS OF DISPUTE RESOLUTION
While many legal disputes are resolved in a courtroom setting, many legal disputes
are resolved outside of court in other processes. Such alternative processes are
being taken up and applied in a greater number of contexts, and there is reason to
believe that this trend will continue.

MEDIATION AND EARLY DISPUTE RESOLUTION
The use of mediation as an alternative conflict resolution process has been developing
for several decades. Mediation is a process that involves a solution-oriented discussion
of a conflict between two parties, facilitated by a neutral third party. The process
is designed to help parties reach a mutually-agreeable and mutually-beneficial
settlement of their dispute. In contrast to litigation processes, mediation can lead to
faster resolution, be more cost-effective, create more durable outcomes, and reduce
the emotional impact of the dispute on the parties. In Saskatchewan, mediation
services are available through the government funded Dispute Resolution Office and
from a range of private contract mediators across the province.
Mediation can be applied in a wide range of disputes, including consumer, contract,
and family matters. Due to a growing recognition of its potential benefits, the
application of mediation and other forms of early dispute resolutions processes is
growing. In Saskatchewan, a mandatory mediation process is required in all civil
matters that are filed with the Court of Queen’s Bench, with some exceptions. Most
recently, greater use of mediation and other forms of early dispute resolution is being
encouraged for family law disputes. In spring 2018, two Bills were passed in the 2nd
Session of the 28th Saskatchewan Legislature87 that will amend several pieces of
legislation to require parties in targeted family law proceedings to make efforts to
resolve issues through an approved alternate dispute resolution process either before
or immediately after the close of court pleadings. This shift may create opportunities
in the dispute resolution sector for trained professionals other than lawyers.

COLLABORATIVE LAW
Collaborative law is an out-of-court settlement process for parties in a dispute.88 Each
party in a dispute has representation and legal advice from a lawyer, but everyone in
the process agrees to work in a collaborative, non-adversarial manner to resolve the
matter outside of court. Lawyers who work in a collaborative process do not continue
to represent the client if the settlement process breaks down and the parties decide
to resolve the matter in court. To support settlement and address all of the needs and
interests of the parties, the collaborative process often involves other professionals,
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including mediators, accountants, psychologists, business valuators, social workers,
appraisers, family counsellors, and financial planners. In Saskatchewan, collaborative
law is increasingly used to support the out-of-court resolution of family law issues.
This may be an area of opportunity arising from the Task Team’s recommendations.

ONLINE DISPUTE RESOLUTION
Another alternative method of dispute resolution that is gaining traction and interest
in a number of jurisdictions is Online Dispute Resolution (ODR). ODR platforms
use technology to help facilitate the resolution of disputes through online forms of
negotiation, mediation, and/or arbitration. It can also involve the provision of plain
language legal information to guide a user through the process and support with case
management and document exchange. Such platforms are designed to be easier for
laypersons to navigate without professional assistance. As an online service, it can be
available to users to interact with when and where it is convenient for them to do so.
Canada’s first publicly administered online tribunal is the Civil Resolution Tribunal
(CRT) in British Columbia. The CRT uses ODR technology to support the resolution of
condominium disputes and Small Claims matters under $5,000. It launched in 2016 with
the intention of incrementally expanding its jurisdiction to replace many court-based
and administrative tribunal mechanisms altogether over the next five to ten years.
Similar systems are being developed, tested, or explored in other jurisdictions, including
the United Kingdom, the Netherlands, Singapore, and several states, including New
York, Michigan, Utah, and Ohio. Most areas have explored the application of ODR to
legal matters of high volume, low value, and limited complexity, such as small claims,
traffic infractions, and landlord tenant disputes. As Saskatchewan responds to this
trend, legal disputes in these areas may be resolved in entirely different ways in the
future than they are today. This may be an area of opportunity arising from the Task
Team’s recommendations.

6.3.3 ADMINISTRATIVE TRIBUNALS
Administrative tribunals are independent, specialized agencies established by federal
or provincial legislation to carry out a delegated authority. Some administrative
tribunals perform an adjudicative function to make decisions regarding a number of
regulatory matters or to resolve disputes between individuals or individuals and the
government. In this way, administrative tribunals are dispute resolution forums that
are separate from the courts, although some decisions of administrative tribunals can
be appealed to a court or judicially reviewed by a court. Over time, the delegation
of dispute resolution authority over specialized areas to administrative tribunals
has increased. Saskatchewan presently has 55 administrative tribunals performing
an adjudicative function (for example, the Office of Residential Tenancies and the
Saskatchewan Labour Relations Board). Tribunals are often created for matters of
law that are complex or require specialized, technical expertise to resolve. Increasing
complexity and technicality in many areas of law could result in the dispute resolution
function being delegated to administrative tribunals rather than the courts for a
growing number of areas.
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Administrative tribunals are often granted the authority to determine their own
process and procedures. Many administrative tribunals have a hearing process and
adjudicative powers similar to a court (such as the ability to take evidence under oath
or to summon witnesses), but the procedures tend to be less formal than in a court.
Processes and procedures can vary across tribunals, which can be difficult for the
public to determine and navigate.
A 2007 report of the Saskatchewan Ombudsman89 made a number of recommendations
to improve Saskatchewan’s system of administrative tribunals in order to be more
timely and understandable, including, among other things, common and clearly
defined procedures and more public information and support about the process. The
Saskatchewan Administrative Tribunal Association was formed in 2012 to, among other
things, help coordinate the implementation of the Ombudsman’s recommendations.
As the recommendations continue to be implemented, tribunal structures and
processes may evolve. Responding to the need for support to help the public navigate
administrative tribunal processes could be an area of opportunity arising from the
Task Team’s recommendations.

6.3.4 OTHER PRACTICE MODELS
Many lawyers in Saskatchewan practice law following a traditional model that
involves providing services at an hourly rate on a full retainer, often within a law firm
or partnership setting. However, there is a growing trend of lawyers in Saskatchewan
and elsewhere that are taking up different practice models, including limited scope
retainers, legal coaching, and alternative billing arrangements.
These innovations suggest that the standard model of legal practice is shifting and
there is room for more innovative approaches. The Task Team wants to ensure that
its recommendations do not result in practice regulations that are overly restrictive
or proscriptive, in order to ensure that innovations that include collaborations with
non-lawyers can continue to evolve and be properly supported. As these innovations
continue to evolve, it may be useful for the Law Society to develop informational
guidelines in order to support greater uptake of these innovations by lawyers or
other professionals and greater awareness of these options for the public.

LIMITED SCOPE REPRESENTATION/UNBUNDLING
Limited scope representation involves lawyers providing a pre-determined, limited
set of services in the context of a legal matter. By unbundling a client’s legal issues
and providing assistance at strategic intervals or on discrete tasks, a lawyer working
under a limited scope retainer represents a middle ground between full representation
and no representation. The Law Society approved the use of limited scope retainers
in 2014 through amendments to the Code of Professional Conduct.90
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LEGAL COACHING
Legal coaching is an emerging practice model that is closely related to unbundling.91
It involves lawyers working in partnership with a client to offer behind-the-scenes
guidance and mentorship on the strategies and tools needed for the client to
present their own case. It differs from unbundling in two key ways: 1) it involves an
ongoing relationship for the duration of the client’s matter, rather than providing
discrete assistance at limited intervals; and 2) it involves the client performing the
work under the guidance and mentorship of a lawyer-coach. Legal coaching can
also work in conjunction with unbundled services if the client wants a lawyer to
perform discrete tasks.

ALTERNATIVE BILLING ARRANGEMENTS
Increasingly, lawyers are responding to client concerns regarding lack of price certainty
by exploring methods of billing that are alternative to the traditional billable hour.
Many lawyers are willing to work with a client to determine an arrangement that suits
his or her needs. These methods provide examples of different ways lawyers can
structure their business that responds to client needs and leverages opportunities to
create efficiencies in how the work is performed, including working in potentially new
and expanded ways with supporting professionals.
FIXED OR FLAT FEES: This approach involves a pre-determined fee for a predetermined scope of work, which does not vary with the result or how much time
the lawyer spends on the work. These are often used for routine legal services, such
as real estate and some corporate matters. This approach gives the client price
certainty and encourages lawyers to find efficiencies in the delivery of services.
CONTINGENCY OR PERCENTAGE FEES: This approach involves a fee that is
calculated as a percentage of the value recovered for the client as a result of the
lawyer’s services. It is often used in personal injury matters where the client may not
have the up-front fees to retain the lawyer but the likelihood of recovering damages
is high.
BLENDED HOURLY RATE: Through this approach, a single hourly fee is charged
regardless of whether a senior lawyer with a high rate or a junior lawyer with a lower
rate works on the matter. This approach provides the client with a more predictable
price and creates an incentive for the firm to delegate work.
SUBSCRIPTION RETAINER: This approach involves a fixed fee for unlimited services
within a fixed time cycle. This can be attractive for clients who have a project with
a large scope of work with a fixed timeline and want to ensure the availability of a
lawyer, or for corporate clients who do not require in-house counsel year-round.
PREMIUM PRICING: This approach involves a lower base rate for the matter with an
additional premium charged if the matter is successful or the results exceed client
expectations. Premium pricing can create an incentive for the lawyer, who would
have a stake in the outcome, but also provide the assurance of a minimum fee even
when the result is unsuccessful.
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VALUE BILLING: This approach involves fees being attached to items of value or
benefit to the client rather than time or outcome, such as priority appointments,
personalized service, or prompt return of phone calls or emails. This can be useful
for a client that wants to ensure a high level of service and creates an incentive for a
lawyer to attend to client needs.

6.3.5 ENTITY REGULATION
The Act was amended in 2014 to include firms as members of the Law Society,
allowing the Law Society to regulate the business entity through which legal services
are delivered, in addition to the lawyers operating within that entity. This change
was driven by recognition that the environment in which a lawyer practises can play
a significant role in determining professional conduct, yet the entities through which
lawyers provide services are largely unregulated.
The Law Society has been working with the Law Societies of Alberta and Manitoba to
develop a regulatory framework for law firms, using a proactive model that focuses
on education, prevention and risk management. This model sets objectives for firms
and allows each firm to meet them in a manner appropriate to their circumstances
(size, location, practice type, etc.). The Law Society will support firms in meeting
these objectives, which include asking firms to consider how they might enhance
access to legal services, by first assisting them to assess the robustness of their
practice management systems and firm culture and then providing support where
firms have identified opportunities for improvement.
Effective practice management at the entity level can improve the way lawyers
provide services to their clients, reduce complaints, better protect the public, and
increase public confidence in the legal profession. Entity regulation has the potential
to allow both law firms and the Law Society to be more responsive to a diverse and
profoundly changing environment and to foster innovation in legal services. Once the
regulatory framework is firmly in place, entity regulation may allow the Law Society
to regulate new business models, including those that use novel delivery models
(through the use of technology, alternative service providers, etc.) which could lead
to more options for affordable legal services.

6.3.6 TECHNOLOGY
As with any industry, law is not immune to the disruptive ability of technology and
trend of technological innovation overhauling previously stable structures, institutions,
and ways of doing things. The CBA Legal Futures Initiative has followed the trends
in technology that are on the horizon or are already beginning to make a mark on
the legal world.92 The impact of technology on the legal industry will likely take many
forms, and the potential application of artificial intelligence,93 blockchain technology
and smart contracts,94 automation, data driven analytics, and virtual delivery of legal
services95 has the power to disrupt law’s current business models, legal processes,
and ways services are delivered and performed. As these changes emerge and
evolve, there may be opportunities for collaboration with other professionals arising
from the Task Team’s recommendations.
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6.3.7 INDIGENOUS LEGAL TRADITIONS AND
RECONCILIATION
A process of reconciliation is underway between Canadians and Canada’s First Nation,
Métis, and Inuit peoples. The Truth and Reconciliation Commission of Canada issued
94 ‘Calls to Action’ for all levels of government and other organizations to work
together to change policies and programs to help redress the legacy of residential
schools and support the process of reconciliation. Calls to Action 25-42 address
changes needed within the justice system. Specifically, Calls to Action 27 and 28
identify a need for legal service providers to receive additional skills-based training in
intercultural competency, conflict resolution, human rights, and anti-racism and Call
to Action 42 calls for recognition of aboriginal legal systems and traditions. As these
Calls to Action are addressed, we may see shifts in our legal system and processes
and the way legal services are delivered. There may be opportunities arising from
the Task Team’s recommendations to expand the complement of service providers
to ensure that culturally appropriate services are available that are reflective of the
life experience and legal traditions of Canada’s First Nation, Métis, and Inuit peoples.

6.3.8 LAW SCHOOL EDUCATION
Legal education is seeing a growing shift towards courses and programs that support
practical legal education and experiential learning. While all law schools attend to
curriculum that satisfies the core competencies established by the Federation of Law
Societies96, law school programs are responding to the need for greater practical
skills that prepare graduates for an evolving marketplace, including new and
emerging career opportunities distinct from traditional legal practice. For example,
a proposal for a new law school at Ryerson University in Ontario has an innovative
curriculum that will focus on a range of non-traditional skills, including courses on
technology and process innovation, coding and its application in law, legal project
management, legal analytics, Indigenous law, the business of law, and personal skills
for working in diverse contexts with diverse people.97 As law schools continue to
distinguish themselves and seek innovative ways to provide legal education, there
may be opportunities to expand the scope of program offerings to support different
types of practice or legal skills for a broader range of students, including those who
may seek opportunities arising out of the Task Team’s recommendations.

6.3.9 CANADIAN CENTRE FOR PROFESSIONAL
LEGAL EDUCATION (CPLED) PROGRAM
The CPLED Bar Admission program was established by the prairie provinces in 2004.
A new CPLED Board is leading a comprehensive review and update of the program
in accordance with developments in professional credentialing. The Law Society has
advised that the goal is to have the new program ready to launch in 2020. The CPLED
program will remain a skills-based training program and there may be opportunities
to consider how CPLED training materials could be used to support other service
providers.
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6.3.10 COLLABORATIVE AND INTERDISCIPLINARY
APPROACHES
Increasingly, those working in human service sectors are acknowledging the
interconnection between the services they provide with services provided by others
in addressing the complex and interrelated needs of the public. For example, a person
may experience a crisis in their life that impacts on their physical or mental health,
their housing security, their financial security, their job security, and their legal rights.
Traditionally, each of these needs was serviced and addressed independently. There
is a growing trend towards collaboration between and among human service sectors
to share information and perspectives, coordinate services, and collectively work
towards improving the range of circumstances that impact the wellbeing of the public.
This trend enables sectors to take interdisciplinary approaches and develop learning
across disciplines that can help identify service gaps, preventative interventions, and
address public needs earlier to improve outcomes. As the provision of legal services
evolves, there may be opportunities for greater collaboration between legal service
providers with other sectors to support client needs in a holistic manner.

JUSTICE AND HEALTH PARTNERSHIPS
The Justice and Health Partnership Community of Interest is a collaboration between
The Centre for Research, Evaluation, and Action Towards Equal Justice (CREATE
Justice) of the College of Law and the Social Accountability Division of the College
of Medicine at the University of Saskatchewan.98 The proposed objectives of the
community of interest are to establish a platform for the exchange and development
of knowledge on the intersection between justice and health, foster collaboration
and partnership among justice and health practitioners and community-based
organizations, inspire interdisciplinary learning and teaching opportunities, identify
and promote best practices, and build capacity for interdisciplinary services. There
may be opportunities for interdisciplinary collaboration arising from the Task Team’s
recommendations.

SASKATCHEWAN ACCESS TO LEGAL INFORMATION
PROJECT (SALI)
The SALI Project is an initiative spearheaded by the CREATE Justice research center
at the College of Law in partnership with the Law Society Library, the Public Legal
Education Association of Saskatchewan (PLEA), the Saskatoon Public Library and
various regional libraries, the University of Saskatchewan Library, the Ministry of
Education Provincial Library and Literacy Office, and the Ministry of Justice Innovation
and Legislation Division.99 The objective of the SALI Project is to explore how public
librarians, as trusted information providers, could help increase public access to
legal information in Saskatchewan by connecting patrons with relevant and credible
legal information and making appropriate referrals to legal services. The project
recognizes the value of existing library infrastructure across the province and seeks
to support librarians with the information and resources they need to appropriately
serve their patrons’ legal information needs.
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SECTION 7:

CONCLUSIONS AND
RECOMMENDATIONS

The Task Team was charged with examining whether there was a need for some legal services
to be provided by non-lawyers in Saskatchewan and, if so, to determine the appropriate
approach. The Task Team considered both the different types of providers and the types of
services that might be appropriate. The Task Team considered a broad range of possibilities,
from deregulation of some services or areas of law, to the establishment of a new type of
regulated provider, and other possibilities in between. The Task Team reached the following
conclusions and makes the following associated recommendations.

7.1

UNDERSERVED AND UNRECOGNIZED
LEGAL NEEDS

As discussed in Section 3 of this report, many studies have documented that there are
underserved and unrecognized legal needs in Canada. The Task Team reviewed these
studies, as well as the information available about the Saskatchewan context, to determine
whether changes to the status quo were warranted.

CONCLUSION:
There are underserved needs relating to the law and legal service gaps in Saskatchewan.
Currently, only lawyers may provide legal services, and some people cannot afford a lawyer.
In other instances, legal needs are unrecognized in society because members of the public
either do not realize they have a legal need, do not attempt to access legal services, or both.
Both underserved and unrecognized needs are difficult to measure, especially the latter.
The legal services landscape is changing and will continue to change in ways that may be
difficult to predict or control. The current regulatory framework is rigid, overly proscriptive,
and cannot easily adapt to changing circumstances. Changes to the status quo are necessary
to address the underserved needs and service gaps.
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RECOMMENDATION #1
Modernize the legislation regulating the provision of legal services so that
it is flexible enough to accommodate future circumstances and needs, as
well as opportunities and innovations for addressing same.

DISCUSSION:
The Task Team reviewed several reports conducted by other regulators, such as the Law
Societies of British Columbia and Ontario (formerly the Law Society of Upper Canada) and
by academics respecting underserved need for legal services in Canada.
The Task Team also reviewed the results of the surveys conducted in Saskatchewan in 2016
and the results of the stakeholder consultations. The consultation results set out in Section
6.2.1 of this report provide further insight into the Task Team’s conclusions about legal needs
in Saskatchewan. In particular, the submissions received from members of the public and
non-profit organizations indicated that there is a high demand for legal services. Many people
often do not even attempt to see a lawyer because they have very little, if any, discretionary
income and/or they are intimidated by the idea of speaking to a lawyer or interacting with
the legal system. Many of these organizations are willing to provide some assistance but are
limited by the restrictions in the Act with respect to the assistance they can provide.
Submissions received from lawyers indicated that they do not have the same perception about
unmet legal needs in Saskatchewan, as they do not often turn people away. The suggestion
from non-profit organizations that many clients do not attempt to engage a lawyer may
account for this discrepancy. Many lawyers indicated that they are willing to be flexible in the
way they provide legal services and bill for those services. The submissions also indicated,
however, that some lawyers are hesitant to provide certain types of alternative services, such
as limited scope representation, because they are unsure about the extent of their ethical
obligations or liability implications associated with this type of service. It is also apparent
that many members of the public are not aware that some lawyers are willing to provide
alternative options. Please see Section 6.3.4, regarding trends and factors outside the scope
of the Task Team’s mandate for more on alternative practice models.

7.2 NEED FOR GREATER CLARITY
The results of consultation revealed that the legal and justice systems are confusing and
intimidating to many people. A large portion of the underserved need in Saskatchewan
relates to the need for entry-level information about these systems and about legal rights and
responsibilities. In many cases, the provision of legal information may be all that is necessary,
but the provisions of the Act are unclear as to who may provide legal information. As set out
in Section 3.3 of this report, this lack of clarity was one of the driving forces for undertaking
this review.
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CONCLUSION:
There is a need for greater clarity about:
a.

the distinction between legal advice and legal information;

b.

who is entitled to provide legal information; and

c.

what services would constitute unauthorized practice of law if provided by
an alternative service provider.

RECOMMENDATION #2
a) Define “practice of law” in the legislation and provide that only
lawyers, and those otherwise authorized by the legislation and the
Law Society Rules, may practice law. State in the legislation that any
person may provide legal information (which should not be included
in the definition of “practice of law”). Provide the Law Society with
the authority to define “legal information” in the Law Society Rules.
b) Create guidelines to help the public better understand when legal
services are needed, the difference between legal information and
legal advice, the options available for obtaining legal services, and
the value associated with each option.

DISCUSSION:
The Task Team reviewed the resources summarized in Section 3.3 of this report pertaining
to the need for greater clarity about the distinction between generalized legal information
and case-specific legal advice. In addition, the Task Team heard a presentation by American
legal scholar John Greacen about the distinction between information and advice. The call for
allowing anyone to provide legal information came up many times in both consultation and
Task Team discussions.
While individuals are permitted to represent themselves in court, they are expected to adhere
to the same rules and processes in which lawyers have been trained. The Task Team is of the
view that information about relevant rules and processes, and some assistance navigating
them, could make a significant impact. However, without clear guidance about what
constitutes legal information and what constitutes legal advice (which is considered to be
reserved to lawyers), alternative service providers are less likely to provide assistance to those
who are not able to access a lawyer. The Task Team concluded that there is a need for clear
guidance on what constitutes legal information and how to determine when a provider might
be crossing the line into providing legal advice.
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The line between legal information and legal advice is not always easily discernible.
Determinations about legal information often start with determinations about what constitutes
the ‘practice of law.’ While the Task Team did not feel that the practice of law should be
reserved for lawyers exclusively, as will be discussed in Recommendation #7, they felt that
a common understanding of what it means to practice law was necessary before other
determinations could be made. As stated in Section 3.3 of this report, the Act currently
contains an unauthorized practice provision, which states broadly that that only a lawyer may
appear in court or provide advice or services in matters pertaining to the law.100 The Task Team
is of the view that a more precise definition of the services reserved for lawyers would provide
guidance to those wishing to provide legal information or legal services with a limited scope.
The Task Team reviewed definitions developed in other jurisdictions for guidance. Most legal
profession legislation in Canada, other than Saskatchewan and Alberta, includes a definition
of either the ‘practice of law’ or the ‘provision of legal services,’ although the terminology
and nature of the restrictions varies from province to province and, in many instances, the
definition remains quite broad.101 Attempts to create a more precise definition have been met
with frustration in some jurisdictions. The Law Society of Alberta abandoned attempts to
define the ‘practice of law’102 and while the Nova Scotia Barristers Society has developed a
new definition of ‘legal services,’ it does not delineate any specific services.103
In many American states, State Courts are the regulating bodies for the legal profession. The
Washington State Court Rules define the practice at law as “the application of legal principles
and judgment with regard to the circumstances or objectives of another entity or person(s)
which require the knowledge and skill of a person trained in the law.”104 The Rule includes legal
advice, selecting or drafting legal documents, representation, and negotiation as the primary
categories of the practice of law. The Task Team found this definition to be an appropriate
foundation for the framework for legal services in Saskatchewan because the services included
in the definition are services that the Task Team commonly heard, during their review of this
issue, are considered to be the core services that should be reserved to lawyers to perform,
due to the training they have received and the degree of regulation they are subject to.
Therefore, the Task Team recommends that Washington’s definition be used as the reference
point for determinations about who may practise law in Saskatchewan, with a couple
of distinctions. First, the Task Team did not want to include a reference to ‘selection’ of
documents, as they felt that sometimes the selection of legal documents could be considered
legal information rather than advice, and giving legal advice is already included in the
definition. Second, the Task Team recommends that Saskatchewan’s definition be free of
any reference to whether the services were provided for a fee. The Washington definition
included a reference to legal advice provided for a fee but did not make that distinction for
the other services considered to be the ‘practice of law.’ The Task Team felt it made more
sense to define the services and allow decisions about whether the work was done for a fee
to be dealt with in subordinate legislation, as appropriate (meaning the Law Society Rules,
a separate set of Law Society Rules or regulations pursuant to the Act). The payment of a
fee does not necessarily change the nature of the service provided and the Task Team felt it
would be an artificial distinction.
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As this recommendation will serve as a base for the remainder of the Task Team’s
recommendations, it has proposed draft wording for the definition of ‘practice of law,’ as
follows:

PRACTICE OF LAW
30 The practice of law is the application of legal principles and judgment with regard
to the circumstances or objectives of another entity or person(s) which require the
knowledge and skill of a person trained in the law. This includes but is not limited to:
(a) Giving advice or counsel to others as to their legal rights or responsibilities
or the legal rights or responsibilities of others.
(b) Drafting, or completion of legal documents or agreements which affect the
legal rights of an entity or person(s).
(c) Representation of another entity or person(s) in a court, or in a formal
administrative adjudicative proceeding or other formal dispute resolution process
or in an administrative adjudicative proceeding in which legal pleadings are filed
or a record is established as the basis for judicial review.
(d) Negotiation of legal rights or responsibilities on behalf of another entity or
person(s).

The Task Team also felt it was appropriate to recommend a provision respecting the authority
to practice law, as those two provisions must work in tandem. For the Law Society to
continue to regulate in the public interest, it must have the ability to prosecute those who
are not permitted to practise law in accordance with the Act and the Rules, where exceptions
and limited licenses can be provided. In addition, to make it clear that any individual or
organization may provide legal information without the need for a license, the Task Team felt
it was important to include a statement to that effect in the Act. Defining both the ‘practice
of law’ and ‘legal information’ in the Act carries the risk of omitting something; therefore, the
Task Team felt that it would be more appropriate for the Law Society to have some discretion
to make determinations about what constitutes legal information. To allow for this to happen
and to allow for that understanding to evolve, the Act should also provide the Law Society
with authority to define that term in the Rules.
The Task Team recommends the following provision, which incorporates language from the
current provision in the Act respecting unauthorized practise:

AUTHORITY TO PRACTISE LAW
31(1) Subject to this Act and the rules, no person other than a member in good standing
shall:
(a) practise law in Saskatchewan; or
(b) hold themselves out as, or represent themselves to be, a person who may
practise law in Saskatchewan.
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(2) A person, other than a member in good standing, who commences, prosecutes or
defends an action or proceeding in a court of civil or criminal jurisdiction or acts as
counsel or lawyer in an action or proceeding is:
(a) incapable of recovering any fee, reward or disbursement on that account;
and
(b) deemed to be guilty of a contempt of the court in which the proceeding has
been commenced, carried on, defended or prosecuted, and may be proceeded
against for contempt before the Court of Appeal or a judge of the court sitting
in chambers.
(3) Nothing in this rule shall affect the ability of a person or entity to provide information
of a general nature about the law and legal information of a general nature about the law
and legal procedures to members of the public.

As it can be difficult to determine the distinction between legal information and legal advice
in some cases, the Task Team also recommends that guidelines be created to assist the public
and those providing legal information in recognizing this distinction. Finally, Andrew Perlman
writes that if consumers are given a greater range of options for obtaining legal services, it is
reasonable to insist that they also have access to adequate information to make an informed
choice about which provider to choose.105 To that end, the Task Team recommends that
guidelines be created for the public to help them identify when they might have a legal issue
and to explain their options for obtaining legal services.

7.3 DEREGULATION
The Task Team considered whether there are some services currently regulated by the Act
that could be deregulated completely, such that any person or organization could provide
them without the supervision of a lawyer. Under this model, the cost of services would likely
be reduced but none of the protections provided by regulation would be applicable to the
legal services provided.

CONCLUSION:
The purpose of regulation is to both ensure a degree of quality in the service provided to
the public and to provide avenues of recourse in the event of incompetent, unethical, or
negligent service. Therefore, deregulation carries some inherent risk to consumers. It is
difficult to completely deregulate specific services because any given service can vary in
complexity across areas of law depending on the specific context and factual circumstances.
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RECOMMENDATION #3
Other than the provision of legal information, continue to regulate all
other legal services to some degree.

DISCUSSION:
The Task Team discussed the possibility of deregulating various services that might be thought
of as being ‘simple’ or ‘uncontested.’ For example, the Task Team discussed whether an
unregulated individual could provide assistance in completing legal forms, creating a simple
will, or carrying out an uncontested divorce. However, the Task Team concluded that each of
these services had the potential to become complicated or contested, and that an untrained
or unexperienced provider might not be able to recognize the point at which the matter had
gone beyond their scope or knowledge of the relevant legal issues at play. There is always a
risk that the provider might miss something critical that could prejudice the client’s rights or
legal position.
Another risk is that consumers may not be aware of the distinction between regulated and
unregulated legal service providers and therefore may not be able to make a fully informed
choice about the appropriate provider. Consultation results, described in detail in Section
6.2.1 of this report, reflected this concern from lawyers, courts, non-profit organizations, and
members of the public. Almost everyone felt that some regulation was necessary to ensure
that members of the public are protected.
Keeping in mind that the goals of increasing access to justice and consumer choice should
be balanced with protection of the public, the Task Team did not feel they could conclusively
recommend that any services, other than the provision of legal information, could be
completely deregulated. This does not mean that the Task Team felt that some services could
not be provided by alternative providers, but that those providers should be subject to some
measure of regulation.

7.4 STAFF WORKING UNDER THE
SUPERVISION OF A LAWYER
The Task Team discussed whether staff who work under the supervision of a lawyer, whether
in a law firm or other organization, should be permitted to carry out certain tasks without
direct supervision.

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

69

1748

CONCLUSION:
Lawyers currently make subjective determinations about the scope and capacity of staff
working under their supervision.

RECOMMENDATION #4
Examine the restrictions on direct supervision requirements for staff
working under the supervision of a lawyer and consider where, subject to
some parameters and limits, such as the lawyer’s liability and insurance
obligations, this ability could be expanded.

DISCUSSION:
Currently, the Code of Professional Conduct for lawyers in Saskatchewan allows lawyers to
delegate some tasks to a staff person working under their supervision. It also sets out an
extensive list of things that non-lawyers, even under the supervision of a lawyer, must not do
(please see Section 4.2 of this report). Under the supervision model, there is some ability
to build in consumer protection through the regulation of the supervising lawyer. The Task
Team considered whether expanding the scope of practice and degree of independence for
supervised staff could enable lawyers to charge less for services provided by staff, thereby
increasing access to legal services and consumer choice.
The Task Team learned that the training and expertise of staff working under the supervision
of a lawyer can be highly varied in Saskatchewan, since there are no formal education
requirements to work in this capacity and education programs vary widely across Canada.
Some legal staff have the equivalent of a baccalaureate degree in legal administration, while
others may be hired with no education or experience and are trained on-the-job.
The Task Team also heard that the amount of independence granted to staff by their supervising
lawyer varies according to the skillset and level of experience of the staff person. While
some legal administration staff carry the title of ‘paralegal’ or ‘paraprofessional,’ these are
not protected titles in Saskatchewan and, as such, may be used by anyone working in legal
administration. Typically, the term ‘paralegal’ is applied to legal administrators who possess a
higher degree of competence or training.
The Task Team discussed the parameters of the Law Society of British Columbia’s approach
to ‘designated paralegals,’ described in Section 5.1.2 of this report. A survey of lawyers and
clients about the use of designated paralegals indicated that the cost of legal services was
lowered in those cases and that clients were satisfied with the service they received.
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The Task Team felt that the following attributes of British Columbia’s approach were appropriate
for staff working under the supervision of lawyer in Saskatchewan:
•

The Law Society does not directly credential or regulate the supervised staff
persons; they regulate the supervising lawyer, who is responsible for the
conduct of the staff persons under their supervision.

•

The parameters of the staff person’s scope and independence are specific to
the staff person’s level of skill and training and may not be the same as the
parameters of another staff person’s scope and degree of independence.

•

Similarly, the parameters of the staff person’s scope and independence
do not automatically transfer with the staff person from job to job or from
supervising lawyer to supervising lawyer; delegation is an active process
whereby the supervising lawyer must decide whether a staff person has the
skills, training, and good character to perform the enhanced functions.

The Task Team concluded that each lawyer supervising staff in Saskatchewan should be
permitted to make their own determinations about the staff person’s qualifications, knowing
that they would ultimately be responsible for that work. Under this approach, the Task
Team did not think it was appropriate to give certain staff performing additional functions a
protected title such as ‘designated paralegal,’ as that would suggest a common and defined
scope of practice.
The Task Team determined that it had not received enough guidance through consultation to
recommend specific parameters for an expanded set of functions that could be delegated to
staff persons. They also considered the fact that changes such as these may have implications
for lawyers’ liability coverage. Accordingly, they felt that the Law Society was in a better
position to determine the appropriate parameters and the associated adjustments that would
need to be made to the Code of Professional Conduct, lawyers’ liability coverage, and any other
requirements that might be necessary to implement these changes.
The Task Team learned that the Law Society is currently considering a framework for regulating
legal entities and discussed the possibility that the Law Society could monitor which individuals
provide services according to these proposed changes through entity regulation.

7.5 EXCEPTIONS TO THE AUTHORITY TO
PRACTICE LAW PROVISION
The Task Team considered whether it would be appropriate to expand the class of individuals
who are currently excepted from the prohibition against unauthorized practice.

CONCLUSION:
There are some service providers who are not lawyers but have been granted a limited scope
of legal practice, which indicates a degree of risk tolerance for allowing other providers to
deliver some legal services
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RECOMMENDATION #5
a) Expand the list of exceptions to the prohibition against practicing law.
b) Amend the Act to relocate the list to the Rules so that the Law Society
can amend the list in accordance with changing circumstances.

DISCUSSION:
While the Act currently provides that only lawyers may deliver legal services, it also includes
some limited exceptions to that provision, which apply to specific types of professionals.
That list is as follows:
a) an articled student-at-law or any other person required to serve under articles
who, while serving under articles:
i. appears as counsel in proceedings before a judge of the Provincial Court
of Saskatchewan, justice of the peace or a judge of the court sitting in
chambers;
ii. acts as counsel in proceedings in which a student-at-law is authorized
by The Queen’s Bench Rules to act; or
iii. performs under the supervision of a member any acts, not related to
court appearances, that are prescribed in the rules;
b) a person authorized to practise in accordance with the rules made pursuant
to clause 10(i) while the person is acting within the scope of that authorization;
c) a member of a police force appearing for the Crown before a judge of the
Provincial Court of Saskatchewan or justice of the peace;
d) an employee of the Government of Saskatchewan or the Government of
Canada prosecuting summary conviction cases for the contravention of an Act
or an Act of the Parliament of Canada, or a regulation made pursuant to an Act
or an Act of the Parliament of Canada;
e) a sheriff with respect to proceedings taken for:
i. relief pursuant to provisions relating to interpleader;
ii. payment out of court of funds belonging to an execution debtor; or
iii. directions of a court with respect to a seizure made or requested to be
made by the sheriff; and
f) a person who is a plaintiff or defendant in proceedings and who commences,
prosecutes or defends in the person’s own name an action or proceeding in a
court of civil or criminal jurisdiction.
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There are also provisions in other statutes that allow specific providers to deliver some
legal services within a very limited scope, such as Workers’ Advocates and Aboriginal
Courtworkers. In all cases, the service providers work in areas related to the law or have
expertise in a limited area of the law.
The list of exceptions to the unauthorized practice provision in the Act led the Task Team to
consider whether it might be appropriate for other specific categories of service providers
to be excepted from the prohibition against providing legal services, within a limited scope.
The Task Team learned that there are many other individuals who provide services that have
a legal component but are not exclusively legal services. The current list of exceptions in
the Act is very specific, which implies that many current service providers could be caught
by the unauthorized practice definition even if they pose little risk to the public. Effective
legal regulation is one of the goals of this initiative, so the Task Team concluded that more
guidance regarding what should not be considered unauthorized practice would benefit the
Law Society, the public, and service providers.
The Task Team did not feel comfortable purporting to recommend an exhaustive list of
exceptions because it recognized that the Law Society is in a better position to make such
determinations on an ongoing basis. However, there were a number of exceptions that
the Task Team would like to propose, arising from specific things the Task Team heard in
consultations or reviewed in exceptions listed in other jurisdictions. The Task Team identified
these as being low-risk to the public and felt that expanding the list of exceptions would
provide for more effective regulation and greater clarity for the Law Society when making
determinations about who to prosecute for unauthorized practice. Most of the proposed
exceptions are tied to specific categories of people, rather than specific services.
The Task Team recommends that, in addition to the exceptions listed above, the section
in the Act that prohibits anyone but a lawyer from practicing law should not apply to the
following classes:
g) a person preparing a document for his or her own use or for an action or
matter to which he or she is a party;
h) a person serving in a neutral capacity as a mediator or conciliator;
i) a person participating in labour negotiations, arbitrations, or conciliations
arising under collective bargaining rights or agreements;
j) a person exercising an adjudicative function pursuant to statutory authority;
k) a person acting as a legislative lobbyist;
l) a public officer acting within the scope of his or her authority as a public
officer;
m) a person employed by the government to act as a lay representative before
administrative agencies or tribunals;
n) a notary public exercising the powers conferred on the notary public by law;
o) a person whose regulated profession or occupation is not the provision of
legal services or the practice of law, who acts in the normal course of carrying on
that profession or occupation, excluding representing a person in a proceeding
before an adjudicative body;

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

73

1752

p) a person who is employed by a practising lawyer, a law firm, a law corporation,
or the government and who acts under the supervision of a practising lawyer;
q) a person who delivers courtworker services to Aboriginal people through
an Aboriginal delivery agency that has contracted with the Government of
Saskatchewan or the Government of Canada to deliver courtworker services as
part of the Aboriginal Courtworker Program;
r) a person authorized to practice law in accordance with any provincial or
Federal statute;
s) an officer or employee of an incorporated or unincorporated organization
preparing a document for the use of the organization or for an action or matter
to which the organization is a party; and
t) a university law student in respect of services permitted to be provided by
that student in accordance with the rules.
Most of the proposed exceptions already have some form of oversight associated with them
and do not pose much risk to the public at large. While the Law Society may be unlikely to
prosecute many of these providers, the Task Team felt that it was important to enumerate
additional general categories in accordance with its overall determination that more clarity
is needed regarding the unauthorized practice of law. The Task Team was of the view that,
if there is to be a list of exceptions, that list should include all providers that the Law Society
has determined will not be prosecuted for unauthorized practice. The proposed list better
reflects this reality and actively acknowledges the providers as providing a valuable and
legitimate service.
The Task Team felt that it would be appropriate for this list to appear in the Law Society
Rules, rather than in the Act. As the legal landscape changes, the Law Society should have
more flexibility to determine which service providers pose a risk to the public, and which
may be able to provide a benefit. The Law Society may wish to add to the proposed list
or to add more detail to the suggested categories. The Law Society may also need to
develop further guidance for some of these exceptions elsewhere in the Rules, as it sees
fit. The Task Team also thought it would make sense to contain all of the exceptions in one
place, and that it would not be desirable to have a lengthy, prescriptive list in the Act. If
it is not possible to relocate all of the exceptions to subordinate legislation, the Task Team
recommends that the Law Society have some ability to add further exceptions, as it is likely
that some experimentation and adjustment will be necessary.
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7.6 REGULATED, UNSUPERVISED GROUP
OF ALTERNATIVE LEGAL SERVICE
PROVIDER WITH A COMMON SCOPE OF
PRACTICE
In some jurisdictions in North America, legal regulators are creating an additional category
of membership for trained legal service providers with a common, delineated limited scope
of practice who are regulated in much the same way as lawyers and are permitted to deliver
legal services without any association with a lawyer. Ontario and Washington have the most
established regulatory regimes for these alternative providers, each with a different limited
scope of practice. The Task Team considered whether it would be appropriate for a new
category of legal service providers to be permitted to either perform specific tasks in all
areas of law or provide unlimited services within restricted areas of law.

CONCLUSION:
With appropriate supports and oversight, alternative service providers could provide specific
legal services independent of a lawyer.

RECOMMENDATION #6
a) Amend the Act to allow for the creation of new categories of
membership in the Law Society through the enactment of subordinate
legislation.
b) Enact subordinate legislation to create new categories of membership
whenever circumstances arise to support those changes.

DISCUSSION:
The Task Team reviewed reports from several jurisdictions that are exploring the creation of
a new category of regulated legal service provider. They studied the models used in Ontario
and Washington most closely, including receiving presentations from representatives of the
bodies that created and regulate alternative services providers in those jurisdictions.
In both Ontario and Washington, there are requirements to become a licensed paralegal. In
Ontario, these requirements include:
•

Admission requirements (application fee, education, licensing exam,
demonstrate good character, experience providing authorized legal services,
and swearing an oath of office);
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•

Annual licensing fee;

•

Liability insurance;

•

Annual fees to pay for the maintenance of a compensation or assurance fund;

•

Continuing Legal Education;

•

Trust accounts and audit program; and

•

Code of Professional Conduct.106

Through conversations with representatives from Ontario and Washington, the Task Team
concluded that with appropriate training and regulatory measures, a new class of legal
service providers might be able to offer a limited or full range of activities within their areas
of specialization. It is conceivable that the Law Society or another regulatory body could
regulate non-lawyer legal service providers in the same way the Law Society regulates
lawyers, with appropriate modifications. However, the Task Team felt that there were factors
distinguishing the Saskatchewan context from these other jurisdictions that would make it
difficult to conclude confidently that establishing a similar group of service providers at this
time would have the same level of success.
The Task Team studied statistics about the general demographics of Saskatchewan, as well
as the number and distribution of lawyers in Saskatchewan. Both Ontario and Washington
have much bigger populations than Saskatchewan (Washington is approximately seven
times bigger and Ontario is approximately 13 times bigger than Saskatchewan).
In Ontario, a group of alternative service providers had won the ability, through the courts,
to provide some legal services. The provincial government and the Law Society determined
that these service providers should be regulated and established the current paralegal
regulatory structure knowing that there were over 2,000 people who would support the
cost of regulation. Through consultation, the Task Team learned that there is some interest
from legal administrative staff in setting up a new regulated profession in Saskatchewan, but
there is no organized group demonstrating that there would be a critical mass to support the
establishment of a new regulatory structure, nor is there existing infrastructure to support
the training of a new group. As the possibility for the development of a new professional
group to be self-funded by the members of that group does not seem to exist at this time,
the cost to develop the infrastructure would have to be funded through other means.
The Washington Bar Association advised the Task Team that it was bearing the cost to
establish a new regulatory structure for alternative legal service providers called LLLTs.
Washington has approximately 32,000 lawyers to bear that cost, compared to Saskatchewan’s
approximately 1,800 lawyers. LLLTs are currently limited to practising in family law (short
of advocacy) and have rigorous entrance requirements. While it is expected that additional
areas of law will be added to the scope of practice, the Task Team learned that it takes
approximately two years to establish the training curriculum for each new area of law.
While the Washington Bar Association expects the number of LLLTs to increase steadily
and they estimate that there are approximately 200 people at various points in the process
of becoming licensed, there are currently only 27 people who have completed the training
and are working in Washington.
The Task Team also reviewed some information provided by consultees and gathered
through research about the median wages of paralegals working in Ontario, which indicated
that entry-level paralegals make roughly the same amount as legal assistants.107 While there
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may be potential for an increase in earnings for more experienced providers, the Task Team
also learned that the membership fees in Ontario amount to just over $1,200 per year (about
half the cost of lawyer membership fees), plus the cost of maintaining mandatory liability
coverage and continuing professional development. With the additional cost of training or
initial licensing fees, the cost of overhead, and the much smaller population, the Task Team
concluded that it would be difficult for a legal service provider akin to an Ontario paralegal
to earn a living in Saskatchewan, let alone be able to offer legal services at a lower cost to
the public.
The Task Team hoped to learn whether the introduction of a new professional group in
Ontario and Washington had increased access to legal services. As the Washington program
has only been operating for about three years and only a handful of LLLTs have been added
to the market each year, they have not had the opportunity to measure whether there has
been an improvement in access, although they advised that they plan to study this. While
the Law Society of Ontario recently decided to expand the scope of practice for paralegals
to include family law in recognition of access to justice issues in that area of law, Ontario’s
paralegal regulatory structure was not created with the goal of increasing access to legal
services or consumer choice. It was put in place in 2007 to regulate an existing group of
providers who had gradually increased in number over a period of roughly 20 years. As
such, there has not been an evaluation as to whether access has improved since the new
group was formally recognized.

SASKATCHEWAN CONTEXT
Due to Saskatchewan’s population size and distribution, uncertainty about whether there
would be sufficient interest in pursuing entry into a new profession, and the cost associated
with the regulatory infrastructure required, the Task Team was not able to conclude that the
circumstances currently exist in Saskatchewan to support establishing a new, unsupervised,
regulated group of legal service providers. However, the Task Team was also not able to
conclude that the creation of a new professional group would not be appropriate in the
future, particularly as it had concluded that there are unmet legal needs in Saskatchewan.
For this reason, and because the Task Team was of the overall view that the regulatory
scheme for legal services should be better able to adapt to changing circumstances, they
recommend that the Act should be amended to allow for the creation of a new professional
group, should the circumstances call for it. For example, if a group of individuals approaches
the Law Society and is willing to be subject to regulatory requirements in order to have a
broader scope of practice, the Law Society could pursue that possibility when it presents
itself, rather than having to go through the lengthy process of amending the Act. It would
also allow the Law Society to make such changes in a short period of time in response to
other events, such as an increase in demand for legal services due to the retirement of Baby
Boomer lawyers or some other shift in demographics or economics.
Through a review of reports and consultation feedback from other professional regulators,
both for the legal profession in other jurisdictions and other professional regulators in
Saskatchewan, the Task Team considered various options for a regulator for a new professional
group. The Task Team heard that competing regulatory frameworks could cause confusion
for the public and promote greater tension between providers. A single regulator would be
able to apply consistent standards for regulating in the public interest and be more efficient
and economical. The Task Team concluded that the Law Society would be the appropriate
regulator if a new group were to be established, due to its well-established experience in
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legal regulation. However, the Task Team felt it would be appropriate for the Law Society
and the government to jointly determine whether to create a new group and its associated
scope of practice. This could be done in a number of ways, but the Task Team felt that
requiring Ministerial approval of such proposed changes would be appropriate.
As the Task Team was not prepared to recommend that a group of this type be established
at this time, it has not made any conclusions about the appropriate scope of practice for
such a group, should it be established in the future. For the time being, the Task Team
felt that there were other ways to achieve some of the same goals of establishing a new
professional group with a less complicated solution. These alternatives, including further
discussion about the appropriate scope of practice for alternative providers generally, will
be explained further below.

7.7 LIMITED LICENSE TO PRACTICE LAW
While the Task Team was not prepared to recommend the creation of a new professional
group with a robust regulatory structure at this time, it considered whether it would be
appropriate to extend a limited authority to practise law to alternative providers through
other approaches.

CONCLUSION:
There are context-specific needs that could be serviced by alternative service providers
operating within a specific, individualized scope of practice reflecting the knowledge,
training, and experience of the service provider or group of service providers. However,
there is not one scope of practice that is appropriate for all alternative legal service providers.

RECOMMENDATION #7
a) Amend the Act to:
i) allow service providers to practise law with a limited license on
a case-by-case basis; and
ii) provide the Law Society with licensing authority.
b) Enact principles to guide licensing.
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DISCUSSION:
Having concluded that there are unmet legal needs in Saskatchewan, the Task Team was
of the view that alternative service providers should be allowed to deliver legal services by
some means. The Task Team reviewed reports respecting the appropriate scope of practise
for alternative legal service providers prepared by other legal regulators and academics and
found that the conclusions varied widely with regard to both area of law and type of service.
For details, please refer to Appendix B.
According to the Law Society of British Columbia Task Force report, the following are the
type of discrete tasks that have commonly been identified as being appropriate for nonlawyer legal service providers, and where there is a high need:
•

providing basic, entry-level legal information and advice;

•

preparing pleadings, forms, and some other simple documents (simple wills,
powers of attorney, corporate returns, simple incorporations, etc.);

•

assisting with correspondence;

•

advocating before administrative tribunals, small claims court, traffic court,
and in mediations and arbitrations; and

•

mediation.

The same report concludes that the following are the areas of law commonly identified as
the areas with the greatest need for additional services:
•
•
•

Debtor/Creditor and other consumer •
law matters
•
Employment
•
Discrimination

•

Family

•

Estates/Guardianship

Health/Disability
Housing
Personal injury

•

Benefits

•

Immigration108

Because these areas are so broad, the jurisdictions that have developed programs for
alternative legal services have chosen a narrow focus. Models such as those in Ontario
and Washington allow for a broader scope with regard to tasks that may be performed but
constrict the scope of practice to one or more areas of law. This allows for the development
of specific, in-depth training. The area of law is usually chosen either because there is an
unmet need (for example, family law) or because the process related to that area of law is
less complex (for example, traffic court matters). Models in other jurisdictions, such as Nova
Scotia and New York, have used an approach that focuses on one task (court navigation)
but could apply to several areas of law.
The Task Team considered whether these models could work in the Saskatchewan context.
They determined that the Ontario and Washington models were too complex and would be
too costly and difficult to develop without assurances that a sufficient number of service
providers would result. But the models that had a very narrow focus did not seem to go
far enough to meet the need for access to legal services the Task Team had identified in
Saskatchewan. The Task Team determined that there was no existing model that seemed
appropriate for what they hoped to achieve in Saskatchewan, so they began discussing a
unique approach that might land somewhere in the middle.
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GRANTING LIMITED LICENSES ON A CASE-BY-CASE BASIS
American legal scholar Andrew Perlman suggests that legal services should be viewed as
a continuum or a pyramid, rather than a distinction between those that can be provided by
a lawyer and those that cannot. He proposes that, instead of identifying certain services
that should be reserved exclusively to lawyers, regulators should define who should be
‘authorized’ to provide a particular service, even if providing that service might be considered
‘practising law.’ This allows consumers to choose which provider is most appropriate in their
circumstances. Perlman states that we should ask whether the public’s interests will be
served by permitting someone without a law degree to provide a particular service (whether
or not it is the practice of law) and, if so, determining what kinds of oversight or licensing
might be necessary.109
With this in mind, the Task Team concluded that the appropriate scope of practice for a
provider has more to do with the individual or organization providing the service than
with the nature of the service itself. This led to a determination that instead of trying
to design a ‘one-size-fits-all’ structure, the Law Society could grant limited licenses to
practise law on a case-by-case basis. This would be in contrast to the exceptions outlined
in Recommendation #5, which represent a determination that the general categories listed
could be excepted without further review or regulation. Limited licenses can be much more
flexible and could be customizable for each provider, depending on the circumstances of
each case, including type of service, area of law, and prospective clients. The licenses can
be customizable both with respect to scope of practice and regulatory requirements.
Throughout the course of their work, the Task Team learned about many service providers
who have a great deal of experience and knowledge about certain areas of the law or certain
legal processes. Sometimes their area of expertise was so specialized that most lawyers
would likely not have much experience with the subject matter; for example, providing
assistance applying for disability benefits and appealing denials of assistance. Through
consultation, the Task Team heard that these providers are delivering a much-needed and
accessible service that is not being provided by lawyers. Many of these providers could
enhance the services they are delivering through a limited license to practise law.
Others might be refraining from providing services despite being qualified because there
is no regulatory structure that allows them to do so. The Task Team heard from people
with a variety of experiences that would be interested in being able to provide some legal
services. For example, people who have acted as patient advocates, appeared in small
claims court on behalf of their own company, or worked as a paralegal for years, among
other things. The Task Team heard that there is a need for people to act as court navigators,
form fillers, legal coaches, and in other roles that likely require less training than a law
degree. Developing a regulatory structure for limited licenses can provide flexibility to
tailor regulatory requirements to the contextual circumstances of each applicant or group
of applicants. A flexible regulatory structure of this nature may encourage more people to
offer the type of entry-level services that are not being provided by lawyers, or for which a
more accessible option is needed.
While there would be no guarantee that there would be uptake on applications for limited
licenses, this approach allows for that uptake to take place at a pace that makes sense for
both the Law Society and potential applicants. It does not require as many resources to be
expended at the front-end, when there is uncertainty about the level of interest and viability
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of establishing a comparable regulatory structure for an entirely new profession. It also
allows service providers to be innovative in the ways that legal services are provided. Nonprofit organizations in particular have a history of innovating with limited resources and are
adept at thinking outside of the box. Lawyers are trained to approach legal problems in a
certain way, but there may be alternatives that are just as effective in certain circumstances
and a limited licensing system allows service providers to tell the Law Society what they are
in a unique position to offer.

GUIDING PRINCIPLES
As the proposed licensing framework would aim to meet a wide variety of needs through a
diverse collection of service providers, the Task Team felt it would be appropriate to develop
a set of principles to guide determinations about granting licenses. Consistent with the
overall objectives of increasing access to legal services, consumer choice and effective
regulation, the Task Team also discussed the following:
•

proportionality between the licensing requirements, the services to be
provided, and associated risks;

•

flexibility;

•

promoting the public interest;

•

promoting access to legal services;

•

addressing areas of need;

•

minimizing risk to the public (perhaps guided by considerations such as
the monetary amount likely to be involved in disputes associated with the
services provided, whether vulnerable people would be involved, severity of
consequences if the services were negligently performed, etc.);

•

recognizing different types of expertise and qualifications;

•

sustainability; and

•

encouraging innovation

The Task Team felt that a flexible licensing system would allow for many different types
of alternative legal service providers to enter the market place in a manner that had a
proportionate degree of oversight and regulation. While the Task Team felt that some
regulatory measures should be in place for the protection of the public, they felt strongly
that these measures should not create too great a barrier to becoming licensed, as increased
access to legal services and consumer choice should be the primary objectives for this
framework. The Task Team also felt that the Law Society might be required to offer some
support to limited licensees at the outset of this undertaking, in order to allow this novel
approach to develop.
In particular, the Task Team felt it was important to ensure that obtaining a limited license
was attainable for non-profit human services organizations that stand to benefit from this
framework by allowing knowledgeable and dedicated staff to expand the scope of services
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they can provide. This group of providers also has a great deal of potential to impact the
accessibility of legal services. For organizations that already deliver legal services, allowing
some staff to take on an expanded role could enable an organization to triage clients and
enable the lawyers involved to focus on clients who need more in-depth assistance on a more
timely and efficient basis. There are other organizations that could begin offering some
limited legal services for the first time, allowing them to service a whole new client base
that is currently without assistance. Accordingly, the Task Team discussed the possibility of
having a sliding scale for licensing fees that could reflect factors such as risk to the public,
ability to impact access, and non-profit status.
The Task Team discussed whether non-profit organizations should instead be excepted
from the unauthorized practice provision, which does not impose any licensing barrier. In
recognition of the fact that these providers may wish to pursue a variety of services with
varying levels of oversight, the Task Team concluded that it would be more appropriate for
them to apply for a limited license, as long as the fee and other requirements were not too
burdensome. The Task Team also felt that the Law Society would be better able to provide
support to non-profit organizations if they were licensed. The providers may also find it
attractive to be able to say that they have a license from the Law Society.
Throughout the course of their review, the Task Team learned about the potential for artificial
intelligence, technology, globalization, and other trends to impact the way legal services are
delivered. The growing use of these delivery models and the pace at which technology
develops means that the legal market place might change drastically over a short period of
time. The Task Team felt that the unpredictability of the way legal service delivery might
develop was another reason that the licensing framework should not be overly proscriptive.
The Task Team recognized that it will be difficult to foresee all the different types of providers
that that might apply for a limited license, and it did not want to preclude any opportunities
that might further the objectives of this initiative.
The Task Team discussed whether a lawyer who has been suspended, disbarred, or has
otherwise ceased to be a member as a result of disciplinary proceedings should be prohibited
from being granted a limited license. This prohibition exists in other jurisdictions but applies
to unauthorized practice provisions generally. The Task Team determined that, because the
limited license framework provides the Law Society with the ability to make determinations
about the appropriateness of granting a limited license to such individuals on a case-bycase basis, an absolute prohibition is not necessary. The Task Team recognized that there
could be many reasons for disciplinary proceedings and not all would mean an automatic
determination that the individual was not fit to provide legal services under a limited license.
If that individual’s training and experience would allow them to provide a much-needed
service without posing a significant risk to the public, the Law Society should have the ability
to grant that person a limited license and impose regulatory requirements as appropriate.

TITLE FOR PROVIDERS WITH A LIMITED LICENSE TO PRACTISE LAW
The Task Team discussed whether it should recommend a title to apply to all alternative
service providers working under a limited license to practise law but could not reach a
consensus on this issue.
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Those that advocated for a title felt that it might be confusing for the public who would be
making determinations about choosing a provider if they could not clearly identify people
as belong to a new, licensed group. This was in recognition of the likelihood that the public
tend to give things titles and might begin referring to these providers in various ways, and
that the providers might be better able to advertise their services if there was a common
understanding about the nature of their license. There was also a concern that declining to
give these providers a title could have the effect of minimizing the services they are able to
provide. If a title were used, it would be reserved to those granted a limited license (known
as title protection).
In contrast, there were others who felt that creating a title would be inconsistent with the
conclusion that a new, independent group with a common scope of practice should not
be created at this time. Because both the qualifications and the services offered by those
practising under a limited license could vary widely from one provider to another, there was
concern that it could be misleading to the public to give them all the same title. Due to
the limited nature of the license, some applicants may already have another title and want
to expand the scope of services they can provide through their current role. In that case,
they likely would not be advertising on their own, either; it would be more likely that their
organization would advertise the service. Instead, these members of the Task Team felt that
alternative legal service providers could simply be referred to as having a ‘limited license to
practise law’ or ‘limited licensees.’
In particular, the Task Team discussed whether to use the title ‘licensed paralegal,’ since the
term ‘paralegal’ is known to the public. However, there was disagreement over whether the
fact that paralegal is a familiar term was a good reason to use that title. Some felt it would
make sense for limited licensees working with a lawyer to be called a licensed paralegal,
since most people who currently use the title ‘paralegal’ work alongside lawyers; but the
public may think that having the word ‘paralegal’ in the title means there will be a lawyer
supervising, which would not be the case for all limited licensees.
The fact that there are licensed paralegals in Ontario who are regulated by the Law Society
and have stringent education and licensing requirements may also lead the public to think
that providers called licensed paralegals in Saskatchewan would be subject to those same
requirements. Because the education programs for paralegals in Canada vary widely from
jurisdiction to jurisdiction, some misconceptions already exist among the public about
the level of training required. Adding ‘licensed’ to the already vague ‘paralegal’ title in
Saskatchewan may lead the public to believe that the limited licensee has much more
training than they do; while most will have some measure of legal training, the nature and
scope of training will not be consistent. There was also concern about creating tension
between those who currently refer to themselves as paralegals and the new group of limited
licensees, especially since the former might have more training than the latter in some cases.
The other consideration discussed by the Task Team was the possibility that the Law Society
might create a new regulated professional group in the future that might be more suited
to the name ‘licensed paralegal,’ as is the case with the similar group in Ontario. Because
one of the approaches considered by the Task Team was to create a new regulated group
similar to licensed paralegals in Ontario, many members of the Task Team were concerned
that giving a different type of provider (who would not be part of a homogenous group) the
title ‘licensed paralegal’ would create confusion.
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The Task Team considered recommending that the title ‘licensed paralegal’ could be reserved
for any future group of regulated paralegals that might be developed and select another
name of for limited licensees at this time; but there remained the issue that the licensing
system will be created by the Law Society (see Recommendation #8) and the Task Team
does not know how that scheme might develop. Instead, the Law Society could be granted
the authority to reserve a name for limited licensees, if it is determined that creating a title
would be appropriate.

7.8 LICENSING SYSTEM
The Task Team next considered options for the appropriate licensing body and framework
for granting limited licenses to practice law.

CONCLUSION:
As the granting of limited licenses to practice law would be a novel approach to legal
regulation, a new licensing system, guided by the objectives of the Task Team’s mandate,
will need to be designed.
The Law Society should be the licensing body for all limited licenses, as it has the necessary
expertise to assess competency and appropriate scope of practice. It may be appropriate,
however, for some decisions to be shared by the Minister and the Law Society. To allow the
Law Society to develop an appropriate licensing system, the details should be set out in
subordinate legislation.

RECOMMENDATION #8
Enact Rules, subject to Ministerial approval, to create a limited licensing
process with appropriate and proportional licensing requirements.

DISCUSSION:
The considerations that led to a determination by the Task Team that the Law Society
should be the licensing body should there be a new professional group established in the
future also apply to the oversight of a licensing system to grant limited licenses to practice
law. The Task Team felt that the Law Society was best suited, based on its experience and
expertise, to oversee the regulation of all legal services in Saskatchewan. Under a unified
model, the Law Society would continue to be the body that would prosecute instances of
unauthorized practice of law, which could include a person with a limited license to practice
law or a person excepted from the unauthorized practice provision who had exceeded the
scope permitted by that license or exception.
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FRAMEWORK
The starting point for a limited license to practice law is the definition of ‘practice of law’
outlined in Recommendation #2. The definition includes giving legal advice, drafting
legal documents, representing another person in court or other adjudicative proceeding,
and negotiating legal rights or responsibilities on another’s behalf. Under the proposed
framework, applicants for a limited license to practise law would be required to indicate
which of those services they wished to perform and outline any relevant information about
their qualifications, oversight measures, and practise setting.
The Law Society would then make a determination as to whether it would be appropriate to
grant each applicant a limited license to practise law and impose regulatory requirements
as appropriate, in keeping with the guiding principles of the framework. Those granted a
limited license to practise law would be restricted to practising in the scope associated with
their license, which might be limited to certain areas of law, practise settings with oversight
conditions, and/or certain tasks.
While the Task Team felt it would be appropriate for the Law Society to determine the
details of the licensing process, taking into account the necessary resources to develop and
maintain the system and to carry out the mandate of the Law Society, it did discuss some
details it hoped the Law Society would consider:
•

APPLICATION FORM: The Law Society might develop an application form to
obtain the information it needs to make a determination whether to grant a
license, but the form should allow applicants to describe the attributes that
would be unique to their license. References from employers about expertise
and the practise setting the applicant seeks to work in might provide some
assistance.

•

QUALIFICATIONS: The proposed framework would take into account
different types of qualifications. Some examples include: experience and
on-the-job training received working in a legal organization, a human justice
degree, or experience working in a position related to the delivery of legal
services (for example, a police officer, a probation officer, a court clerk, or a
justice of the peace).

•

REGULATORY REQUIREMENTS: Depending on the circumstances of each
case, the Law Society may wish to impose requirements on a licensee, such
as a requirement to provide a periodic report to the Law Society (whether
from the limited licensee or the supervisor, if applicable), obtain insurance,
or to take specified training in order to provide the legal services they have
applied for. Each application should be viewed through a lens of the guiding
principles to determine appropriate requirements. The following are some
considerations respecting the different degrees of regulation or oversight
that limited licensees may be subject to:
o TRAINING: Training might be delivered through a CPD program that the
Law Society has developed, on-the-job through a supervisor, or through
another established institution such as the Foundation of Administrative
Justice. The Law Society might develop some basic training modules
or written resources on various topics that might be applicable for
certain licensees, or all licensees (for example, in administrative law,
court procedure, legislative framework, or entering evidence).
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There may also be some potential to create partnerships with
organizations that have developed similar resources in the past, such as
PLEA, CPLED, and the Saskatchewan Aboriginal Courtworker program.
The Task Team heard a great deal of praise for the resources and training
provided by these institutions through consultation. Established
educational institutions, such as the University of Saskatchewan College
of Law, the University of Regina Department of Justice Studies, or
Saskatchewan Polytechnic may also wish to develop training programs
or offer courses to support limited licensees in satisfying their training
requirements.
o INSURANCE: The Law Society might determine that some licensees
will be required to have insurance. Some licensees may be eligible for
insurance coverage through their employer. For those without coverage,
the Law Society may wish to conduct some research or negotiations with
insurance providers to determine some approved providers or arrange
for limited licensees to receive coverage through the Saskatchewan
Lawyers’ Insurance Association, which provides mandatory coverage
for all lawyers in the province.
o SUPERVISION: Under the proposed framework, it would be possible
for a limited licensee to practise independently, without the supervision
of a lawyer, but this might not be appropriate or necessary in all cases.
Some applicants may work in an organization where a lawyer will
supervise them, and the Law Society may wish to set parameters for
that supervision. Others might be required be indirectly supervised
by a lawyer at the outset, similar to lawyers working under practise
conditions, but eventually may not require any supervision. The degree
of supervision will likely be tied to scope of practice.
o REPORTING: As an alternative to supervision, limited licensees might
be required to report to the Law Society periodically to determine
whether they require support or any adjustments to their practise
conditions. The Law Society might also require a limited licensee to
demonstrate that they have completed a regulatory requirement, such
as obtaining insurance or completing training.
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•

ANNUAL RENEWAL: If licenses were granted on an annual basis, requiring
renewal, it would allow the Law Society to monitor the licensees and adjust the
framework as appropriate. This might involve an annual statutory declaration
respecting the scope of practice and conditions of licensure. The renewal
process should not be too onerous or costly.

•

SEARCHABLE DATABASE: The Task Team also thought it would be prudent
to have a searchable public registry of people who have been granted a
limited license to practise law, along with their permitted practise conditions.
This would allow members of the public to search for providers who deliver
the services they require or to confirm the qualifications of legal service
providers.
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The Task Team was not prepared to recommend that alternative legal service providers be
permitted to operate trust accounts. This practice is currently restricted to lawyers and
includes the ability to impose and accept trust conditions, oversight by the Law Society’s
audit program, and obligations to pay interest to the Law Foundation. While it might
be appropriate to allow this at some point in the future, the Task Team did not see an
overwhelming need to allow alternative providers to operate trust accounts at this time, and
due to the complicated infrastructure in place for lawyers, the Task Team did not feel it was
appropriate to include this as one of the potential features of the licensing framework for
limited licenses.
In order for the Law Society to develop an effective licensing framework, the Task Team felt
that it would be necessary for the details to be set out in subordinate legislation, rather than
in the Act. This would allow the Law Society to take the time needed to put a new regulatory
system in place and to make adjustments over time as it is developed. The Act would need
to be amended to include provisions that enable the Law Society to create and administer
a framework for granting limited licenses to practise law. The Task Team considered that
it might be prudent to involve the government in some of these determinations, but that
if there were Rules that were subject to Ministerial approval, there would need to be a
separate set of Rules pertaining to limited licenses, so as not to interfere with the Benchers’
rule-making ability generally.

7.9 PILOT PROJECTS
Over the course of its deliberations, the Task Team discussed several ideas for how
organizations or individuals might use a limited license to practise law to address the areas
of need identified through consultation. The Task Team also felt it would be important for
the Law Society and the Ministry to encourage the use of the option to apply for a limited
license to practise law in some way.

CONCLUSION:
Individuals and organizations interested in applying for a limited license to practice law may
require guidance and support as this would be a novel and unique approach to alternative
legal service providers. The Law Society and the Ministry are in the best position to set the
tone and pace for granting limited licenses.

RECOMMENDATION #9
Conduct or support pilot projects to experiment with certain types of
limited licenses.
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DISCUSSION:
Creation of a new licensing system may require some experimentation or adjustments over
time. There may be hesitancy to try something new where factors like cost and sustainability
are uncertain. In order to encourage this work, the Task Team determined that the Law
Society and the Ministry should create and/or support a number of pilot projects.
Pilots could be guided by the principles established for the limited licensing system. They
could allow for incremental change while focusing on key areas of need. While the Task
Team believes there are some limited licenses that could be granted without much hesitancy
(for example, where there is an experienced staff member working in an office with a lawyer
present), it recognizes that it may be more difficult to establish appropriate parameters for
novel applications. Accordingly, the Law Society and Ministry may wish to oversee some
pilots first, which could allow them to experiment with the appropriate level of oversight,
training, or other measures.
Some of the needs that the Task Team identified through consultation are very contextspecific. For example, the Task Team heard that there is a need for assistance in Small
Claims court and for appeals from administrative tribunal decisions, particularly with respect
to understanding evidentiary rules. Targeted pilot projects supported by the Law Society
and the Ministry could help to address these needs. This may require resources from one or
both of the organizations. However, there are successful models that the Law Society and
the Ministry can replicate to maximize efficiency and effectiveness. For example, the Task
Team heard from many different stakeholders that the Aboriginal Courtworker program and
the Office of the Workers’ Advocate were well-regarded and effective. The Law Society and
the Ministry could study these programs and determine ways to replicate or expand upon
the services they offer.
The Law Society and the Ministry might determine a number of objectives or areas of need
and put out a call for proposals from individuals or organizations as to how to meet those
needs. The Law Society and the Ministry could then support those selected to participate in
pilot projects, either through funding or administrative support. For example, the Task Team
has identified family law as an area of need. If the Law Society and the Ministry determined
that they wanted to provide support for a pilot that addressed needs in family law and called
for proposals to do so, they might receive proposals from a variety of potential providers,
such as PBLS, the YWCA and legal assistants with family law experience. The Law Society
could then assess the capability of each to meet the identified need.
Another method could be to approach various stakeholders to determine if any are willing
to partner with the Law Society and/or the Ministry and then determine an appropriate
project. Potential partners might include the courts, the College of Law, the Native Law
Centre, the Department of Justice Studies, CLASSIC, PBLS, Legal Aid, law firms, and
administrative tribunals. For example, with the appropriate support, the courts might be
willing to work with the Law Society and Ministry to establish a court navigator program,
where people independent from the court could assist self-represented litigants navigating
the court process and filling out court forms. An administrative tribunal might wish to work
with the Law Society and the Ministry to develop training for advocates who could appear
before that tribunal.
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Some partnerships might involve more than one stakeholder, with one providing structure
and/or funding and another providing service providers. For example, the Department of
Justice Studies may wish to establish a practicum program for a student focusing on a
specific area of need, in partnership with the Law Society and the provincial court. There
may also be opportunities to incorporate some of the approaches or programs listed in
Section 6.3 of this report, respecting other trends in the legal landscape.
Whatever approach the Law Society and the Ministry take, the Task Team felt that the focus
of the pilot projects should be on trying to support something new while learning from or
utilizing existing successful programs and structures to the extent possible.
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SECTION 8:

SUMMARY OF TASK TEAM
RECOMMENDATIONS
The Task Team makes the following recommendations:

1

2

3

4
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ACTION
REQUIRED

RECOMMENDATION

RESPONSIBILITY

Modernize the legislation regulating
the provision of legal services so that
it is flexible enough to accommodate
future circumstances and needs, as well
as opportunities and innovations for
addressing same.

Government

Amendments to
The Legal Profession Act,
1990

a) Define “practice of law” in the
Government
legislation and provide that only
lawyers, and those otherwise authorized
by the legislation and the Law Society
Rules, may practice law. State in the
legislation that any person may provide
legal information (which should not be
included in the definition of “practice of
law”). Provide the Law Society with the
authority to define “legal information”
in the Law Society Rules.

Amendments to
The Legal Profession Act,
1990

b) Create guidelines to help the public
better understand when legal services
are needed, the difference between
legal information and legal advice, the
options available for obtaining legal
services, and the value associated with
each option.

Creation of guidelines
regarding:
when to seek legal
assistance
regulatory details about
each type of legal service
provider

Law Society

Other than the provision of legal
Law Society
information, continue to regulate all other
legal services to some degree.

Creation of guidelines
regarding what
constitutes legal
information

Examine the restrictions on direct
Law Society
supervision requirements for staff
working under the supervision of a lawyer
and consider where, subject to some
parameters and limits, such as the lawyer’s
liability and insurance obligations, this
ability could be expanded.

Changes to the Law
Society’s Code of
Professional Conduct
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ACTION
REQUIRED

RECOMMENDATION

RESPONSIBILITY

a) Expand the list of exceptions to the
prohibition against practicing law.

Law Society

Establish a list of
exceptions

b) Amend the Act to relocate the list
to the Rules so that the Law Society
can amend the list in accordance with
changing circumstances.

Government

Amendments to
The Legal Profession Act,
1990

a) Amend the Act to allow for the
creation of new categories of
membership in the Law Society
through the enactment of subordinate
legislation.

Government

Amendments to
The Legal Profession Act,
1990

b) Enact subordinate legislation to
create new categories of membership
whenever circumstances arise to
support those changes.

Government/ Law
Society

None at this time

a) Amend the Act to:
i) allow service providers to practise
law with a limited license on a
case-by-case basis; and
ii) provide the Law Society with
licensing authority.

Government

Amendments to
The Legal Profession Act,
1990

b) Enact principles to guide licensing.

Government/ Law
Society

Adopt principles to
guide licensing decisions

Government/ Law
Society

8

Enact Rules, subject to Ministerial
approval, to create a limited licensing
process with appropriate and
proportional licensing requirements.

Law Society to create
licensing system,
including Rules, policies
and procedures, for
limited licenses to
practice law

9

Conduct or support pilot projects to
experiment with certain types of limited
licenses.

Government/ Law
Society

Create, monitor, and
evaluate pilot projects in
partnership with other
stakeholders

5

6

7
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APPENDIX A TASK TEAM TERMS
OF REFERENCE
TERMS OF REFERENCE FOR THE JOINT TASK
TEAM OF THE LAW SOCIETY OF SASKATCHEWAN AND THE
SASKATCHEWAN MINISTRY OF JUSTICE
respecting Legal Services
established April 13, 2017

I. PURPOSE
The Legal Services Task Team (the “Task Team”) shall examine the issue of allowing nonlawyers to provide legal services to Saskatchewan residents. If the Task Team recommends that
non-lawyers may provide legal services, it shall also make recommendations as to the services
that could be delivered by those service providers. The primary focus of the Task Team shall
be enhancing access to legal services in Saskatchewan while maintaining protection of the
public.

II. TASK TEAM COMPOSITION AND
GOVERNANCE
The Task Team is established pursuant to the authority of the Minister of Justice to recommend
amendments to Saskatchewan legislation pursuant to The Justice and Attorney General Act.

a) OVERSIGHT
Oversight and governance for the Task Team will be provided by the following:
i.

The Ministry of Justice (the “Ministry”); and

ii. The Law Society of Saskatchewan (the “Law Society”).
92
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A working group consisting of:
i.

Barbra Bailey, Policy Counsel, Law Society;

ii. Janelle Anderson, Crown Counsel, Ministry of Justice, Innovation Division; and
iii. Stacy Muller, Director, Ministry of Justice, Dispute Resolution Office;
(the “Staff Working Group”) will support the work of the Task Team.

b) MEMBERSHIP
It will be recommended to the Minister that the Co-Chairs of the Task Team be Mary
Ellen Wellsch, Senior Crown Counsel, Legislative Services, Ministry of Justice and
Gerald Tegart, Q.C., Bencher of the Law Society and Chair of the Law Society’s Access
to Legal Services Committee. The Co-Chairs are voting members of the Task Team.
The remaining Task Team members shall be appointed by the Minister of Justice after
consultation with the Law Society and shall consist of:
i.

Lawyer representatives;

ii. Non-lawyer legal service provider representatives; and
iii. Public representatives.
Membership in the Task Team shall be based on the participants’ experience, skills and
interest in the topic of expanding the scope of legal services in Saskatchewan. Efforts
will be made to appoint members who represent a broad range of demographics.

c) ROLE OF CO-CHAIRS
The role of the Co-Chairs of the Task Team is to:
i.

manage the work of the Task Team and its meetings;

ii. work with assigned Law Society and Ministry of Justice staff to schedule
meetings and develop agendas;
iii. report as necessary to the Law Society Benchers and the Ministry of Justice;
iv. ensure the Task Team fulfills its duties as outlined in these terms of reference;
and
v. address Task Team member issues.

d) ROLE OF STAFF
The role of the Staff Working Group in supporting the Task Team is to:
i.

assist the Co-Chairs with scheduling meetings and developing agendas;

ii. attend Task Team meetings and take minutes;
iii. draft Minutes for review by the Co-Chairs;
FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

93

1772

iv. identify issues and initiatives (the “Issue Identification Paper”) for review by
the Task Team;
v. prepare a report of the results of the legal service provider and public surveys
conducted by the Ministry (the “Survey Results Report”);
vi. prepare a report on the results of consultation with stakeholders carried out
by the Task Team and the Staff Working Group (“Stakeholder Consultation
Report”);
vii. keep the Task Team advised of relevant national and international issues and
initiatives;
viii. undertake research on specific issues as directed by the Task Team;
ix. support development of Task Team recommendations;
x. provide administrative support; and
xi. carry out any other operational duties required to support the functions of
the Task Team as may be assigned to them.
The Task Team will receive and review the following reports from the Staff Working
Group:
a) Issue Identification Paper;
b) Survey Results Report; and
c) Stakeholder Consultation Report.

III.

KEY RESPONSIBILITIES & AUTHORITY

The Task Team has the following responsibilities:
•

To examine the issue of allowing non-lawyers to provide some legal services
in Saskatchewan.

•

To consider a wide range of possible approaches to allowing non-lawyers to
provide legal services to Saskatchewan residents to varying degrees.

•

To review and consider, among other things, the following (collectively, the
“Resource Information”):
o academic studies on the topic of the provision of legal services by nonlawyers;
o the Survey Results Report;
o the Stakeholder Consultation Report;
o the Issue Identification Paper;
o research and feedback regarding non-lawyer legal service provider
regimes considered or developed in other jurisdictions; and
o any other materials provided by the Law Society and the Ministry.

•
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To keep the public interest (including protection of the public) central in the
consideration of a greater scope of legal service providers.
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•

To make recommendations to the Benchers and the Minister about the
appropriate role (if any) of non-lawyers in the provision of legal services
based on the findings of the Task Team;

•

To consider the advisability of making incremental changes to the categories
and services of non-lawyer legal service providers in Saskatchewan.

The Task Team may:
i.

Provide input and guidance to the Staff Working Group with respect to
stakeholder consultations.

ii.

Participate in stakeholder consultations.

iii.

Invite and receive submissions or presentations from interested parties as
deemed appropriate by the Task Team.

iv.

Follow up on any consultation results carried out by the Staff Working
Group or submissions made by interested parties.

The Task Team will operate by consensus, rather than by unanimous or majority
recommendations.

IV.

PROJECT WORK PLAN

The following is a Work Plan with an outline of tasks to be completed by the Task Team before
June 23, 2018:

STEP ACTIVITY

WHO

EXPECTED
OUTCOMES

1

Create a plan for division of Task
Team work, meeting schedule
and target dates as appropriate.

Task Team CoChairs

Division of labour as appropriate
and setting target dates for
completion of Task Team tasks.

Task Team

2

Task Team reviews terms of
reference, Issue Identification
Paper, survey results and
stakeholder consultation list.

Task Team develops understanding
of the issues that led to this
project.

Update stakeholder consultation
plan.

Task Team and
Staff Working
Group

Ensures that feedback from the
initial on-line survey is considered
in the further consultation to
be undertaken.   Ensures that
appropriate questions are asked,
and feedback obtained from
stakeholders to enable the Task
Team to make recommendations.

Consultation with stakeholders.

Staff Working
Group and Task
Team members,
to the extent
they wish to be
involved

Task Team and Staff Working
Group develops an understanding
of the gaps in legal service
delivery in Saskatchewan as well
as potential issues that could arise
from allowing non-lawyers to
provide legal services.

3

4
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STEP ACTIVITY

WHO

EXPECTED
OUTCOMES

Task Team reviews consultation
Task Team
results and Resource Information. with support
from the Staff
Working Group

Task Team develops a robust
understanding of the issues
relating to allowing non-lawyers to
provide legal services.

Task Team receives presentations
from subject area experts.

Organized
by Task Team
Co-Chairs, the
Staff Working
Group or at the
invitation of the
Task Team

Task Team develops a robust
understanding of the issues
relating to allowing non-lawyers
to provide legal services and the
considerations and challenges
faced in other jurisdictions.

7

Task Team members conduct
further research as needed to
reach determinations about
the appropriate role of nonlawyer legal service providers in
Saskatchewan.

Task Team with
support from
Staff Working
Group

Task Team develops a robust
understanding of the issues
relating to allowing non-lawyers to
provide legal services.

8

Task Team drafts a report
with recommendations about
whether the role of nonlawyer legal service providers
in Saskatchewan should be
expanded, and if so, in what
areas or ways, to be reviewed by
the Ministry and the Law Society
(the “Task Team Report”).

Task Team with
support from
Staff Working
Group

9

Present the draft Task Team
Report to Benchers and the
Government for review and
comment.

Task Team
with support
from the Staff
Working Group

Receive Bencher and Government
feedback.

Make revisions to the draft Task
Team Report as necessary.

Task Team
with support
from the Staff
Working Group

Final draft of Task Team Report.

Present revised Task Team
Report to Benchers and the
Government.

Task Team/ Staff Bencher and Government approval.
Working Group

5

6

10
11

Depending on the recommendations of the Task Team and the outcomes approved by
the Ministry and the Law Society, further work may be required.  For example, if the Task
Team recommends that non-lawyers could play an expanded role in the provision of legal
services in Saskatchewan, further review and recommendations will be necessary regarding
the appropriate regulatory scheme (such as training, admission standards, supervision,
etc.) for those service providers, if any.  This further work will not be the responsibility of
the Task Team.
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V.

MEETINGS & RESOURCES

The Task Team shall meet as required in order to complete the steps outlined in the Work
Plan, and may meet in person, by telephone or by other communication methods.
Members will volunteer their own time. Expenses incurred by Task Team members for travel,
food, and accommodation incurred in connection with the work of the Task Team will be
reimbursed by the Ministry.

VI.

REPORTING

In conjunction with each Convocation of the Benchers, and as otherwise required, the Task
Team shall provide a report to the Law Society and the Ministry on its activities and progress
on the Work Plan.
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APPENDIX B -

OVERVIEW OF
EXISTING MODELS IN
OTHER JURISDICTIONS

This section provides greater detail about the scope of
practice for non-lawyers and the process used to arrive
at that scope in some of the jurisdictions reviewed in
section 5 of this report.

1. CANADA
1.1. ONTARIO
When the Law Society of Ontario (LSO), assumed responsibility for the regulation
of paralegals in 2007, its goal was to make legal services available in an accessible
and cost-effective way, while maintaining the confidence that those providing legal
services to the public are knowledgeable, ethical and competent. In undertaking this
work, the LSO was guided by a consideration of the public interest.110 The LSO reports
listed in the Bibliography provide an extensive analysis on the rationale for creating
an independent paralegal industry, the framework for regulation and the appropriate
scope of practice for independent paralegals.
As of December 31, 2014, there were approximately 7,000 paralegals licensed in Ontario.
51% of those were working as sole practitioners, while the rest were in firms of varying
sizes. Only 29% of paralegals at that time had more than five years in practice.111
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Approximately 2,230 people operating as unregulated legal service providers were
grandfathered into LSO’s new regulation regime.112 New applicants are required to
graduate from one of 24 accredited college programs, pass an entrance exam and
demonstrate good character. For quality assurance, paralegals are subject to:
•

rules of professional conduct;

•

rules respecting trust accounts;

•

requirements relating to insurance coverage, continuing professional
development, payment into a compensation fund, payment of annual fees
and filing an annual report;

•

a practice audit program; and

•

investigative and disciplinary processes.

The LSO provides resources, CPD programming and practice management mentoring
to further support quality assurance.113
To help ensure that paralegal regulation was implemented successfully, Ontario’s
development process required that two progress reviews be conducted after five
years and delivered to Ontario’s Attorney General: one by the LSO and another by a
person who is neither a lawyer nor a paralegal. Mr. David Morris, a professional writer,
communicator and strategist, was appointed to lead the second review.114 Mr. Morris
found the first five years of LSO paralegal regulation to be a “remarkable success.” His
review found that the legal community in Ontario felt that regulation of paralegals had
elevated the reputation of the paralegal sector and that the LSO was the appropriate
regulatory authority. Members of the public who had used the services of a paralegal
found those services to be satisfactory, although the LSO acknowledged a need for
more public awareness of the scope of practice for paralegals.115
In Ontario, LSO’s By-law 4 differentiates between those permitted to “practise law as a
barrister and solicitor” and those permitted to “provide legal services,” which pertains
to regulated paralegals. The authorized activities for a paralegal in Ontario are as
follows:
•

Give a party advice on his, her or its legal interests, rights or responsibilities
with respect to a proceeding or the subject matter of a proceeding.

•

Represent a party before,
i.

in the case of a proceeding in the Small Claims Court, before the Small
Claims Court,

ii. in the case of a proceeding under the Provincial Offences Act, before the
Ontario Court of Justice,
iii. in the case of a proceeding under the Criminal Code, before a summary
conviction court,
iv. in the case of a proceeding before a tribunal established under an Act
of the Legislature of Ontario or under an Act of Parliament, before the
tribunal, and
v. in the case of a proceeding before a person dealing with a claim or a
matter related to a claim, before the person.
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•

Anything mentioned in subsection 1(7) of the Act, provided the activity is
required by the rules of procedure governing a proceeding.

•

Select, draft, complete or revise, or assist in the selection, drafting, completion
or revision of, a document for use in a proceeding.

•

Negotiate a party’s legal interests, rights or responsibilities with respect to a
proceeding or the subject matter of a proceeding.

•

Select, draft, complete or revise, or assist in the selection, drafting, completion
or revision of, a document that affects a party’s legal interests, rights or
responsibilities with respect to a proceeding or the subject matter of a
proceeding.

“Proceeding” includes a proceeding or intended proceeding,
a) in the Small Claims Court,
b) in the Ontario Court of Justice under the Provincial Offences Act,
c) in a summary conviction court under the Criminal Code (Canada),
d) before a tribunal established under an Act of the Legislature of Ontario or
under an Act of Parliament, or
e) before a person dealing with a claim or a matter related to a claim, including a
mediator, a person performing an evaluation, an arbitrator or the Director acting
under section 280, 280.1, 282 or 283 or 284, respectively, of the Insurance Act;116
The LSO is currently assessing the possibility of expanding the scope of regulated
paralegals to include some family law matters.117 The Bankalo Report, released in March
2017, recommends that the LSO create a specialized licence for paralegals to provide
specified legal services in family law with the following features:
•

Part of the education and training for the specialized license should include
gender-based violence, family dynamics, client counselling, forms completion,
ethics and professionalism, substantive and procedural family law and
indicators that a client requires referral to a lawyer.

•

The specialized license should include a practical, experiential component in
family law.

•

Specialized paralegals in family law would still be subject to regulation and
oversight by the LSO and would require insurance for their services.

Justice Bonkalo stated in her report that family legal services providers should be
trained and regulated, due to the complexity of family law and the vulnerability of
clients dealing with family law matters. However, she recommended that, after a fiveyear review of instituting the specialized family law license for paralegals, the LSUC
should consider whether it would be appropriate to allow others, such as mediators,
law clerks and community legal workers, to undertake various forms of training to
independently provide legal services in family matters with appropriate safeguards.118
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The Bankalo Report recommends that the scope of practice for paralegals in family
law matters be limited to providing legal services in the following areas of law: custody,
access, simple child support cases, restraining orders, enforcement, and simple and
joint divorces without property. It further recommends that paralegals be excluded
from providing services for Hague Convention applications, child protection, property,
spousal support, complex child support, and relocation.
The types of services recommended in the Bonkalo Report as being appropriate for
paralegals include: conducting client interviews, completing forms and advising clients
how to use them, obtaining and filing documents, communicating with the opposing
party, providing representation in mediation and court proceedings other than trials,
and advising clients generally about rights and obligations.119 The LSO is developing
an action plan with the Attorney General, informed by consultation with members, to
expand the scope of paralegals in the area of family law.120

1.2. BRITISH COLUMBIA
Since July 2012, the Code of Professional Conduct for British Columbia has allowed
paralegals supervised by a lawyer, called ‘designated paralegals,’ to give legal advice
to clients in any area of law where a supervising lawyer deemed a designated paralegal
competent and to make appearances at family law mediations and before tribunals
and courts, as permitted.
The Law Society of British Columbia does not directly credential or regulate designated
paralegals; they regulate the supervising lawyer, who is responsible for the conduct of
the designated paralegal. The title, ‘designated paralegal’ does not transfer with the
paralegal from job to job or from supervising lawyer to supervising lawyer; designation
is an active process whereby the supervising lawyer must decide whether a paralegal
has the skills, training and good character to perform the enhanced functions allowed
for designated paralegals. The supervising lawyer must consider, on a case-by-case
basis, whether a particular matter is suitable to delegate to the designated paralegal.
Participating lawyers are permitted to supervise a maximum of two designated
paralegals.121
In January of 2013, the Law Society of British Columbia began a pilot project in which
the scope of practice for paralegals supervised by a lawyer was expanded. Designated
paralegals were permitted to accept undertakings and to make limited courtroom
appearances to deal with uncontested procedural family law matters and some
contested matters.122 The British Columbia Provincial and Supreme Courts granted
designated paralegals a limited right of audience in family law matters for the duration
of the pilot project.123
The Supreme Court project lasted for two years while the Provincial Court project ended
just short of the three-year mark. The participation by lawyers willing to supervise
the designated paralegals who were appearing in court was very low and once the
pilot project ended the court appearance aspect of the designated paralegal scope of
practice was discontinued, with the Law Society concluding that it would not pursue
that course of action further.
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Designated paralegals are still permitted to provide the legal services described above
while under the supervision of a lawyer.124 At present, although the British Columbia
Code permits designated paralegals to appear in court as permitted by the court, the
courts do not currently permit appearances. The courts have exclusive discretion to
permit appearances by designated paralegals in the future.125
In March 2016, the Law Society of British Columbia invited the 481 lawyers who
supervise designated paralegals in British Columbia to take part in a voluntary survey.
A majority (72%) of the 54 respondents said that using designated paralegals helped
them deliver legal services at a lower cost to their clients, though 56% said that using
a designated paralegal had not helped them take on matters they would otherwise
turn down due to the client’s inability to pay. With respect to services provided, 70%
said that they have permitted their designated paralegal to give legal advice directly
to a client and that they believe there can be an effective role for paralegals in court.
With respect to feedback from clients who had been served by designated paralegals,
44% of respondents described it as being ‘very favourable,’ 30% as ‘favourable,’ 24% as
neutral and 2% as ‘unfavourable.’126
The written comments in the Law Society of British Columbia survey were generally
positive. The respondents who expressed concern about the designated paralegal
initiative centred on concerns about having to compete with designated paralegals
and concerns about using designated paralegals for complex matters. Many indicated
they did not participate in the family law pilot project because they do not practice
family law. Others stated that they would have sent their designated paralegal to court
but either they did not have an appropriate opportunity to do so, or the paralegal was
not comfortable going to court.127
The Law Society of British Columbia is also exploring the potential to create and
credential new classes of legal service providers to provide certain legal services
without the supervision of a lawyer and subject to regulation by the Law Society.128
The British Columbia Law Society’s Legal Services Regulatory Framework Task Force
preferred the approach of focusing on discrete areas of the law with a broader license
for the types of services provided rather than on a broader focus of areas of law with
a more restricted license for the types of services provided, as they believed that the
former approach would lead to a greater improvement in access to legal services.129
Despite this, British Columbia still identified general services where there was a high
need: advocacy before administrative tribunals, small claims court and traffic court,
and mediations and arbitrations.130
British Columbia’s Task Force was comfortable with a new class of regulated paralegals
being permitted to provide legal information and advice, assist in drafting, fill out forms,
coach clients, interpret substantive and procedural law, and with some limitations,
be permitted to provide advocacy services (the full scope of which they plan to
determine in consultation with the courts, administrative tribunals, lawyers, notaries
and law schools) within the permitted areas recommended by the Task Force (family
law, employment law and debtor/creditor law) and in accordance with credentialing
requirements.131
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2. UNITED STATES
2.1. WASHINGTON STATE
In Washington, LLLTs are authorized to engage in the limited practice of law in approved
practice areas of law without the supervision of a lawyer but cannot represent clients
in court proceedings or negotiation.132 Admission and Practice Rule (APR) 28 sets
extensive lists of tasks that LLLTs are permitted to perform, tasks that are explicitly
prohibited, and conditions under which LLLTs may provide services.133 The Rule further
provides that LLLTs will be held to the standard of care of a Washington state lawyer
and to the ethical standards of the LLLT Rules of Professional Conduct. Finally, it
provides that the laws of attorney-client privilege and a lawyer’s fiduciary responsibility
to the client in Washington apply to LLLT-client relationships to the same extent as an
attorney-client relationship.134
LLLTs may undertake the following:
•

obtain relevant facts, and explain the relevancy of such information to the
client;

•

inform the client of applicable procedures for and the anticipated course of
the legal proceeding;

•

inform the client of applicable procedures for proper service of process and
filing of legal documents;

•

provide the client with approved self-help materials which contain information
about relevant legal requirements, case law basis for the client’s claim, and
venue and jurisdiction requirements;

•

review documents or exhibits that the client has received from the opposing
side, and explain them to the client;

•

select, complete, file, and effect service of: forms that have been approved by
the State or the content of which is specified by statute; federal forms; forms
prepared by a lawyer; and advise the client of the significance of the selected
forms to the client’s case;

•

perform legal research and draft legal letters and documents beyond what
is permitted in the previous paragraph, if the work is reviewed and approved
by a lawyer;

•

advise a client as to other documents that may be necessary to the client’s
case, and explain how such additional documents or pleadings may affect the
client’s case; and

•

assist the client in obtaining necessary documents, such as birth, death, or
marriage certificates.135

LLLTs are prohibited from:
•

representing a client in court proceedings, formal administrative adjudicative
proceedings, or other formal dispute resolution process, unless permitted by
unauthorized practice exemptions, described below;
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•

negotiating the client’s legal rights or responsibilities, or communicating with
another person the client’s position or conveying to the client the position of
another party, unless permitted by unauthorized practice exemptions;

•

providing services to a client in connection with a legal matter in another
state, unless permitted by the laws of that state to perform such services for
the client; and

•

representing or otherwise providing legal or law related services to a client,
except as permitted by law, this rule or associated rules and regulations.136

Before providing any services or receiving any fees, LLLTs are required to enter into a
written contract with the client, signed by both the client and the LLLT, that includes
the following provisions:
•

an explanation of the services to be performed, including a conspicuous
statement that the LLLT may not appear or represent the client in court,
formal administrative adjudicative proceedings, or other formal dispute
resolution process or negotiate the client’s legal rights or responsibilities,
unless permitted under General Rule 24(b);

•

identification of all fees and costs to be charged to the client for the services
to be performed;

•

a statement that upon the client’s request, the LLLT shall provide to the client
any documents submitted by the client to the LLLT;

•

a statement that the LLLT is not a lawyer and may only perform limited legal
services. This statement shall be on the first page of the contract in minimum
twelve-point bold type print;

•

a statement describing the LLLT’s duty to protect the confidentiality of
information provided by the client and the LLLT’s work product associated
with the services sought or provided by the LLLT; and

•

a statement that the client has the right to rescind the contract at any time and
receive a full refund of unearned fees. This statement shall be conspicuously
set forth in the contract.137

2.2. UTAH
The Utah State Bar is in the process of creating the regulation scheme for Licensed
Paralegal Practitioners (LPP) in that state. The Utah State Bar will administer all aspects
of the LPP program and regulate LPPs in a manner very similar to the regulation
scheme for lawyers. The latest meeting of the Steering Committee states some basic
assumptions for how the program will be designed.
First, there will be three designated practice areas:
1. landlord-tenant law;
2. debt collection law; and
3. family law (limited to temporary separation, divorce, paternity, cohabitant
abuse and civil stalking, custody and support, and name change).
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Second, LPPs will be required to seek separate licensure in each and will not be
permitted to represent corporations.
Third, training will be required to become licensed in each practice area; this training is
still being developed but the current recommendation is that all LPPs will be trained in
basic knowledge of substantive law, legal ethics, rules governing unauthorized practice
of law, client intake and interviewing, providing appropriate information to clients,
reading and analytical skills, research and writing skills, negotiation and mediation skills,
general knowledge of the legal system and legal terminology, knowledge of the court
system and administrative tribunals and procedures. In each designated practice area,
LPP training will include general knowledge of that area of the law and understanding
the relevant forms. Core competencies for each area of law are being developed.138
The Utah State Bar has approved the Task Force recommendations with respect to
scope of practice. An LPP will be permitted to:
•

establish a contractual relationship with a client who is not represented by a
lawyer;

•

conduct client interviews to understand the client’s objectives and to obtain
facts relevant to achieving that objective;

•

complete court-approved forms on the client’s behalf;

•

advise which form to use; advise how to complete the form; sign, file and
complete service of the form; obtain, explain and file any necessary supporting
documents; and advise the client about the anticipated course of proceedings
by which the court will resolve the matter;

•

communicate on behalf of the client with the other party

•

represent a client in mediated negotiations;

•

represent clients in non-mediated negotiations, but limited to matters raised
directly related to or included in the forms;

•

prepare a written settlement agreement in conformity with the mediated
agreement; and

•

advise a client about how a court order affects the client’s rights and
obligations.139
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APPENDIX C RESULTS OF PUBLIC
AND LEGAL SERVICE
PROVIDER SURVEYS
A. THE PUBLIC SURVEY
There were 317 respondents to the public survey.

1. NEED FOR LEGAL ASSISTANCE
Participants were asked if they have ever needed assistance with a legal matter from
someone who provides legal services. Most participants (85%) responded yes, and
only a few (15%) answered no.

2. TYPE OF LEGAL ASSISTANCE NEEDED
TYPE OF LEGAL ASSISTANCE
Preparation of documents (such as a will, real estate document,
or contract)
Legal advice (but not representation in court, tribunal, mediation
or arbitration)
Representation in court, tribunal, mediation, or arbitration
Other

PERCENT
80%
57%
41%
7%

Participants were asked to indicate what type of legal assistance they required and were
allowed to check all types that may apply. 80% of participants indicated that they had
needed assistance with preparation of documents such as a will, real estate document,
or a contract. 57% of participants indicated that they had needed legal advice, and 41%
of participants required assistance with appearing before a court, tribunal, mediation
or arbitration. Participants who selected ‘other’ in this question chose to specify the
type of assistance they needed, which included assistance with a divorce, immigration
matter, business licensing, corporate law issue, or information from the Better Business
Bureau.
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3. AREAS OF LAW REQUIRING LEGAL ASSISTANCE
AREA OF LAW
Real Estate
Wills and Estates
Family
Small Claims
Criminal
Corporate Commercial
Other

PERCENT
60%
58%
45%
20%
18%
15%
12%

Participants were asked to mark all the categories of areas of law in which they required
assistance with legal services. More than half of the participants indicated that they
had needed assistance with a real estate transaction (60%) and with creating a will or
dealing with an estate matter (58%). Almost half of participants (45%) indicated that
they needed assistance with a family law issue.
Participants answering this question appeared to struggle with classifying what areas
of law their legal issues fell under, and several of the answers provided in the ‘other’
category could have been sorted into the prescribed categories. Participants who
selected the ‘other’ for this question indicated that other areas of law where they required
legal services included: assistance with a municipal government/bylaws dispute; civil
law suits; employment, labour or workers compensation issues; administrative tribunal/
discipline matters; human rights issues; and tax law issues.

4. RECEIPT OF ASSISTANCE
Participants were asked if someone assisted them with their legal matter, and if so to
select all of the service providers who may have assisted them. 89% of participants
received assistance and only 11% received no assistance.

a) THOSE WHO RECEIVED ASSISTANCE:
Of the 89% of participants who received assistance, 94% were assisted by a
lawyer, 18% were assisted by a notary public, 16% were assisted by a paralegal,
and only 1% was assisted by an Aboriginal Courtworker. 10% of participants
selected ‘other’45 for this question and indicated that they received assistance
from friends, a free course at the Public Library, online materials, Public Legal
Education Association (PLEA), Association des juristes d’expression francaise
de la Saskatchewan (AJEFS), Information Services Corporation (ISC) staff,
Free law, Family Justice Services (government), a judge, Legal Aid, a mediator,
a trustee, the police, and/or a court clerk.

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

107

1786

b) THOSE WHO DID NOT RECEIVE ASSISTANCE:
For the 11% of participants that indicated they did not receive any assistance,
the survey asked them to indicate what they did instead. 50% of participants
indicated they had represented themselves and 29% indicated that they
abandoned their legal matter. Those who selected ‘other’ were still waiting to
resolve the situation.

5. WHY SERVICES OF A LAWYER WERE NOT ENGAGED
31 participants provided qualitative information on why they did not use the services of
a lawyer. Overwhelmingly, the majority of responses indicated that the cost of retaining
a lawyer was the primary factor. Participants stated “the cost was too much” and that
lawyers are “too expensive”. One participant stated the following:

Legal fees, even for consultations are expensive. In the end, I felt
that even though I should have pursued legal action, I couldn’t really
afford it. Legal Aid wasn’t available as my dispute wasn’t criminal or
family-law-related. CLASSIC wasn’t an option as it’s really for people
from the inner city, which I am not.
~ Public survey participant

6. NATURE OF ASSISTANCE NEEDED
All participants were asked what other assistance they would have found useful in
dealing with their legal matter. Although 177 participants skipped this question, 140
participants provided qualitative responses.
Here are a few of the quotes from participants:

It would be nice to be able to talk to someone just to get an idea of
whether it would be worthwhile trying to resolve my problem legally.
Many people don’t know much about the legal system and have no
idea if trying to resolve a certain issue through the courts is even
possible
~ Public survey participant
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It would have been nice to have someone meet or tell us what
documents we would need before the lawyer met us. It would also
have been nice to be able to get pricing information ahead of time,
and perhaps a place to compare fees. It would have been nice to
avoid seeing an actual lawyer because our commercial question
was simple to answer and did not need to have an actual lawyer [to
answer] our questions.
~ Public survey participant

Legal advice from someone who’s only purpose is not to maximize
their income, but to help me resolve my dispute. Particularly in writing
documents for the court without having them to be re-written several
times by a lawyer at $500/hr.
~ Public survey participant

Below is a brief summary of what participants indicated they would have found useful:

SUMMARY: WHAT OTHER ASSISTANCE WOULD YOU HAVE FOUND
USEFUL?
General information on how law courts
work

To do more myself/understand the
process (online or free classes)

Other professionals (accountants) to
perform some business dealings

Someone to help draft documents or a
template letter

Access to a legal professional at a
reasonable cost

Someone to help me before I see a
lawyer

Mediation

A transparent explanation of options
and costs/risks before proceeding

More legal information (PLEA) and
advice about the process in plain
language/translated

Someone to clarify process and give
preliminary advice

Someone to help me get the right
documents

A less expensive option

Someone to review documents

A hotline (like 811) for legal information
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7. TYPES OF SERVICES A NEW GROUP COULD
PROVIDE
Participants were asked, “If we established a new group of trained individuals who
were not lawyers but could provide some legal services, what types of services you
think they should provide?” Participants were encouraged to mark all the responses
they felt were appropriate. 247 people answered this question.
•

82% felt this new group could provide legal information;

•

81% felt this new group could help create legal documents (such as wills);

•

78% felt this new group could provide assistance in completing forms; and

•

50% felt this new group could act on their behalf in court

Of the participants that selected ‘other’ for this question (13%), it was suggested that
this new group could act as a guide or helper, do some advance preparation for review
by a lawyer, help navigate when dealing with larger entities (like ISC), or help get
access to qualified mediators/arbitrators.

8. AREAS OF LAW WHERE A NEW GROUP
COULD ASSIST
We asked participants to select all the areas of law that they felt a new group of trained
individuals who were not lawyers could provide some legal services. Participants
were permitted to mark more than one area of law. 244 participants responded to
this question.

AREA OF LAW
Wills and Estates
Real Estate
Family Law
Small Claims
Traffic
Immigration
Criminal
Corporate/Commercial
Other

PERCENT
79%
71%
71%
70%
57%
33%
32%
24%
12%

The most popular areas of law indicated by participants were wills and estates, real
estate, family law, and small claims. These areas of law could be considered everyday
legal problems or ‘consumer’ legal areas of law. It is not uncommon for people to
draft a will, buy or sell property, have a family law issue, a small claims matter, or
receive a ticket for a traffic violation.
110

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

1789

Participants who chose “other” for this question suggested that other areas of law may
include debtor/creditor (bankruptcy, tax collection), condominium law, guardianship,
estate law, powers of attorney, landlord/tenant, employment/workplace, civil cases,
insurance, personal injury, medical negligence, labour law, appeals, tribunals, mediation,
small business, and community/neighbour disputes.

B. THE LEGAL SERVICE PROVIDER SURVEY
The Legal Service Provider Survey was created for the legal community, specifically for those
who provide some form of legal services to the public. In total, there were 907 responses.
470 of those responses came from lawyers, and 437 came from non-lawyer legal service
providers.
Below are the highlights of the Legal Service Provider Survey. Please note that for many of
the questions, the results of the Legal Service Provider Survey have been broken out into the
responses of lawyers (approximately 52% of survey participants), and the responses of all other
non-lawyer legal service provider participants (approximately 48% of survey participants).

1. TYPE OF LEGAL SERVICE PROVIDER
Most of the Legal Service Provider Survey participants were lawyers (52%). Another
large group of survey takers were notaries public (26%). This is likely due to the fact
that the survey was sent to these groups by email through mailing lists provided by
the Law Society or Ministry of Justice. Only 6% of participants self-identified as a
‘paralegal’. Since this survey was also provided online, a broad range of legal service
providers and others also participated.
Participants who selected ‘other’ for this question self-identified as a legal assistant,
retired lawyer, court manager, judicial officer, court registrar, justice of the peace, court
clerk, student-at-law, certified financial planner, income-tax-preparer, human resource
manager, tribunal chairperson, Public Legal Education Association (PLEA) information
provider, Community- Based Organizations (CBO) employee, government employee,
arbitrator, executive/manager, social worker, college-level instructor, legal profession
regulator, librarian, realtor, immigration consultant, farmer, and even a pet-sitter.

TYPE OF LEGAL SERVICE PROVIDER
Lawyer
Notary Public
Paralegal
Mediator
Community Advocate
Other

PERCENT
52%
26%
6%
1%
1%
14%
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2. NON-LAWYER STAFF ASSISTING WITH LEGAL WORK
For those who self-identified as lawyers (470 participants) the survey asked whether
participants had non-lawyer staff that assist in specific areas of work. 77% of lawyers
indicated yes, and only 23% indicated no.

3. LENGTH OF TIME PROVIDING LEGAL SERVICES

LENGTH OF TIME PROVIDING LEGAL SERVICES
60%
40%
20%
0%
0-10
YEARS

11-20
YEARS

NON-LAWYER

21-30
YEARS

30+
YEARS

LAWYER

All participants were asked how long they have been providing legal services. Most
participants had only been providing legal services for 10 years or less (45% of non-lawyer
legal service providers and 34% of lawyers, respectively). The number of individuals
providing legal services appears to decline over time, with fewer participants providing
service for more than 30 years, with the exception of lawyers. Over one quarter (27%)
of lawyers indicated that they had been providing legal services for 30 years or more.
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4. AREAS OF LAW
Participants were asked to indicate all the areas of law that they worked in. The categories
provided include real estate, wills and estates, family, corporate/commercial, small
claims, criminal, immigration, traffic, and ‘other’. The top three listed areas indicated by
lawyers were corporate/commercial, real estate, and wills and estates. The top three
areas indicated by non-lawyers were real estate, wills and estates, and family law.

LEGAL SERVICE AREA
0%

10%

20%

30%

40%

50%

60%

REAL ESTATE
WILLS AND ESTATES
FAMILY
CORPORATE COMMERCIAL
SMALL CLAIMS
CRIMINAL
IMMIGRATION
TRAFFIC
OTHER

NON-LAWYER

LAWYER

Over half of non-lawyers (51%) and just under half of lawyers (43%) selected ‘other’ for
this question, indicating that the choices may have been too limited. The responses
represent a wide spectrum of legal areas and services that are currently being provided
in the province. Below is a summary of the areas identified by participants who selected
the ‘other’ category.

NON-LAWYER (198 ‘OTHER’
RESPONSES)

LAWYERS (196 ‘OTHER’
RESPONSES)

•
•
•
•
•

•
•
•
•
•
•
•
•

•

Notarize/sign a variety of documents
Rural administrator
Chartered professional accountant
Government litigation
Uncontested divorces - Swearing
affidavits and homestead declarations
and estates where property is joint
Financial lending/Credit Union

Civil litigation
Aboriginal Law
Tax
Municipal
Contracts
Property assessment
Crown Law
National security law
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NON-LAWYER (198 ‘OTHER’
RESPONSES)

LAWYERS (196 ‘OTHER’
RESPONSES)

•

•
•
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Land titles registrations/interest
registration
Office manager
Insurance claims – proof of loss
Queen’s Bench general – adoptions
Appeals of assessment, provincial
taxes, planning road maintenance
Process server
Dissolution of corporations
Represented an employer at human
rights hearing
Mediation
Municipal government
Education
Sheriff services
Abusive relationships/ youth justice
Health care/ College of Medicine
Elder law
Child welfare
Power of attorney law
Construction law
Administrator for rural and urban
municipality
Debtor/Creditor
Litigation – Class Action
Transcript services
Natural resources
Insurance
Aboriginal law
Audit
Trademark law
Income tax
Land Sale/ISC land transfers
Administrative tribunals

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Constitutional Law
Risk, compliance, governance
Privacy
International Trade
Collections
Adjudication, mediation, alternative
dispute resolution
Mental health
Retired
Employment
Oil and Gas
Government
Intellectual property
Corporate Commercial
Securities
Ethics
Professional regulatory body
Municipal
Child protection
Professional regulation
Administrative Law
Landlord/Tenant
Indian residential schools
Procurement
Banking
Insurance
International transactions
In-house counsel
Police
Debtor/creditor
Class actions
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5. TYPE OF ORGANIZATION
TYPE OF ORGANIZATION
0%

10%

20%

30%

40%

50%

60%

70%
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GOVERNMENT
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NON-PROFIT
OTHER

NON-LAWYER

LAWYER

Participants were asked to indicate what type of organization they worked in, and
were given the options of private practice, government, crown corporations, legal aid,
financial institutions, corporations, non-profit organizations, or other. For both lawyers
and non-lawyer service providers, the majority indicated that they worked in private
practice (71% of lawyers and 33% of non-lawyer service providers) or government (16%
of lawyers and 22% of non-lawyer service providers).
About 20% of non-lawyer service providers selected ‘other’. There were a wide variety
of areas identified: municipal government, benefit plans, the health region, were retired,
were self-employed, at a land survey company, a small business, an insurance company,
as a commissionaire, in education, at an agriculture dealership, at a naturopathic health
centre, with an administrative tribunal, at CAA, at an accounting firm, with a university,
as a funeral service provider, in tax preparation, as a real estate/insurance broker, and
at a travel agency.
Nine comments were left in the other category by lawyers adding that some lawyers
worked at a university, the Legislative Assembly, Pro Bono Law Saskatchewan, in legal
consulting, at a trade union, or as a professional regulator.

6. LEGAL SERVICES PROVIDED TO THE PUBLIC
Participants were asked whether their organization provided legal services to the
public. 79% of lawyer participants indicated that their organization provided service
to the public, whereas just under half of non-lawyer service providers (46%) indicated
the same.
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7. NUMBER OF LAWYERS IN ORGANIZATION
Participants were asked to indicate how many lawyers worked in their organization.
Most non-lawyer service providers (65%) indicated that there were no lawyers working
in their organization. Most lawyers indicated that they either work in small law firms
with two to five lawyers or in a larger firm with 20 or more lawyers.

NUMBER OF LAWYERS IN ORGANIZATION
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8. GEOGRAPHIC LOCATION
The largest number of responses to the survey came from participants working in either
Regina or Saskatoon. Fewer responses were received outside the larger urban areas.
In Regina and Saskatoon, more lawyers that took the survey than non-lawyer service
providers. The reverse was true in small urban and rural centers where more nonlawyer service providers that took the survey than lawyers. More research would be
needed to determine whether the survey responses are representative of the volume
of lawyers/service providers in those areas, or if it just indicates an interest level in the
subject matter of the survey.

GEOGRAPHIC LOCATION
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9. IMPORTANCE OF IMPROVING ACCESS TO LEGAL
SERVICES
Participants were asked to provide their opinion on how important it was to improve
public access to legal services. A large majority of both lawyers (72%) and non-lawyer
service providers (92%) indicated that public access to legal services was either
important or very important.

IMPORTANCE OF IMPROVING ACCESS TO LEGAL
SERVICES
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10. NEW SERVICE PROVIDERS - IMPROVE ACCESS TO
LEGAL SERVICES
Participants were asked “to what extent could the establishment of a new group of
trained legal service providers (e.g. legal technicians/paralegals) improve public access
to legal services”. 60% of non-lawyer service providers indicated that a new group of
trained legal service providers could improve access to justice to a great extent, and
very few indicated that a new group would not improve access at all. Responses from
lawyers were more dispersed across the categories with the highest response category
being neutral.
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11. AREAS OF LAW FOR NEW SERVICE PROVIDERS
The respondents to the legal service provider survey were also asked to rate the
appropriateness for a group of trained legal service providers to work in seven listed
areas of law on a five-point scale ranging from ‘not at all appropriate’ to ‘very appropriate.’
Respondents could also select ‘other’ as an answer and provide an explanation.

APPROPRIATE OR
VERY APPROPRIATE

NOT APPROPRIATE OR NOT
AT ALL APPROPRIATE

LAWYERS

1.
2.
3.
4.
5.
6.
7.
8.

Traffic
Small claims
Real estate
Immigration
Family
Other
Wills and estates
Criminal

67%
57%
43%
42%
32%
32%
22%
20%

1.
2.
3.
4.
5.
6.
7.
8.

Criminal
Wills and estates
Other
Family
Immigration
Real estate
Small claims
Traffic

62%
55%
55%
46%
41%
36%
23%
17%

NON-LAWYER
SERVICE
PROVIDERS

1.
2.
3.
4.
5.
6.
7.
8.

Real estate
Other
Wills and estates
Small Claims
Traffic
Family
Immigration
Criminal

81%
80%
76%
76%
70%
53%
50%
29%

1.
2.
3.
4.
5.
6.
7.
8.

Criminal
Immigration
Family
Traffic
Wills and estates
Other
Small Claims
Real estate

51%
27%
23%
13%
11%
11%
8%
5%

All participants ranked criminal law as the highest for areas that would not be appropriate
for non-lawyer legal service providers. Immigration and family law were also rated
consistently as being inappropriate for non-lawyers. The biggest discrepancy appears
to be with wills and estates, which non-lawyer legal service providers ranked as being
very appropriate for non-lawyers while lawyers ranked it as being one of the most
inappropriate areas.
Respondents who chose ‘other’ for this question were asked to explain their answer.
The most commonly stated areas of law indicated as being appropriate for non-lawyers
pertained to:
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•

administrative law;

•

some aspects of corporate law, such as preparing incorporation and dissolution
documents for corporations;

•

collections and enforcement of money judgments; and

•

municipal law (attending bylaw hearings).
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The responses were similar from each type of service provider. However, several
lawyers also stated that civil litigation would be appropriate for non-lawyer legal service
providers, but did not specify which aspects of civil litigation would be appropriate.
With respect to other areas that would not be appropriate for non-lawyers, the most
common answers were as follows:
•

Tax

•

Securities

•

Civil litigation in superior courts

•

Corporate/commercial law

12. TYPES OF LEGAL SERVICES FOR NEW SERVICE
PROVIDERS
Participants were asked to select all the types of legal services that a new group of
trained service providers could offer to the public. They were also given the option to
provide alternative services that were not listed, or to indicate that none of the services
should be provided by non-lawyers.

TYPE OF LEGAL SERVICE
0%

ASSISTING A CLIENT WITH
FILLING OUT LEGAL FORMS

20%

40%

60%

80%

100%

120%

PREPARING SIMPLE WILLS
AND POWERS OF ATTORNEY
REPRESENTATION AT MEDIATION
INCORPORATIONS
PROVIDING LEGAL ADVICE
TO A CLIENT
REPRESENTING PEOPLE
BEFORE A TRIBUNAL
REPRESENTING PEOPLE
BEFORE COURT
NONE OF THE ABOVE
OTHER

NON-LAWYER

LAWYER
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Assisting a client to complete legal forms was ranked the highest by all categories
of service providers. The ranking of the services was fairly consistent across service
providers, but the percentage who thought it was appropriate varied widely between
lawyers and non-lawyer legal service providers. The biggest discrepancy was for
providing legal advice, which 46% of non-lawyer participants felt was an appropriate
service to be provided by non-lawyers, as compared to only 11% of lawyers.
Respondents who chose “other” for this question were asked to explain their answer.
The answers provided included assistance in the following areas, in no particular order:

NON-LAWYER

LAWYERS

•
•
•
•
•
•
•
•
•
•
•
•
•

•
•
•
•

•
•
•
•
•

Criminal summary offences
Loan agreements
Real Estate/mortgage prep
Annual corporate work
Preparing for a tribunal hearing
Commercial financing
Standard health care directives
Immigration matters
Assisting marginalized people
Legal advice on simple matters
Title transfers
Witnessing legal documents
Basic execution of documents (i.e. bank
customer requires executing an outof- province document received as a
beneficiary of an estate)
Legal forms and simple wills & powers of
attorney
Client collection of information
Legal research and draft writing
Basic execution of documents
Along-side other agencies that deal with
mental health issues

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Assisting in the preparation of trial matters
Helping draft basic court documents
Real estate conveyances
Advice to self-represented clients as to the
court process
Simple/uncontested divorces/independent
legal advice
Petroleum land administration
Explaining routine legal procedures
Adjournments/simple representation in court
Basic child support claims
Fulfilling trust conditions (under
supervision)
Basic non-legal advice
Hand-holding and triaging for lawyers
Representing before small claims court
Tenancy contracts
Support for victims/witnesses
Support for self-reps (court – criminal and
civil)
Foreclosure/bankruptcy
Anywhere a lawyer now works
Expanded counseling/education for
parents/families
General advice on court processes/
practices
Standing with and advising a client at
traffic court
Preparing power of attorney and health
care directives.

FINAL REPORT OF THE LEGAL SERVICES TASK TEAM // AUGUST 2018

1801

13. LOCATION FOR NEW SERVICE PROVIDERS
Participants were asked to select all of the locations where they felt a new group
of trained legal service provider could provide services. The most popular location
selected by lawyers was in law offices. The most popular location selected by nonlawyer service providers was independent offices (without supervision).

LOCATION FOR SERVICE
0% 10% 20% 30% 40% 50% 60% 70% 80% 90%
INDEPENDENT OFFICES
(WITHOUT SUPERVISION)
LAW OFFICES
GOVERNMENT OFFICES
NON-PROFIT
ORGANIZATIONS
COURTHOUSES
OTHER LOCATIONS

NON-LAWYER

LAWYER

Participants who answered other in this question indicated a variety of other locations
where a new group could provide services. Here is a summary of a few examples:

NON-LAWYER

LAWYERS

•
•

•

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Independent offices (home offices)
Set up a location within the new police
station
Private business
Schools
Libraries (public, courthouse, university)
Financial planning organization
Wherever it is handy for the client
Municipal offices
Independent offices with assistance from
the department of justice
Information Services Corporation
In-home services where people have
limited mobility
Credit unions, insurance brokers
Insurance agencies/financial institutions/
accounting offices
Funeral homes
Churches
Social services, seniors care
Post-secondary education facilities
Health facilities

•
•
•
•
•
•
•
•

Non-profit and government (with
extensive supervision)
Independent offices
In-house (supervised by a lawyer)
Oil and gas corporations
Trade unions, and employee representative
organizations
Legal Aid
The Open Door Society
Small Claims
Satellite or stand-alone offices with
access to or referral to a lawyer/firm when
necessary
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14. ASSESSMENT OF COMPETENCE
Participants were asked whether they believed there should be an assessment of
competence required for any new group of service providers. 98% of non-lawyer
service providers and 96% of lawyers felt that an assessment should be required.

15. LICENSE TO PRACTICE REQUIREMENT
Participants were asked whether they believed a license to practice should be required
for any new group of legal service providers. Almost 91% of non-lawyer service providers
and 94% of lawyers felt that a license should be required.

16. ADDITIONAL EDUCATION/TRAINING
Participants were asked “if you are not a lawyer, would you be willing to take additional
education/training to be licensed to provide some form of legal services?” 65% of nonlawyer legal service providers indicated that they would be willing to take additional
education/training, and 27% indicated that they would take training depending on
the education requirements and topics covered. Very few participants (less than 2%)
indicated that they would not take additional training.

17. SUPPORTING STAFF IN TAKING ADDITIONAL
EDUCATION/TRAINING
Participants were asked whether they would be willing to support their staff who
wished to take additional education/training to be licensed to provide some form
of legal services. 75% of lawyers and 49% of non-lawyer service providers indicated
that they would support their staff in taking additional education/training. Very few
participants indicated they would be unsupportive of their staff taking additional
education or training (8% of lawyers and 2% of non-lawyer service providers). The
remainder indicated that the question was not applicable to their situation.
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APPENDIX D -

COMMON
CONSULTATION
QUESTIONS

•

Do you have any statistics about the volume of individuals who seek your
assistance with legal matters and the nature of their inquiries?

•

What do you perceive as the current unmet legal needs of [your clients/your
constituents]? What is the perceived gap between the services [you/your
organization/your members/your staff] are able to provide and the needs of
clients, if any?

•

Where do [you/your clients] turn for legal supports or services, if any?

•

What type of legal supports do [you/your clients] need?

•

What is [your/your organization’s/your members’] experience with selfrepresented litigants (SRLs)?
o What is the frequency of SRLs appearing in proceedings?
o What kinds of matters do SRLs appear on?
o What sort of issues do SRLs present in proceedings?
o Would [you/your client/your organization] benefit from SRLs receiving
some form of additional assistance? If so, what sort of assistance?

•

How are legal services typically delivered in [your community/your
organization]? Are there any common trends we should be aware of?

•

In what ways do non-lawyers assist [you/your organization/your members] in
providing services to [your/their] clients? How much independence is given
to non-lawyers involved in legal matters in your organization?

•

If permitted to do so, is there more that [you/your staff/your members]
could do independently or in partnership or collaboration with lawyers to
improve the value of services to clients? Or If permitted to do so, is there
more that non-lawyers could do in partnership or collaboration with [you/
your organization/your members] to improve the value of services to clients?
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•

Is there anything that [you/your organization/your members/your staff] are
expected/requested to do that they do not have the capacity/knowledge/
training to do? Is there anything that [you/your organization/your members/
your staff] feel they have the capacity/knowledge/training to do but are not
currently permitted to do?

•

How would [you/your organization/your members/your constituents] and
your mandate be impacted by the creation of one or more new classes of
legal service provider?

•

What areas of law would be most appropriate for service provision by nonlawyers, if any? What factors impact your opinion?

•

Do you think that there are any particular procedures that could be
appropriately handled by a trained non-lawyer? Are there matters that would
be inappropriate for this sort of assistance? What factors impact your opinion?

•

How would requirements related to certification, regulation, and/or insurance
for non-lawyer legal service providers impact [you/your organization/your
members]?

•

What training is provided to non-lawyers who work in your organization?
Would your service providers benefit from formal or additional training in
certain areas? If so, what areas?

•

If non-lawyers were permitted to provide some legal services, what sort of
training should they receive?
o Formal training at a post-secondary institution or other educational
setting?
o Training provided by a regulatory or certifying body?
o On-the-job training conducted by a lawyer responsible for overseeing a
non-lawyer?
o Another form of training or a combination of approaches?
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•

Do you support a move towards restructuring the provision of legal services
in Saskatchewan? Why or why not?

•

Do you have any other thoughts to offer about the issue being examined?
What do you want us to know or consider as we examine this issue?
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Law Society Of Saskatchewan Accepts Recommendations Of Legal
Services Task Team
 September 18, 2018

The Benchers of the Law Society of Saskatchewan (LSS) have considered the work of the Legal Services Task Team and have
accepted the recommendations as outlined in the Task Team’s final report.
The Legal Services Task Team, a collaborative effort of the Law Society of Saskatchewan and the Ministry of Justice, was appointed
in 2017 to examine the possibility of allowing non-lawyers to provide some legal services in Saskatchewan, consider a spectrum of
options, and develop recommendations for further consideration by the Benchers and the Minister of Justice. The Task Team
comprised 11 members, each with a different background relating to legal services.
The Benchers of the Law Society of Saskatchewan express appreciation for the extensive work of the Co-Chairs and the Legal
Services Task Team and staff working group in examining this complex issue and commend those involved throughout the
consultation process.
Subject to acceptance of the recommendations by the Government of Saskatchewan, and the requisite legislative amendments, the
Law Society of Saskatchewan will implement the recommendations. The full report can be accessed here.
Share this:
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Legal Services Task Team
Background
The Ministry of Justice and the Law Society of Saskatchewan jointly undertook a
project to explore the possibility of allowing non-lawyers to provide some legal
services. In 2017, a Task Team – comprised of lawyers, individuals working in the
legal system who are not lawyers and members of the public – was appointed to
examine this issue and develop recommendations for consideration by the
Benchers and the Ministry about the appropriate role, if any, of non-lawyers in the
provision of legal services. In carrying out its mandate, the Legal Services Task
Team considered a wide range of possible approaches and kept the public interest
central to its determination.
To assist the Task Team’s examination, an extensive consultation with legal
organizations and other stakeholders within Saskatchewan’s justice system was
conducted. The Task Team has completed its work and released its final report.
The report includes a number of recommendations on how to improve the
regulation and provision of legal services in the province.
The recommendations include:
•
•
•
•
•
•

providing greater clarity to service providers about what legal services are
regulated;
expanding the list of exceptions to the prohibition against practicing law to
recognize existing service providers;
providing the Law Society with licensing authority to allow service providers
to practice law with a limited licence on a case-by-case basis;
modernizing the legislation regulating legal services to provide more
flexibility for future developments in this area;
creating guidelines to help educate the public about legal services; and
conducting pilot projects to help develop and test the recommendations.
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Please note that the Task Team did not recommend the creation of a new class of
service providers with a robust regulatory structure at this time, like the regulation
of paralegals in Ontario. The Task Team determined this model was too complex
and would be too costly to develop without assurances that we would have a
sufficient number of service providers.
The final report can be found here.
Implementation of the Legal Services Task Team Recommendations
The Benchers of the Law Society of Saskatchewan considered the work of the
Legal Services Task Team and accepted the recommendations as outlined in the
Task Team’s final report. The Benchers of the Law Society of Saskatchewan
express appreciation for the extensive work of the Co-Chairs and the Legal
Services Task Team and staff working group in examining this complex issue and
commend those involved throughout the consultation process.
The Law Society is taking a measured approach to the implementation of the Task
Team recommendations. The Task Team recommendations are a good starting
point and provide the Law Society with the flexibility and discretion to implement in
an appropriate manner.
Implementation Stage 1: Definition of Practice of Law and Exemptions to
Unauthorized Practice
One of the Task Team recommendations was to clarify the definition of the
practice of law and identify what represents an unauthorized practice of law.
Effective January 1, 2020, amendments to The Legal Profession Act include a
clearer definition of the practice of law. The definition can be found here.
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Recognizing that many groups and individuals who are not lawyers may find
themselves caught within the definition of the practice of law, the Law Society
added rule s. 1002(1) to the Law Society Rules, identifying certain groups and
individuals who may be exempted from the new unauthorized practice provisions,
and in the public interest, continue to provide limited legal services without
becoming a lawyer. The exemptions can be found here and came into effect
January 1, 2020.
Implementation Stage 2: Discovery Phase
During 2020, the Law Society will be expanding upon the work of the Task Team
to further explore the provision of legal services in the province and legal service
needs. The future of the profession requires the Law Society to continue to study
this issue and develop principled exemptions to ultimately support the public
interest. This is not a small change. It requires further study, evidence and due
diligence. The Law Society has a responsibility as a self-regulated profession to
study how regulation must change for self-regulation to survive going into the
future. The discovery process will continue to clarify and inform next steps.
The Law Society recognizes that other groups and individuals providing limited
legal services, who are not lawyers, may not fall neatly within the current list of
exemptions. Just prior to the coming into force of the newly amended Legal
Profession Act, the Law Society began seeking to identify non-lawyer service
providers for inclusion in the development of new initiatives. Specifically, the Law
Society is interested in expanding access to legal services in a variety of areas
through initiatives like limited licenses and through the expansion of exemptions to
the provisions of the Act that relate to the unauthorized practice of law.
Through a notice process, the Law Society is seeking to identify those groups and
individuals. Identification and review of legal service providers who do not fall
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within existing exemptions will inform the development of new or expanded
exemptions where appropriate and, in other cases, will provide the foundation for
consideration of new categories of limited licensees. The process will also inform
the development of pilot projects with existing providers to assist in the creation of
the limited license framework. Please see our Future of Legal Services page for
more information on this process.
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Future of Legal Services
We are working to expand access to regulated legal
services!
The Law Society of Saskatchewan is committed to do this in a
responsible and sustainable manner, balancing the need for
ensuring public protection and enhancing legal services for
underserved Saskatchewan citizens.
Effective January 1, 2020, amendments to The Legal Profession Act include a
clearer definition of the practice of law. These amendments also clarify and identify what
represents an unauthorized practice of law. Recognizing that many groups and individuals
who are not lawyers may find themselves caught within the definition, the Law Society
added rule 1002(1) identifying certain groups and individuals who may be exempted from
the new unauthorized practice provisions and, in the public interest, continue to provide
limited legal services without becoming a lawyer.
In an effort to increase access to justice, the Law Society continues to seek out service
providers not currently identified in our rules that may be providing valuable services
without posing a significant risk to the public.
Identifying Non-Lawyer Service Providers for New Initiatives
The Law Society is closely examining new exceptions to our unauthorized practice
provisions, through consultation and pilot projects, to support the development of
appropriate rules. In 2017, The Ministry of Justice and the Law Society of Saskatchewan
created a Legal Services to explore the possibility of allowing non-lawyers to provide
some legal services. The Task Team, comprised of lawyers, individuals working in the
legal system who are not lawyers, and members of the public, recommended both
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expanding the list of exemptions to the unauthorized practice provisions and creating
limited licenses for legal services that can be granted by the Law Society on a case-bycase basis.
Many existing legal service providers, though they may not fall within the list of current
exemptions, do not pose a significant risk to the public. Historically, the Law Society has
not pursued criminal prosecutions or sought injunctions against these types of low risk
providers even if their activities meet the technical definition of unauthorized practice. As
a result, the Law Society wishes to formalize its stance not to prosecute or enforce against
these existing providers on a temporary basis while new rules, processes, and categories of
licenses are explored.
Through a notice process, the Law Society is seeking to identify those existing groups and
individuals to assist with the transition into the new era of limited licenses. A nonexclusive example of these limited service providers might include a person who is a nonlawyer who is charging a fee to provide limited legal services to a party appearing before
an administrative tribunal.
The consultation of legal service providers who do not fall within existing exemptions will
inform the development of new or expanded exemptions where appropriate or may provide
the foundation for new categories of limited licensees. This process will also inform the
development of pilot projects planned prior to the official rollout of the limited licensee
program.
Law Society Seeking Participation
The Law Society is asking existing legal service providers to self-identify by
completing the notice form. Filling out the form and self-identifying to the Law Society
will give non-lawyer legal service providers the opportunity to be considered for inclusion
within existing or expanded exemptions, pilot projects, or newly developed categories of
limited licensee. Self-identifying to the Law Society will also enable existing low-risk
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service providers to have the opportunity to receive a letter from the Law Society
confirming that they may continue to provide limited legal services, in their identified
areas of work (subject to appropriate restrictions and conditions), without fear of
prosecution or enforcement by the Law Society, while their long term status is considered
in the context of new regulatory structures. To facilitate a smooth transition for service
providers who self-identify, the Law Society will maintain the status quo during this
initial period of notice and discovery.
Desired Outcomes
The goal of this process is to provide certain legal service providers with the assurance
that they may maintain the status quo after the coming into force of the new provisions in
the Act and the Rules. The Law Society will continue to enforce against those individuals
or organizations who pose a clear risk to the public due to a lack of training, misleading
the public about qualifications or status with the Law Society, or due to an unacceptable
risk associated with their activities.
Please share this information to any legal service provider who may be impacted by these
changes. Through this ongoing process, we look forward to working with alternative legal
service providers, the public, and other stakeholders in developing a flexible regulatory
structure that promotes access to justice while minimizing risk.

Law Society Seeking Participation From Non-Lawyer Service
Providers
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Limited License Program FAQs
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CONSULTATION DOCUMENT
Alternative Legal Services Providers
I.

Background

In 2017, the benchers of the Law Society of Manitoba developed a Strategic Plan that
included an objective for the Law Society to demonstrate leadership in the advancement,
promotion and facilitation of increased access to justice. With that key objective in mind
and following the receipt of recommendations from the President’s Special Committee
on Alternate Legal Services Providers, in 2018 the benchers sought legislative
amendments to The Legal Profession Act (the “Act”) that would permit the benchers to
authorize the provision of prescribed legal services in the area of family law by persons
who are not lawyers acting under the supervision of a lawyer or by persons with a limited
license.
The President’s Special Committee also recommended that the Law Society ought to:
work with stakeholders within the family law system to identify the scope of services
that could be undertaken by persons without a law degree working under the
supervision of a lawyer;
work with stakeholders within the family law system to identify the scope of services
that could be undertaken by persons without a law degree working independently;
engage with the public, the profession, and other stakeholders through a survey or
some other form of consultation about unmet legal needs and the provision of legal
services by alternate legal services providers;
pursue opportunities to develop a pilot project that will facilitate collaboration
among stakeholders to provide legal information and advice in a narrow range of
areas.
Subsequent Special Committees on the Delivery of Legal Services and the Regulation of
Legal Entities considered issues and recommended to the benchers an initial framework
that would support the legislative amendments sought from the Province.
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However, consultations with key stakeholders were put on hold in light of two important
developments that were poised to significantly change how family breakdown might be
resolved within the family law system in Manitoba, namely:
i)
ii)

the “Family Law Modernization Project;” and,
new Court of Queen’s Bench Family Law Rules.

Recently, Bill 24 was introduced by the Provincial Government. It contains Act
amendments to allow the benchers to create additional exemptions that would permit
persons who are not lawyers to provide specified legal services that would otherwise
constitute “unauthorized practice.” Other amendments would permit the benchers to
authorize the creation of a new category of regulated legal services providers called
“Limited Practitioners” who would be able to provide legal services within a limited scope.
Now that the Family Law Modernization Project has reached a certain phase (see
) and the “new” Queen’s Bench Rules in Family Law have been in
place for approximately 18 months, key family law justice system stakeholders have
experienced the effects of some system changes. It should also be noted that Bill
C-78 will come into force on March 1, 2021. It represents the first substantial
update to federal family law in 20 years. The Bill acknowledges that persons who
are not lawyers may be able to assist in certain family law matters. It is therefore an
opportune time for the Law Society to begin its critical consultation process.

II.

Stakeholder Engagement

The first priority of the benchers is to consult with stakeholders within the family law
system - as this appears to be an area where the need for increased access is most readily
apparent.
This consultation document is intended to outline the issues and identify some main
areas that require consideration by a broad range of stakeholders and to serve as a focal
point for a meaningful consultation process.

III.

Alternative Legal Services Providers (in Family Law) – Under the
Supervision of a Lawyer

In Manitoba, many lawyers have “paralegals” who work within their firms. Quite often
these paralegals provide services with respect to real estate transactions and in the area
of corporate law. However, unlike in Ontario, where there is a regulated paralegal
Page 2 of 17
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profession governed by the Law Society of Ontario, in Manitoba “paralegal” is not a
defined term. Community colleges tend to provide courses for legal assistants and
graduates are hired by firms to provide administrative assistance to lawyers. Typically,
assistants receive further (on-the-job) training within law firms in order to provide more
advanced services within the firm and then are sometimes referred to as “paralegals.”
Several years ago, Red River College worked with the Law Society to explore the
development of a paralegal program. For a variety of reasons, development of the
proposed program halted. Some concerns were expressed about whether there would
be enough of a job market for paralegals. In addition to concerns about whether the
profession would hire graduates of the program to assist with the provision of legal
services, it was unclear whether there would be legislative amendments made to the Act
that might result in the ability for persons without a law degree to deliver legal services
independently to the public (i.e. not only under the supervision of a lawyer) or to make
appearances in court on behalf of clients. At one point, after ceasing its work on a
paralegal program, Red River College considered the advisability of developing a “stand
alone” family law course that could be taken by graduates of the legal assistant program
and by other legal assistants.
Members of the College’s “Paralegal Program Committee” considered numerous ways in
which alternative legal services providers acting under the supervision of a lawyer may
be able to provide valuable and important services to clients and members of the public.
Consider the following examples:
Being present at the initial meeting with the lawyer and at subsequent meetings.
Subsequent meetings could also take place (as directed by the lawyer) between
the paralegal and the client alone in order to obtain specific information or to
perform specific tasks.
Applying for and obtaining any required documentation, such as marriage
certificates, birth certificates and property searches.
Drafting the originating document and responding documents, at the lawyer’s
direction. The documents would need to be reviewed by the lawyer prior to
reviewing with the client and filing.
Drafting a wide variety of documentation (at the lawyer’s direction) in ongoing
matters, including documents for unopposed divorces by way of affidavits, court
orders and notices of motion.
Assisting with the drafting of affidavits, with the lawyer's specific direction.
Obtaining the documentation and information necessary for the drafting of the
financial statement form 70D, and drafting the form 70D.
Obtaining the documentation and information for the drafting of The Family
Property Act accounting forms and drafting them.
Arranging for the filing of documents in court.
Arranging for the service of documents.
Page 3 of 17
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Drafting the documents necessary to obtain orders of substitutional service,
where required. With a change in legislation, the paralegals could appear to
obtain such orders.
Attending to consent adjournments, and the scheduling of hearings, court
proceedings, and other matters upon consultation with the lawyer as to desired
dates.
Conduct some negotiations, with the direct approval of the lawyer, and within
clearly defined parameters.
Some might argue that so long as a lawyer supervises the alternative legal services
provider, it should be up to the lawyer to determine what matters could be or should not
be delegated, similar to the relationship between a lawyer and an articling student. The
Law Society no longer lists specific tasks that a student may or may not undertake. It is
up to the supervising lawyer to make decisions based upon an assessment of
competency, etc.
However, there is an important distinction if in this context we are talking about
supervising alternative legal services providers who have not undergone a course of
study or training relating to family law and procedures. When considering the knowledge
and abilities of an articling student, some comfort can be taken by the supervising lawyer
that the student has undergone some significant legal training (even if the student has
not taken a “Family Law” course). Therefore, it can be expected that a student with a law
degree has acquired an important foundation relating to a broad range of legal
principles, likely coupled with some experiential learning or skills-based training such as
oral advocacy.
Currently, legal assistant programs at community colleges do not appear to contain
advocacy or negotiation components nor are these types of skills considered to be core
competencies.
It may be useful to consider what kinds of family law matters or activities should clearly
not be handled by/delegated to an alternative legal services provider – that is, a person
who is not a lawyer - even under the supervision of a lawyer.

Page 4 of 17

1834

Question No. 1:
Should alternative legal services providers (persons who are not lawyers) acting under
the supervision of a lawyer be permitted to provide defined family law legal services
and, if so, what would be an appropriate “scope of practice?”

Question No. 2:
Is the answer to question 1 contingent upon whether the alternative legal services
provider has completed an appropriate course of study or training?
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Question No. 3:
Should the scope of practice be less restrictive in circumstances when the alternative
legal services provider has successfully completed an appropriate course of study or
training?

Question No. 4:
Are there some matters or activities that should not be handled by or delegated to an
alternative legal services provider acting under the supervision of a lawyer having regard
to the complexity of the issues or the level of skills required?

Page 6 of 17
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IV.

Independent Alternative Legal Services Providers (in Family Law)
(i)

Scope of Practice

It would be helpful to identify tasks that could be undertaken independently by persons
other than lawyers who have received appropriate training. It may also be useful to
identify matters or tasks that should only be undertaken by a lawyer. This has been
considered to some degree by other jurisdictions.
(ii)

Other Jurisdictions

Ontario
In a report dated December 31, 2016, commissioned by the Attorney General of Ontario
and the Law Society, Justice Annemarie Bonkalo made a number of recommendations
relating to the creation of “a specialized licence for paralegals to provide specified legal
services in family law.”
In response to the Bonkalo Report, the Law Society of Ontario and the Ministry of the
Attorney General jointly committed to an action plan to improve access to family legal
services. In December 2017, the Law Society approved its Family Law Action Plan and
approved the development of a licence for licensed paralegals and others with
appropriate training to offer some family law legal services. While the Law Society
initially planned to develop two licences, recognizing the urgency of the need for greater
assistance being available to the public, the Society ultimately determined “…that a
narrow licence focussed on form completion and process navigation would be limited in
responding to the needs of the average family experiencing marital breakdown.” The Society
found that “…assisting families with parenting, support, and division of property could safely
fall within the scope of practice for a legal professional who has fulfilled the education and
training requirements… and could provide a much needed potentially more affordable
resource in this area.” Consequently, the two licences originally contemplated were
collapsed into a single broader licence.
The development of the licence was informed by the following guiding principles:
1) Access to justice: The licence should address areas of unmet legal needs in family law
and have an impact on the challenges of access to justice.
2) Public protection: The activities that fall within the scope can be performed
competently with appropriate education, training, licensing, and regulation.
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3) Viability: The licence should form the basis of a viable practice that can attract a
critical mass of candidates. It is important that the training requirements are
attainable and that the prospective client pool is large enough to sustain a legal
services practice.
With those principles in mind, the Law Society developed a range of activities that a
family law services provider (“FLSP”) could undertake. They focussed on discrete
activities within family law for routine, lower-conflict matters where a family law services
provider could assist a family of modest financial means. In developing activities within
a potential scope of practice, they considered factors such as area of need, frequency,
level of risk, level of conflict/complexity, and whether it was “teachable” in the proposed
training program.
A licensing framework was proposed with the following (simplified) scope of permissible
activities.
The FLSP will be authorized to offer the following services:
Legal advice
Drafting legal documents
Representation in court or before an adjudicative body
Negotiating legal interests or rights
The FLSP will be authorized to offer the above services in the following general areas of
family law, with exclusions and limitations to be specified in the applicable by-law:
Divorces
Parenting orders and decision-making (custody and access)
Child and spousal support
Contempt/enforcement of orders
Separation agreements, paternity agreements, and family arbitration
agreements provided that the client agrees to obtain independent legal advice
from a lawyer
Change of name applications
Division of Property
Out of scope activities include:
Matters involving income determination
Third-party experts or valuators
Relocation/mobility
Cohabitation agreements and marriage contracts
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Regarding property, the FLSP may not act where there is more than one home, or where
there are equitable or trust claims, or claims for unequal division of property.
More generally, the FLSP will not, at any time, be allowed to act in the following
circumstances:
Where the client is under the age of 18 or is mentally incapable
Child protection matters
Adoptions
Declarations of parentage
Appeals or motions for leave to appeal
Matters involving reproductive/fertility law issues
Matters overlapping with an area that is out of scope for the licence
Matters overlapping with an area that is out of scope for paralegals generally
under the current By-Law 4
Where legal issues or assets are outside of Ontario
The Law Society of Ontario’s website contains a consultation paper. Comments and
submissions
were
welcome
until
November
30,
2020.
https://lawsocietyontario.azureedge.net/media/lso/media/about/convocation/20
20/flsp-consultation.pdf
The Law Society of Ontario has worked closely with the Attorney General and other
partners in an effort to improve the public’s experience in the family justice system. The
work has proceeded at a slow pace, even though there is an existing paralegal
profession, sophisticated training programs and a fully developed regulatory regime.

British Columbia
In 2018, the Law Society of British Columbia posted on its website a consultation paper
relating to family law legal service providers. The consultation paper proposed that the
new category of “Family law legal service providers” would be members of the Law
Society and authorized within the scope of permitted activity to “practice law” as defined
in the profession’s Act, with certain exceptions. They would be trained to standards set
by the Law Society to ensure that they were qualified to provide the contemplated
services.
The proposed framework anticipated that the following scope of practice would be
excluded:
All matters where the involvement of third parties outside the spousal
relationship is expected to raise claims within the proceedings (e.g. family trusts);
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All matters with respect to children that:
o Involve the relocation of a child;
o Raise allegations of alienation of affection;
o Identify child protection concerns.
Matters relating to the division of pensions other than benefits under the Canada
Pension Plan;
All matters relating to the Hague Convention.
Otherwise, under the proposal the new category of legal professional would be
permitted to “practise law” in family law matters, including the preparation of
documentation and proceedings and to act and advise on specific areas of family law.
Subject to the agreement of the Courts, it was proposed that family law legal service
providers be permitted to appear in court to assist a client to represent himself/herself.
The proposal was to begin this initiative with a “McKenzie Friend–like” role, where the
service provider would be able to assist the client in preparing for and appearing in court
and advise the client during the appearance. It was not proposed that the service
provider would be permitted to act in a full representative capacity akin to counsel in
court. The consultation document was considered widely, however the proposal was
contentious and the profession was generally not in favour of legislative amendments
that would allow alternate family law service providers to practice family law on a limited
basis. Legislation was passed but never proclaimed creating a class of licensed
paralegals who could deliver limited legal services as defined and approved by the
benchers.
A recent report from the Law Society of British Columbia reflects a decision to move away
from this approach and create a “regulatory sandbox” that will allow “licensed paralegals”
to apply to provide legal services beyond their traditional scope of practice. This would
permit individuals to apply to the Law Society to provide legal advice or services in areas
where the Law Society determines it is in the public interest to expand the permitted
services, as well as in areas where the Law Society has assessed that there are no
services (or insufficient services) being provided by lawyers.

V.

Made in Manitoba Solution

A. Family Law
While it is important to consider developments elsewhere, it would be desirable to
develop a “made in Manitoba” solution to the access issues that Manitobans experience
in the area of family law.
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If there is a role for alternative legal services providers to provide some legal services in
family law on an independent basis, this is the type of service provider who could be
designated by the Law Society to be a Limited Practitioner in accordance with Bill 24.
Such designation would be subject to licensing, training, insurance and other regulatory
requirements.

Question No. 5(a):
What types of legal services could be provided by a new category of trained legal services
providers, i.e. “Limited Practitioners”?
Examples:
Representing people before a court
Representing people at a mediation
Providing legal advice to a client
Assisting a client to fill out legal forms
Other types of services?
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Question No. 5(b):
Are there certain types of legal services that should not be provided by Limited
Practitioners?
Examples:
Should the ability to appear in court depend upon whether a matter is contested
or not?
Should Limited Practitioners be entitled to appear in court on behalf of clients so
long as the appearances relate to services provided within a permitted scope of
practice?
Should it depend upon whether an order sought is interim as opposed to final?
Should Limited Practitioners be entitled to attend at case conferences?
Should Limited Practitioners be entitled to conduct trials?

Question No. 5(c):
In what areas of family law should legal services provided by Limited Practitioners be
permitted?
Examples:
Custody
Access
Child support
Restraining orders
Enforcement of orders
Divorces without property
Page 12 of 17
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Question No. 5(d):
Is there a scope of practice in family law that ought to be restricted such that services
can only be delivered by lawyers?
Examples:
Child protection
Spousal support
Property matters
Relocation
Child abduction – Hague Convention
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Unmet Legal Needs and Impact on Access in Other Areas of the Law
Studies demonstrate there are significant unmet legal needs – especially in the area of
family law – particularly with respect to the “working poor” or those who do not qualify
for Legal Aid but who also cannot afford the services of a lawyer. However, in Manitoba,
it has been challenging to identify pockets of data that may exist and to find data that
has been coordinated or collated amongst various service providers or the courts. We
tend to rely upon anecdotal evidence of unmet legal needs in the area of family law, and
in other areas of law. To the extent that it is desirable to respond to access concerns with
data-driven policy decisions, historically we have been at a disadvantage.

Family Law
Question No. 6(a):
i)

Do you have data relating to unmet legal needs in the area of family law or an
ability to collect data (even limited data), based upon the services you provide or
your interactions with members of the public?

Page 14 of 17

1844

ii)

To what extent would the establishment of a new category of alternative legal
services providers (“Limited Practitioners”) improve public access to legal services
in the area of family law?

Other Practice Areas
Question No. 6(b):
(i)

Do you have some data relating to unmet legal needs in other areas of the law or
an ability to collect data (even limited data), based upon the services you provide
or your interactions with members of the public?
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ii)

To what extent would the establishment of a new category of alternative legal
services providers who are not lawyers (“Limited Practitioners”) improve public
access to legal services in other areas of law?

Locations
Question No. 6(c):
In what locations would the provision of services by Limited Practitioners be most likely
to meet unmet needs?

Examples:
Law offices
Courthouses
Non-profit organizations
Independent offices
Government offices
Other locations
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Glossary of Terms
“paralegal”
a) in Ontario, a licensed profession of persons who are not lawyers who provide legal
services within a defined scope and who are regulated by the Law Society;
b) in Manitoba, an undefined term; typically, a person who is not a lawyer who
provides some limited legal services under the supervision of a lawyer and who
may or may not have undertaken a formal course of study or training.
“alternative legal services provider” – a person who is not a lawyer who provides
some limited legal services.
“limited practitioner” – a person who is not a lawyer who could provide alternative
legal services independently under Bill 24 (with approval by the benchers and subject
to licensing, training, insurance and other regulatory requirements).

How to Submit Your Feedback
Save and submit this document with your feedback to Darcia Senft at
dsenft@lawsociety.mb.ca by no later than January 31, 2021.
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Manitoba may soon allow regulated
alternative service providers to deliver
some legal services

Province says proposed amendments will improve access to
justice in Manitoba


By Bernise Carolino
12 Mar 2020 / Share
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Proposed amendments to the Legal Profession Act of
Manitoba will allow a new type of regulated legal service
provider to perform speci c legal services.
The proposed changes put these so-called limited practitioners,
under the purview of the province’s law society. The law society
will decide the requirements to be considered legal
practitioners, such as the education and training they need, as
well as the scope of their practice.
The government introduced these amendments to address the
unsatis ed legal needs in the province, as found by the law
society in a review of alternative legal service providers. Such
changes may potentially offer the public with more accessible
and affordable options for legal information, advice and
representation, as well as aid in modernizing the family law
regime for the better, said the news release from the provincial
government.

Cliff Cullen, minister of justice and attorney general for
Manitoba, said that the introduction of these regulated
alternative legal service providers may improve access to
justice in the province. “For some people, the cost of hiring a
lawyer is prohibitive, meaning they go without the advice they
need,” Cullen said. “Others need some advice and support, but
not the full scope of legal services that a lawyer provides.”
Anita Southall, president of the Law Society of Manitoba, said
that the law society will ensure that such limited practitioners
will only provide their services in areas which “pose no risk to
the public.”
According to the news release, the proposed amendments
were patterned after similar proposed changes in
Saskatchewan.

Related stories
EY Law overtakes PwC in global alternative legal services
rankings
The future is about adaptability
Innovation for legal service providers crucial, says report
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‘Limited practitioners’ needed for access to justice in Manitoba, says official
Tuesday, March 17, 2020 @ 9:17 AM | By Terry Davidson
Share Print Tweet Email
With the ever-increasing costs of legal services placing the hiring of lawyers beyond reach for more and more people, Manitoba’s law society is welcoming proposed
legislation that would allow for “limited practitioners” in that province.
On March 9, Justice Minister Cliff Cullen announced proposed amendments to the province’s Legal Professions Act which, if passed, will pave the way for the Law
Society of Manitoba (LSM) to designate a category of non-lawyers and allow them to provide a limited scope of legal services.
The LSM would “determine who could be … a limited practitioner, what their scope of work might be, and what training and education would be required,” according to
a government news release.
LSM CEO Kristin Dangerfield said such a role is needed for greater access to justice.

LSM CEO Kristin Dangerfield

“I think it is very much needed in Manitoba [and] I think it is very much needed across the country,” Dangerfield told The Lawyer’s Daily. “Everyone experiences a legal
problem at some point in their lives and, depending upon the seriousness of the issue, they may or may not need a lawyer. But certainly not everyone can afford a lawyer.
In some instances, people will have access to legal aid but not in every instance, in particular [when it comes to] civil and family law matters, where there is much more
limited access to legal aid — if there is legal aid at all. … The cost of legal services is increasing. They certainly quote the statistics, that 85 per cent of Canadians don’t
have access to legal advice when they require it. Whether that statistic is accurate or not, there is certainly a demand and a need.”
Dangerfield said the LSM has held consultations with various stakeholders since calling for the amendment in 2018 and, if the bill passes, will conduct further meetings
this fall with members of the public, the profession and various other stakeholders in Manitoba’s justice system, including the judiciary and Legal Aid Manitoba.
“In terms of what a limited practitioner will be, it is intended that they will be individuals who are not necessarily practising under the supervision of a lawyer,” she said.
“They will be persons who are not lawyers, who would be issued a limited licence by the law society, and they would be permitted … to provide a narrow scope of
services to the public in low-risk areas. And they would only be able to do so providing they received whatever education and training the law society determined was
necessary. They would be required to comply with any conditions or restrictions set out by the law society.”
Manitoba, like many other jurisdictions, does not have a designation for paralegals, but there is a recognized role performed by those in law firms who assist lawyers.
“There are certainly people that work in law firms who are described as paralegals, and often those are people that have been designated to provide particular services.
They might be in a real estate firm, where they are doing a significant amount of transactional work, or they might be in a litigation firm where they are dealing with
things like affidavit documents. But, for the most part, we don’t have that as a separate category. People might be referred to as administrative assistants, paralegals — a
broad range of things.”
Dangerfield said that while there is currently no educational or training framework for limited practitioners, the LSM has had its attention turned to the issue for some
time.
“We had requested these amendments from the province in 2018, and so we’ve continued to do some work in anticipation that eventually they might move forward with
the amendments. But we did recognize that we couldn’t do that without some careful consultation with the public, with the profession, with other stakeholders in the
justice system to identify … the greatest area of unmet legal needs in the province and how can we address that in a responsible way with no risk to the public.”
Dangerfield sees limited practitioners playing a role in family law.
“I expect that as part of that process, there may be opportunities for individuals other than lawyers … to provide advice and direction to [those] who are working their way
through that system. What I would expect we will do at the law society is to identify, not just individuals, but categories of services where there would be some value to
the public in permitting others to provide those services, and then we would identify … what training is going to be required so that people could provide that service in a
safe and competent fashion. We’re really at the early stages of that, but we have been addressing our minds to it for several years.”
She also sees them one day possibly being involved in civil matters, real estate, small claims, residential tenancy disputes and tax matters. However, she said, areas of
greater risk to the public, such as child protection and criminal defence, would likely not be suitable for limited practitioners.
In his announcement, Cullen said “the cost of hiring a lawyer is prohibitive” for many Manitobans.
“The current approach to accessing legal advice is limited, with few options available to Manitobans,” he said. “For some people, the cost of hiring a lawyer is prohibitive,
meaning they go without the advice they need. Others need some advice and support, but not the full scope of legal services that a lawyer provides. This change enables
the creation and regulation of alternative legal service providers to meet the needs of Manitobans, improving access to justice for all.”
If you have any information, story ideas or news tips for The Lawyer’s Daily, please contact Terry Davidson at t.davidson@lexisnexis.ca or call 905-415-5899.

Related Articles
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New program helps self-represented navigate small claims court in Nova Scotia
Monday, September 30, 2019 @ 9:42 AM | By Donalee Moulton
Share Print Tweet Email
Self-represented litigants in Nova Scotia’s small claims court are getting a big boost. The Legal Information Society of Nova Scotia (LISNS), in partnership with the
court, has launched a navigator program to help individuals wend their way through the system and have support throughout the judicial process.
The new program, now up and running, goes beyond providing booklets and online material. It works more like a buddy system. “Resources are helpful, but it is also
helpful to have someone to talk to and to go to court with you,” said LISNS legal intern Haley Brittain in Halifax.
Navigators, who are all volunteers, can attend court with self-represented litigants as a form of support. They can also assist with court preparation, gathering evidence,
filing forms and accessing legal information. They do not, however, draft documents, provide legal advice, or speak on a litigant’s behalf in court. “The intent is to
provide legal information,” said Brittain, a student at Dalhousie University’s Schulich School of Law.

Julien Matte, North End Law

Everybody benefits from the navigator program, noted Julien Matte, senior counsel with North End Law in Halifax. “It is a win-win-win situation, especially for the other
side.” He pointed out that the better prepared and more comfortable self-represented litigants are in court, the better it is for both parties involved and the judicial system
itself.
Two training sessions were held earlier this year with staff and volunteers from community organizations serving the province’s South Shore and that work with families
involved with family law issues. Navigators are not lawyers and do not need to have a legal background, said Brittain. “It is clear from the beginning they are not lawyers.
They do not provide legal advice. They help to build confidence. Court can be intimidating.”
A guide prepared by Matte is used as the basis of the training for Nova Scotia’s navigator program, which is based on an initiative up and running in the New York City
Housing Court. The 10-page guide covers such topics as quick judgments, preparing for a hearing and how to personally serve a defendant.
LISNS has also developed a small claims court app to assist people with their cases. It contains information on determining if small claims court is the best option for
someone, how to start a claim, how to defend a claim, and presenting a case in court.

Heather de Berdt Romilly, LISNS executive director

There are also 19 videos that guide self-represented litigants through the small claims court process — everything from “The Theory of the Case” to Pleadings and
Adjudication” to “The Room and Witnesses.”
“The Department of Justice will be incorporating the self-advocacy video series into its updated online small claims court forms,” noted Matte. “This will give litigants
immediate access to this resource and hopefully prompt them to access other resources on the LISNS website.”
Next up are plans to develop a senior navigator network working in partnership with the Retired Teachers Organization of Nova Scotia Teachers Union, said LISNS
executive director Heather de Berdt Romilly in Halifax. “This will support the launch of the society’s revamped wills app and new power of attorney app.”
An online platform is also being developed, she noted, to help people looking for a public navigator be matched with a trained volunteer according to geographic location
and connection by phone, Skype or in-person meeting.
Matte would like to see the small claims court navigator program progress into a McKenzie friend system that enables a support person to sit alongside a self-represented
litigant in court. “There are ongoing discussions with the small claims court to see if that can happen. It is a further evolution of the navigator system.”
The usefulness of the current system extends beyond Nova Scotia, noted Brittain. “Our hope is that the model will be adopted elsewhere. What we are doing is novel.”
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(/)

Home (/en/) /
Teacher & Community Navigator Resources /
Family Law Navigator Training
Youth Law Day Video
(/youth/citadel-highschool-law-day-event2018)

Small Claims Court
(/navigator/smallclaims-courtnavigators)

Wills Preparation
(/navigator/willspreparationguide)

Family Legal Information
Navigator Project
The Legal Information Society of Nova Scotia (LISNS) is
partnering with community organizations that provide
support to clients who are dealing with family law issues
and are self-represented and in need of help. LISNS has
developed training materials for volunteers and service
providers to provide assistance through family law legal
information, forms and support.
Two different training sessions were held with
Staff/volunteers of community organizations serving the
South Shore who work with families involved with Family
Law issues. Feedback from attendees was very positive
and we are pleased to share information from those
sessions with community organizations across the
Province. We currently do not have funds to deliver this
training in-person across the Province but we hope the
videos and Powerpoints will be helpful.
VIDEOS

Contact Us (/index.php?
option=com_content&view=article&id=29&Itemid=46)
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(/)

(https://player.vimeo.com/video/391883408)

(https://player.vimeo.com/video/391881642)

Contact Us (/index.php?
(https://player.vimeo.com/video/391880252)
option=com_content&view=article&id=29&Itemid=46)
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(/)

(https://player.vimeo.com/video/391890230)
PRESENTATION
 POWER POINT (100 KB) (/index.php?
option=com_docman&view=document&alias=360presentation-family-1&category_slug=publicnavigator&Itemid=1359) |  PDF (146 KB) (/index.php?
option=com_docman&view=document&alias=359presentation-family&category_slug=publicnavigator&Itemid=1359)
POSTER
 WORD DOC (33 KB) (/index.php?
option=com_docman&view=document&alias=361-familylegal-information-navigator-project-poster1&category_slug=public-navigator&Itemid=1359) |  PDF
(102 KB) (/index.php?
option=com_docman&view=document&alias=358-familylegal-information-navigator-projectposter&category_slug=public-navigator&Itemid=1359)
Specifically, the training includes:
Presentation on the top 20 family legal questions;
Overview of LISNS Navigator Training including the
free Wills App (/navigator/public-navigator-training),
Power of Attorney App and Small Claims Court App
(/apps/welcome-to-our-preparing-for-small-claimsContact Us (/index.php?
court-app)
option=com_content&view=article&id=29&Itemid=46)
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We have further training which will be available shortly
from our website:

(/)

Presentation on family law for uncontested divorces
that can be delivered by staff or volunteers to group
information sessions;
Presentation on form filling assistance starting with
uncontested divorces with the goal of staff or
volunteers being able to offer form filling clinics
following the presentation; and

We welcome feedback on the materials and appreciate
the following short survey being completed so we can
learn how to serve you better. Could you please complete
this very brief survey
(https://www.surveymonkey.com/r/8BSWFWK) which will
help us provide feedback to funders on the value of this
kind of training and hopefully make it possible to offer
more sessions of this nature.

Support our Innovative
PUBLIC NAVIGATOR PROGRAM
Our program is the first of its kind in Canada and
winner of the CBA-NS 2016 Law Day Award!
Your donation helps provide trained volunteers to
assist community members understand and
navigate the Legal system.
DONATE (/what-islisns/donate)
All donations of $10 or more are eligible for a tax deductible
receipt.

Contact Us (/index.php?
option=com_content&view=article&id=29&Itemid=46)
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