
BOG Resolution #2 

Amend Oregon RPC 1.8(e) to allow attorneys representing indigent clients pro 

bono to gift modest living expenses to them 

 
Whereas, the Legal Ethics Committee and the Board of Governors formulated the following 

amendment to the Oregon Rules of Professional Conduct 1.8(e); 

 

Whereas, the House of Delegates must approve any changes in the rules of professional conduct 

before they are presented to the Oregon Supreme Court for adoption pursuant to ORS 9.490(1); 

now, therefore, be it  

 

Resolved, that the amendment of Oregon Rules of Professional Conduct 1.8(e) as set forth below 

is approved and shall be submitted to the Oregon Supreme Court for adoption: 
 

(e)  A lawyer shall not provide financial assistance to a client in connection with pending 

or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment 

of which may be contingent on the outcome of the matter; and  

(2) a lawyer representing an indigent client may pay court costs and expenses of 

litigation on behalf of the client. 

(3)  a lawyer representing an indigent client pro bono, a lawyer representing an 

indigent client pro bono through a nonprofit legal services or public interest 

organization and a lawyer representing an indigent client pro bono through a 

law school clinical or pro bono program may provide modest gifts to the client 

for food, rent, transportation, medicine and other basic living expenses. The 

lawyer: 

(i)  may not promise, assure or imply the availability of such gifts prior 

to retention or as an inducement to continue the client-lawyer 

relationship after retention; 

(ii)  may not seek or accept reimbursement from the client, a relative of 

the client or anyone affiliated with the client; and 

(iii)  may not publicize or advertise a willingness to provide such gifts to 

prospective clients. 

Financial assistance under this Rule may be provided even if the representation 

is eligible for fees under a fee-shifting statute. 

  



Background 
 

Oregon RPC 1.8(e)(1) and (2) strictly limit financial assistance to clients in connection with 
a pending or contemplated litigation with two exceptions. First, the lawyer may advance court 
costs and litigation expenses, the repayment of which may be contingent on the outcome of the 
matter. Second, for indigent clients, the lawyer may pay the court costs and expenses of 
litigation. Under the current RPC 1.8(e), attorneys may not give money or things of value to clients 
in litigation who need help with the basic necessities of life.   
 

 Oregon RPC 1.8(e) is directly adopted from ABA Model Rule 1.8(e)(1) and (e)(2). Both rules were 

enacted with the intent of preventing champerty and maintenance, instances where lawyers would 

provide material support to clients in exchange for consideration in the outcome of the litigation. 

Comment [10] of the ABA Model Rule 1.8 further explains the reason for this limitation: “Lawyers  may  

not  subsidize  lawsuits  or  administrative  proceedings brought on behalf of their clients, including making 

or guaranteeing loans to their  clients  for  living  expenses,  because  to  do  so  would  encourage  clients  

to  pursue  lawsuits that might not otherwise be brought and because such assistance gives lawyers too 

great a financial stake in the litigation.” Comment [10] does provide an exception for court costs and 

expenses of litigation, noting that “these advances are virtually indistinguishable from contingent fees and 

help ensure access to the courts.” Id.; see also Ore. Formal Op. 2005-4 (lawyer cannot advance client living 

expenses).    

In 2020, the ABA adopted a third subsection to ABA Model Rule 1.8(e) that provided an additional 

exception to providing financial assistance.  ABA Model Rule 1.8(e)(3) reads:  

(e)  A lawyer shall not provide financial assistance to a client in connection with pending 

or contemplated litigation, except that: 

*       *        * 

(3)  a lawyer representing an indigent client pro bono, a lawyer representing an 

indigent client pro bono through a nonprofit legal services or public interest 

organization and a lawyer representing an indigent client pro bono through a law 

school clinical or pro bono program may provide modest gifts to the client for 

food, rent, transportation, medicine and other basic living expenses. The lawyer: 

(i)  may not promise, assure or imply the availability of such gifts prior to 

retention or as an inducement to continue the client-lawyer relationship 

after retention; 

(ii)  may not seek or accept reimbursement from the client, a relative of 

the client or anyone affiliated with the client; and 

(iii)  may not publicize or advertise a willingness to provide such gifts to 

prospective clients. 

Financial assistance under this Rule may be provided even if the representation 

is eligible for fees under a fee-shifting statute. 



 The ABA noted that this new rule was a narrow exception to ABA Model Rule 1.8(e) that provided 

increased access to justice to many vulnerable clients. The ABA further noted it was a humanitarian rule, 

allowing attorneys to help indigent clients with basic needs without running afoul of their ethical 

obligations. In many instances, the provision of relatively modest gifts can allow an indigent client to 

continue with their proceedings by providing food security or shelter security, or even simply having 

access to the courthouse by providing fare for transportation. 

 The ABA consulted with multiple Legal Aid providers and the Standing Committee on Legal Aid 

and Indigent Defendants to create a narrow exception that did not increase the risk of champerty or 

maintenance. Several national pro bono entities have sponsored the inclusion of this provision with the 

Model Rules, noting that the exception would help them to provide humanitarian assistance to their 

indigent clients in desperate times of need.   

 Model Rule 1.8(e) is a very narrow exception. Comment [10] to Model Rule 1.8 notes that this 

exception only applies for lawyers who represent an indigent client without fee, or pro-bono through a 

nonprofit legal services or public interest organization, or through a law school clinical or pro-bono 

program. Lawyers who charge clients for their services may not take advantage of this provision.  Further, 

the client must be indigent. While indigent is not defined in the ABA Model Rules or the Comments, the 

ABA noted in its resolution that the word indigent has been in the Model Rules since 1983 without a need 

for defining its meaning. 

Further limiting this rule are three qualifiers for any gift made by an attorney under Model Rule 

1.8(e)(3).  First, an attorney cannot promise, assure, or imply that any such gift is available prior to 

retention or use such gift to continue the client relationship.  Second, the attorney cannot seek any 

reimbursement of the gift from the client, or anyone affiliated with the client. Third, the attorney cannot 

publicize their willingness to provide such gifts to clients.  These three restrictions further limit these gifts 

so that they do not allow the attorney to obtain an interest in the litigation, or otherwise have their 

professional judgement compromised by providing a gift to the client.     

 The LEC reviewed this matter, and discussed the importance of this amendment. It found that 

Model Rule 1.8(e)(3), as outlined by the ABA, is narrow enough to avoid many of the concerns related to 

attorneys providing financial assistance to clients in litigation. Of note, as the matter is pro-bono, there is 

not a realistic concern about the attorney obtaining a financial interest in the litigation. The narrowness 

of the rule also seeks to avoid any potential for champerty and maintenance to occur under this exception. 

A review of past disciplinary matters under 1.8(e) was conducted as well, and it was noted that the limited 

violations that occurred were in the context of attorneys providing assistance to fee-paying clients, and 

not in a pro-bono context.    

Financial Impact 

None stated.  


