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Oregon New Lawyers Division 
2010 High School Essay Contest 

 
Introduction  
The Oregon State Bar’s New Lawyers Division is proud to announce our High School Essay 
Contest. The contest is open to all Oregon high school students and three winners will be chosen 
to receive $500, $350, and $250, respectively for first, second, and third place entries.   
 
Deadline 
All entries must be RECEIVED at the Oregon State Bar office NO LATER THAN 5:00 p.m. on 
May 12, 2010.  Late entries will not be considered.  Please include your name, school, and 
contact information on your submitted essay.  To submit your essay you may: 
 
(1) Mail your essay to:  
ONLD-LRE Essay Contest 
P.O. Box 231935 
Tigard, OR 
97281-1935 
 
(2) Hand-deliver the essay to the Oregon State Bar located at: 
16037 SW Upper Boones Ferry Rd 
Tigard, OR 
97224 
Please direct the essay to ONLD-LRE Essay Contest 
 
or 
 
(3) Email the essay to: 
ONLD@osbar.org  Please write ONLD-LRE Essay Contest in the subject line of the email 
 
Because of the expected number of essays submitted we are unable to provide confirmation that 
we received your essay.  
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The Essay – Rules 
 
Submit a persuasive essay of 750 to 1000 words using only the sources and information found in 
the Essay Universe attached.  No additional research is needed or required.  This is a persuasive 
essay, not a research paper.  A bibliography is not necessary.  However, if you feel it is 
appropriate to include a citation to a source (one of the cases included in the Essay Universe ) 
you may briefly do so in the body of your essay by simply stating the name of the source in 
italics (e.g. Roper v. Simmons). 
 
The first, second, and third place essays will be chosen based on the following criteria: 
 
(1) whether contestants followed the rules;  
(2) whether contestants clearly expressed their chosen position; and  
(3) whether the contestants thoroughly and thoughtfully explained their chosen position using 
only the materials provided in the Essay Universe.   
 
Announcement of Winning Essays 
All of the submissions will be evaluated by a panel of lawyers from the Oregon State Bar’s New 
Lawyers Division.  The three contest winners will be announced and formally recognized.  
 

Good luck everyone! 
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Essay Universe  
 

1. Background Information and Essay Question 
 
2. The Eighth Amendment of the U.S. Constitution   
 
3. Excerpt of Roper v. Simmons, 543 U.S. 551 (2005)*   

 
4. Excerpt of Petitioner Sullivan’s written arguments to the United States Supreme Court* 
 
5. Excerpt of Respondent Florida’s written arguments to the United States Supreme Court* 

 
6. David L. Hudson, Jr., Adult Time for Adult Crimes:  Is life without parole 

unconstitutional for juveniles?, THE ABA  JOURNAL (November 2009) 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

*  Some citations and footnotes have been omitted for the purpose of this competition.
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BACKGROUND INFORMATION & ESSAY QUESTION 

 

The Eighth Amendment of the United States Constitution prohibits cruel and unusual 

punishment.  In 2004, the United States Supreme Court (“Court”) decided Roper v. Simmons 

concluding that executing individuals who were under the age of 18 when their crimes were 

committed was cruel and unusual punishment prohibited by the Eighth Amendment.  The Court 

reasoned that the death penalty is a disproportionate punishment for juveniles and therefore is 

prohibited as cruel and unusual punishment.    

The death penalty is used only in instances for the worst offenders.  The Court explained 

in Roper that because of several differences between juveniles and adults, juvenile offenders 

cannot with reliability be classified as among the worst offenders deserving of the death penalty.   

As a result, the imposition of the death penalty for those who were juveniles at the time they 

committed the crime is forbidden in the United States. 

 In 1989 Joe Sullivan was arrested at the age of 13 for violent sexual battery of a 72 year-

old woman in the state of Florida.  He was convicted and sentenced to life in prison without 

parole.   

In 2009 Sullivan appealed his sentence of life without parole (“LWOP”) to the United 

States Supreme Court, arguing that his LWOP sentence is cruel and unusual punishment 

prohibited by the Eighth Amendment.  Sullivan argues that LWOP is essentially the same as the 

death penalty.  He argues that because the Court determined that the death penalty for juveniles 

is forbidden under the Eighth Amendment, then the Court should also determine a LWOP 

sentence is forbidden for the same reasons.   

The State of Florida disagrees.  It argues that a LWOP sentence is not the same as the 

death penalty and is thus not forbidden by the Eighth Amendment.  Florida argues that the 

Eighth Amendment requires the Court to analyze whether Sullivan’s sentence is “grossly 

disproportionate” to his crime when compared to other sentences for other crimes.   

 

 

 

 

 



 

Background Information Page 5 

Choose one of the following: 

(1) You are an attorney representing Petitioner Joe Sullivan.  A local paper has 

asked you to write an editorial explaining why Joe Sullivan’s LWOP sentence 

is unconstitutional.  Specifically, you should write a persuasive essay 

explaining why a LWOP sentence for juvenile offenders is cruel and unusual 

punishment prohibited by the Eighth Amendment. 

(2) You are an attorney representing the State of Florida.  A local paper has asked 

you to write an editorial explaining why a LWOP sentence is constitutional 

for juvenile offenders.  Specifically, you should write a persuasive essay 

explaining why LWOP is not cruel and unusual punishment when it is 

proportionate to the crime and thus is not prohibited by the Eighth 

Amendment.  
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The Eighth Amendment of the U.S. Constitution:   

 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 

punishments inflicted. 
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Roper v. Simmons 

543 U.S. 551 (2005) 

 

The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive 

fines imposed, nor cruel and unusual punishments inflicted.” The provision is applicable to the 

States through the Fourteenth Amendment. Furman v. Georgia; Robinson v. California; 

Louisiana ex rel. Francis v. Resweber. As the Court explained in Atkins, the Eighth Amendment 

guarantees individuals the right not to be subjected to excessive sanctions. The right flows from 

the basic “‘precept of justice that punishment for crime should be graduated and proportioned to 

[the] offense.’” By protecting even those convicted of heinous crimes, the Eighth Amendment 

reaffirms the duty of the government to respect the dignity of all persons. 

[ . . .] 

    A majority of States have rejected the imposition of the death penalty on juvenile offenders 

under 18, and we now hold this is required by the Eighth Amendment.     

Because the death penalty is the most severe punishment, the Eighth Amendment applies 

to it with special force. Capital punishment must be limited to those offenders who commit “a 

narrow category of the most serious crimes” and whose extreme culpability makes them “the 

most deserving of execution.” Atkins. This principle is implemented throughout the capital 

sentencing process. States must give narrow and precise definition to the aggravating factors that 

can result in a capital sentence. Godfrey v. Georgia. In any capital case a defendant has wide 

latitude to raise as a mitigating factor “any aspect of [his or her] character or record and any of 

the circumstances of the offense that the defendant proffers as a basis for a sentence less than 

death.” Lockett v. Ohio; Eddings v. Oklahoma; see also Johnson v. Texas. There are a number of 

crimes that beyond question are severe in absolute terms, yet the death penalty may not be 

imposed for their commission. Coker v. Georgia (rape of an adult woman); Enmund v. Florida 

(felony murder where defendant did not kill, attempt to kill, or intend to kill). The death penalty 

may not be imposed on certain classes of offenders, such as juveniles under 16, the insane, and 

the mentally retarded, no matter how heinous the crime. These rules vindicate the underlying 

principle that the death penalty is reserved for a narrow category of crimes and offenders.     

Three general differences between juveniles under 18 and adults demonstrate that 

juvenile offenders cannot with reliability be classified among the worst offenders. First, as any 
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parent knows and as the scientific and sociological studies . . . confirm, “[a] lack of maturity and 

an underdeveloped sense of responsibility are found in youth more often than in adults and are 

more understandable among the young. These qualities often result in impetuous and ill-

considered actions and decisions.” Johnson; see also Eddings, (“Even the normal 16-year-old 

customarily lacks the maturity of an adult”). It has been noted that “adolescents are 

overrepresented statistically in virtually every category of reckless behavior.” Arnett, Reckless 

Behavior in Adolescence: A Developmental Perspective. In recognition of the comparative 

immaturity and irresponsibility of juveniles, almost every State prohibits those under 18 years of 

age from voting, serving on juries, or marrying without parental consent.  

The second area of difference is that juveniles are more vulnerable or susceptible to 

negative influences and outside pressures, including peer pressure. Eddings (“[Y]outh is more 

than a chronological fact. It is a time and condition of life when a person may be most 

susceptible to influence and to psychological damage”). This is explained in part by the 

prevailing circumstance that juveniles have less control, or less experience with control, over 

their own environment. See Steinberg & Scott, Less Guilty by Reason of Adolescence: 

Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty 

(hereinafter Steinberg & Scott) (“[A]s legal minors, [juveniles] lack the freedom that adults have 

to extricate themselves from a criminogenic setting”). 

     The third broad difference is that the character of a juvenile is not as well formed as that 

of an adult. The personality traits of juveniles are more transitory, less fixed.  

     These differences render suspect any conclusion that a juvenile falls among the worst 

offenders. The susceptibility of juveniles to immature and irresponsible behavior means “their 

irresponsible conduct is not as morally reprehensible as that of an adult.” Thompson. Their own 

vulnerability and comparative lack of control over their immediate surroundings mean juveniles 

have a greater claim than adults to be forgiven for failing to escape negative influences in their 

whole environment. The reality that juveniles still struggle to define their identity means it is less 

supportable to conclude that even a heinous crime committed by a juvenile is evidence of 

irretrievably depraved character. From a moral standpoint it would be misguided to equate the 

failings of a minor with those of an adult, for a greater possibility exists that a minor’s character 

deficiencies will be reformed. Indeed, “[t]he relevance of youth as a mitigating factor derives 

from the fact that the signature qualities of youth are transient; as individuals mature, the 
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impetuousness and recklessness that may dominate in younger years can subside.” Johnson; see 

also Steinberg & Scott (“For most teens, [risky or antisocial] behaviors are fleeting; they cease 

with maturity as individual identity becomes settled. Only a relatively small proportion of 

adolescents who experiment in risky or illegal activities develop entrenched patterns of problem 

behavior that persist into adulthood.”). 

    Once the diminished culpability of juveniles is recognized, it is evident that the penological 

justifications for the death penalty apply to them with lesser force than to adults. We have held 

there are two distinct social purposes served by the death penalty: “‘retribution and deterrence of 

capital crimes by prospective offenders.’” Atkins. As for retribution, we remarked in Atkins that 

“[i]f the culpability of the average murderer is insufficient to justify the most extreme sanction 

available to the State, the lesser culpability of the mentally retarded offender surely does not 

merit that form of retribution.” The same conclusions follow from the lesser culpability of the 

juvenile offender. Whether viewed as an attempt to express the community’s moral outrage or as 

an attempt to right the balance for the wrong to the victim, the case for retribution is not as strong 

with a minor as with an adult. Retribution is not proportional if the law’s most severe penalty is 

imposed on one whose culpability or blameworthiness is diminished, to a substantial degree, by 

reason of youth and immaturity. 

     As for deterrence, it is unclear whether the death penalty has a significant or even 

measurable deterrent effect on juveniles . . . . In general we leave to legislatures the assessment 

of the efficacy of various criminal penalty schemes. Here, however, the absence of evidence of 

deterrent effect is of special concern because the same characteristics that render juveniles less 

culpable than adults suggest as well that juveniles will be less susceptible to deterrence. In 

particular, as . . . observed in Thompson, “[t]he likelihood that the teenage offender has made the 

kind of cost-benefit analysis that attaches any weight to the possibility of execution is so remote 

as to be virtually nonexistent.” To the extent the juvenile death penalty might have residual 

deterrent effect, it is worth noting that the punishment of life imprisonment without the 

possibility of parole is itself a severe sanction, in particular for a young person. 

     In concluding that neither retribution nor deterrence provides adequate justification for 

imposing the death penalty on juvenile offenders, we cannot deny or overlook the brutal crimes 

too many juvenile offenders have committed. Certainly it can be argued, although we by no 

means concede the point, that a rare case might arise in which a juvenile offender has sufficient 
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psychological maturity, and at the same time demonstrates sufficient depravity, to merit a 

sentence of death. Indeed, this possibility is the linchpin of one contention pressed by [the State 

of Missouri] and his amici. They assert that even assuming the truth of the observations we have 

made about juveniles’ diminished culpability in general, jurors nonetheless should be allowed to 

consider mitigating arguments related to youth on a case-by-case basis, and in some cases to 

impose the death penalty if justified. A central feature of death penalty sentencing is a particular 

assessment of the circumstances of the crime and the characteristics of the offender. The system 

is designed to consider both aggravating and mitigating circumstances, including youth, in every 

case. Given this Court’s own insistence on individualized consideration, petitioner maintains that 

it is both arbitrary and unnecessary to adopt a categorical rule barring imposition of the death 

penalty on any offender under 18 years of age. 

     We disagree. The differences between juvenile and adult offenders are too marked and 

well understood to risk allowing a youthful person to receive the death penalty despite 

insufficient culpability. An unacceptable likelihood exists that the brutality or cold-blooded 

nature of any particular crime would overpower mitigating arguments based on youth as a matter 

of course, even where the juvenile offender’s objective immaturity, vulnerability, and lack of 

true depravity should require a sentence less severe than death. In some cases a defendant’s 

youth may even be counted against him. In this very case, as we noted above, the prosecutor 

argued Simmons’ youth was aggravating rather than mitigating. While this sort of overreaching 

could be corrected by a particular rule to ensure that the mitigating force of youth is not 

overlooked, that would not address our larger concerns. 

     It is difficult even for expert psychologists to differentiate between the juvenile offender 

whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose 

crime reflects irreparable corruption. As we understand it, this difficulty underlies the rule 

forbidding psychiatrists from diagnosing any patient under 18 as having antisocial personality 

disorder, a disorder also referred to as psychopathy or sociopathy, and which is characterized by 

callousness, cynicism, and contempt for the feelings, rights, and suffering of others. If trained 

psychiatrists with the advantage of clinical testing and observation refrain, despite diagnostic 

expertise, from assessing any juvenile under 18 as having antisocial personality disorder, we 

conclude that States should refrain from asking jurors to issue a far graver condemnation–that a 

juvenile offender merits the death penalty. When a juvenile offender commits a heinous crime, 
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the State can exact forfeiture of some of the most basic liberties, but the State cannot extinguish 

his life and his potential to attain a mature understanding of his own humanity. 

[ . . . ] 

*** 

    The Eighth and Fourteenth Amendments forbid imposition of the death penalty on offenders 

who were under the age of 18 when their crimes were committed. 
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Joe Harris Sullivan v. State of Florida 

BRIEF FOR PETITIONER JOE HARRIS SULLIVAN 

Precisely the same reasoning that dictated this Court’s decision in Roper compels the 

conclusion that a sentence of life imprisonment without parole for a 13-year-old child violates 

the Eighth Amendment. As we have seen, Roper’s analysis centers on the disjunction between a 

punishment that declares an offender finally and forever unfit to exist in society and the uniquely 

transitory characteristics of youth that preclude any such declaration. Roper identifies those 

characteristics, the kinds of scientific and legal sources from which additional information about 

them can be obtained, and the ways in which that information bears upon the Eighth 

Amendment’s guiding principles. When Roper’s constitutional methodology is applied to the 

signature characteristics of young adolescents a firm basis emerges for the finding that a child of 

13 cannot legitimately be consigned to lifelong incarceration with no possibility of ever being 

considered fit for release on parole.  

Children of 13 and even 14 are especially vulnerable to each of the frailties and 

limitations that Roper regarded as relevant to a youthful offender’s degree of culpability. They 

are neurologically and emotionally hard-wired for sensation-seeking, impulsivity, poor foresight, 

worse judgment, and control failure. They are uniquely sensitive to peer pressure and bad 

external influences. They did not and cannot choose the conditions of upbringing that make them 

what they are, and the very protective laws that recognize their incapacities have the correlative 

effect of limiting their ability to escape from those conditions. Their existence is dominated by 

the “struggle to define their identity” which they are not yet equipped to win. Even for older 

teens, “the case for retribution is not as strong with a minor as with an adult.” And it is still more 

true of younger teens that their “culpability or blameworthiness is diminished, to a substantial 

degree, by reason of youth and immaturity.”  

Roper explained that the “same characteristics that render juveniles less culpable than 

adults suggest as well that juveniles will be less susceptible to deterrence.” Because “adolescents 

are less oriented to the future than are adults,” far future consequences are less meaningful to 

them, and it is difficult to imagine them planning their current actions by assigning heavier 

deterrent weight to a [LWOP] sentence than to a life-with eligibility-for-parole sentence. 

Moreover, testing of individuals between 10 and 30 years of age shows “significantly lower 
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planning scores among adolescents between 12 and 15 than among younger or older 

individuals.” 

Roper observes that “[i]t is difficult even for expert psychologists to differentiate between 

. . . [corrigible and incorrigible] juvenile offender[s].” Roper. We have argued that this difficulty 

is one of the considerations that make LWOP sentences inherently unsuitable for young 

adolescents. It also means that if such sentences are permitted, there is a significant risk that they 

will be imposed on the wrong adolescents.  

This danger is greater in the case of young adolescents because this age group as a whole 

is cognitively and psychosocially impaired in ways that undermine the fairness and reliability of 

criminal proceedings against them. These impairments not only enhance the risk of erroneous 

sentencing decisions; they also enhance the risk of erroneous convictions. Thirteen-year-old 

children, like mentally retarded adults, are at relatively high risk because they are “less able to 

give meaningful assistance to their counsel and are typically poor witnesses, and their demeanor 

may create an unwarranted impression of lack of remorse for their crimes.” Atkins v. Virginia; 

see also Kennedy v. Louisiana (noting as a “serious systemic concern[ ]” the unreliability of child 

witnesses).  

In adult criminal proceedings, critical decisions – such as whether to accept a plea 

agreement, waive a jury trial, or testify – must be made by the defendant.  The scientific and 

sociological evidence raises doubts about the capacity of a significant number of 13-year-olds to 

make these decisions.  And unsurprisingly, young adolescents are particularly susceptible to 

giving false confessions. Of young adolescents who have been exonerated in the United States, 

69% had confessed falsely, as compared to 25% of older teens and 8% of adults. Because young 

adolescents more readily perceive short-term benefits than hard-to-imagine future outcomes, 

they tend to give inculpatory statements in order to be allowed to go home. Young adolescents 

rarely question information provided to them by adults and are quick to comply with the wishes 

of authority figures, making them highly susceptible to police suggestions and pressure.  

 “[LWOP] for a juvenile, like death, is a sentence different in quality and character from a 

sentence to a term of years subject to parole.” Hampton v. Commonwealth.  [LWOP] was 

enacted “to deal with dangerous and incorrigible individuals who would be a constant 

threat to society.” Workman v. Commonwealth. There is no sound basis for finding incorrigibility 

in the case of an as-yet-undeveloped young teen.  Plainly put, “incorrigibility is inconsistent with 
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youth.”  

The California Court of Appeal recently held in In re Nunez, that a [LWOP] sentence 

imposed for a kidnapping offense at age 14 “amounts to a penalty so arbitrary that it constitutes 

cruel and unusual punishment” and violates the Eighth Amendment.  The court reasoned that a 

sentence to [LWOP] “is the harshest the state may impose on teenage offenders almost four 

years older than . . . [fourteen] (Roper, supra).”  Nunez’s age was considered constitutionally 

“relevant because the harshness of the penalty must be evaluated in relation to the particular 

characteristics of the offender.”  

When imposed on a 13-year-old child, a [LWOP] sentence is a “denial of hope” because 

“it means that good behavior and character improvement are immaterial; it means that whatever 

the future might hold in store for the mind and spirit of [the defendant], he will remain in prison 

for the rest of his days.” Naovarath v. State. It “extinguish[es] his life and his potential to attain a 

mature understanding of his own humanity.” Roper. 
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Joe Harris Sullivan v. State of Florida 

BRIEF FOR RESPONDENT THE STATE OF FLORIDA 

[ . . .] 

Sullivan disregards thirty years of non-capital precedents addressing whether a prison 

sentence for a term of years contravenes the prohibition against cruel and unusual punishment. In 

these cases, the Court applied a “narrow proportionality” principle, noting that successful 

challenges based on excessiveness of incarceration will be “exceedingly rare.” See, e.g., Lockyer 

v. Andrade. The threshold determination involves a comparison of the crime committed and the 

sentence imposed, and no more, to determine whether an inference of “gross disproportionality” 

exists. Harmelin v. Michigan. This “gross disproportionality principle reserves a constitutional 

violation for only the extraordinary case.” Lockyer. Only in the extraordinarily rare case where 

an inference of gross disproportionality is shown does the Court proceed to the next step and 

consider comparisons of intra- and interjurisdictional data.  

This Court has never considered age in the threshold determination as to whether an 

inference of gross disproportionality exists. In fact, the analysis focuses on the nature of the 

offense and the severity of the sentence given, not on the individual characteristics of the 

offender. Admittedly, at a certain point an offender’s young age could play into the gross 

disproportionality analysis for prison sentences in ways it does not for adult offenders. This 

Court’s established analysis, as applied to Sullivan’s crimes and sentence, raises no inference of 

gross disproportionality.  

As a threshold matter, Sullivan’s life sentence is not grossly disproportionate to the 

violent and brutal sexual batteries he committed against the 72 year-old victim, particularly when 

compared to the cases in which this Court has upheld similar sentences for lesser, non-violent 

property crimes. In five of its six cases involving proportionality review of prison terms, this 

court affirmed lengthy, oftentimes mandatory sentences, many of them for life terms:  

(a) a mandatory life sentence (with the possibility of parole) for three theft-related 
felonies (under a recidivist statute) which, in the aggregate, totaled less than $230, 
Rummel v. Estelle; 
(b) a 40-year sentence for possession and distribution of less than nine ounces of 
marijuana, Hutto v. Davis; 
(c) a mandatory life sentence (without the possibility of parole) for possession of 
672 grams of cocaine, Harmelin v. Michigan;  
(d) a 25-year-to-life sentence pursuant to California’s mandatory Three Strikes 
law where the triggering offense was felony grand theft of three golf clubs 
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amounting to approximately $1200, Ewing v. California; and 
(e) two consecutive 25-year-to-life sentences under California’s mandatory Three 
Strikes law for two counts of petty theft of videocassettes valued at approximately 
$150, Lockyer v. Andrade.  

 
Sullivan’s brutal rape of an elderly woman in her own home qualifies as one of the most 

serious and violent crimes in our society, and is everywhere acknowledged to be one that inflicts 

serious physical and emotional harm to the victim. See Kennedy v. Louisiana (“Rape has a 

permanent psychological, emotional, and sometimes physical impact on the child”); Coker v. 

Georgia (“[Rape] is highly reprehensible, both in a moral sense and in its almost total contempt 

for the personal integrity and autonomy of the female victim . . . Short of homicide, it is the 

‘ultimate violation of self.’”); see also Pinson v. Morris (“The state is well within its rights, as far 

as the federal Constitution is concerned, in regarding the crimes of rape and forcible sodomy as 

deserving of special and severe condemnation.”).  

Sullivan’s life sentence for the two violent sexual battery counts is not a grossly 

disproportionate sentence under this Court’s precedents. If a mandatory life sentence without 

parole for the mere passive possession of 672 grams of cocaine is constitutional, Harmelin, and a 

mandatory life sentence with the possibility of parole for three theft-related felonies is 

constitutional, Rummel, then it logically follows that a similar sentence for a violent sexual 

battery is not grossly disproportionate. Sullivan’s violent sexual battery is far more serious than 

the non-violent, passive crimes in Harmelin and Rummel, for which life sentences have been 

upheld. Indeed, comparing Sullivan’s crime and sentence to those in Hutto, Ewing, and Andrade 

leads to one unyielding conclusion: no inference of gross disproportionality exists.  

Although the Court has not considered age (or any other individual characteristic) in the 

gross disproportionality analysis, in this case it raises no inference of a constitutional violation. 

Here, Sullivan’s crime was so serious that an inference can be drawn that he intended to commit 

these heinous acts with knowledge of their seriousness. See, e.g., Roper  (arguing that while 

some juveniles may not be sufficiently culpable to warrant the death penalty, “an especially 

depraved juvenile offender may nevertheless be just as culpable as many adult offenders 

considered bad enough to deserve the death penalty.”). Some crimes, such as murder and rape, 

can be sufficiently horrific that a state’s criminal justice system, as formulated by its legislature 

and implemented by its trial courts, can conclude that a juvenile offender was sufficiently 

mature to commit those crimes with adult intent. As such, Sullivan – even if he attempted to do 
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so – does not survive the initial threshold, ending the constitutional analysis at this point.  

[ . . . ] 

The premise of Sullivan’s entire argument is that life without parole for a juvenile of a 

certain young age is equivalent to the death penalty. While Roper excluded juveniles as a class 

from the death penalty, it affirmed the Missouri Supreme Court’s decision to re-sentence 

Simmons to life in prison without parole. . . . 

Sullivan wrongly equates the death penalty with life imprisonment, claiming they are 

essentially the same because each imposes a “terminal, unchangeable, once-and-for-all 

judgment” that the offender is “forever unfit to be a part of civil society.” This analogy is highly 

inaccurate.  

Death is terminal. The death penalty extinguishes a human life; a life sentence preserves 

a person’s natural life. An offender serving a life sentence continues to have many opportunities, 

some contingent on behavior, to enjoy the benefits of civil society. These include visitations and 

communications with friends and family, the possibility of marriage, educational programs, the 

expression of opinion, the exercise of religion, and other similar activities. Indeed, Roper, in 

preserving the offender’s “potential to attain a mature understanding of his own humanity,” 

necessarily considered that potential would be realized, if at all, in the context of life-long 

incarceration. Roper; see also Kennedy (reasoning that “[i]n most cases justice is not better 

served by terminating the life of the perpetrator rather than confining him and preserving the 

possibility that he and the system will find ways to allow him to understand the enormity of his 

offense.”)  

Virtually every court that has been asked to extend the reasoning of Roper to cases other 

than those involving the death penalty has refused to do so. They are correct because death is the 

only penalty this Court has seen fit to limit for entire categories of persons and crimes. See 

Roper; see also Atkins; Kennedy. In contrast, life sentences have never been reserved by this 

Court for only the worst crimes or offenders. See Harmelin ([LWOP] constitutional for cocaine 

trafficking offense).  

Sullivan seeks to equate his “death in prison” circumstance to Roper by arguing that 

courts should no longer be permitted to make individualized sentencing determinations for 

juveniles under a certain age, even when they commit heinous non-homicides.  Instead, 

analogizing to Atkins, Kennedy, and Roper, Sullivan contends that a categorical rule is warranted 
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for juveniles that precludes life without possibility of parole.  In Roper, however, the court 

explicitly limited its holding to the death penalty, pointedly noting that “[w]hen a juvenile 

offender commits a heinous crime, the State can exact forfeiture of some of the most basic 

liberties, but the State cannot extinguish his life and his potential to attain a mature 

understanding of his own humanity.” Roper (emphasis added).  As noted, the juvenile offender 

in Roper had been re-sentenced to life without parole.  

In short, this Court has never concluded that judges and juries are unable to render life 

sentences because they cannot properly account for a juvenile’s age, background, and potential, 

as the trial judge clearly did with Sullivan. Indeed, no doubt exists that age is already a deeply 

engrained part of the states’ criminal justice systems, particularly the determination of whether 

juveniles should be tried and sentenced as adults for certain crimes.  
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Adult Time for Adult Crimes:  Is life without parole unconstitutional for juveniles?  
 
By David L. Hudson, Jr. ABA Journal, November 2009 
 

"As any parent knows,” children are different. So said U.S. Supreme Court Justice 

Anthony M. Kennedy more than four years ago in Roper v. Simmons. There, a deeply divided 

court ruled 5-4 that executing those who committed murder as juveniles violated the Eighth 

Amendment’s proscription against cruel and unusual punishment. Part of the reason, the court 

said, was that juveniles were less culpable, less mature and less responsible than adults. 

 

“The reality that juveniles still struggle to define their identity means it is less supportable 

to conclude that even a heinous crime committed by a juvenile is evidence of irretrievably 

depraved character,” Kennedy wrote for the majority. 

 

“From a moral standpoint,” he added, “it would be misguided to equate the failings of a 

minor with those of an adult, for a greater possibility exists that a minor’s character deficiencies 

will be reformed.” 

 

This month the court returns to the subject of juvenile justice by examining what has 

been termed the penultimate punishment for juveniles, life without parole. 

 

In a pair of cases from Florida, Graham v. Florida and Sullivan v. Florida, the court must 

determine whether Roper’s reasoning—that juvenile defendants are fundamentally different from 

adult defendants—extends from the death penalty to life without parole.  

 

“Life without parole can be considered as death in prison and the penultimate sanction,” 

says Florida State University law professor Wayne A. Logan, who has written on juvenile life 

without parole. “The court granting cert in two cases signals its concern about juvenile justice, 

which is a welcome development. Life without parole has become a live issue in the wake of the 

Roper case.” 

 

Invalidating life sentences for juveniles would be “one more step in the direction of 

making a clear delineation between children and adults when it comes to criminal justice,” says 

Ashley Nellis, research analyst for the Sentencing Project, a Washington, D.C.-based group that 

has filed an amicus brief in support of the juvenile defendants. 
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“Striking down juvenile LWOP sentences is a natural evolution from the Roper 

decision,” Nellis says. “It hopefully would reverse some of the policies over the last few decades 

that were overly punitive with respect to juvenile defendants.” 

 

On the heels of fear about rising juvenile crime and reports of juvenile “super predators,” 

legislatures across the country enacted “adult crime, adult time” statutes, including automatic 

waiver laws that provide for the transfer of more youths from juvenile court into adult criminal 

court. The statutes also meant increased time and even life without parole for juvenile defendants 

who commit violent felonies. 

 

In two separate cases, defendants Joe Harris Sullivan and Terrance Jamar Graham were 

sentenced to LWOP for nonhomicide crimes at ages 13 and 17, respectively. Sullivan was 

arrested in 1989 for allegedly committing sexual battery on an elderly victim whom he and two 

older co-defendants had burglarized. An older co-defendant fingered Sullivan for the crime. 

Years later, Sullivan filed a motion for post-conviction relief, arguing that Roper made his life 

sentence without parole unconstitutional. The reviewing Florida court rejected that argument, 

reasoning that previous cases in the state had rejected the application of Roper to non-death-

penalty defendants. 

 [ . . . ] 

PROSPECTS KEPT OPEN  

Numerous amicus briefs have been filed on behalf of Sullivan and Graham seeking to 

persuade the court to extinguish LWOP sentences for juveniles. One of the more compelling 

comes from a group of former juvenile offenders who later achieved success, including actor 

Charles S. Dutton and former U.S. Sen. Alan K. Simpson. Dutton stabbed a person to death in a 

street fight at age 17, while Simpson committed arson on federal property, punched a cop and—

in his own words—“was a monster.” 

 

“We tried to present the views of several individuals who had been involved in criminal 

offenses when they were juveniles—some of whom may have been eligible for LWOP under 

particular state laws—and to explain what that kind of severe sentence would have meant for 

them,” says Washington, D.C.-based attorney David W. DeBruin, who filed the brief. “The 

individuals described in our brief had hope because they had the prospect of release. Knowing 

that they had a chance, they used the time in prison to resolve to do things differently and to 

obtain skills—and eventually they made outstanding contributions to society.” 
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In 1991, the Supreme Court rejected an Eighth Amendment challenge to an LWOP 

sentence imposed on an adult defendant charged with possessing large amounts of cocaine in 

Harmelin v. Michigan. “In its Eighth Amendment analysis, the court looks at the nature of the 

crime and the nature of the offender,” says Logan. “In these cases [Sullivan and Graham], the 

victims didn’t die but they were personal crimes unlike in Harmelin. A key question is whether 

the court will be amenable to imposing another categorical limitation with respect to 

punishments as it has done in the death penalty context with Roper and a handful of other cases.” 

 

The court has emphasized that sentencing for criminal offenses is a legislative function 

entitled to great deference. Justice Kennedy stressed this point in his concurring opinion in 

Harmelin. 

 

“Roper was wrongly decided, but it is manageable if contained on the death penalty side 

of the firebreak,” says Kent S. Scheidegger, legal director of the Criminal Justice Legal 

Foundation, the Sacramento, Calif., group that supports crime victims. 

 

But, he adds, Roper “should not be extended at all. These are sentencing policy decisions 

to be made by the people of the several states through the democratic process. Whether one 

agrees or disagrees with the decision, it is the people’s to make. Nothing in the Constitution 

assigns that decision to the federal judiciary.” 

 

But experts agree on the importance of the cases. “There is a tremendous amount at stake 

in these cases when you consider that life imprisonment without the possibility of parole is 

almost equivalent to a death sentence and gives the offender no chance of relief or release or 

hope,” DeBruin says. 

 

“Death is different,” Nellis says, “but the larger message is that children are different.” 
 
 

 


