FORMAL OPINION NO 2026-207

Advance Waiver of Prospective Client Conflicts

Facts:

During a consultation with Party X, a prospective client, Attorney 4 requests that
Party X sign an advance conflict waiver conditioning the consultation with Party X on
their informed consent that no information disclosed in the consultation will prohibit
Attorney A4 or Attorney A’s firm from representing a different client in the matter if Party
X does not employ Attorney 4 or Attorney A’s firm. Party X consents and signs the
waiver. Following the consultation between Party X and Attorney 4, Party X retains a
lawyer other than Attorney A or Attorney A’s firm. Thereafter, Client Y, who is an
opposing party to Party X in the legal dispute, contacts Attorney A’s firm about repre-
senting them in the legal dispute.

Questions:
1.  May Attorney 4 represent Client ¥?

2. May another attorney at Attorney A’s firm represent Client ¥?

Conclusions:
1. Yes, qualified.
2. Yes, qualified.

Discussion:

Party X is a prospective client of Attorney 4 and Attorney A4’s firm because Party X
consulted with Attorney 4 about the possibility of forming an attorney-client relation-
ship.! Oregon RPC 1.18 applies when a prospective client does not ultimately hire an
attorney with whom they have consulted, and, specific to this inquiry, Oregon RPC
1.18(d) governs whether the consulting attorney or their firm may thereafter represent an
adverse party in a legal matter against the prospective client.

“A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.” Oregon RPC 1.18(a). This
opinion assumes that Party X consulted with Attorney 4 in good faith and was not taint-
shopping. See Va Legal Ethics Op 1794 (2004) (addressing circumstances where a client
consults with potential counsel for the opposing party with no intent of ever hiring them).
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There are several steps to this analysis. First, Attorney 4 must determine if their
representation of Client ¥ would be materially adverse to Party X’s interests in the same
or a substantially related matter? as Party X consulted Attorney A4 about.> Here, Attorney
A’s firm has been engaged to represent Client Y in the same legal dispute, and—as the
opposing party—Client Y is materially adverse to Party X. This step is satisfied, and
Attorney A must move to the second step of the analysis.

Second, Attorney A must determine if they received “disqualifying information”
from Party X. “Disqualifying information” is information “that could be significantly
harmful to [Party X] in the matter.”* While “significantly harmful” has not been defined
by the Oregon Rules of Professional Conduct or related disciplinary decisions, factors
that may be considered as part of a fact-specific analysis include “whether the informa-
tion is publicly available; would likely be disclosed in discovery; relates to motives,
strategies or weaknesses; or has the potential to impact settlement proposals.” The
present fact pattern does not provide sufficient information to determine whether
Attorney A received disqualifying information from Party X during the consultation.

If Attorney A did not receive disqualifying information from Party X, Attorney 4 and
their firm may proceed with representation of Client Y. One way for Attorney 4 to avoid,
or at least mitigate the risk of, receiving disqualifying information is to limit the initial
consultation with Party X to only the information necessary for Attorney 4 to determine
whether they wish to undertake representation of Party X, such as information about the

2 Although Oregon RPC 1.18 does not define “substantially related,” Oregon RPC 1.9(d)
states:

[M]atters are “substantially related” if (1) the lawyer’s representation of the current
client will injure or damage the former client in connection with the same transaction
or legal dispute in which the lawyer previously represented the former client; or (2)
there is a substantial risk that confidential factual information as would normally
have been obtained in the prior representation of the former client would materially
advance the current client’s position in the subsequent matter.

See also ABA Model RPC 1.9 cmt [3].
3 Oregon RPC 1.18(c).
4 Oregon RPC 1.18(c).

> Besang, Inc. v. Intel Corp., No 3:23-cv-00113-HZ, 2023 US Dist LEXIS 150486 at *19,
2023 WL 5499982 (D Or Aug 25, 2023) (quoting Sarra Yamin, Meeting Prospective
Clients: Understand the Duties That Arise from Consultations, OSB Bulletin 11, 13 (Nov
2020)) (denying motion to disqualify defendant’s counsel).
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parties (to determine if a conflict of interest exists) and generalized subject matter of the
dispute.

On the other hand, if Attorney 4 did receive disqualifying information from Party X,
neither Attorney A nor their firm may represent Client Y unless at least one of the two
exceptions in Oregon 1.18(d) is satisfied. Oregon 1.18(d) states:

When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if:

(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

(2)  the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and

(1)  the disqualified lawyer is timely screened from any participation in the
matter; and

(i)  written notice is promptly given to the prospective client.
(Emphasis added).

Here, Party X signed an advance conflict waiver in which Party X agreed that no
information disclosed during Party X’s consultation with Attorney 4 would prohibit
Attorney A or Attorney A’s firm from later representing a different client in the matter if
Party X did not employ Attorney A or Attorney A’s firm.® Assuming that the advance
conflict waiver is enforceable,” Attorney 4 and their firm may proceed with their
representation of Client Y so long as Client Y also provides their informed consent in
writing to Attorney 4’s and/or their firm’s representation in the matter and waives the
prospective client conflict.

Alternatively, assuming that Attorney A “took reasonable measures to avoid expo-
sure to more disqualifying information than was reasonably necessary to determine
whether to represent the prospective client” and did not share disqualifying information
with other members of their firm, the firm may proceed with representation of Client ¥

6 See ABA Model RPC 1.18 cmt [5] (“A lawyer may condition a consultation with a
prospective client on the person’s informed consent that no information disclosed during
the consultation will prohibit the lawyer from representing a different client in the matter.”).

7 For a discussion on enforceability of advance waivers, see OSB Formal Ethics Op 2025-
206.
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so long as Attorney 4 is timely screened® from the matter and written notice is promptly
given to Party X.

Approved by the Board of Governors, February 2026.

8 The requirements for screening are set forth in Oregon RPC 1.0(n):

“Screened” denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer is
obligated to protect under these Rules or other law.
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