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Michaelis provides confidential practice management assistance to Oregon attorneys to reduce
their risk of malpractice claims, enhance their enjoyment of practicing law, and improve their client relationships through clear communication and efficient delivery of legal services. Before joining the PLF as a Practice Management Advisor in 1996, she was Placement Director and Associate
Executive Director of the Multnomah Bar Association for eight years. Ms. Michaelis also practiced
with a personal injury firm in Portland and provided pro bono legal services through the Volunteer
Lawyers Project, receiving an Outstanding Volunteer Award in 1991. She is a frequent speaker on
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American Bar Association, and the Legal Talk Network.
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director and director of the department since 2006. Ms. Hyland was in private practice with Stoel
Rives in Portland, Oregon, where her practice emphasized labor and employment law and litigation.
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I. Oregon State Bar Statement of Professionalism
Adopted by the OSB House of Delegates
Adopted by the Supreme Court, effective November 16, 2006
A.

The Profession, the Legal System, and the Court

“I will promote the integrity of the profession and the legal system.”
•
Live respect for the Rule of Law
•
Demonstrate honesty with your client, opposing counsel, opposing parties, the court and the public
•
•
•

“I will promote respect for the courts.”
Model “respect” in the courtroom
Dress/comport yourself professionally
Address the Judge/court staff appropriately

B.

Access to Justice; Support Pro Bono Activities

•
•
•

•
•
•
C.

“I will work to ensure access to justice for all segments of society.”
Commit to volunteer legal work:
Legal Aid Services of Oregon: Pro Bono Clinics
Oregon State Bar Modest Means Program
Oregon State Bar website: Volunteer Opportunities Directory
“I will support pro bono activities.”
Consider monetary support:
Campaign for Equal Justice
Volunteer non-profit board/legal work
Support non-profit fundraisers
Avoid All Forms of Discrimination; be Courteous and Respectful
To All

“I will avoid all forms of unlawful or unethical discrimination.”
•
Know your own cultural biases
•
Discuss historical or inherent discrimination issues in law
practice
D.

•
•

Protect and Improve the Legal Profession: Educate the Public
“I will protect and improve the image of the legal profession in the
eyes of the public.”
Reach out to groups outside the mainstream
Speak at community/church/public interest groups

“I will support the education of the public about the legal system.”
•
Support Classroom Law Project
•
Participate in civics education: grade, middle, and high school;
mock court; constitutional law teams
1–1
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E.

Achieve Client Goals: Maintain Legal Independence; Explore
All Options to Resolve Disputes

“I will work to achieve my client’s goals, while at the same time maintain my
professional ability to give independent legal advice to my client.”
•
Share how you educate client on law, procedure, and your role as
attorney
•
Identify client goals and methods to achieve
•
Maintain your own balance: professional detachment
“I will explore all legitimate methods and opportunities to resolve disputes at
every stage in my representation of my client.”
•
Educate your mentee in dispute resolution
•
Model the art of negotiation and settlement
F.

Advise Client of Cost, Risk, Potential Benefits: Communicate
Fully and Openly

“I will always advise my clients of the costs and potential benefits or risks of
any considered legal position or course of action.”
•
Encourage competency and responsible legal practice
•
Emphasize case analysis and full disclosure
“I will communicate fully and openly with my client, and use written fee
agreements with my client.”
•
Recommend PLF forms, fee agreement and letters
•
Provide honest, full appraisals for all potential courses of action
G.

Play Fair; Be Prepared; Pursue Positions in Litigation that Have
Merit

“I will not employ tactics that are intended to delay, harass, or drain the
financial resources of any party.”
•
Employ legitimate tactics/strategy vs. “bush” practices
•
Reputations earned: easily made; difficult to lose
•
Extend professional courtesies
“I will always be prepared for a proceeding in which I am
representing my client.”
•
Emphasize “Preparedness Wins the Day”
•
Strive for efficient presentations: the judge and opposing counsel
“know”
•
•

1–2

“I will only pursue positions and litigation that have merit.”
Discuss attorneys as counselor and advisor
Evaluate approaches to positions and litigation
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II. It’s about Relationships!
A.

Share Your Own Stories

•
•

Your proud moments
Your not-so-stellar ones

B.
•
•

Help Your Mentee Make Connections with Other Lawyers
Group lunches
Invite mentee to Bar socials.

C.

Be A Sounding Board for Your Mentee

•
•

You have the objective ear
Now share the wisdom of your years

D.	Identify Good Practices/Great Role Models
•
Recommend
strong
firms/professional
employment
•
Caution regarding troubled ones
E.

Enjoy Your Time with Your Mentee

•
•

You will learn more than you give
It is about professionalism: the Oregon Brand

attorneys

for

1–3
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III. Oregon State Bar Statement of Professionalism

Statement of Professionalism
Adopted by the Oregon State Bar House of Delegates and
Approved by the Supreme Court of Oregon effective November 16, 2006

A

s lawyers, we belong to a profession that serves our clients and the public good. As officers of the
court, we aspire to a professional standard of conduct that goes beyond merely complying with the
ethical rules. Professionalism is the courage to care about and act for the benefit of our clients, our
peers, our careers, and the public good. Because we are committed to professionalism, we will
conduct ourselves in a way consistent with the following principles in dealing with our clients,
opposing parties, opposing counsel, the courts, and the public.
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!

I will promote the integrity of the profession and the legal system.
I will work to ensure access to justice for all segments of society.
I will avoid all forms of unlawful or unethical discrimination.
I will protect and improve the image of the legal profession in the eyes of the public.
I will promote respect for the courts.
I will support the education of the public about the legal system.
I will work to achieve my client’s goals, while at the same time maintain my professional
ability to give independent legal advice to my client.
I will always advise my clients of the costs and potential benefits or risks of any
considered legal position or course of action.
I will communicate fully and openly with my client, and use written fee agreements with
my clients.
I will not employ tactics that are intended to delay, harass, or drain the financial resources
of any party.
I will always be prepared for any proceeding in which I am representing my client.
I will be courteous and respectful to my clients, to adverse litigants and adverse counsel,
and to the court.
I will only pursue positions and litigation that have merit.
I will explore all legitimate methods and opportunities to resolve disputes at every stage
in my representation of my client.
I will support pro bono activities.
+!#)(--!+2  **!+))(!,!++1 2)0 2%#+    
 )+-)&&"+!!%(+!#)(    
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IV. Conduct Counts—Professionalism for
Litigation and Courtroom Practice

Oregon State Bar Bulletin — AUGUST/SEPTEMBER 2007

On Professionalism

Conduct Counts:
Professionalism for litigation and courtroom practice
By Hon. Daniel L. Harris and John V. Acosta

Ensuring the quality of our professional lives and improving the public’s
perception of our profession begins with our conduct toward each other. It
also rests on our conduct in the courtroom, before judges, opposing
counsel, juries and members of the public. Lawyers are educated and
trained to exercise a high degree of skill and competence in representing
individuals and organizations in the legal system. They should
complement those attributes by exercising the highest standard of conduct
when dealing with judges, clients and one another, whether verbally or in
writing. Professionalism differs from ethics in that ethics rules are
mandated rules of conduct, while professionalism is a standard to which
lawyers should aspire. The following suggestions for observing
professionalism stem from years of litigation and courtroom experience —
and some hard lessons learned during that time. This list was compiled
from comments received from judges, attorneys and clients who were
asked for suggestions on what can be done to improve professionalism.
Integrating these suggestions into daily practice not only will improve the
quality of your professional life, but will also make you a more effective
advocate for your client.
1. Promote the efficient resolution of disputes.
In most cases, an attorney should advise the client of the availability of mediation, arbitration and other appropriate
methods for resolving disputes outside of the courtroom. A professional lawyer should always consider, and advise the
client of, the most efficient way of resolving the dispute. This includes consideration of the effect litigation and particularly
the trial will have on your client and the benefits to your client that flow from resolving a dispute sooner rather than later.
Most clients want a dispute resolved in a timely manner with minimal cost; staying out of court usually accomplishes that
goal. Attorneys should do everything they can to resolve pretrial disputes without involving the court. This is especially
true with disputes over discovery issues — many motions to compel discovery can be resolved without using the
resources of the justice system.
2. Be a counselor to your client, not a mere puppet.
Clients don’t always know what is and isn’t right. They aren’t familiar with the ethics rules that bind lawyers and the
unwritten local conventions lawyers observe when working on cases with one another. Some clients want you to dislike
the opposing party as much as they do and, thus, they expect you to make the other side’s life miserable. Some clients
also might not appreciate that you and your opponent are professional colleagues and very likely will have cases against
one another in the years to come, and they might not take into account that your relationship with a judge is important to
your ability to represent them in the current case and other clients in future cases.Adopting a "scorched-earth" or "takeno-prisoners" approach to litigation will not serve your client’s interests and ultimately will work to your client’s
disadvantage in resolving the dispute. A lawyer should defuse emotions that might interfere with the effective handling of
litigation and which could complicate or preclude resolution of a dispute in a way that best serves the client’s interests. If
a client requests or insists upon a course of action that is contrary to local custom or would be counterproductive to the
client’s interests, tell the client so and explain why. Some clients might take longer to understand this notion than will
others, but you can’t represent your client’s interests by taking an action you know will ultimately harm those interests.
3. Keep your word.
Lawyers spend a lot of time putting things in writing, but in the daily practice of litigation a lot of routine business gets
done verbally. Your ability to practice effectively will depend to a large degree on whether opposing counsel and
co-counsel trust you. If your colleagues know they can trust you to do what you say, your professional life will be a lot
easier. So, do what you say you will, and if you can’t do or agree to something, then say you can’t do or agree to it. You’ll
find that a little candor goes a long way.
4. Don’t fudge.

Reprinted with permission by the Honorable Daniel L. Harris and the Honorable John V. Acosta and were originally
published in the OSB Bulletin August/September 2007 issue.
1 of 4

9/19/2011 10:28 PM

1–7

Welcome
to the
Oregon State Bar Online
Chapter
1—Professionalism:
The Oregon Brand—Suggestionshttp://www.osbar.org/publications/bulletin/07augsep/professionalism.html
on Being an Effective Mentor
Credibility is everything. Some lawyers gain a reputation for being fudgers. They overstate the facts in a case,
misrepresent the holding in a case, or
misstate the position of the opposing party. Some attorneys believe they are simply zealously representing their clients
when they stretch or shade the truth. They are actually doing a disservice to their clients. Once this reputation sets in, it
is difficult for a lawyer to regain credibility, and it ultimately diminishes the lawyer’s ability to be effective as an advocate.
Credibility and reputation are earned from hard work, ethical practice and a believable and accurate representation.
Credibility and reputation will get you a lot further during litigation and especially in a courtroom than any other aspect of
your practice.
5. Disagree agreeably.
Lawyers don’t always agree, especially when they are on opposite sides of a case. But a disagreement between lawyers
shouldn’t devolve into a declaration of war. Lawyers should keep in mind that disagreements are inherent in litigation and
that each side has a job to do for his or her client. In doing that job it is inevitable that lawyers will disagree on the facts,
legal or procedural issues, the credibility of a party or witness, or the value of a case. When the disagreement can’t be
resolved, accept that the disagreement is a legitimate difference of opinion between two professionals and don’t take it
as a personal affront.
6. Extend professional courtesies.
"Live by the sword, die by the sword." It’s a maxim that applies to litigation and to litigators. The professional lawyer
consents to reasonable requests for extensions of time, resets, rescheduling and other routine matters. If such a request
won’t prejudice your client, there’s usually no legitimate reason not to agree to an opponent’s request. If you refuse a
reasonable request and your opponent takes the matter to the judge and you can’t demonstrate prejudice to your client
or unreasonableness by your opponent, think about how you’ll look to the judge. The time will come when you’ll need an
extension, reset or rescheduling of a deadline or event. When that time comes, don’t expect your opponent to be
reasonable toward you if you’ve refused similar requests from your opponent.
7. Be prepared.
The process of litigating a case and preparing it for trial can be more important than the trial itself. Being prepared is to
know the rules of civil procedure and courtroom protocol and to follow those rules. This includes such things as:
conducting efficient and focused depositions; knowing cases cited in the briefs to address questions at oral argument;
marking your exhibits and preparing an exhibit list before trial; exchanging your exhibits with the opposing counsel
before trial; knowing what is and is not appropriate to mention in your opening statement; knowing how to offer an exhibit
into evidence; carefully selecting and preparing jury instructions and understanding the hearsay rule. Professionalism
begins with conducting all phases of litigation well and being prepared to enter the courtroom to conduct your business
there in a competent manner.
8. Be on time!
Some lawyers have a hard time showing up at a deposition, a hearing or even the trial at the time it is scheduled to be
conducted. Most lawyers work at showing up on time and if they can’t be there on time, they make an effort to notify their
opponent or the court of the reason for their tardiness. But some lawyers have no problem with regularly being 10 or
more minutes late for a scheduled appearance and never understand that showing up late for a scheduled proceeding or
court appearance exhibits an attitude of disrespect for those who are being made to wait.
9. Be courteous and respectful.
A little courtesy and respect go a long way. You can’t belittle or mistreat courthouse staff or opposing counsel without
affecting your standing with the judge or the trier of fact. Whether dealing with opposing counsel, a court reporter,
courtroom staff or your own co-workers, showing respect toward everyone is often the most effective way to establish
the basis for relationships that will serve you and your client well later on. Treating an opponent with respect and
professional courtesy typically creates a cordial (if not friendly) dynamic that gives you credibility and influence with your
opponent. Ultimately, these characteristics will translate into better results for your client, regardless of whether the case
settles or goes to trial.
10. Pay attention to your appearance.
Most lawyers are appropriately dressed and groomed when they participate in a case proceeding and come into the
courtroom. Some forget where they are. Professional lawyers present themselves in such a way as to not detract from
the presentation of their case.
11. Maintain an appropriate demeanor.
It is unprofessional to overreact in the courtroom to something you don’t agree with — especially to a ruling by the judge
on an objection. Some lawyers have the unfortunate habit of overreacting to testimony or to a ruling they don’t agree
with in the courtroom. This tends to undermine a lawyer’s effectiveness and credibility in the courtroom. The advice of
one judge is to "not take a judge’s ruling or decision personally."
12. Object to the evidence in an appropriate manner.
Trial lawyers should be frugal with their objections. If it is not hurting your case, don’t object. Seasoned trial lawyers
object infrequently; rookies jump up and down constantly. It is unprofessional and ineffective to be registering constant
objections. When an attorney makes an objection to the evidence, the attorney should stand and say "objection," and in
a summary fashion state the basis for the objection, such as "relevance" or "hearsay." If the court wants the other
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attorney to respond, the court should so indicate. Lawyers can become sloppy and unprofessional with the objection
process. Most judges do not appreciate "speaking objections," where the attorney ends up giving information to the jury
that can’t be obtained from a witness.
13. Write as if your reputation depended on it.
During a typical case your written communications will comprise the majority of your contact with the judge, your
opponent and your client. In many cases, your written word is often the first contact you will have with each of them.
Each time you compose a pleading, brief, letter or e-mail, you shape your professional reputation. With that in mind,
don’t write anything you wouldn’t want to be known for among your peers or you wouldn’t want read to a jury. Your
written work product should be free of hyperbole, sarcasm, exaggeration, threats and personal attacks. Don’t overstate
the facts of the case, and be careful to accurately present relevant legal authority. Proofread your written work for
grammar, spelling and typographical errors. Remember that each time you write you have the unique opportunity to build
your professional reputation among judges, colleagues and clients, so make sure you’re creating a reputation you can
live with.
14. Avoid ex parte contacts with the court.
Any attempt to gain an advantage over your opponent through an ex parte contact with the court, or the court staff, will
poison your reputation with a judge. This includes everything from direct contact with a judge on the merits of the case to
supplying information to the court without adequate notice to opposing counsel. For example, it is not appropriate to
place a motion or memorandum into the hands of the judge while mailing a copy of the document to opposing counsel,
which may arrive at the lawyer’s office two or more days later.
15. Don’t take unfair advantage of opponents.
While it’s part of the litigation process to capitalize on your opponent’s mistakes or inexperience, it’s not necessary to
deliberately embarrass, humiliate, intimidate or bully an inexperienced or less skilled opponent. Experienced lawyers
should model appropriate professional behavior to less experienced lawyers. If we model rude and boorish behavior to
less experienced lawyers, we will create the kind of lawyers that make practice more stressful and less enjoyable.
Engaging in such inappropriate conduct might cause your opponent to work harder than he or she otherwise would, to
the ultimate disadvantage of your client — and make you look foolish in the process.
16. Don’t do something just because you can.
Justice Potter Stewart once said, "There is a big difference between what you have a right to do and what is right to do."
No ethics rule prohibits lawyers from yelling at their opponents or engaging in intimidating behavior, and the ethics rules
don’t require that lawyers be cordial to one another. On the other hand, think about how you’d like to spend the next 40
years as a practicing lawyer. Do you want to build hostile and acrimonious relationships with lawyers against whom you
might be practicing for decades? Probably not. It usually takes very little effort to be cordial to your opponent, and that
small investment of goodwill will pay large dividends to you in the years to come.
17. Don’t behave differently than you would in front of a judge.
The great bulk of litigation occurs outside the presence of a judge. The rules of professionalism aren’t different just
because the judge isn’t present to watch your every move. If you wouldn’t engage in the behavior in front of a judge,
then don’t do so when the judge isn’t around.
18. Don’t let your opponent control your behavior.
Some lawyers behave unreasonably or harshly, or are consistently difficult precisely because they want you to lose your
objectivity and shift your focus to "getting back" at them. They know that if they can get you to focus on them, then you’ll
spend less time working up your case. Once they get you thinking about how to get back at them and not about how to
build your client’s case, they’ve won. So keep your balance. Your client deserves an objective, diligent advocate — not a
hothead bent on vengeance against another lawyer.
19. Don’t take yourself too seriously.
A wise practitioner once said, "Take what you do seriously, but not yourself." Keep in mind that the case is not about you.
Many lawyers over-estimate the impact they have in the cases they try in the courtroom. The truth is that the trier of fact
focuses on the message (i.e., the facts) and not the messenger unless, through inappropriate conduct, the messenger
gives the trier of fact reason to focus on him or her.
ABOUT THE AUTHOR
The Hon. Daniel L. Harris is a circuit court judge in Jackson County. John V. Acosta is senior deputy general counsel for
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Professionalism:

A Judge’s Perspective
By Hon. John V. Acosta
Judges and lawyers are partners in ensuring professionalism. Each has a role to play in preventing and addressing
unprofessional conduct that erodes the civility of practice and the quality of our professional lives. If judges and lawyers
do not effectively respond to unprofessional conduct, or if they condone it by inaction, they effectively reward the actor to
the detriment of the judicial process and the public’s perception of our profession as a whole. Oregon lawyers and
judges share a long and demonstrated commitment to ensuring that professionalism is always a foremost consideration.
With all of this in mind, here is one judge’s perspective on fulfilling the judicial role in addressing unprofessional conduct.
Court Authority to Address Issues of Professionalism
Yes. The court always may use its contempt power to address egregious behavior that occurs in its presence, but less
severe behavior also can be — and is — the subject of court regulation. Best known are the obligations imposed on
lawyers and parties under the civil rules’ discovery provisions. Both the Federal Rules of Civil Procedure and the Oregon
Rules of Civil Procedure permit the court to impose sanctions for violations of the rules and for disregarding court orders.
But the rules also permit the court to impose sanctions for conduct that undermines the purpose of the discovery rules
even if the conduct is not willful. For example, FRCP 37 is entitled “Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions,” and subsection (a)(5)(A) of the rule makes clear that sanctions may be awarded without a finding
that a party violated a court order or engaged in willful misconduct.
Imposition of sanctions under the rule turns on a reasonableness standard, a lower measure from the intentional
misconduct standard that lawyers typically assume controls their discovery-related behavior. This standard has been
applied in the District of Oregon. See, e.g., Trustees of Oregon-Washington Carpenters-Employers Trust Funds v. Van
Zant Construction, Inc., 2008 WL 2381641, *3 (D. Or. June 3, 2008). Thus, although not willful misconduct, prolonged
procrastination in responding to discovery requests that forces the propounding party to file a motion to compel simply to
get a response is sanctionable under Rule 37. See Bilyeu v. City of Portland, 2008 WL 4912048, *3-7 (D. Or. Nov. 10,
2008).
In addition, FRCP 83(a)(1) expressly authorizes district courts to “make and amend rules governing its practice,” a
source of authority that the District of Oregon has invoked to establish two rules that govern professional standards of
conduct in the district. The first is LR 83-7, “Standards of Professional Conduct,” providing that attorneys practicing in the
District of Oregon must, among other things, be familiar and comply with the standards of professional conduct required
of members of the Oregon State Bar and this court’s Statement of Professionalism.
The second local rule is LR 83-8, “Cooperation Among Counsel,” which proscribes certain behaviors between opposing
lawyers and establishes the consequences for engaging in unprofessional behavior. Note that the rule authorizes the
judge to impose sanctions against an attorney who unreasonably refuses to “accommodate the legitimate requests of
opposing counsel.” Here, a reasonableness standard is applied to conduct occurring outside the judge’s presence.
Finally, professionalism also is embodied in mandatory conferral requirements adopted by both the U.S. District Court
and the Oregon Circuit Courts. See LR 7-1(a)(1)(A), requiring the parties to certify that before filing a motion, they “made
a good faith effort through personal or telephone conferences to resolve the dispute and have been unable to do so”;
and Oregon Circuit Court Uniform Trial Court Rule 5.010, requiring lawyers to certify that they have conferred on motions
as a precondition to their filing.
These rules convey the message that judges expect lawyers to talk and attempt to resolve disputes that could lead to
motions, and they apply to virtually every motion. Failure to comply with these rules will incur risk of having the motion
denied outright. Ultimately, conferral requirements force lawyers to meaningfully discuss a motion and resolve the issues
that lead to the filing of motions. When that occurs, parties are spared unnecessary time and expense, the case moves
forward more quickly, and the lawyers might establish a foundation for resolving other disagreements without court
involvement.
When Should the Court Review an Issue of Professionalism?
Judges can review an issue of professionalism when a potentially unprofessional act occurs in the judge’s presence or
when the issue is brought to the court’s attention. The extent of the court’s review will depend on the unique
circumstances of each case. Keep in mind, however, that the court can on its own initiative inquire into conduct occurring
outside the courtroom that appears to be unprofessional. For example, a constant flow of discovery or pretrial motions,
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especially when the motions are permeated with claims of unprofessional conduct, could result in the court ordering the
attorneys to attend a hearing to explain their conduct. Judges do monitor their cases, and they will not look well upon
conduct that clearly does not advance the merits of the case but instead could lead to unnecessary motions, delays in
completing discovery, or unnecessarily prolonging the case. In federal court, a judge can shift to the parties the expense
created by uncooperativeness by appointing a special master to preside over the parties’ discovery activities, see FRCP
53(a)(1) (C), and requiring the parties to bear cost of the special master. See FRCP 53(a)(3).
How Should the Court Respond to an Issue of Professionalism?
This depends on the circumstances of the unprofessional conduct. First, the easy situation is when the conduct occurs in
the judge’s presence; the judge can often address it with an appropriate admonition. Remember that both state and
federal courts in Oregon have established written expectations for professional behavior by lawyers, and the judge can
give a pointed reminder of those expectations to the lawyer or lawyers. This could occur in the jury’s presence, and while
judges might try to avoid admonishing an attorney in the jury’s presence, the attorney can always avoid such
embarrassment by refraining from the behavior in the first place. Ultimately, the court must preserve the dignity of the
court in the eyes of the jury and public in general, and doing that could require taking appropriate actions in front the jury
or on the record.
Second, the court can address unprofessional content in lawyers’ written submissions, either in the court’s written
decision or at hearing. Judges can remind counsel — on or off the record — that such language in a brief is neither
helpful to the court nor professional.
Third, if a motion presents substantive violations of ethics, statutes or rules of procedure or evidence that also happen to
be instances of unprofessional conduct, then the court can rely on those standards in imposing a commensurate
sanction. See, for example, 28 U.S.C. § 1927 (sanctions for unreasonable or vexatious litigation conduct); FRCP 11(c)
(sanctions); ORCP 17 D (same); FRCP 37 (expenses, sanctions, and expenses on failure to admit); ORCP 46 (same);
UTCR 1.090(2) (sanctions for failure to comply with UTCR or SLR); UTCR 19 (contempt).
Fourth, if the judge anticipates issues of professionalism may arise in a case, there are always pretrial management
procedures and rules for asserting greater control over the lawyers and their clients. See, for example, FRCP 16 (pretrial
and scheduling conference); UTCR 6.010 (conferences in civil proceedings); Multnomah County SLR 6.014 (pre-trial
case management conferences in civil actions).
Why is it a Challenge for Judges to Address Issues of Professionalism?
Most incidents of unprofessional conduct occur outside the presence of the judge. As an example, a discovery motion
often involves accusations and counter-accusations, such that by the time it reaches the judge it’s usually impossible to
determine who, if anyone, is at fault.
Also, a potential incident of unprofessional conduct often has a limited factual record from which a judge may make
determinations and, if there is a factual record, it may be dense with detail. It’s difficult, sometimes impossible, and
always time-consuming, for judges to try to determine who “started it.” Thus, keep in mind that if you file a discovery
motion that involves such conduct as a component of the dispute, you may well be disappointed in the outcome. Simply
put, time constraints often force judges to move past such allegations and focus on promptly resolving the discovery
dispute so that the parties can get on with discovery and the case will continue to move forward.
Further, the claimed conduct may be a culmination of discrete actions rather than a distinct and overt incident, making
particularly difficult the determination of whether there was any unprofessional conduct at all. Judges don’t live with a
case the way lawyers do; they don’t regularly interact with the lawyers on all matters pertaining to the case, and thus,
they don’t share the accusing lawyer’s sense of frustration or even anger over the relationship with opposing counsel.
What might look like unprofessional conduct to the accusing lawyer with many months of personal experience might look
different to the judge reading the motion.
Finally, keep in mind that the source of the unprofessional conduct may become unclear if the accusing lawyer responds
in similarly unprofessional fashion. Before you file a motion that involves allegations of unprofessional conduct by the
other lawyer, and especially if you are seeking sanctions, first make sure that the other lawyer will not be able to say the
same of you in his or her response. If she can, then don’t be surprised when the judge denies your motion or
admonishes both sides for unprofessional conduct.
ABOUT THE AUTHOR
The Hon. John V. Acosta is a magistrate judge of the U.S. District Court for the District of Oregon.
© 2010 Hon. John V. Acosta
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The role of lawyers and judges is to help people in our legal system simultaneously exercise their rights and reach the
common good under a rule of law. Our mandate of professionalism emphasizes the roles that judges and lawyers alike
have in maintaining the integrity of the judicial process, protecting the public and ensuring the future of our profession.
Why Professionalism?
Justice Sandra Day O’Connor explained: “Lawyers possess the keys to justice under a rule of law, the keys that open
the courtroom door. Those keys are not held for lawyers’ own private purposes; they are held in trust for those who
1

would seek justice, rich and poor alike.” Professionalism can be defined as the continuous affirmation in our day-to-day
actions that we are striving for the higher ideal of justice for our clients and ultimately for the public good. When we step
into the federal courthouse in Portland, lawyers are reminded of their solemn commitment to professionalism: “The First
Duty of Society is Justice.” It’s difficult to convince clients, other lawyers and the court that you are fulfilling that duty if
you are behaving as though you are ready to engage in a cage fight.
Professionalism and ethics are not synonymous. Ethics rules mandate minimum behavioral requirements, which if not
met, usually result in some form of discipline from the state bar association, the regulatory body that oversees all
lawyers. Professionalism embodies aspirational goals that lawyers, as practitioners of a distinguished profession, should
strive to meet when dealing with each other, the court and clients. Conducting oneself professionally helps ensure public
trust and confidence in the integrity of the justice system.
Professionalism also demonstrates the lawyer’s integrity and respect for the judicial process, which in turn engenders
credibility. In our profession, credibility is the currency of the realm. No lawyer gets much accomplished for a client,
whether in the courtroom or in the conference room, unless he or she has built a foundation of credibility upon which to
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conduct the client’s business. This enhanced credibility of the lawyer in the eyes of opposing counsel, the court and the
jury inevitably helps a lawyer advocate towards an efficient and fair resolution of a dispute. Acting professionally helps to
better focus opposing counsel, the court or the jury on the issues for decision rather than on the conduct of the lawyers,
avoiding a scenario that often leads to a written and oral record clouded with personal attacks and other boorish noise.
Professionalism and effective advocacy go hand-in-hand. Professionalism begets trust, and cooperation is sure to follow
closely behind. This trust and cooperation translates to lower costs of litigation and a higher probability of an early and
fair resolution.
Professionalism among lawyers and the court also makes the practice of law a more fulfilling life. A lawyer’s good
reputation — the legacy that remains beyond one’s life — will be the better for having acted with professionalism.
Finally, professionalism is necessary to maintain the integrity of the judicial process and the public’s confidence in the
judicial system. Professionalism increases public confidence in individual lawyers and judges as well as the judicial
system. The public has a greater respect for the judicial process and the results of that process if the lawyers and judges
exhibit professionalism while working through a dispute. If judges and lawyers do not act to ensure professionalism,
through legislative action the public may seek changes to the judicial branch or alter the exclusive privilege of lawyers to
represent clients before the courts or in legal matters.
Causes of Unprofessional Conduct
Unprofessional conduct is the result of a number of factors. First, unprofessional conduct may result from a belief that a
lawyer is effective only if he or she acts like a “Rambo litigator,” “hired gun,” “junkyard dog,” “hard fighter” or “bulldog.”
Some lawyers who labor under this belief are often compensating for a lack of experience, skill or confidence.
Second, client perceptions — that their lawyer must be obnoxious to achieve successful results or outcomes — are
sometimes a factor in unprofessional behavior. Some clients are convinced that litigation should be conducted like
armed combat against an enemy, and such clients may shop around until they find a lawyer or firm they perceive to have
a “Rambo litigator” style. When we encounter prospective clients who subscribe to this philosophy, we should stop to
consider whether we want to represent such clients. Often, they are the clients who criticize your judgment, find ways to
dispute your fees and never seem to be happy with any result you obtain for them.
Third, the adversarial nature of the litigation process or a tense business transaction can be a factor. But while the legal
process is adversarial it need not be acrimonious. We should strive to agree to disagree and not resort to personal
attacks, condescending comments and threats of sanctions motions, whether orally, in briefs or in letters or e-mails, in
an effort to get our way or to simply harass our opponent.
Fourth, the adversary system is inherently stressful. Practicing law is difficult enough without artificially ramping up the
stress level. Be mindful too that at any given time an opponent might be coping with stress, perhaps significant, because
of workload, events in his or her personal life or other factors.
Fifth, the business of practicing law can be a factor — the bottom line of the law firm or law office environment. Billable
hours, high case volumes, insufficient support staff, administrative chores, client expectations, marketing and other
obligations and duties can result in a “piling on” feeling of despair. The sheer weight of these responsibilities can make it
difficult for us to be civil to one another, and that’s when professionalism suffers.
Sixth, and finally, are size and technology. As the bar’s membership grows, there is less opportunity for its members to
know each other. You’re less likely to be rude and harsh toward a lawyer you’ve known for some period of time and will
deal with again, than you are toward a lawyer you’ve never met and likely won’t encounter again. Technology hampers
collegiality because it allows us to insulate ourselves from direct, real-time contact with one another. Meetings and
phone calls to discuss a new case, confer over a motion or discuss trial exhibits and jury instructions are more likely to
foster professionalism between lawyers than sending e-mails, texting messages or faxing letters back and forth.
Costs of Unprofessional Conduct
For starters, the costs of unprofessional conduct include a diminished quality of professional and personal life. We aren’t
hockey players. Do we want to spend eight, 10 or 12 hours a day engaging in the verbal and written equivalent of
body-checking each other into the boards each time we interact with one another? We don’t, and common sense tells us
why: we can’t behave badly day after day, for weeks, months and years of practicing law without becoming that
personality in all aspects of our lives. Ultimately, the pernicious effect on one’s family, friends and colleagues over the
course of a 30- or 40-year career should be obvious.
Without professionalism lawyers are simply pieces in a game of survival of the fittest. In such a model, brute force
dominates and what is right and just is often relegated to secondary importance or completely overlooked. In effect,
lawyers devolve into mere agents of their respective clients’ interests without regard to the broader picture of public
good.
Unprofessional conduct also distorts the judicial process and “Equal Justice Under Law;” increases financial, business
and personal costs to parties; inflicts personal stress on clients, lawyers and judges; causes personal and professional
relationships to deteriorate; erodes personal physical and mental health; damages or destroys your reputation among
colleagues and the public at large; and diminishes your ability to attract desirable clients.
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The Relationship Among the Rules and Professionalism
Oregon’s Rules of Professional Conduct (RPC or ethics) and the various state and federal rules of procedure and
evidence are mandatory rules. Professionalism, however, is a standard to which lawyers should aspire. Professionalism
picks up where the ethics rules leave off. Professionalism means following the spirit of the rule, not just the letter of it,
and the willingness to go beyond what is required to extend courtesies and accommodations to colleagues, including
opponents, where doing so imposes no detriment on your client.
The Oregon State Bar’s current “Statement of Professionalism,” was adopted by the OSB House of Delegates and
approved by the Oregon Supreme Court, effective Nov. 16, 2006. A “Statement of Professionalism” also has been
adopted by the United States District Court for the District of Oregon. Other standards may apply in Oregon as well, as
many professional organizations have adopted Professionalism goals. See, for example, the Multnomah Bar
Association’s “Commitment to Professionalism,” adopted June 1, 2004. These documents may be found on the Oregon
State Bar’s Professionalism web page, www.osbar.org/onld/professionalism.html.
Whether it’s a court or an organization that has adopted a statement of professionalism, the fact that it has embraced
those ideals demonstrates the expectation that a standard of conduct higher than the floor created by the ethics rules
applies. Simply put, a statement of professionalism sends a message that it is not enough for lawyers to comply only
with the ethics rules or rules of procedure.
Moreover, as a self-regulating profession, lawyers have the primary responsibility of ensuring professionalism. While a
wide range of options are available to a lawyer to effectively deal with the unprofessional conduct of another lawyer,
instances exist when a lawyer must at some point present the issue to the court for resolution.
When to Bring Unprofessional Conduct to the Court’s Attention
Unprofessional conduct should be brought to the attention of the court only as a last resort when a party’s rights are
prejudiced or there is a real threat of prejudice. Lawyers — the persons charged with resolving differences — are in the
best position to resolve professionalism issues. A lawyer may take a number of steps to obviate the need for court
intervention. If those efforts are unsuccessful or futile, then the matter should be presented to the court after the
appropriate conferral. Consider these three steps when confronting what you perceive to be a lack of civility.
First, before making a judgment about whether a lawyer has acted unprofessionally, determine the facts. A lawyer’s
conduct is often caused by circumstances outside his or her control. For example, if a lawyer is not producing responsive
documents in a timely manner, the delay may be caused by the actions of the client rather than the lawyer. Similarly, a
delay in responding to requests for scheduling or conferral may be caused by another professional commitment or even
a personal issue. Effective communication can often reveal whether there is an issue of professionalism. A telephone
call or e-mail to the lawyer, co-counsel or an assistant can often clear up the matter. The bottom line is to get your facts
straight before operating on the assumption that a lawyer is acting unprofessionally. With a full picture of the facts, you
can effectively respond.
Second, when faced with unprofessional conduct, the first strategy may be to ignore it. The conduct may not be worth
acknowledging, and at times a decision to not respond to unprofessional conduct will send the signal to the offending
lawyer that unprofessional conduct will be ineffective. Some lawyers, often those who are more experienced, use
unprofessional conduct as a tool to throw their opponent off balance. The offending lawyer, however, may abandon the
costly approach of unprofessionalism if it proves ineffective. Sometimes ignoring unprofessional behavior requires
patience, even a lot of it, and it should never be ignored if there is a real threat of prejudice to the client. Mostly, however,
demonstrating that the behavior won’t work and focusing on the merits of the case often is the best way to put an end to
such tactics.
Third, after exercising judgment as to whether to respond to the unprofessional conduct, directly informing your
opponent of the unprofessional conduct can be effective. Even those who act unprofessionally do not like to think of
themselves as having acted in such a way. They might think of themselves as fighting hard or being zealous for their
client. Reminding the other lawyer of basic principles of courteous or fairness or referring to the applicable standards of
conduct promulgated by the court, however, can cause the other lawyer to moderate or stop the behavior.
If informal efforts are not successful, an issue of unprofessional conduct should be presented to the court if the conduct
is interfering with a party’s rights or the “just, speedy and inexpensive determination” of an action. FRCP 1; ORCP 1 B.
Unprofessional conduct between lawyers that is merely rude, bothersome or petty should not be brought to the attention
of the court unless it begins to interfere with discovery or the case’s overall progress. A good guideline is that
unprofessionalism should be brought to the attention of the court either when an ethics or court rule is clearly implicated
or when a history of sufficiently documented unprofessional conduct demonstrates a threat to the rights of a party.
Obviously, considerations of time and cost are at play, but these considerations must be weighed against the potential
benefit of a favorable ruling and more generally addressing the unprofessional conduct.
How to Bring Unprofessional Conduct to the Attention of the Court
The nature of the conduct determines how the conduct should be brought to the court’s attention. If the unprofessional
conduct occurs during trial or hearing, the court usually will address it without the need for a lawyer to call attention to it
by objection or request for a side bar. If the conduct occurs outside the presence of the court, a request for a pretrial
conference may be appropriate to address the issue. If an issue arises during a deposition, judges often are available by
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telephone to immediately address the problem. Other instances will require a formal motion.
Before a motion can be filed, however, the lawyer must have a personal or telephone conference with opposing counsel
on issues or disputes. Oregon’s conferral rules, Local Rule 7.1 (federal) and UTCR 5.010 (state), require a “good faith”
effort to confer.
These conferral rules require that the lawyers actually talk or explain in a certificate why conferral did not occur, and
these rules are often strictly enforced.

2

The conferral rules address the situation in which a lawyer may be obstructive or dilatory in the conferral process. If a
lawyer refuses to confer, simply include that in the certification. A clear refusal to confer, however, does not happen
frequently. The problems most often arise when a lawyer chooses not to provide sufficient information for a meaningful
conferral. For example, some lawyers choose not investigate whether there may be responsive documents and simply
“stand” on their objections. The failure of a lawyer to determine if requested documents actually exist can lead to the
parties briefing and courts ruling on the discoverability of documents that do not exist. This scenario is costly to the
parties and the court when it ends up ruling on hypotheticals.
Lack of Experience Can Play a Role
Often times, unprofessional conduct is the product of a lack of experience or a desire to compensate for inexperience. In
some instances, inexperienced lawyers neither fully understand that they are expected to be professional, nor
understand that a professional approach is the most effective, nor do they understand what is or is not professional. In
yet other instances, an inexperienced lawyer may attempt to make up for lack of experience by engaging in short-sighted
and obnoxious strategies to gain an advantage, however short-lived. Sometimes, inexperienced lawyers are told or
“taught” that being subjected to sharp practices is just a right of passage — part of the hazing process. This “tradition”
perpetuates unprofessionalism.
Responsible mentorship of younger lawyers is a key to instilling professionalism. Oregon law schools are answering the
call to teach future lawyers that professionalism is expected and effective in law practice. The New Lawyers Division of
the Oregon State Bar and various bar associations have mentorship programs. In addition to these formal programs,
judges and lawyers at every opportunity should reach out to fellow lawyers — in words and deed — to spread the
message of professionalism.
Conclusion
Professionalism is consistent with that shared value to do good that led us to law school. The citizens of Oregon and
members of the bench and bar who each hold the privilege to serve the public expect and deserve professionalism in
our judicial system. We must constantly renew our sense of commitment to our court system and the public good. The
judges and lawyers of Oregon are in partnership to support one another to live the ideal of professionalism.
Whatever a lawyer may gain by unprofessional conduct is frequently short-lived. Unprofessional conduct is subject to the
law of karma or that proverbial boomerang that returns to hit its thrower between the eyes. In our Oregon legal
community, conduct unbecoming of our profession is noticed by other lawyers and eventually within the circle of judges.
A lawyer can labor for years to build a good reputation, but a single act of unprofessionalism can cause that reputation to
evaporate.
We should avoid engaging in unprofessional behavior even if the other side is doing so. We also should refrain in
argument and written submissions from personal attacks or criticisms of opposing counsel. Model professional behavior
when dealing with all others encountered in your daily practice, especially younger lawyers. These acts will reward the
lawyer, the client and the public we serve.
Endnote
1 Speech, “Professionalism,” Associate Justice Sandra Day O’Connor, 78 Oregon Law Review 385, 390
(Summer 1999).
2 See, for example, Section 4(A)(3) of the Multnomah County Civil Motion Panel Statement of Consensus:
“[The certificate] must either state that the lawyers actually talked or state facts showing good cause why they
did not.”
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I. What New Lawyers Need to Know About
Ethics to Avoid a Bar Complaint
A.	Introduction and some statistics
1.
2.
B.

40/17 and 8/1
Statistics and the 2010 CAO/DCO annual reports

Competence and ORPC 1.1

1.
A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.
2.
Some examples
a.
In re Bettis, 342 Or 232, 149 P3d 1194 (2006)
Attorney failed to provide competent services to a criminal defense client when he sought and obtained his client’s waiver of the right to a jury
trial without first reviewing any discovery or conducting any factual or
legal investigation into the issues in the case.
b.
In re Trukositz, Or S Ct S51683, 19 DB Rptr 78 (2005)
Attorney failed to claim PIP benefits for a client in a personal injury case
because he did not know such benefits were available.
c.
In re Dixon, 22 DB Rptr 241 (2008)
Attorney was retained to file a petition for post-conviction relief on behalf of a client. Although attorney’s petition was timely under state law,
attorney did not know about, and missed the filing deadline under a
federal statute, resulting in the client losing the right to later file a writ
of habeas corpus.
C.

Abiding by client’s decisions and ORPC 1.2(a)

1.
Subject to paragraphs (b) and (c), a lawyer shall abide by
a client’s decisions concerning the objectives of representation and, as
required by Rule 1.4, shall consult with the client as to the means by
which they are to be pursued. A lawyer may take such action on behalf
of the client as is impliedly authorized to carry out the representation.
A lawyer shall abide by a client’s decision whether to settle a matter. In
a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive
jury trial and whether the client will testify.
2.
Some examples
a.
In re Banks, 21 DB Rptr 193 (2007)
Attorney unilaterally dismissed a client’s medical malpractice lawsuit
without her knowledge or consent and then failed to inform the client
that he had done so.
b.
In re Clarke, 22 DB Rptr 320 (2008)
After deciding that a client’s appeal had no merit, attorney decided not
to file a brief, did not withdraw, allowed the appeal to be dismissed, and
thereafter failed to disclose the dismissal to the client [DR 7-101(A)(2)]
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D.

Diligence and ORPC 1.3

1.
A lawyer shall not neglect a legal matter entrusted to the
lawyer.
2.
Some examples
a.
In re Knappenberger, 340 Or 573, 135 P3d 297 (2006)
Attorney’s eight year neglect in obtaining and filing a qualified domestics relations order for a client violated the rule. Evidence of hardship or
injury to the client is not necessary establish a violation. [DR 6-101(B)]
b.
In re Obert, 336 Or 640, 89 P3d 1173(2004)
Attorney failed to pursue a client’s adoption matter when he could not
locate the birth father and did not know how to proceed. In another
matter, attorney failed to file a timely notice of appeal and then failed to
inform the client for five months that the appeal had been dismissed. In
a third matter, attorney failed to respond to a client’s repeated requests
for the return of file documents. [DR 6-101(B)]
c.
In re LaBahn, 335 Or 357, 67 P3d 381 (2003)
Attorney filed a lawsuit for a client on the last day before the statue of
limitations ran, but failed to effect timely service on the defendants, resulting in the suit’s dismissal. This failure plus the attorney’s failure to
inform his client of the dismissal for over a year constituted neglect of a
legal matter. [DR 6-101(B)]
E.

Communication and ORPC 1.4(a) & (b)

1.
(a) A lawyer shall keep a client reasonably informed about
the status of a matter and promptly comply with reasonable requests for
information.
		
(b) A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding the
representation.
2.
Some examples
a.
In re Coyner, 342 Or 104, 149 P3d 1118 (2006)
Attorney committed neglect when he was appointed to handle a client’s
appeal but took no action on the matter for nearly a year and allowed
the appeal to be dismissed. Attorney failed to disclose the dismissal to
the client. The fact that the appeal may not have had any arguable merit
does not excuse the violation. An attorney must communicate bad news
as well as good news to the client, and a failure to do so timely is neglect.
[DR 6-101(b)]
b.
In re Unfred, 22 DB Rptr 276 (2008)
Attorney was unaware that his paralegal was intercepting and failing
to pass along to him numerous phone and e-mail messages from a client who was inquiring about the status of her legal matter. Attorney
nevertheless violated the rule because he failed to adequately supervise
his staff and was himself neglecting the client matter during this same
period.
c.
In re Perry, 21 DB Rptr 24 (2007)
Attorney failed to complete an uncontested adoption over a five-year
period, twice allowing the matter to be dismissed by the court. He also
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failed to respond to client inquiries, failed to inform the clients of the
dismissals, and did not tell them that he had moved. [DR 6-101(B), DR
7-101(A)(2))]
F.	Fees and ORPC 1.5
1. (a) A lawyer shall not enter into an agreement for, charge or collect an illegal or clearly excessive fee or a clearly excessive amount for
expenses.
(b) A fee is clearly excessive when, after a review of the facts,
a lawyer of ordinary prudence would be left with a definite and firm
conviction that the fee is in excess of a reasonable fee. Factors to be considered as guides in determining the reasonableness of a fee include the
following:
		
(1) the time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform the legal
service properly;
		
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by
the lawyer;
		
(3) the fee customarily charged in the locality for similar
legal services;
		
(4) the amount involved and the results obtained;
		
(5) the time limitations imposed by the client or by the
circumstances;
		
(6) the nature and length of the professional relationship
with the client;
		
(7) the experience, reputation , and the ability of the lawyer or lawyers performing the services; and
		
(8) whether the fee is fixed or contingent.
(c) A lawyer shall not enter into an arrangement for, charge or
collect:
		
(1) any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a divorce or upon
the amount of spousal or child support or a property settlement;
		
(2) a contingent fee for representing a defendant in a criminal case; or
		
(3) a fee denominated as “earned on receipt,” “nonrefundable” or in similar terms unless it is pursuant to a written agreement
signed by the client which explains that:
			
(i) the funds will not be deposited into the lawyer
trust account, and
			
(ii) the client may discharge the lawyer at any time
and in that event may be entitled to a refund of all or part of the fee if the
services for which the fee was paid are not completed.
(d) A division of a fee between lawyers who are not in the same
firm may be made only if:
		
(1) the client gives informed consent to the fact that there
will be a division of fees, and
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(2) the total fee of the lawyers for all legal services they
rendered the client is not clearly excessive.
(e) Paragraph (d) does not prohibit payments to a former firm
member pursuant to a separation or retirement agreement, or payments
to a selling lawyer for the sale of a law practice pursuant to Rule 1.17.
2.
Some examples
a.
In re Knappenberger, 344 Or 559, 86 P3d 272 (2008)
Attorney charged a client an attorney fee in a social security disability
claim without the approval required by law from the Social Security Administration. In another matter, attorney charged a client for time spent
preparing an affidavit in defense of the client’s challenge to attorney’s
fee. [DR 2-106(A)]
b.
In re Fadeley, 342 Or 403, 153 P3d 682 (2007)
Even though attorney considered the $10,000 retainer he accepted in a
divorce case to be nonrefundable and earned on receipt, it became a
clearly excessive fee when the client terminated him before much work
had been done and the legal matter was not completed. [DR 2-106(A)]
c.
In re Paulson, 335 Or 436, 71 P3d 60 (2003)
Attorney charged a clearly excessive fee when he billed a client for his
time responding to an ethics complaint filed by the client. The charge
was excessive because it was for time spent in pursuit of the attorney’s
own interests, the client had no obligation to pay it, and it did not benefit the client. [DR 2-106(A)]
d.
In re Runnels, 22 DB Rptr 254 (2008)
Attorney’s fee from a probate estate was illegal because it was not
approved by the court, as required by statute, before it was paid to
attorney.
G.

Client Confidences and RPC 1.6

1. (a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or
the disclosure is permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
		
(1) to disclose the intention of the lawyer’s client to commit a crime and the information necessary to prevent the crime;
		
(2) to prevent reasonably certain death or substantial bodily harm;
		
(3) to secure legal advice about the lawyer’s compliance
with these Rules;
		
(4) to establish a claim or defense on behalf of the lawyer
in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon
conduct in which the client was involved, or to respond to allegations in
any proceeding concerning the lawyer’s representation of the client;
		
(5) to comply with other law, court order, or as permitted
by these Rules; or
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(6) to provide the following information in discussions
preliminary to the sale of a law practice under Rule 1.17 with respect
to each client potentially subject to the transfer: the client’s identity; the
identities of any adverse parties; the nature and extent of the legal services involved; and fee and payment information. A potential purchasing
lawyer shall have the same responsibilities as the selling lawyer to preserve information relating to the representation of such clients whether
or not the sale of the practice closes or the client ultimately consents to
representation by the purchasing lawyer.
		
(7) to comply with the terms of a diversion agreement,
probation, conditional reinstatement or conditional admission pursuant
to BR 2.10, BR 6.2, BR 8.7or Rule for Admission Rule 6.15. A lawyer serving as a monitor of another lawyer on diversion, probation, conditional
reinstatement or conditional admission shall have the same responsibilities as the monitored lawyer to preserve information relating to the
representation of the monitored lawyer’s clients, except to the extent
reasonably necessary to carry out the monitoring lawyer’s responsibilities under the terms of the diversion, probation, conditional reinstatement or conditional admission and in any proceeding relating thereto.
2.
Some Examples
a.
In re Paulson, 341 Or 542, 145 P3d 171 (2006).
Attorney represented a client in connection with a charge that the client’s
boyfriend had sexually abused the client’s daughter. The boyfriend was
a former client of the attorney. At a hearing where attorney represented
the client, attorney knowingly revealed information about the boyfriend
that he learned from the prior representation and used that information
to the boyfriend’s disadvantage. [DR 4-101(B)(1) and (B)(2)]
b.
In re Langford, 19 DB Rptr 211 (2005).
After termination by a client, attorney filed a motion to withdraw with
the court in which she disclosed confidential client communications and
the attorney’s personal judgments about the client’s honesty and the
merits of the legal matter. [DR 4-101(B)(1) and (B)(2)]
H.

Delivery of funds or property, accountings, and ORPC 1.15-1(d)
& (e)

1. (d) Upon receiving funds or other property in which a client or
third person has an interest, a lawyer shall promptly notify the client or
third person. Except as stated in this rule or otherwise permitted by law
or by agreement with the client, a lawyer shall promptly deliver to the
client or third person any funds or other property that the client or third
person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.
(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the
lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute
all portions of the property as to which the interests are not in dispute.
2.
Some examples
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a.
In re Koch, 345 Or 444, 198 P3d 910 (2008)
The obligation to render an accounting of property to a client is conditioned on a client’s request for such an accounting. No evidence of such
a request was present and, therefore, this charge was dismissed. [Note:
the duty under RPC 1.15-1(d) differs from the prior disciplinary rule,
which did not require a client request. See In re Skagen, 342 Or 183, 149
P3d 1171 (2006).]
b.
In Re Gregory, 19 DB Rptr 150 (2005)
Attorney ignored requests from his former client and her new counsel
for the client’s file and the unearned portion of her retainer, until the client filed a complaint with the bar. [DR 9-101(C)(4)]
c.
In re Arneson, 22 DB Rptr 331 (2008)
An escrow company sent proceeds from the sale of property to attorney’s office pursuant to an agreement whereby funds would be held in
trust until a dispute over entitlement to the funds between attorney’s
client and a former spouse was resolved. Attorney did not notify the
former spouse that attorney’s office had received the funds and attorney
negligently disbursed the disputed funds to his client.
I.	False statements to the courts and ORPC 3.3(a)(1)
1. (a) A Lawyer shall not knowingly:
		
(1) make a false statement of fact or law to a tribunal or fail
to correct a false statement of material fact or law previously made to
the tribunal by the lawyer
2.
Some examples
a.
In re Kluge, 335 OR 326, 66 P3d 492 (2003)
Attorney presented to one judge a motion to disqualify another judge
without informing the motions judge that the judge to be disqualified
had already made a substantive ruling in the case. Attorney also violated the rule by intentionally not giving notice of the motion to opposing
counsel or the judge he sought to disqualify. [DR 1-102(A)(3)]
b.
In re Cathcart, 21 DB Rptr 299 (2007)
Attorney filed a lawsuit on behalf of a minor child in which he falsely
alleged that the child’s mother was the child’s duly appointed conservator for the purposes of the suit. Although attorney had intended to petition for the mother’s appointment as conservator, he knew he had not
yet done so when the suit was filed.
c.
In re Koessler, 18 DB Rptr 105 (2004)
Attorney made material misrepresentations to the court when she falsely stated that she had a medical expert who would testify in support of
her client’s malpractice claim. [DR 1-102(A)(3), DR 7-102(A)(5)]
J.

Transactions with persons other than clients and ORPC 4.1

1.
In the course of representing a client a lawyer shall not
knowingly:
(a) make a false statement of material fact or law to a third person; or
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(b) fail to disclose a material fact when disclosure is necessary to
avoid assisting an illegal or fraudulent act by a client, unless disclosure
is prohibited by Rule 1.6
2.
Some examples
a.
In re Levie, 342 Or 462, 154 P3d 113 (2007)
In a dispute concerning his client’s compliance with the terms of a settlement agreement, attorney falsely represented to opposing counsel that
all the client’s sculptures had been turned over to a gallery for sale, when
in fact three sculptures were on display in attorney’s law firm. Attorney
also falsely represented that there were no security interests encumbering the sculptures. Finally, attorney falsely represented to an arbitrator
that opposing counsel knew of and consented to the three sculptures
being displayed in attorney’s law firm. [DR 7-102(A)(2)]
b.
In re Britt, 20 DB Rptr 100 (2006)
At the request of a financial planner who was handling the affairs of
an elderly client and was the donee of a substantial gift from the client,
attorney authored a letter in which he asserted that the client was of
sound mind and intended the gift for the planner, and also vouched for
the character of the planner. In fact, attorney had never met the client,
had not communicated with the client about the gift and did not know
the planner to the extent asserted in the letter. [DR -102(A)(3)]
c.
In re Gilbert, 17 DB Rptr 215 (2003)
Attorney misrepresented to the adverse insurance carrier that he had
authority to settle his client’s claim, and then settled the claim without
the knowledge or authority of the client. [DR 1-102(A)(3)]
K.

The dishonesty rule and ORPC 8.4(a)(3)

1.
It is professional misconduct for a lawyer to:
		
(3) engage in conduct involving dishonesty, fraud, deceit
or misrepresentation that reflects adversely on the lawyer’s fitness to
practice law
2.
Some examples
a.
In re O’Connor, Or S Ct S53260, 20 DB Rptr 42 (2006)
Concerned about the possibility of failing a pre-employment drug test
for a job as a deputy district attorney because of prior marijuana use,
attorney surreptitiously diluted her urine samples during the test and
consumed a detoxifier. When confronted by her prospective employer
with her anomalous test results, attorney denied any drug use or test
tampering.
b.
In re Carpenter, 337 Or 226, 95 P3d 203 (2004)
Attorney engaged in dishonesty when he created an internet bulletin
board account in the name of a high school teacher in his community
and posted a message purported written by the teacher which suggested that the teacher had engaged in sexual relations with his students.
While not every dishonest act subjects an attorney to discipline, there
was sufficient nexus here between attorney’s conduct and his fitness to
practice law because he created a significant risk that his actions would
affect the teacher’s legal rights adversely. [DR 1-102(A)(3)]
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c.
In re Lane, 252 DB Rptr 227 (2008)
Upon the request of a client, attorney backdated promissory note and
transmittal letter to make it appear as if a loan transaction took place a
year earlier than it actually did. [DR 1-102(A)(3)]
L.	Written advisory opinions and ORPC 8.6
1. (a) The Oregon State Bar Board of Governors may issue formal
written advisory opinions on questions under these Rules. The Oregon
State Bar Legal Ethics Committee and General Counsel’s office may
also issue informal written advisory opinions on questions under these
Rules. The General Counsel’s Office of the Oregon State Bar shall maintain records of both OSB formal and informal written advisory opinions
and copies of each shall be available to the Oregon Supreme Court, Disciplinary Board, State Professional Responsibility Bard, and Disciplinary Counsel. The General Counsel’s Office may also disseminate the
bar’s advisory opinions as it deems appropriate to its role in educating
lawyers about these Rules.
(b) In considering alleged violations of these Rules, the Disciplinary Board and Oregon Supreme Court may consider any lawyer’s
good faith effort to comply with an opinion issued under paragraph (a)
of this rule as:
		
(1) a showing of the lawyer’s god faith effort to comply
with these Rules; and
		
(2) a basis for mitigation of any sanction that may be imposed if the lawyer is found to be in violation of these Rules.
(c) This rule is not intended to, and does not, preclude the Disciplinary Board or the Oregon Supreme Court from considering any other
evidence of either good faith or basis for mitigation in a bar disciplinary
proceeding.
M.
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Appendix A—Ethics Hot Spots for New
Lawyers—Presentation Slides

Amber Hollister & Chris Mullmann

Hot Spot #1: Gaining Competence
`

A lawyer shall provide competent
t ti
t a client.
li t Competent
C
t t
representation
to
representation requires the legal knowledge,
skill thoroughness and preparation reasonably
necessary for the representation. RPC 1.1.
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Hot Spot #2: Client Decisions
`

`

A lawyer shall abide by a client’s decisions
concerning the objectives of representation and,
and
as required by Rule 1.4, shall consult with the
client as to the means by which they are to be
pursued. A lawyer may take such action on
behalf of the client as is impliedly authorized to
carry out the representation. RPC 1.2(a).
But:
`
`

It is client’s decision whether to settle.
In criminal case, it is client’s decision whether to
accept plea, waive jury trial, or testify.

Hot Spot #3: Procrastination
`
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A lawyer shall not neglect a legal matter
t
t d tto the
th lawyer.
l
3
entrusted
RPC 1
1.3.
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Hot Spot #4: Communication
`

`

A lawyer shall keep a client
reasonably informed about
the status of a matter and
promptly comply with
reasonable requests for
information. RPC 1.4(a).
A lawyers shall explain a
matter to the extent
y necessary
y to
reasonably
permit the client to make
informed decisions
regarding the
representation. RPC 1.4(b).

Hot Spot #4: Fees
`

A lawyer shall not enter into an agreement for,
charge
h
or collect
ll t an illegal
ill
l or clearly
l
l excessive
i
fee or a clearly excessive amount for expenses.
RPC 1.5(a).
`
`
`

RPC 1.5(b) provides factors for evaluating
reasonableness of fees.
Restrictions on contingent fees. RPC 1.5(c)(1).
Requirements for “nonrefundable” fixed fee
agreements. RPC 1.5(c)(3).
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Hot Spot #5: Client Confidences
`

Lawyers shall not reveal any information relating to
p
of a client,, unless client gives
g
the representation
informed consent, disclosure is impliedly
authorized, or the rules provide exception. RPC 1.6.

`

“Information relating to representation” includes
both information that would be attorney-client
privileged AND other information gained in a
current or former professional relationship that the
client has requested to be held inviolate or the
disclosure of which would be embarrassing or
would be likely to be detrimental to the client. RPC
1.0(g).

Hot Spot #6: Other People’s Money
`

`
`
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Lawyers must promptly notify client or third person
of the receipt of funds or other property in which
they have an interest, and promptly deliver
anything to which they are entitled. RPC 1.15-1(d).
Lawyers must provide a full accounting, upon
request. RPC 1.15-1(d).
If there is a dispute about who is entitled to the
funds or other property,
property the disputed property shall
be kept separate by the lawyer until the dispute is
resolved. RPC 1.15-1(e).
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Hot Spot # 7: Candor to the Court
`

`

A lawyer shall not knowingly make a false
statement
t t
t off fact
f t or law
l
to
t a tribunal
t ib
l or fail
f il to
t
correct a false statement of material fact or law
previously made to the tribunal by the lawyer.
RPC 3.3(a)(1).
But
`
`

RPC 1.6 may
yp
prevent lawyer
y from disclosing
g false
statement.
In some cases, lawyers may be forced to seek to
withdraw from representation. RPC 1.16.

Hot Spot # 8: Truthfulness to
Others
`

In the course of representing a client a lawyer
shall not knowingly make a false statement of
material fact or law to a third person; or fail to
disclose a material fact when disclosure is
necessary to avoid assisting an illegal or
fraudulent act by a client, unless disclosure is
prohibited by Rule 1.6. RPC 4.1.
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Hot Spot #9: Dishonesty
`

It is professional misconduct for a lawyer to engage
in conduct involving dishonesty, fraud, deceit or
misrepresentation that reflects adversely on the
lawyer’s fitness to practice law. RPC 8.4(a)(3).

Hot Spot # 10: Asking for Help
`

The Ethical Oregon Lawyer CLE is on BarBooks.

`

Don’t be afraid to call the Ethics Hotline for
prospective ethics guidance.
`
`

`
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Helen Hierschbiel, General Counsel, 503.431.6361
Amber Hollister, Deputy General Counsel,
503.431.6312

RPC 8.6(a) allows General Counsel to provide
informal written ethics opinions to all members
of the bar.
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Questions?

2–15

7

Chapter 2—Ethics Hot Spots for New Lawyers

2–16

Chapter 3—Law Practice Management Resources

Chapter 3

Law Practice Management
Resources
Beverly Michaelis
Professional Liability Fund
Tigard, Oregon
Table of Contents
I.

Law Practice Management Resources—Presentation Slides  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  3–1

3–i

Chapter 3—Law Practice Management Resources

3–ii

8/10/2011
Chapter 3—Law Practice Management Resources

I. Law Practice Management
Resources—Presentation Slides

L AW P RACTICE
MANAGEMENT RESOURCES
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BeverlyMichaelis
beverlym@osbplf.org
DeeCrocker
deec@osbplf.org
SheilaBlackford
sheilab@osbplf.org

P RACTICE M ANAGEMENT A DVISORS
503-639-6911
800-452-1639

MeloneyC.Crawford
meloneyc@oaap.org
ShariR.Gregory
sharig@oaap.org
MikeLong
mikel@oaap.org
Douglas S.Querin
Douglasq@oaap.org

OAAP ATTORNEY COUNSELORS
503-226-1057
800-321-6227
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I. Four Layers of Diversity Chart

Reprinted with permission by Marilyn Loden and Judy Rosener
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II. You as a Culturally Diverse Entity Chart
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Appendix A—Cultural Competency:
Mentoring Diverse Lawyers & Serving
Diverse Clients—Presentation Slides

Cultural Competency:
p
y
Mentoring Diverse Lawyers
& Serving Diverse Clients
September 2011
Mariann Hyland, JD, MSW

1

Objectives

1. Exploremultipledimensionsofdiversityand
waysinwhichculturalnormsandvalues
influencebehaviors,attitudesandbeliefs.
2. Enhanceabilitytoeffectivelycommunicate
with,understandandmentordiversenew
lawyers.
lawyers
3. Cultivatetoolstohelpnewlawyersvalue,
effectivelycommunicatewithandservediverse
clients.
2
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WhyisDiversity&InclusionImportantin
theLegalProfession
• ChangingdemographicsintheUnitedStates;global
marketplace.
marketplace
• Diverseperspectives,viewpointsandexperiences
necessarytomeettheneedsofdiverseclients.
• Effectivecommunicationwithdiverseclientsis
necessarytounderstandneeds,fostertrustandinstill
confidence – essentialskillsforlawyers.
confidence
essential skills for lawyers.
• Diversityfostersinnovation,creativity,adaptabilityand
flexibilitynecessarytothriveinacompetitive,global
marketplace.
3

Diversity&OSB’sMission&Values
Mission:Toservejusticebypromotingrespectfortheruleoflaw,byimproving
thequalityoflegalservices,andbyincreasingaccesstojustice.
TheOSB’sValuesinclude:
• Fairness
Thebarembracesitsdiverseconstituenciesandiscommittedtothe
eliminationofbiasinthejusticesystem.
• Diversity
Thebariscommittedtoservingandvaluingitsdiversecommunity,
toadvancingequalityinthejusticesystem,andtoremovingbarriers
tothatsystem.

4

4–6

Chapter 4—Lawyers and Cultural Competency

Definitions
Diversity
Ouruniquecharacteristicsordifferences.
h
d ff
Inclusion
Welcomingandembracingthestrengthsofourdifferences,
encouraginginvolvement,andprovidingequalaccesstoopportunities
andinformation.
Culture
Cultureisour“software,”programmingthatdeterminesour
behaviors,attitudesandethicalvalues.
5

FourLayersofDiversity
Functional Level/
Classification

Geographic
L
Location
ti
Management
Status

Recreational
Habits

Appearance

Work
Content/
Field

Age
Parental
Status

Race

Gender

Personal
Habits
Seniority

PERSONALITY
Union
Affiliation

Internal Dimensions and External
Dimensions are adapted from
Marilyn Loden and
Judy Rosener, Workforce America!
(Business One Irwin, 1991)
From Diverse Teams at Work,
Gardenswartz & Rowe (2nd Edition,
SHRM, 2003)

Marital
Status

Ethnicity

Work
Experience

Work
Location

Sexual
Orientation

Physical
Ability

Income

Religion

Educational
Background
Division/Department
Unit/Group
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CulturalDiversityReflection
¾ Writesourcesofculturalprogrammingineachcircle.
¾ Writemostimportantrules,norms&valueslearned
Write most important rules, norms & values learned
nexttoeachcircle(handout).
Note:Metaphorsexpressculturalvaluesandnorms,e.g.,“The
earlybirdcatchestheworm”(USdominantculture).China
equivalent?
Discussion:
Reactions, surprises to your own cultural diversity?
Reactions,surprisestoyourownculturaldiversity?
Influenceofculturaldiversityinteractionsandcommunications
withNewlawyersandclients.

7

CrossCulturalCommunication&Team
Building

Examinevaluepreferencesincommunicatingandworking
withothers(handout).
• Markanxalongthecontinuumforeachitemand
Mark an x along the continuum for each item and
connectthex’s
• Pairupwithtwotothreepeopleanddiscussindividual
differencesandcollectiveadvantage
Discussion
• Howdoyoumakeyourindividualdifferencesa
collectiveadvantage?
• Consciousstepsneededtoenhanceeffective
communication,fostertrustandrespectwithteam?
8
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Conclusion
Explorediversity,culturalnormsandrelatedvalues
and preferences
andpreferences.
2. Enhanceabilitytocommunicatewithandmentor
diversenewlawyers.
3. Helpnewlawyersvalue,effectivelycommunicate
with and serve diverse clients
withandservediverseclients.
QuestionsandAnswers?

9
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I. Ten Tips for Being an Effective Mentor
1.

Communicate

A good mentor takes responsibility for initiating and maintaining
good communication with the new lawyer. More specifically, the mentor should set the stage to foster communication by calling the new lawyer, setting up meetings, and making regular contact. Keep in mind that
the new lawyer may feel self-conscious about taking your time, and you
can ease that concern by being the one to telephone, email, and check
in with your mentee regularly. It may help to schedule all your meetings at the outset of the relationship, so both of you can plan around
them. You should expect, however, that there will also be random calls
or questions, and you should make it a priority to be responsive to those
contacts as well. Introduce your new lawyer to your legal assistant, so
if you are out of the office or unavailable, your lawyer knows he or she
can call your assistant (who may well be able to answer the question) or
put your new lawyer in touch with someone who can.
2.	Keep Confidences
Whether your new lawyer wants to talk to you about an overbearing boss, a missed filing deadline, or an intimidating client, she
needs to know that she can talk to you in complete confidence. At your
first meeting with your new attorney emphasize that you will keep everything that is discussed between you confidential.
3.

Show Respect

Remember to honor and respect the qualities that your new lawyer brings to the relationship. Being a good mentor includes fostering
the new lawyer’s enthusiasm and energy and creativity. Do not hesitate
to ask your new lawyer for advice.
4.

Be Honest

It can be both reassuring and instructive to talk to new lawyers
about your own mistakes, flaws, and shortcomings. If there are difficulties you have overcome, you can give instruction about resources that
helped you. If you made mistakes, you can tell a new lawyer how you
corrected them. If you struggle with aspects of the practice, you can
commiserate, or help each other explore healthy ways to address problem areas. Even if you have never had to call the Professional Liability
Fund, talk to your new lawyer about how supportive, reassuring, and
amazing that group is.
5.

Delegate

You cannot be everything your new lawyer needs. Be willing to
connect your new attorney with the people or organizations that she
seeks if you are not going to have much to offer in a particular arena. If
your new attorney has substantive questions in an area in which you do
not practice, find the best person in that area to give legal advice. If your
new attorney has questions about being an effective marketer, and you
do not market, find someone with that skill and set up a time for you
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and your new lawyer to meet with that person. You might learn something yourself. If your new attorney has questions about how to handle
himself in a big firm, and you have always been a sole practitioner, delegate a lunch to a friend in a big firm. You are the person who knows the
ropes and the people to make your new lawyer’s experience fulfilling.
You do not have to know everything…you just need to take responsibility for seeing that your new lawyer is brought in contact with someone
who knows a little bit about those things you do not.
6.

Be Relevant

There is an inevitable urge to overshare by regaling your new attorney with every great story of your career. Your new lawyer is a captive
audience, probably is feeling a little awe-struck, and has not heard any
of your scintillating tales of conquest and bravery. Hold yourself back.
Keep your war stories to a minimum unless they are directly relevant to
a specific question actually asked. Illustrations may be instructive, but
remember to let the new lawyer structure the content of the meeting.
7.

Give Guidance

Remember that your relationship with your new lawyer is less
about providing answers than it is about guiding a new lawyer to realize she may already have a solution, or help her develop her own strategy for addressing a difficult situation. Honor the skills your new lawyer already has, and build on them. Yes, provide a form pleading if that
is what is needed, but also direct your new attorney to CLE resources,
on-line form banks, informative list-serves, and other resources she can
utilize the next time she needs a form.
8.

Pay Attention

Utilize the same active listening skills you use for your clients,
your spouses, and your best friends. Pay attention to not only what your
new lawyer says, but his body language and intonation. Get a feel for
the real concerns, and let your new lawyer know that you are willing
to talk about the more difficult issues as well as the more pragmatic
practice tips. Listen more than you talk. Ask questions. Be intentional in
your interaction.
9.

Show Joy

Most new lawyers took the path through law school despite advice from friends and family members that lawyers are universally hated. They wonder if they made the right choice, facing mountains of debt
and an uncertain future. Think about why you love what you do, and
communicate that love to them. Spend some time preparing for your
meetings with your new lawyer so you can touch in yourself the experiences and relationships and intellectual stimulation that make you the
excellent lawyer you are, and articulate that joy and satisfaction to your
new attorney. You have been there, and done that, and you are still here,
practicing, and loving the law. Tell them. Show them. Model for them
the behaviors that make the practice rich and rewarding.
10.
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II. Mentoring Challenges and How to Cope
1.	What if I don’t like my new lawyer?
Contact the director of the program and take care of it immediately. Bow out quickly and gracefully, and let the OSB find a different
match up. If you cannot establish a good relationship from the onset,
then neither of you will benefit from spending time together for the
year.
2.	What if something comes up and I do not have as much time to
commit as I thought I would?
Contact the director and let the bar find a new mentor. Better
to switch and let someone else pick up your new lawyer than to keep
trying unsuccessfully to make it right. This would also be an excellent
teaching moment for your new lawyer. Talk to her honestly about overcommitting and demonstrate the appropriate way to handle having
made a mistake.
3.	What if my new lawyer asks me questions I cannot answer?
Admit it and commit to finding someone who can answer the
questions. Schedule your next meeting to include that person, or, if the
question needs a quick response, set up a phone call between the new
attorney and your resource, and introduce them. In the alternative, research the answer to the question with your new attorney. Explain how
you would go about finding the answer, whether be looking at statutes,
CLE materials, list-serves, or the OSB website. Pull out your computer
and ask your new attorney how she would go about looking for the answer. She may have resources of which you are unaware.
4.	What if I think my new attorney has committed malpractice?
Let him know of your concern, explain how the Professional Liability Fund works, then help him make the call. If you have never had
to make that call on your own behalf, then you may want to make a
practice call now. The attorneys and staff people at the PLF are thoughtful, sensitive, reassuring, and imaginative. You want your new attorney
to feel comfortable turning to them for assistance.
5.	What if my new attorney has unreasonable expectations about
my availability?
If your new attorney calls and emails you every day, you have
the same frank, honest conversation with him as you would have with
a client who has unreasonable expectations. You talk about how often
you think is appropriate, and encourage your new attorney to make a
list of questions or topics to cover in one phone call, or at the next meeting. You reassure him that you are available and will devote your full
attention to him during your scheduled times. If the problem persists,
then you will probably move to the challenge “What if I don’t like my
new lawyer?” and you can see the response to #1 above.
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6.	What if my new lawyer is unemployed and expects me to help
her find a job?
If you want to hire her, do it! If you are not in the market for an
addition to your staff, give your new lawyer suggestions about how she
can improve her chances of finding employment by volunteering, joining committees and organizations, and improving her skills. Offer to do
practice interviews with her. If appropriate, refer her to firms you know
are hiring. Talk to her about the bigger issues surrounding unemployment, and let her tell you about how it is affecting her health, her relationships, and her finances. Offer suggestions about how to take care of
herself in all the areas of her life as she seeks employment.
III. Rewards of Serving as a Mentor
Being a mentor gives us an opportunity to reassure, comfort, and
guide the scared, insecure neophyte we were five, ten, or twenty years
ago.
Being a mentor allows us to honor the many people who helped
shape us into being fine attorneys, from senior attorneys, to judge’s
clerks, to opposing counsel who treated us with dignity and respect
when we did not deserve it.
Being a mentor puts us in touch with young attorneys who are
full of enthusiasm, thoughtful questions, fresh perspectives, and interesting histories. They are fascinating individuals, and we get to sit down
with them at least every month to explore how their minds work, how
their relationships develop, and how their life in the practice unfolds.
We can open ourselves to inspiration.
Being a mentor forces us to articulate how and why we do the
things we do. In explaining ourselves to others, we have a chance to
think about whether we are using best practices ourselves, or whether
we could be more creative. It gives us the chance to contemplate our own
change and growth. By articulating to someone else how we would fire
a client, challenge a boss, repair a damaged relationship with an opposing counsel, or find time to be with our kids, we may unlock ideas we
did not know we had. By turning their questions back on our new attorneys, we explore together better ways of being in the legal community.
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