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Federal Arbitration Act 





How Does Conception  
Affect Securities Lawyers? 





FINRA RULES 







FINRA v Charles 
Schwab.pdf 



The Schwab Questions: 

 Does Conception Go Beyond Preempting State Law Prohibiting 
Arbitration?  Does It Also Prohibit The Enforcement of FINRA 
Rules That Are Agreed To By All FINRA Members And Approved 
By The SEC? 
  
 If So, What Does That Say About McMahon, Which Extolled the 
Virtues of NASD Rules And Relied On Their Inherent Fairness To 
Justify Forced Arbitration?  







Justice Scalia’s Analysis 



Justice Kagan’s  
Dissent 



Will Schwab And SCOTUS Ultimately Kill The 
Goose That Laid The Golden McMahon 
Egg?? 



15 US Senators Protest Mandatory Securities 
Arbitration 



Consumer Groups Urge SEC Action 



Investor Choice Act of 2013 



Forum Selection and 
“Choice” of Law 
Provisions In Oregon 



The Good Old Days 
Forum Selection Clauses Were Void. 
 
State ex rel Kahn v. Tazwell, 125 Or 528 (1928) 
 
Invalidated Clause In Insurance Contract For Venue in 
Germany 



The Camel’s Nose Under The Tazwell 
Tent: The “Unfair or Unreasonable" 
Standard 



Reeves v. Chem Indus. Co., 262 Or. 95 101, 
495 P.2d 729, 731 (1972) 
 
  A forum selection provision is not void per se, 
but “will not be enforced if it is determined to 
be unfair or unreasonable.” 
 But the standard was liberally applied. 
Included were contracts of adhesion and 
forums that were seriously inconvenient.  
 



The Colonial Leasing Cases 

Colonial Leasing v Best 552 F. Supp. 605 (D. Or. 1982) - Oregon corp leased tools to 
mechanic in St. Louis with an Oregon COL provision.  Sued him in Oregon for breach 
of lease.  Not bargained for, adhesion contract –unfair and unreasonable. 

Colonial Leasing Co. of New England, Inc. v. Pugh Bros. Garage, 735 F.2d 380, 382 
(9th Cir. 1984) 3 consolidated cases involving the same Oregon forum selection 
clauses.  Defendant mechanics leased at their shops in Georgia, Nevada, and Missouri 
Judge Solomon dismissed them all, and the 9th affirmed.  No bargaining, form 
contract, and take it or leave it. 

Colonial Leasing v McIlroy, 94 Or App 273 (1988) Chiropractor in Tx leased a 
computer from plaintiff.  Same Oregon choice of forum clause.  Oregon Ct App Held: 
Valid.  Why?  because the general counsel of Colonial testified that the provision was 
negotiable and when people asked Colonial to remove it, they sometimes did.  So, it 
was not take it or leave it.  Query:  was it the fact difference, or the different court 
that resulted in the new outcome.   



Black v. Arizala, 337 Or 250 (2004)  



Black Facts 
Ps invested in a Puerto Rico LP 

LP Agreement provided for Del law and binding arbitration in P.R. for all claims 
arising from the LP agreement 

Ps sued in Multnomah County and Ds moved to dismiss 

Parties agreed that Del law governed!   

Judge Nely Johnson Granted MTD, and case went to Oregon Supreme Court 



Black’s Holding 
 Ct. applied Del law, so it is of limited value in cases where Oregon law applies 

Del courts give great deference to arbitration provisions, but since they are creatures of 
contract, have to apply the contractual terms 

Based on Del case law, court concluded that the securities and RICO claims were not based 
on the limited partnership agreement that had the provision, because the allegations of 
misrepresentation occurred before the parties entered into the LP agreement 

Thus, provision didn’t require plaintiffs to file in Puerto Rico 

Would result be same applying Oregon law?  Was Puerto Rico unfair or unreasonable 
venue?  What effect would Reeves, Colonial Leasing cases have?  What about Conception? 

 



Two Multnomah County 
Cases Of Note 
 

Amerivest v. Malouf, No. 0802-01987 (now in the court 
of appeals on other issues)  
Evans v. Master, No. 1306-08417 



Amerivest Enforces Forum Selection Clause  
Sale of life settlement contracts, which may be securities.     
Forum selection clause between plaintiff and defendant for 
Clark County, Nevada.  Plaintiff was a Colorado corp, and 9 of 
10 defendants were not Oregon.   
Plaintiffs, represented by Milo Petranovich and Tanya 
Urbach, made good arguments under the Colonial cases, 
Black, and Reeves.   
Judge Kantor applied the law and granted the motion and 
dismissed the claims vs defendant Malouf.  Rest of claims 
stayed in Multnomah County 
Enforcing clauses in multi party cases can result in splitting 
the cases and risk of possibly inconsistent results.   



Evans v. Master 
Misrep and omissions case based on Ch. 59 
16 plaintiffs, 13 in  Oregon, 6 defendants, all Oregon but NYC law 
firm that participated in the offering, as we allege; and sales in 
Oregon.   
Para 14 of the subscription agreement provided that all disputes 
were to be litigated in NYC applying Delaware law.   
All defendants moved to dismiss last Fall and force plaintiffs to re-
file in NY.  
Judge Leslie Roberts issued a 12 page opinion in November 
Result?   

 



Evans “Choice” of Law Ruling 
Judge Roberts denied the application of Delaware law.  
Held that ORS 15.350 governs, which says that choice 
of law clauses can be valid, but must be express and 
conspicuous, and this provision was not conspicuous.  
So, Or law applies.  
Query:  What does express mean?  Explain all 
ramifications?  Here, they were important differences.  
Query:  Can Investors Waive Protections of Ch. 59?   

 



Evans Forum Selection Ruling 
Granted in part the motion to dismiss w/ leave to refile in NY.  The 
contract requiring Oregon investors to litigate part of their claims in NYC 
was not unreasonable or unfair.   
Judge Roberts relied on Best v. US National Bank, 303 OR 557 (1987), 
where court found NSF charges not unconscionable in part because 
plaintiffs were not forced to have accounts at US Bank and could have 
gone elsewhere.  Plaintiffs d/n have to make the investment. 
If these were small consumer claims, it might be unreasonable to go to 
NY, but since the investments were in the hundreds of thousands of 
dollars, it wasn’t.  
Note that all plaintiffs were unaware of the para 14 provision in the 
subscription agreement.   



Evans, continued 
J. Roberts also denied the motion of defendants who were not 
parties to the subscription agreements. So, the claims vs. the NY 
law firm and the investment manager stay in Oregon, as well as 
claims for those plaintiffs where there was no proof that they 
signed the agreements.   
RESULT: all plaintiffs have some claims in Oregon; some 
plaintiffs have to proceed vs. some Ds in NY and others in 
Oregon on the same investment.  Almost inevitable 
consequence if a court is going to enforce these agreements in 
multi-party cases. 
Note to judges: these decisions give lawyers a headache!   



Attention Transactional Lawyers:  Using Registration 
Statements and Proxy Statements to Amend Bylaws to 
Require Arbitration.   
 In 2012, Carlyle Group LP amended 
an SEC registration statement for an 
initial public offering of its LP units 
to disclose that the Carlyle 
partnership  agreement would 
require investors to arbitrate all 
disputes with the LP, including 
federal securities claims. It also 
would prohibit consolidated claims, 
and the proceedings, including any 
awards, were confidential.  SEC was 
not happy, some members of 
Congress wrote letters and Carlyle 
dropped it.  

 Pfizer, Gannett, Google, and Frontier 
Communications have all filed 
shareholder proxy statements seeking 
to amend bylaws to require that all 
shareholder cases be subject to 
arbitration, and prohibiting class 
treatment, on grounds that such cases 
are expensive and harmful to the 
companies.  See e.g. 
http://www.sec.gov/Archives/edgar/da
ta/20520/000093041312001787/c687
18_def14a.htm#c68718_stockholder2. 
The SEC issued no action letters stating 
that such provisions might violate 
federal securities laws, and the proxys 
died before a vote.  We have not seen 
the end of this.  



Parting Thoughts: Democracy and Equal Justice 

 If parties with power can craft arbitration, COL and venue 
provisions to make pursuing claims “a fool’s errand,” they can 
immunize themselves from the prohibitions enacted by the 
legislatures.   

 If forum selection clauses are enforced, Oregon courts will not only 
not decide Oregon disputes between investors and broker-dealers, 
but will also not decide many other disputes that are governed by 
Oregon securities laws. Who should decide questions of Oregon 
law?   

 If “choice” of law provisions are enforced, Oregon investors will 
unknowingly waive their rights under the Oregon Securities Laws, 
a remedial statutory scheme that is to be interpreted to provide 
the greatest possible protection to investors.  Is that what the 
legislature intended when it passed those laws?  
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