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Deanne Darling
2123 Kaen Road
Oregon City, OR 97045
503-557-2841
deanne.darling@ojd.state.or.us

1975 Bachelor of Social Work Colorado State University
1981 Juris Doctorate Lewis & Clark NW School of Law
1981-95 Private practice of Law; West Linn, Oregon

General practice/w heavy emphasis
On domestic relations law

1985-88 Pro-tem Judge State of Oregon
1987-95 Municipal Court Judge Lake Oswego, Oregon
1987-88 President Clackamas Co. Bar Assoc.

1995- Circuit Court Judge-Clackamas County State of Oregon

First woman judge in county. First & only
Woman to serve as District Court Judge
in this county

1999-2008  Chair-Juvenile & Family Law Comm. Oregon Judicial Conference
1999 Recipient of the Chief Justices Juvenile
Court Champion Award
2009/10 President - Circuit Judges Association
2009 Recipient of the County Bar Assoc

Lifetime Achievement award

| have served on numerous bar committees: Legal Education; Lawyer Referral Services; Judicial
Administration; Byers & Tongue Judicial Needs Committees: Local Professional Responsibility
Committee and served on the Juvenile Law Subcommittee of the Oregon Law Commission and
the OYA advisory board.

For several years | have been a presenter for the National Council of Juvenile and Family Court
Judges and for the Center for Effective Public Policy on the topic of managing juvenile sex
offenders. | have been the lead judge in Teen Drug Court since its creation in 2000, and led the
dependency drug court from inception in 2001 thru 2009. | operate a truancy court for several
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of my local school districts. | have presided over all the delinquency cases in Clackamas County
since 1996.

| have been married since 1973 to Bob. We have two adult children. We live on a farm and raise
horses, cattle and hay.
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Resume for John W. “Jack” Lundeen

4040 Douglas Way
PO Box 1146
Lake Oswego, Oregon 97035
(503) 635 9393 Jacklundee@aol.com

Born in Concord, California in May of 1947, the Lundeen family moved to
Midland, Michigan in 1962 where Jack’s dad followed the corporate call to Dow
Chemical’s headquarters. Jack graduated from Midland High in June,1965

In the Fall of ‘65 Lundeen enrolled at Kalamazoo College, where he spent a year
and a half until he was drafted while taking a term off of college in the spring of 1967.
Rather than risking service as a junior Army officer in Vietham, Lundeen opted for four
years in the Navy, from which he was honorably discharged in January, 1971. He was
principally responsible for managing radio shacks in Rhode Island and the Panama
Canal Zone

Lundeen completed college, obtaining a Bachelor in General Studies from the
University of Michigan in December, 1973. He also earned a teaching certificate, which
he took to Australia where he taught Australian history and the Queen’s English to high
school students in the small mining town of Lithgow in New South Wales. Teaching was
fun and, after becoming an attorney, Jack has continued teaching evening classes in
local colleges, currently teaching Family Law to paralegal students at PCC.

Jack took the LSAT’s and enrolled at Lewis and Clark Law School in 1976,
graduating in the summer of 1979. He hung out his shingle on Boones Ferry Road, in
the Lake Grove district of Lake Oswego, where he has practiced for 30+ years, with a
practice focusing principally on family law. Lundeen continues as a sole practitioner,
sharing office space since 1982 with 14 other sole practitioners with a variety of practice
focii.

In addition to his legal practice, Jack Lundeen has co-convened the Clackamas
County Family Law Group for 10+ years, and has been on the boards of the St Andrew
Legal Clinic, Oregon Academy of Family Law Practitioners, the Clackamas County Bar
Association, and Family Stepping Stones. He continues to serve as president of the
Senior Citizen Council of Clackamas County. Lundeen has coached mock trial,
organized CLE’s and mentors young attorneys. He has been active in his business
community, serving on the board of the Lake Grove Business Association, as well as
serving on a number of citizen advisory committees over the years.

Jack and Jan Blakeslee consummated a long-term relationship with marriage in
December 2010. Jack has two daughters. Erika is an accountant with
PriceWaterhouse Cooper. Kirsten is an alumni and development officer at Boston
University.
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CHILDREN AS WITNESSES

A. The Law

a.

ORS 107.425 (7)
i On motion of a party or the courts motion ,
ii. Take testimony from OR confer with the child(ren)
iii. May exclude from the conference the parents & others (so not
from the testimony?)
iv. Shall permit an attorney for the party to attend the conference
and question (what if one side pro se?)(not if testimony?)
v. Shall be recorded- can court place restrictions on parental
access to the recording?

ORS 419B.875
i The child or ward is a party to a dependency case

ORS 419B.839(1)(f) requires service of summons in a dependency
case on child if he/she is 12 or older

ORS4 419B.310 (1) allows child testimony on motion of party or
court and allows exclusion of parents and other persons but prohibits
exclusion of a party’s attorney and required a record of such
testimony

While I could not find any statutory authority for this — it is common
knowledge in the dependency world that best practice is to have the
child present for all reviews and permanency hearings starting as
young as age 10- and their imput is required on ILPlans as early as 14
and no later than 16,

There is no minimum age at which a youth can be charged under a
delinquency petition. While practice is to avoid it before age 12-
charges have been brought against youth as young as 9. Their
appearance is mandatory in delinquency proceedings. Youth in these
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cases are often asked to waive defenses, decide to proceed as guilty
but insane- to decide whether to assert a mental disease or defect
defense- and more. All the same decisions an adult accused with a
crime would have to make. Many suffer lifelong consequences of
their delinquent acts- as if they were adults. At age 15 — minors can
be tried and sentenced as adults for certain crimes or violence.

g. ORS109.328 requires that the consent of child age 14 or older be
obtained for their adoption.

h. ORS 109.610 allows ANY minor who may have come in contact with
and venereal discase to consent to their own medical care

i, ORS109.640 any physician or nurse practioner may provide birth
control information or services to any person — without regard to their

age,

j. ORS109.640 authorized anyone age 15 or older to consent to their
own hospital care, medical or surgical diagnosis or treatment
including dental or dental surgery WITHOUT THE CONSENT OF
THE PARENT OT GUARDIAN. The same is true for diagnosis and
treatment by a nurse practioner. However, the minor cannot consent
to their first time acquisition of contact lenses but can consent to their
own treatment and diagnosis by an optometrist.

k. ORS 109.670 any 16 year old can consent to donate blood

1. ORS109.675 any minor 14 or older can consent to their own mental or
emotional treatment- including chemical dependency-

m. The saving grace- if the kid consents to treatment or services as

outlined above and the parent does not- the parent is not liable for the
payment of the services ORS 109.690
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n. ORS 109.697 allows some minors to enter into binding contracts for
housing and utilities- provided certain criteria are met: €x: pregnancy,
living apart from the parent, ctc. And again there is no parental
liability for the expenses

o. ORS419C.133 allows the placement of any youth age 12 or older into
detention without a court order. Youth less than 12 can also be
detained but a court order is required '

p. Oregon State Bar Principles and Standars for Counsel in Delinquency,
Dependency and Civil Commitment Cases (9/25/1995)
i, Performance standard 1.2 requires the attorney to diligently
advocate for the child’s position.

ii. Performance standard 1.3 requires the attorney to seek the
lawful objectives of the client and to NOT substitute counsel’s
judgment for that of the client

iii. Performance standard 2.3 requires counsel for delinquent
clients to be bound by the clients definition of his/her interests
and should NOT substitute counsel’s judgment for the client.

iv. Performance standard 3.3 requires the attorney in a dependency
case to determine if the child is capable of considered
judgment. If the child is — then the child’s preferences control.
If not then the attorney is to advocate for what is in the child’s
best interest

B. THE PRACTICE
a. Do not shy away from calling children as witnesses

b. Always tell the other side if/when you have spoken directly to the
child

c.. Any communication to or from the child should be sent to the other
side- or DHS=- and be sure the child knows it
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d. Never promise the child they can have a private conversation with the
judge or you- unless itisina settlement conference

¢. Use technology- video- etc

f, If the judge does describe what you are seeing- ask for the record to
reflect it-

g. Do not assume for one minute that the child is not already in the
middle of it- or is not aware of what is going on

h. A parent bringing a child into the court process is not per se a bad
parent

i. Children can and do lie
j. Make sure they know what perjury is and the importance of the oath

k. You are mandatory reporter- keep notes of all DHS reports you make-
beware getting too much information. If you reporl- tell everyone you
have done it.

1. Most kids can recite their Miranda rights

m. Most schools are teaching and preaching that children as young as 5
should advocate for themselves- they are even now required
participants in school conferences- starting in 1 grade.

n. Mock trials begin as early as 27 orade.

o. Kids can find anything on the internet starting at age 2 — or before.
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C. Judicial observation

a. Parents behave better in front of their children when judges are

present

b. Children hearing from me what I have ruled and why is far better than
heating from their parents what they think 1 said- especially if the
parents don’t hear the same thing.

c. Every decision we make in a dom rel case affects the kids — somehow
d. Children are resilient- smart- inventive- and cunning

o. Children have been excluded from the courtroom because judges were
afraid — or uncomfortable

f Who can waive a child’s priviledge with their doctor- therapist- etc
i. no assume it is the custodial parent-
ii. Age of child and issue might be important
iii. Who can assert the priviledge
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Other interesting child related issues

1. ORS 107.159 (3) To consult with any person who may provide care or
treatment for the child and to inspect and receive the child’s medical,
dental and psychological records, to the same extent as the custodial
parent may consult with such person and inspect and receive such

records

d.

=
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Grants rights equal to a custodial parent
i. What rights are those?
Are the last 6 bold words some different right - or a modifier of the
prior words?
Can the child stop the disclosure?
What about privilege attaching to the records?
Can a custodial parent waive the privilege?
What if the custodial parent’s interest is adverse L0 the child’s?
Does the child need a guardian ad litem or a guardian to deal with
this?
Can a parent serve in that capacity under these facts?

2. Privilege

@ e Ao TP

ORE 504- Psychotherapist- patient

ORE 504-1- Physician-patient privilege

ORE 504-2 Nurse- patient privilege

ORE 504-3 School employee-student privilege
ORE 504-4 Regulated social worker — client
ORES06 clergy- penitent

ORE 506 counselor- client
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3 ORS 107.164 Parents duty to provide information to each other
a. Applies after the issuance of a custody or protective order
i. Does this include status quo?
b. Requires disclosure of address and contact phone
c. Requires immediate notification of any emergency circumstance or
substantial change in child’s health
d. Is contempt available for a violation?
i As with statutory restraining order on assets and insurance —
is the existence of the statute sufficient notice?
e. Is this required in the petition- is the ORS reference required in the (e
statute?
£ The court can order otherwise- which means there has to be
something filed in order for us to have jurisdiction to order anyting
i. No process or notice requirement in the statute
ii. No hearing provision- how contest it?

4. ORS 109.012 Liability of parent for expenses and education of minor

children
a. Applies to unmarried parents
b. If parent A enrolls kid in private school and or preschool or 77 day
carc etc, and does not pay —can the provider sue the other parent?
c. Also see ORS 109.020- for the trust fund or rich kid and for an
example of how NOT to write a sentence

5. Foreign travel by children jof. 038 o
a. Can require bond -
b. Requires finding risk of international abduction by clear and
convincing evidence
c. Factors to consider are listed in the statute
d. Requires written findings and conclusions by the court

TAB 15C - 7
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L Title 11

107.431 DOMESTIC

RELATIONS

(¢} The court may order one or more of
the parties to pay for services provided under
this subsection, if the partieg are unable to
agree on their respective responsibilities for
payment, The court may not order that ex-

enses be charged against funds appropriated
or public defense services,

(d) The presiding judge of each judicial
district shall establish qualifications for the
appointment and training of individuals and
panels and the designation of programs under
this section. In establishing qualifications, a
presiding judge shall take into consideration
any guidelines recommended by the state-
wide family law advisory committee,

(4} The provisions of this section apply
when:

(a) A person files a domestic relations
suit, as defined in ORS 107.510;

(b} A motion to modify an existing judg-
ment in a domestic relations suit is before
the court;

(c} A parent of a child born to an un-
married woman initiates a civil proceeding
to determine custody or suppert under ORS
108.103;

(d) A persen petiticns or files a motion
for intervention under ORS 109.119;

(e} A person or the administrator files a
petition under ORS 109.125 to establish
paternity and paternity is established; or

(fi A haheas corpus proceeding is before
the court.

{5) Application of the provisions of sub-
section (1), (%) or (3) of this section to the
proceedings under subsection (4) of this sec-
tien does not prevent initiation, entry or en-
forcement of an order of support.

{6) The court, on its own motion or on
the motion of a party, may appoint eounsel
for the children. However, if requested to do
so by one or more of the children, the court
shall appeint counsel for the child or chil-
dren. A reasonable fee for an attorney so
appointed may he charged against one or
more of the parties or ag a cost in the pro-
ceedings but shall not be charged against
funds appropriated for public defense ser-
vices.

§5; 1981 s.5. ¢.3 $34; 1983 369 §1; 1983 ¢.286 §1; 1939 ¢ 188
§1; 1989 ¢.1084 §1; 1999 ¢,569 §4; 2001 c.873 §36,0a,6c; 2003
c.73 §§61,62; 2003 576 §§121,122; 2007 c454 §12)

107430 [Fermerly 107.180; 1963 ¢.223 §1; vepealed by
1971 ¢.2B0 §28]

107431 Modification of portion of
judgment regarding parenting time or
child support; procedure. (1) Al any time
after a judgment of annulment or dissolution
of a marriage or a separation is pranted, the
court may set agide, alter or modify so much
of the judgment relating to parenting time
with a munor child as it deems just and
proper or may terminate or modify that part
of the order or judgment requiring payment
of money for the support of the minor child
wfith whom parenting time is being denisd
after:

{a) Motion to set aside, alter or modify is
made by the parent having parenting time
rights;

(b) Service of notice on the parent or
other person having custody of the minor
child is made in the manner provided by law
for service of a summons;

(c) Service of notice on the Administrator
of the Division of Child Support of the De-
partment of Justice when the child support
rights of one of the parties or of 2 child of
both of the parties have been assigned to the
state. As an alternative to the service of no-
tice on the administrator, service may be
made upon the hranch office of the division
which provides service to the county in
which the motion was filed. Service may be
accomplished by personal delivery or first
class mail; and

{(d) A showing that the parent or other
person having custody of the child or & per-
son acling in that parcnt or other person’s
hehalf has interfered with or denied without
good cause the exercisc of the parent’s par-
enting time rights.

(2) When a Earty moves to set aside, alter
or modify the child support provisions of the
judgment:

{a) The party shall state in the motion,
to the extent known;

(A) Whether there iz pending in this
state or any other jurisdiction any typc of

rior to the entry of an order, the
court on its nwn motion or on the mgtion of
a party may take lestimony f'rom@confer
with the child or child¥er—o e marriage

“ind may ewgln_tlj%ﬁn_fe_lwg the
parents and other persons U the court finds
that such action would be likely to be in the
best interests of the child or children. How-
ever, the court shall permit an attorney for
each party to atfend the conference and
guestion the child, and the conrere shall
be reported. [1971 c.280 83, 1FTTCB0TSIT T99 o 77

iy

support proceeding involving the child, in-
cluding a proceeding brought under ORS
25.287, 107.136, 109.100, 125.025, 416400 to
416.465(;1 4198400 or 419C.590 or ORS chapter
110; an

(B) Whether there exis{s in this state or
any other jurisdiction a supporl order, as
defined in ORS 110.308, involving the child,
other than the judgment the party is moving
to set aside, alter or modify.

(b) The party shall include with the mo-
tion a certificate regarding any pending sup-

e 306 (2011 Edition)




Performance Standards Chapler 3

xxvii. the Parental Kidnapping Protection Act;

xxviii, the Interstate Compact for the Place-

ment of Children;

xxyix, the Interstate Compact on Juveniles;
xxx. guardianships;

ki, adoption placement preferences,

STANDARD 3.2 — General Duties And Re-
sponsibilities Of Counsel To Client; Avoiding
Conflict Of Interests

Counsel or counsel associated in practice should not
represent two or more clients who are parties to the
same or consolidated juvenile dependency cases
unless it is clear there is no conflict of interest
between the parties. Counsel should act in a pro-
fessional manner in zealously advocating the cli-
ent’s position.

Implementation

1. Counsel shoukl comply with Standard 1.2, Im-
plementation 5, supra. Counsel should be espe-
cially cautious when accepting representation of
more than one parent, guardian or child. Coun-
sel should avoid representing both parents in
dependency cases and should never represent
both parenis in cases that involve allegations of
sexual, physical or emotional abuse, or when the
interests of the parents may be adverse. Counsel
should avoid representing multiple siblings
when their intetests may be adverse and should
never represent siblings where it is alleged that
one sibling has physically or sexually abused
another sibling, Child clients may not be capable
of consenting to multiple representation even
after full disclosure.

2. Counsel should preserve the attorney-client
privilege and not disclose, without the client’s
permission or as otherwise provided by law,
confidential information, Counsel should try to
avoid publicity connected with the case. Counsel
should be cognizant of the emotional nature of
these cases, the confidential nature of the pro-
ceedings and the privacy needs of the client.

3, Counsel should initiate and answer all corre-
spondence and telephone calls which are nec-
essary o the effective representation of the
client,

4, Counsel should avoid ex parte communication
regarding pending cases with the judicial officer
before whom the case is pending,

5. Counsel should maintain professional decorum
when appearing before the juvenile court, Coun-
sel should identify for the record any person
who is present in the courtroom on behalf of a
client,

6. Counsel may not contact represented parties
without the consent of their counsel.

STANDARD 3.3 — Role Of Counsel

It is the duty of counsel to determine whether a child
client is capable of considered judgment. if counsel
determines that the child is not capable of consid-
ered judgment, counsel should advocate what is in
the client’s best interests.

When representing parents and children capable of
considered judgment, counse! should seek the law-
ful objectives of the client and should not substitute
counsel's judgment in those case decisions that are
the responsibility of the client.

Implementation

1. In determining whether a child is capable of
considered judgment, counsel should consider:

a. the childs chronological and intellectual
a8¢;
b. the child’s developmental stage;

c. the child’s sophistication and experience;

d. whether the child is articulating a position
concerning the issues of the case; and

e. the presence of undue influence.

2. Whether a child is capable of considered judg-
ment and able to contribute to a determination
of their position in the case depends on the

June 1996 TAB 10C
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tion must be determined. A child may be able to
determine some positions in the cagse but not
others.

Ideally, a guardian ad litem should be appointed
in every case in which the child is incapable of
considered judgment. These standards suggest,
but do not require such appointments because
of the expense associated with such appoint-
ments and the long-term practice in Oregon
courts of not appointing guardians ad litem in
juvenile courl cases.

a. Where a guardian ad litem has been ap-
pointed, primary responsibility for detetmi-
nation of the posture of the case rests with
the guardian ad litem and the child.

b. ‘Where a guardian ad litem has not been
appointed, counsel should consider asking
that one be appointed and consideration
should be given to appointment of an ap-
propriately trained CASA or other qualified
volunteer as guardian ad litem.

When representing parents and children capable
of considered judgment, decisions that are ulti-
mately the client’s to make include whether to:

a. admit the allegations of the petition;

b. agree to jurisdiction, wardship and tempo-
rary commitiment to SOSCF;

¢, accept a conditional postponement; or
d. agree to specific services or placements.

Counsel should advise the client concerning the
probable success and consequences of adopting
any posture in the proceedings. It is the duty of
counsel to give the client the information neces-
sary (o make an informed decision, including
advice and guidance, but to not overbear the will
of the client. Counsel may not advocate a posi-
tion contrary to the client’s expressed positiorn.

When representing parents and children capable
of considered judgment, counsel is bound by
and should advocate for the client’s definition of
his or her interests, and may not substitute

counsel's judgment for the client’s, nor ignore
the client’s wishes because they are perceived
not to be in the best interests of the child.

7. [If the client is not capable of considered judg-
ment and a guardian ad litem has not been
appointed, counsel should inquire thoroughly
into all circumstances that a careful and compe-
tent person in the child’s position should con-
sider in determining the child’s best interests
with respect to the proceeding, After consult-
ation with the child, the parents (where their
interests do not appear to conflict with the
child’s), and any other family members or inter-
ested persons, such as the caseworker or child’s
therapist, counsel shall advocate what counsel
determines to be the best interests of the child.

8. Where there is a conflict between what counsel
has determined would be in the best interests of
a child who is not capable of considered judg-
ment, and the child’s stated desires, counsel must
to the greatest extent possible resolve the con-
flict by working with the young client, although
this sensitive issue cannot always be avoided or
completely resolved. If unable to resolve the
conflict, counsel should communicate the child’s
wishes to the court but advocate for what coun-
sel determines to be the best interests of the
child.

9. TUnless inconsistent with the client's interests,
counsel should cooperate with other parties to
the case.

STANDARD 3.4 — Obligations Of Counsel
Regarding Pre-trial Placement

When a child has been remaved from the parent’s
home and placed in shelter care, counse! should
advocote for the plucement order and other tempo-
rary orders the client desires, uniess the client is a
child incapable of considered judgment, in which
case, caunsel should advocate for the placement
order and other temporary orders that are in the
best interests of the child.
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O.R.S. 107.425

2001 OREGON REVISED STATUTES
TITLE 11. DOMESTIC RELATIONS
CHAPTER 107. MARITAL DISSOLUTION, ANNULMENT AND SEPARATION;
MEDIATION AND
CONCILIATION SERVICES; FAMILY ABUSE PREVENTION
DISSOLUTION, ANNULMENT AND SEPARATION
COPR. 2001 by STATE OF OREGON Legislative Counsel Committee
Current through End of 2001 Reg. Sess. and 2001 Cumulative Supp.

107.425. Investigation of parties in domestic relations suit involving children; physical,
psychological, psychiatric or mental health examinations; parenting plan services; counsel for
children.

(1) In suits or proceedings described in subsection (4) of this section in which there are minor
children involved, the court may cause an investigation to be made as to the character, family
relations, past conduct, earning ability and financial worth of the parties for the purpose of
protecting the children's future interest. The court may defer the entry of a final judgment until
the court is satisfied that its judgment in such suit or proceeding will properly protect the welfare
~ of such children. The investigative findings shall be offered as and subject to all rules of
evidence. Costs of the investigation may be charged against one or more of the parties or as a
cost in the proceedings but shall not be charged against funds appropriated for indigent defense
services.

(2) The court, on its own motion or on the motion of a party, may order an independent physical,
psychological, psychiatric or mental health examination of a party or the children and may
require any party and the children to be interviewed, evaluated and tested by an expert or panel
of experts. The court may also authorize the expert or panel of experts to interview other persons
and to request other persons to make available to the expert or panel of experts records deemed
by the court or the expert or panel of experts to be relevant to the evaluation. The court may
order the parties to authorize the disclosure of such records. In the event the parties are unable to
stipulate to the selection of an expert or panel of experts to conduct the examination or
evaluation, the court shall appoint a qualified expert or panel of experts. The court shall direct
one or more of the parties to pay for the examination or evaluation in the absence of an
agreement between the parties as to the responsibility for payment but shall not direct that the
expenses be charged against funds appropriated for indigent defense services. If more than one
party is directed to pay, the court may determine the amount that each party

will pay based on financial ability.

(3)(a) In addition to an investigation, examination or evaluation under subsections (1) and
(2) of this section, the court may appoint an individual or a panel or may designate a
program to assist the court in creating parenting plans or resolving disputes regarding
parenting time and to assist parents in creating and implementing parenting plans. The
services provided to the court and to parents under this section may include:

(A) Gathering information;

(B) Monitoring compliance with court orders;

(C) Providing the parents, their attorneys, if any, and the court with recommendations for
new or modified parenting time provisions; and

(D) Providing parents with problem solving, conflict management and parenting time
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coordination services or other services approved by the court.

(b) Services provided under this section may require the provider to possess and utilize
mediation skills, but the services are not comprised exclusively of mediation services under
ORS 107.755 to 107.785. If only mediation services are provided, the provisions of ORS
107.755 to 107.785 apply.

(c) The court may order one or more of the parties to pay for services provided under this
subsection, if the parties are unable to agree on their respective responsibilities for
payment. The court may not order that expenses

be charged against funds appropriated for indigent defense services.

(d) The presiding judge of each judicial district shall establish qualifications for the
appointment and training of individuals and panels and the designation of programs under
this section. In establishing qualifications, a presiding judge shall take into consideration
any guidelines recommended by the statewide family law advisory committee.

(4) The provisions of this section apply when:

(a) A person files a domestic relations suit, as defined in ORS 107.510;

(b) A motion to modify an existing decree in a domestic relations suit is before the court;

(c) A parent of a child born out of wedlock initiates a civil proceeding to determine custody or
support under ORS 109.103;

(d) A person petitions or files a motion for intervention under ORS 109.119;

(e) A person or state agency files a petition under ORS 109.125 to establish paternity and
paternity is established; or

(f) A habeas corpus proceeding is before the court.

(5) Application of the provisions of subsection (1), (2) or (3) of this section to the proceedings
under subsection (4) of this section does not prevent initiation, éntry or enforcement of an order
of support.

(6) The court, on its own motion or on the motion of a party, may appoint counsel for the
children. However, if requested to do so by one or more of the children, the court shall appoint
counsel for the child or children. A reasonable fee for an attorney so appointed may be charged
against one or more of the parties or as a cost in the proceedings but shall not be charged against
funds appropriated for indigent defense services.

(7) Prior to the entry of an order, the court on its own motion or on the motion of a party may
take testimony from or confer with the child or children of the marriage and may exclude from
the conference the parents and other persons if the court finds that such action would be likely to
be in the best interests of the child or children. However, the court shall permit an attorney for
each party to attend the conference and question the child, and the conference shall be reported.

(1971 ¢.280 S3;1973¢. 502 S11; 1981 c. 775 S 5; 1981 s.s.¢. 3 S 34; 1983 ¢. 369 S 1; 1983 c.
3865 1;1989¢c. 188 S 1;1989 c. 1084 S 1;1999 c. 569 S 4; 2001 c. 873 SS 6,6a)

Note: The amendments to 107.425 by section 6c¢, chapter 873, Oregon Laws 2001, become
operative October 1, 2003. See section 6d, chapter 873, Oregon Laws 2001.
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8.085 APPOINTMENT OF COUNSEL FOR CHILDREN

The Court may appoint counsel for children in cases arising under ORS Chapter 107 upon its own
motion or upon motion of either party pursuant to ORS 107.425(3), and shall appoint counsel if
requested to do so by one or more of the children. A reasonable fee may be imposed by the Court
against either or both of the parties or as a cost in the proceedings.

The procedure for appointment of counsel for children in cases arising under ORS Chapters 107-109
shall be as follows:

1) In its sole discretion, the Court may appoint counsel for the children on its own motion with
or without prior notice to the parties. i

(2) A person requesting appointment of counsel for a child or children must petition the Court
for an order setting forth the reasons for such request. After reasonable notice to all parties, the
person seeking such appointment shall appear and request an Order Appointing Counsel.

3) The Court will appoint counsel where requested to do so by one or more children.

(4)  Orders appointing counsel issued by the Court may contain provision for payment of attorney
fees and terms for payment. No Order will be issued until counsel has agreed to accept such
appointment upon the fee terms set forth.

(5)  To the extent possible, appointed counsel will represent their clients' legal interests in
obtaining a secure, stable home life and a balanced relationship with both parents and will be
answerable only to their client and to the Court. The parents or persons having physical custody of
the child shall cooperate in allowing counsel opportunity for private consultation with the child or
children, including making or assisting with arrangements for the children's transportation to the
attorneys' office or some other reasonable meeting place and reasonable phone communication if
needed.

(6)  Counsel to be appointed for children shall meet the Court's standards for qualification in

family law matters and in the resolution of custody/parenting time issues.

Supplementary Local Rules
Fourth Judicial District, Circuit Court of the State of Oregon for Multnomah County
Revision Effective February 1, 2007
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Info Needed for Appointment of Attorney for a Child
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In the Matter of the Marriage of

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

Department of Domestic Relations

)
) Case No.
)
)
)
Petitioner. ) ORDER FOR APPOINTMENT
) OF ATTORNEY FOR MINOR
) CHILD(REN) OF THE
) PARTIES
Respondent. )

THIS MATTER having come before the Court upon the Court’s motion for the

Appointment of

() as attorney for the minor children and the files and records herein,

and the Court being fully advised now, therefore,

IT IS HEREBY ORDERED THAT:

1.

Under the provisions of ORS 107.425(6) and 2007 Multnomah County
Supplementary Local Rule 8.085, is appointed as attorney for the minor
child(ren) of the parties.

Both parties shall provide any and all information, including, but not
limited to, medical, dental, Department of Human Services, and
C.A.R.E.S. records pertaining to the minor child(ren) of the parties, and
each party shall sign any and all releases for obtaining any information
requested.

Both parties shall encourage mutual access and communication between

~ the attorney and the child(ren), and neither of the parties shall interfere in
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any way with any communications between and the child(ren).

4. Both parties are absolutely enjoined from discussing with the child(ren)
the naturé, extent or content of any communication between and the
child(ren).

5. Both parties and  shall cooperate in the scheduling of the time and
location of appointments. However, in the unlikely event that such
cooperation proves difficult,  shall have the sole discretion and authority
to determine the place, duration and circumstances of his/her interview
and interactions with the child(ren). In any event, unless otherwise agreed
to by the appropriate party, shall provide at least 48 hours notice to the

appropriate party of the time and place of such planned interviews with the

children.
6. The fees and costs of services shall be paid as follows:
7. OTHER:

DATED this ___ Day of , 2006.

CIRCUIT COURT JUDGE
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American Bar Association Section of Family Law
Standards of Practice for Lawyers Representing
Children in Custody Cases

Approved by the American Bar Association House of Delegates
August 2003

I. INTRODUCTION

Children deserve to have custody proceedings conducted in the manner least harmful to
them-and most likely to provide judges with the facts needed to decide the case. By adopting
these Standards, the American Bar Association sets a standard for good practice and
consistency in the appointment and performance of lawyers for children in custody cases.

Unfortunately, few jurisdictions have clear standards to tell courts and lawyers when or
why a lawyer for a child should be appointed, or precisely what the appointee should do. Too
little has been done to make the public, litigants, domestic relations attorneys, the judiciary,
or children’s lawyers themselves understand children’s lawyers’ roles, duties and powers.
Children’s lawyers have had to struggle with the very real contradictions between their
perceived roles as lawyer, protector, investigator, and surrogate decision maker. -This
confusion breeds dissatisfaction and undermines public confidence in the legal system. These
Standards distinguish two distinct types of lawyers for children: (1) The Child’s Attorney,
who provides independent legal representation in a traditional attorney-client relationship,
giving the child a strong voice in the proceedings; and (2) The Best Interests Attorney, who
mdependently investigates, assesses and advocates the child’s. best interests as a lawyer.
While some courts in the past have appointed a lawyer, often called a guardian ad litem, to
report or testify on the child’s best interests and/or related information, this is not a lawyer’s
role under these Standards.

These Standards seek to keep the best interests of children at the center of courts’
attention, and to build public confidence in a just and fair court system that works to promote
the best interests of children. These Standards promote quality control, professionalism,
clarity, uniformity and predictability. They require that: (1) all participants in a case know the -
duties, powers and limitations of the appointed role; and (2) lawyers have sufficient training,
qualifications, compensation, time, and authority to do their jobs properly with the support
and cooperation of the courts and other institutions. The American Bar Association
commends these Standards to all jurisdictions, and to individual lawyers, courts, and child
representation programs. :
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II. SCOPE AND DEFINITIONS
A. Scope

These Standards apply to the appointment and performance of lawyers serving as
advocates for children or their interests in any case where temporary or permanent legal
custody, physical custody, parenting plans, parenting tirne, access, or visitation are
adjudicated, including but not limited to divorce, parentage, domestic violence, contested
adoptions, and contested private guardianship cases. Lawyers representing children in abuse
and neglect cases should follow the ABA Standards of Practice for Representing a Child in
Abuse and Neglect Cases (1996).

B. Definitions

1. “Child’s Attorney”: A lawyer who provides independent legal counsel for a child
and who owes the same duties of undivided loyalty, confidentiality, and
competent representation as are due an adult client.

2. “Best Interests Attorney”: A lawyer who provides independent legal services for
the purpose of protecting a child’s best mterests without bemg bound by the
child’s directives or objectives.

Commentary

These Standards and these definitions apply to lawyers fitting these descriptions
regardless of the different titles used in various states, and regardless of whether the lawyer is
appointed by the court or retained by the child.

A lawyer should be either a2 Child’s Attorney or a Best Interests Attorney. The duties
common to both roles are found in Part III of these Standards. ‘The unique duties of each are
described separately in Parts IV and V. The essential distinction between the two lawyer
roles is that the Best Interests Attorney investigates and advocates the best interests of the
child as a lawyer in the litigation, while the Child’s Attomey is a lawyer who represents the
child as a client. Neither kind of lawyer is a witness. Form should follow function in
deciding which kind of lawyer to appoint. The role and duties of the lawyer should be
tailored to the reasons for the appointment and the needs of the child. :

These Standards do not use the term “Guardian Ad Litem.” The role of “guardian ad
litem” has become too muddled through different usages in different ‘states, with varying -
connotations. It is a venerable legal concept that has often been stretched beyond recognition
to serve fundamentally new functions, such as parenting coordinator, referee, facilitator,
arbitrator, evaluator, mediator and advocate. Asking one Guardian Ad Litem to perform
several roles at once, to be all things to all people, is a messy, ineffective expedient. A court
seeking expert or lay opinion testimony, written reports, or other non-traditional services
should appoint an individual for that purpose, and make clear that that person is not serving
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as a lawyer, and is not a party. This person can be either a non-lawyer, or a lawyer who
‘chooses to serve in a volunteer non-lawyer capacity.

II. DUTIES OF ALL LAWYERS FOR CHILDREN

In addition to their general ethical duties as lawyers, and the specific duties set out in
Parts IV and V, Child’s Attorneys and Best Interests Attorneys also have the duties outlined
* in this section.

A. Accepting Appointment

The lawyer should accept an appointment only with a full understanding of the issues and
the functions to be performed. If the appointed lawyer considers parts of the appointment
order confusing or incompatible with his or her ethical duties, the lawyer should (1) decline
the appointment, or.(2) inform the court of the conflict and ask the court to clarify or change
the terms of the order, or (3) both.

B. Lawyer’s Roles

A lawyer appointed as a Child’s Attorney or Best Interests Attorney should not play any
- other role in the case, and should not testify, file a report, or make recommendations.

Commentary

Neither kind of lawyer should be a witness, which means that the lawyer should not be
cross-examined, and more importantly should neither testify nor make a written or oral report
or recommendation to the court, but instead should offer traditional evidence-based legal
arguments such as other lawyers make. However, explaining what result a client wants, or
proffering what one hopes to prove, is not testifying; those are things all lawyers do.

If these Standards -are properly applied, it will not be possible for courts to make a dual
appointment, but there may be cases in which such an appointment was made before these .
Standards were adopted. The Child’s Attorney role involves a confidential relationship with'
. privileged communications. Because the child has a right to confidentiality and advocacy of
. his or her position, the Child’s Attorney can never abandon this role while remaining

~ involved in the case in any way. Once a lawyer has a lawyer-client relationship with a
minor, he or she cannot and should not assume any other role for the child, especially as Best
Interests Attorney or as a witness who investigates and makes a recommendation.

C. Independence

. The lawyer should be independent from the court and other participants in the litigation;
and unprejudiced and uncompromised in his or her independent action. The lawyer has the
right and the responsibility to exercise independent professional Jjudgment in carrying out the
duties assigned by the court, and to participate in the case as fully and freely as a lawyer for a

- party.
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Commentary

The lawyer should not prejudge the case. A lawyer may receive payment from a court, a
government entity, or even from a parent, relative, or other adult so long as the lawyer retains
the full authority for independent action.

D. Initial Tasks

Immediately after being appointed, the lawyer should review the file. The lawyer should
inform other parties or counsel of the appointment, and that as counsel of record he or she
should receive copies of pleadings.and discovery exchanges, and reasonable notification of
hearings and of major changes of circumstances affecting the child.

E. Meeting With the Child

The lawyer should meet with the child, adapting all communications to the child’s age,
level of education, cognitive development, cultural background and degree of language
acquisition, using an interpreter if necessary. The lawyer should inform the child about the
court system, the proceedings, and the lawyer’s responsibilities. The lawyer should elicit and
assess the child’s views.

Commentary

Establishing and maintaining a relationship with a child is the foundation of
representation. Competent representation requires a child-centered approach and
developmentally appropriate communication. All appointed lawyers should meet with the
child and focus on the needs and circumstances of the individual child. Even nonverbal
children can reveal much about their needs and interests through their behaviors and
developmental levels. Meeting with the child also allows the lawyer to assess the child’s
circumstances, often leading to a greater understanding -of the case, which may lead to
creative solutions in the child’s interest.

The nature of the legal proceeding or issue should be.explained to the child in a
developmentally appropriate manner. The lawyer must speak clearly, precisely, and in terms.
the child can understand. A child may not understand legal terminology. Also, because of a
particular child’s developmental limitations, the lawyer may not completely understand what
the child says. Therefore, the lawyer must learn how to ask developmentally appropriate,
non-suggestive questions and how to interpret the child’s responses. The lawyer may work
with social workers or other professionals to assess a child’s developmental abilities and to
facilitate communication.

While the lawyer should always take the child’s point of view into account, caution
should be used because the child’s stated views and desires may vary over time or may be the
result of fear, intimidation and manipulation. Lawyers may need to collaborate with other
professionals to gain a full understanding of the child’s needs and wishes.

4
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F. Pretrial Responsibilities
The lawyer should:
1. Conduct-thorough, céntinuing, and independent discovery and investigations.

2. Develop a theory and strategy of the case to implement at bearings, including
presentation of factual and legal issues.

3. Stay apprised of other court proceedings affecting the child, the parties and other
" househald members.

4. Attend meetings involving issues within the scope of the appointment.

X .

5. Take any necessary and appropriate action to expedite the proceedings.

6. Participate in, and, when appropriate, initiate, negotiations and mediation. The
lawyer should clarify, when necessary, that she or he is not acting as a mediator;
and a lawyer who participates in a mediation should be bound by the
confidentiality and privilege rules governing the mediation.

7. - Participate in depositions, pretrial conferences, and hearings.
8. File or make petitions, motions, responses or objections when necessary.

9. Where appropriate and not prohibited by law, request authority from the court to
pursue issues on behalf of the child, administratively or judicially, even if those
issues do not specifically arise from the court appointment.

Commentary

The lawyer should investigate the facts of the case to get a sense of the people involved
and the real issues in the case, just as any other lawyer would. This is necessary even for a
Child’s Attorney, whose ultimate task is to seek the client’s objectives. Best Interests
Attorneys have additional investigation duties described in Standard V-E.

By attending relevant meetings, the lawyer can present the child’s perspective, gather
information, and sometimes help negotiate a full or partial settlement. The lawyer may not
need to. attend if another person involved in the case, such as a social worker, can obtain
mnformation or present the child’s. perspective, or when the meeting will not be materially
relevant to any issues in the case.

The lawyer is in a pivotal position in negotiations. The lawyer should attempt to resolve
the case in the least .adversarial manmer possible, considering whether therapeutic
intervention, parenting or co-parenting education, mediation, or other dispute resolution
methods are appropriate. The lawyer may effectively assist negotiations of the parties and
their lawyers by focusing on the needs of the child, including where appropriate the impact of
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domestic violence. Settlement frequently obtains at least short-term relief for all parties
involved and is often the best way to resolve a case. The lawyer’s role is to advocate the
child’s interests and point of view in the negotiation process. Ifa party is legally represented,
it is unethical for a lawyer to negotiate with the party directly without the comsent of the
party’s lawyer.

Unless state law explicitly precludes filing pleadings, the lawyer should file any
appropriate pleadings on behalf of the child, including responses to the pleadings of other
parties, to ensure that appropriate issues are properly before the court and expedite the
court’s consideration of issues important to the child’s interests. Where available to litigants
under state laws or court rules or by permission of the court, relief requested may include, but
is not limited to: (1) A mental or physical examination of a party or the child; (2) A
parenting, custody or visitation evaluation; (3) An increase, decrease, or termination of
parenting time; (4) Services for the child or family; (5) Contempt for non-compliance with a
court order; (6) A protective order concerning the child’s privileged communications;
(7) Dismissal of petitions or motions.

The child’s interests may be served through proceedings not connected with the case in
which the lawyer is participating. For example, issues to be addressed may include:
(1) Child support; (2) Delinquency or status offender matters; (3) SSI and other public
benefits access; (4) Mental health proceedings; (5) Visitation, access or parenting time with
parents, siblings; or third parties, (6) Patemity; (7) Personal injury actions;
(8) School/education issues, especially for a child with disabilities; (9) Guardianship; (10)
Termination of parental rights; (11) Adoption; or (12) A protective order concerning the
child’s tangible or intangible property.

G. Hearings

The lawyer should participate actively in all hearings and conferences with the court on
issues within the scope of the appointment. Specifically, the lawyer should:

1. Introduce herself or himself to the court as the Child’s Attorney or Best Interests
Attorney at the beginning of any hearing.

2. Make appropriate motions, including motions in limine and evidentiary
objections, file briefs and preserve issues for appeal, as appropriate.

3. Present and cross-examine witnesses and offer exhibits as necessary.

4. If a child is to meet with the judge or testify, prepare the child, familiarizing the
child with the places, people, procedures, and questioning that the child will be
exposed to; and seek to minimize any harm to the child from the process.

5. Seek to ensure that questions to the child are phrased in a syntactically and

. linguistically appropriate manner and that tesumony is presented in a manner that
is admissible. . .
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6. Where appropriate, introduce evidence and make arguments on the child’s
competency to testify, or the reliability of the child’s testimony or out-of-court
statements. The lawyer should be familiar with the current law and empirical
knowledge about children’s competency, memory, and suggestibility.

7. Make a closing argument, proposing specific findings of fact-and conclusions of
law.

8. Ensure that a written order is made, and t_hat it conforms to the court’s oral rulings
and statutorily required findings and notices.

Commentary

Although the Jawyer’s position may overlap with the position of one or more parties, the
lawyer should be prepared to participate fully in any proceedings and not merely defer to the
other parties. The lawyer should address the child’s interests, describe the issues from the
child’s perspective, keep the case focused on the child’s needs, discuss the effect of various
dispositions on the child, and, when appropriate, present creative alternative solutions to the
court.

A bnef formal introduction should not be omitted, because in order to make an informed
decision on the merits, the court must be mindful of the lawyer’s exact role, with its specific
duties and conmstraints. Even though the appointment order states the nature of the
appointment, judges should be reminded, at each hearing, which role the lawyer is playing.
If there is a jury, a brief explanation of the role will be needed.

The lawyer’s preparation of the child should include attention to the child’s
developmental needs and abilities. The lawyer should also prepare the child for the
possibility that the judge may render a decision against the child’s wishes, explaining that
such a result would not be the child’s fault. o

If the child does not wish to testify or would be harmed by testifying, the lawyer should
seek a stipulation of the parties not to call the child as a witness, or seek a protective order
from the court. The lawyer should seek to minimize the adverse consequences by seeking
any appropriate accommodations permitted by law so that the child’s views are presented to
the court in the manner least harmful to the child, such as having the testimony taken
informally, in chambers, without the parents present. The lawyer should seek any necessary
assistance from the court, including location of the testimony, determination of who will be
present, and restrictions on the manner and phrasing of questions posed to the child. The
child should be told beforehand whether in-chambers testimony will be shared with others,

-such as parents who might be excluded from chambers.

Questions to the child should be phrased consistently with the law and research regarding
_children’s testimony, memory, and suggestibility. The information a.child gives is often
misleading, especially if adults have not understood how to ask children developmentally
, appropriate questions and how to interpret their answers properly. The lawyer must become
skilled at recognizing the child’s developmental limitations. It may be appropriate to present
expert testimony on the issue, or have an expert present when a young child is directly
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involved in the litigation, to point out any developmentally inappropriate phrasing of
questions.

The competency issue may arise in the unusual circumstance of the child being called as
a live witness, as well as when the child’s input is sought by other means such as in-
chambers meetings, closed-circuit television testimony, etc. Many jurisdictions have
abolished presumptive ages of competency and replaced them with more flexible, case-by-
case analyses. Competency to testify involves the abilities to perceive and relate. If necessary
and appropriate, the lawyer should present expert testimony to establish competency or
reliability or to rehabilitate any impeachment of the child on those bases.

H. Appeals

1. If appeals on behalf of the child are allowed by state law, and if it has been

decided pursuant to Standard IV-D or V-G that such an appeal is -necessary, the

- lawyer should take all steps necessary to perfect the appeal and seek appropriate

temporary orders or extraordinary writs necessary to protect the interests of the
child during the pendency of the appeal.

2. The lawyer should participate in any appeal filed by another party, concerning
issues relevant to the child and within the scope of the appointment, unless
discharged.

3. When the appeals court’s decision is received, the lawyer should explain it to the
child.

Commentary

The lawyer should take a position in any appeal filed by a party or agency. In some
jurisdictions, the lawyer’s appointment does not include representation on appeal, but if the
child’s interests are affected by the issues raised in the appeal, the lawyer should seek an
appointment on appeal or seek appointment of appellate counsel.

As with other court decisions, the lawyer should. explain in terms the child can
understand the nature and consequences of the appeals court’s decision, whether there are
further appellate remedies, and what more, if anything, will be done in the trial court
following the decision.

I. Enforcement

The lawyer should monitor the implementation of the court’s orders and address any non-
compliance.

J. End of Representation

‘When the representation ends, the lawyer should mform the child in a developmentally
appropriate manner.

8
TAB 15F - 8




IV. CHILD’S ATTORNEYS
A. Ethics and Confidentiality
1. Child’s Attorneys are bound by their states ethics rules in all matters.

2. A Child’s Attorney appointed to represent two or more children should remain
alert to the possibility of a conflict that could require the lawyer to decline
representation or withdraw from representing all of the children.

Commentary

The child is an individual with independent views. To ensure that the child’s independent
voice is heard, the Child’s Attormey should advocate the child’s articulated position, and
owes traditional duties to the child as client, subject to Rules 1.2(a) and 1.14 of the Model
Rules of Professional Conduct (2002).

The Model Rules of Professional Conduct (2002) (which in their amended form may not
yet have been adopted in a particular state) impose a broad duty of confidentiality concerning
all “information relating to the representation of a client”, but they also modify the traditional
exceptions to confidentiality. Under Model Rule 1.6 (2002), a lawyer may reveal information
without the client’s informed consent “to the extent the lawyer reasonably believes necessary
... to prevent reasonably certain death or substantial bodily harm”, or “to comply with other -
law or a court order”, or when “the disclosure is impliedly authorized in order to carry out the
representation”. Also, according to Model Rule 1.14(c) (2002), “the lawyer is impliedly
authorized under Rule 1.6(a) to reveal information about the client, but only to the extent
reasonably necessary to protect the client's interests™ when acting under Rule 1.14 to protect
a client with “diminished capacity” who “is at risk of substantial physical, financial or other
harm.”

Model Rule 1.7 (1)(1) (2002) provides that “a lawyer shall not represent a client if ... the
representation of one client will be directly adverse to another client ... .” Some diversity
between siblings’ views and priorities does not pose a direct conflict. But when two siblings
aim to .achieve fundamentally incompatible outcomes in the case as a whole, they are
“directly adverse.” Comment [8] to Model Rule 1.7 (2002) states: “... a conflict of interest
exists if there is a significant risk that a lawyer’s ability to consider, recommend or carry out
an approprate course of action for the client will be materially limited ... a lawyer asked to
represent several individuals ... is likely to be materially limited in the lawyer’s ability to
recommend or advocate all possible positions that each might take because of the lawyer’s
duty of loyalty to the others. ... The critical questions are the likelihood that a-difference in
interests will eventuate and, if it does, whether it will materially interfere with the lawyer’s
independent professional judgment in considering alternatives or foreclose courses of action
that reasonably should be pursued on behalf of the client.” :
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B. Informing and Counseling the Client
In a developmentally appropriate manner, the Child’s Attorney should:

1. Meet with the child upon appointment, before court hearings, when apprised of
emergencies or significant events affecting the child, and at other times as needed.

2. Explain to the child what is expected to happen before, during and after each
hearing.

3. Advise the child and provide guidance, cdmmunicating in a way that maximizes
the child’s ability to direct the representation.

4. Discuss each substantive order, and its consequences, with the child.

Commentary

Meeting with the child is important before court hearings and case reviews. Such in-
person meetings allow the lawyer to explain to the child what is happening, what altematlves
might be available, and what will happen next.

The Child’s Attorney has an obligation to explain clearly, precisely, and in terms the
client can understand, the meaning and consequences of the client’s choices. A child may not
understand the implications of a particular course of action. The lawyer has a duty to explain
in a developmentally appropriate way such information as will assist the child in having
maximum input in decision-making. The lawyer should inform the child of the relevant facts
and applicable laws and the ramifications of taking various positions, which may include the
impact of such decisions on other family members or on future legal proceedings. The lawyer
may express an opinion concerning the likelihood of the court or other parties accepting
particular positions. The lawyer may inform the child of an expert’s recommendations
germane to the issue.

As in any other lawyer/client relationship, the lawyer may express his or her assessment
of the case, and of the best position for the child to take, and the reasons underlying such
recommendation, and may counse] against the pursuit of particular goals sought by the client.
However, a child may agree with the lawyer for inappropriate reasons. A lawyer must remain
aware of the power dynamics inherent in adult/child relationships, recognize that the child
may be more susceptible to intimidation and manipulation than some adult clients, and strive
to detect and neutralize those factors. The lawyer should carefully choose the best time to
express his or her assessment of the case. The lawyer needs to understand what the child
knows, and what factors are mﬂuencmg the child’s decision. The lawyer should attempt to
determine from the child’s opinion and reasoning what factors have been most influential or
have been confusing or glided over by the child.

- The lawyer for the child has dual fiduciary duties to the chﬂd which must be balanced.
On the one hand, the lawyer has a duty to ensure that the client is given the information
necessary to make an informed decision, including advice and guidance. On the other hand,
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the lawyer‘has.a. duty not to overbear the will of the client. While the lawyer may attempt to
persuade the child to accept a particular position, the lawyer may not advocate a position

contrary to the child’s expressed position except as provided by the applicable -ethical
standards.

Consistent with the rules of confidentiality and with sensitivity to the child’s privacy, the
lawyer should consult with the child’s therapist and other experts and obtain appropriate
records. For example? a child’s therapist may help the child to understand why an expressed
position is dangerous, foolish, or not in the child’s best interests. The therapist might also
assist the lawyer in understanding the child’s perspective, priorities, and individnal needs.
Similarly, significant persons in the child’s life may educate the lawyer about the child’s
needs, priorities, and previous experiences.

As developmentally appropriate, the Child’s Attorney should consult the child prior to
any settlement becoming binding.

The child is entitled to understand what the court has done and what that means to the
child, at least with respect to those portions of the order that directly affect the child.
Children sometimes assume that orders are final and not subject to change. Therefore, the
lawyer should explain whether the order may be modified at another hearing, or whether the
actions of the parties may affect how the order is carried out. '

| C. Client Decisions

The Child’s Attorney should abide by the client’s decisions about the objectives of the
representation with respect to each issue on which the child is competent to direct the lawyer,
and does so. The Child’s Attorney should pursue the child’s expressed objectives, unless the
child requests otherwise, and follow the child’s direction, throughout the case.

Commentary

The child is entitled to determine the overall objectives to be pursued. The ‘Child’s
Attorney may make certain decisions about the manner of achieving those objectives,
particularly on procedural matters, as any adult’s lawyer would. These Standards do not
require the lawyer to consult with the child on matters which would not require consultation
with an adult client, nor to discuss with the child issues for which the child’s developmental.
limitations make it not feasible to obtain the child’s direction, as with an infant or preverbal
child.

1. The Child’s Attorney should make a separate determination whether the child has
“diminished capacity” pursuant to Model Rule 1.14 (2000) with respect to each
issue in which the child is called upon to direct the representation. '

Commentéry

These Standards do not presurne that children of certain ages are “impaired,” “disabled,” ‘
“incompetent,” or lack capacity to determine their position in litigation. Disability is
11

TAB 15F - 11



contextual, incremental, and may be intermittent. The child’s ability to contribute to a
determination of his or her position is functional, depending upon the particular position and
the circumstances prevailing at the time the position must be determined. Therefore, a child
may be able to determine some positions in the case but not others. Similarly, a child may be
able to direct the lawyer with respect to a particular issue at one time but not at another.

2. If the child does not express objectives of representation, the Child's Attomey
should make a good faith effort to determine the child's wishes, and advocate
according to those wishes if they are expressed. If a child does not or will not
express objectives regarding a particular issue or issues, the Child's Attorney
should determine and advocate the child's legal interests or request the
appointment of a Best Interests Attorney.

Commentary

There are circumstances in which a child is unable to express any positions, as in the case
of a preverbal child. Under such circumstances, the Child’s Attorney should represent the
child’s legal irterests or request appointment of a Best Interests Attomey. “Legal interests”
are distinct from “best interests” and from the child’s objectives. Legal interests are interests
of the child that are specifically recognized in law and that can be protected through the
courts. A child’s legal interests could include, for example, depending on the nature of the
case, a special needs child’s right to appropriate educational, medical, or mental health
services; helping assure that children needing residential placement are placed in the least
restrictive setting consistent with their needs; a child’s child support, governmental and other
financial benefits; visitation with siblings, family members, or others the child wishes to
maintain contact with; and a child’s due process or other procedural rights.

The child’s failure to express a position is different from being unable to do so, and from
directing the lawyer not to take a position on certain issues. The child may have no opinion
with respect to a particular issue, or may delegate the dec1s1on-mak1ng authority. The child
may not want to assume the responsibility of expressing a position because of loyalty
conflicts or the desire not to hurt one of the parties. In that case, the lawyer is free to-pursue
the objective that appears to be in the client’s legal interests based on information the lawyer
has, and positions the child has already expressed. A position chosen by the lawyer should
not contradict or undermine other issues about which the child has expressed a viewpoint.
However, before reaching that point the lawyer should clarify with the child whether the
child wants the lawyer to take a position, or to remain silent with respect to that issue, or
wants the point of view expressed only if the party is out of the room. The lawyer is then
bound by the child’s directive.

3. If the Child’s Attorney determines that pursuing the child’s expressed objective
would put the child at risk of substantial physmal, financial or other harm, and is
not merely contrary to the lawyer’s opinion of the child’s interests, the lawyer
may request appointment of a separate Best Interests Attorney and continue to
represent the child’s expressed position, unless the child’s position is prohibited
by law or without any factual foundation. The Child’s Attorney should not reveal
the reason for the request for a Best Interests Attorney, which would compromise
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the child’s position, unless such disclosure is authorized by the ethics rule on
confidentiality that is in force in the state.

Commentary

‘One of the most difficult ethical issues for lawyers representing children occurs when the
child is able to express a position and does so, but the lawyer believes that the position
-chosen is wholly ‘inappropriate or could result in serious Injury to the child. This is
particularly likely to happen with respect to an abused child whose home is unsafe, but who
desires to remain or return home. A child may desire to live in a dangerous situation because
it is all he or she knows, because of a feeling of blame or of responsibility to take care of a
parent, or because of threats or other reasons to fear the parent. The child may choose to deal
with a known situation rather than risk the unknown.

It should be remembered in this context that the lawyer is bound to pursue the client’s
objectives only through means permitted by law and ethical rules. The lawyer may be
subject personally to sanctions for taking positions that are not well grounded in fact and

warranted by existing law or a good faith argument for the extension, modification, or
- reversal of existing law.

In most cases the ethical conflict involved in asserting a position which would seriously
endanger the child, especially by disclosure of privileged information, can be resolved
through the lawyer’s counseling function, if the lawyer has taken the time to establish rapport
with the child and gain that child’s trust. While the lawyer should be careful not to apply
undue pressure to a child, the lawyer’s advice and guidance can often persuade the child to
change a-dangerous or imprudent position or at least identify alternative choices in case the
court denies the child’s first choice. ‘

If the child cannot be persuaded, the lawyer has a duty to safeguard the child’s interests -
by requesting appointment of a Best Interests Attorney. As a practical matter, this may not
adequately protect the child if the danger to the child was revealed only in a confidential
. disclosure to the lawyer, because the Best Interests Attorney may never learn of the disclosed
danger. '

Model Rule 1.14 (2002) provides that “when the lawyer reasonably believes that the
-client has diminished capacity, is at risk of substantial physical, financial or other harm -
unless action is taken and cannot adequately act in the client’s own interest, the lawyer may
take reasonably necessary protective action ... the lawyer is impliedly -authorized under Rule
1.6(a) to reveal information about the client, but only to the extent reasonably necessary to
protect the client’s interests.” ' ’

If there is a substantial danger of serious injury or death, the lawyer must take the -
minimum steps which would be necessary to ensure the child’s safety, respecting and
following the child’s direction to the greatest extent possible consistent with the child’s
safety and ethical rules. States that do not abrogate the lawyer-client privilege or
confidentiality, or mandate reporting in cases of child abuse, may pemmit reports
notwithstanding privilege. -
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4. The Child’s Attorney should discuss with the child whether to ask the judge to
meet with the child, and whether to call the child as a witness. The decision
should include consideration of the child’s needs and desires to do either of these,
any.potential repercussions of such a decision or harm to the child from testifying
or being involved in case, the necessity of the child’s direct testimony, the
availability of other evidence or hearsay exceptions which may substitute for
direct testimony by the.child, and. the child’s developmental ability to provide
direct testimony .and withstand cross-examination. Ultimately, the Child’s
Attorney is bound by the child’s direction concerning testifying.

Commentary

Decisions about the child’s testifying should be made individually, based on the
circurnstances. If the child has a therapist, the attorney should consult the therapist about the
decision and for help in preparing the child. In the absence of compelling reasons, a child
who has a strong desire to testify should be called to do so.

D. Appeals

Where appeals on behalf of the child are permitted by state law, the Child’s Attorney
should consider and discuss with the child, as developmentally appropriate, the
possibility of an appeal. If the child, after consultation, wishes to appeal the order,
and the appeal has merit, the Child’s Attorney should appeal. If the Child’s Attorney
determines that an appeal would be frivolous or that he or she lacks the expertise

necessary to handle the appeal, he or she should notify the court and seek to be
discharged or replaced.

Commentary

The lawyer should explain ‘not only any legal possibility of an appeal, but also the
ramifications of filing an appeal, including delaying conclusion of the case, and what will
happen pending a final decision.

E. Obligations-after Initial Disposition

The Child’s Attorney should perform, or when discharged, seek to ensure, continued
representation of the child at all further hearings, including at administrative or judicial
actions that result in changes to the child’s placement or services, so long as the court
maintains its Junsdlctlon

Commentary

Representing a child contiﬁually presents new tasks and challenges due to the passage of
time and the changing needs of the child. The bulk of the Child’s Attomey’s work often
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comes after the initial hearing. The Child’s Attorney should stay in touch with the child,
with the parties or their counsel, and any other caretakers, case workers, and service
providers throughout the term of appointment to attempt to ensure that the child’s needs are
met and that the case moves quickly to an appropriate resolution.

F. End of Representation

The Child’s Attorney should discuss the end of the legal representation with the child,
what contacts, if any, the Child’s Attorney and the child ‘will continue to have, and how the
child can obtain assistance in the future, if necessary.

V. BEST INTERESTS ATTORNEYS
A. Ethics

Best Interests Attorneys are be bound by their states’ ethics rules in all matters except as
dictated by the absence of a traditional attorney-client relationship with the child and the
particular requirements of their appointed tasks. Even outside of an attorney-client
relationship, all lawyers have certain ethical duties toward the court, parties in a case, the
Jjustice system, and the public.

Commentary

Siblings with conflicting views do not pose a conflict of interest for a Best Interests
Attorney, because such a lawyer is not bound to advocate a client’s objective. A Best
Interests Attorey in such a case should report the relevant views of all the children in
accordance with Standard V-F-3, and advocate the children’s best interests in accordance
with Standard V-F-1. .

B. Confidentiality

A child’s communications with the Best Interests Attorney are subject to state ethics rules
on lawyer-client confidentiality, except that the lawyer may also use the child’s confidences
for the purposes of the representation without disclosing them.

Commentary

ABA Model Rule 1.6(a) bars any release of information “except for disclosures that are
impliedly authorized in. order to carry out the reptresentation.” Under DR 4-101(C)(2), a
lawyer may reveal comfidences when “required by law or court order”. As for
communications that are hot subject to disclosure under these or other applicable ethics rules,
a Best Interests Attorney may use them to-further the child’s best interests, without disclosing
them. The distinction between use and disclosure meauns, for example, that if a child tells the
lawyer that a parent takes drugs; the lawyer may seek and present other evidence of the drug
use, but may not reveal that the initial information came from the child. For more discussion
of exceptions to confidentiality, see the Commentary to Standard IV-A.
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C. Limited Appointments

If the court appoints the Best Interests Attorney to handle only a specific issue, the Best
Interests Attorney’s tasks may be reduced as the court may direct.

D. Explaining Role to the Child

In a developmentally appropriate manner, the Best Interests Attorney should explain to
the child that the Best Interests Attorney will (1) investigate and advocate the child’s best
interests, (2) will investigate the child’s views relating to the case and will report them to the
court unless the child requests that they not be reported, and (3) will use information from the
child for those purposes, but (4) will not necessarily advocate what the child wants as a
lawyer for a client would.

E. Investigations

The Best Interests Attorney should conduct thorough, continuing, and independent
investigations, including:

1. Reviewing any court files of the child, and of siblings who are minors or are still
in the home, potentially relevant court files of parties and other household
members, and case-related records of any social service agency and other service
providers;

2. Reviewing child’s social services records, if any, mental health records (except as
otherwise provided in Standard VI-A-4), drug and alcohol-related records,
medical records, law enforcement records, school records, and other records
relevant to the case;

3. Contacting lawyers for the parties, and nonlawyer representatives or court-
appointed special advocates (CASAs);

4. Contacting and meeting with the parties, with permission of their lawyers;

5. Interviewing individuals significantly involved with the child, who may in the
lawyer’s discretion include, if appropriate, case workers, caretakers, neighbors,
relatives, school personnel, coaches, clergy, mental health -professionals,

physicians, law enforcement officers, and other potential witnesses;

6. Reviewing the relevant evidence personally, rather than relying on other parties’
or counsel’s descriptions and characterizations of it;

7. Staying apprised of other court proceedings affecting the child, the parties and
. other household members. "

Commentary
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Relevant ﬁlgs to ;eview include those concerning child protective  services,
developmental d.lsabﬂﬂ?es, juvenile delinquen;y, mental health, and educational agencies.
These records can provide a more complete context for the current problems of the child and

family. Information in the files may suggest additional professionals and lay witnesses who
should be contacted. -

Though courts should order automatic access to records, the lawyer may still need to use

subpoenas or other discovery or motion procedures to obtain the relevant records, especially
those which pertain to the parties.

Meetings with the children and all parties are among the most important elements of a
competent investigation. However, there may be a few cases where a party’s lawyer will not
allow the Best-Interests Attorney to communicate with the party. Model Rule 4.2 prohibits -
such contact without consent of the party’s lawyer. In some such cases, the Best-Interests
Attorney may be able to obtain permission for a meeting with the party’s lawyer present.
When the party has no lawyer, Model Rule 4.3 allows contact but requires reasonable efforts
to correct any apparent misunderstanding of the Best-Interests Attorney’s role.

The parties’ lawyers may have information not included in any of the available records.
They can provide information on their clients’ perspectives.

Volunteer CASAs can often provide a great deal of information. The CASA is typically
charged with performing an independent factual investigation, getting to know the child, and
reporting on the child’s best interests. Where there appears to be role conflict or confusion
over the involvement of both a lawyer and a CASA in the same case, there should be joint’
efforts to clarify and define the responsibilities of both.

F. Advocating the Child’s Best Interests

1. Any assessment of, or argument on, the child’s best interests should be based on
objective criteria as set forth in the law related to the purposes of the proceedings.

2. Best Interests Attorneys should bring to the attention of the court any facts which,
when considered in context, seriously call into question the advisability of any
agreed settlement.

3. At hearings on custody or parenting time, Best Interests Attorneys should present
the child’s expressed desires (if any) to the court, except for those that the child
expressly does not want presented.

Commentary

Determining a child’s best interests is a matter of gathering and weighing evidence,
reaching factual conclusions and then applying legal standards to them. Factors in
determining a child’s interests will generally be stated in a state’s statutes and case law, and
Best Interests Attorneys must be familiar with them and how courts apply them. A child’s

*desires are usually one of many factors in deciding custody and parenting time cases, and the
weight given them varies with age and circumstances.
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A Best Interests Attorney is functioning in a nontraditional role by determining the
position to be advocated independently of the client. The Best Interests Attorney should base
this determination, however, on objective criteria concerning the child’s needs and interests,
and not merely on the lawyer’s personal values, philosophies, and experiences. A best-
interests case should be based on the state’s governing statutes and case law, or a good faith
argument for modification of case law. The lawyer should not use any other theory, doctrine,
model, technique, ideology, or personal rule of thumb without explicitly arguing for it in
terms of governing law on the best interests of the child. The trier of fact needs to understand
any such theory in order to make an informed decision in the case.

The lawyer must consider the child’s individual needs. The child’s various needs and
interests may be in conflict and must be weighed against each other. The child’s
developmental level, including his or her sense of time, is relevant to an assessment of needs.
The lawyer may seek the advice and consultation of experts and other knowledgeable people
in determining and weighing such needs and interests.

As a general rule Best Interests Attorneys should encourage, not undermine, settlements.
However, in exceptional cases where the Best Interests Attorney reasonably believes that the
settlement would endanger the child and that the court would not approve the settlement were
it aware of certain facts, the Best Interests Attorney should bring those facts to the court’s
attention. This should not be done by ex parte communication. The Best Interests Attorney
should ordinarily discuss her or his concerns with the parties and counsel] in an attempt to
change the settlement, before involving the judge.

G. Appeals

Where appeals on behalf of the child are permitted by state law, the Best Interests
Attorney should appeal when he or she believes that (1) the trial court’s decision is
significantly detrimental to the child’s welfare, (2) an appeal could be successful considering
the law, the standard of review, and the evidence that can be presented to the appellate court,
and (3) the probability and degree of benefit to the child outweighs the probability and
degree of detriment to the child from extending the litigation and expense that the parties will
undergo.

VI. COURTS
A. Appointment of Lawyers

A court should appoint a lawyer as a Child’s Attorney or Best Interests Attomey as soon
as practicable if such an appointment is necessary in order for the court to decide the case. '

1. Mandatory Appointment
A court should appoint a lawyer whenever such an appointment is mandated by

state law. A court should also appoint a lawyer in accordance with the A.B.A.
Standards of Practice for Representing a Child in Abuse and Neglect Cases (1996)
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when considering allegations of child abuse or neglect that warrant state
intervention.

Commentary

Whether in a divorce, custody or child protection case, issues such as abuse, neglect or
other dangers to the child create an especially compelling need for lawyers to protect the
interests .of children. Lawyers in these cases must take appropriate steps to ensure that harm
to the child is minimized while the custody case is being litigated. Appointing a lawyer is no
substitute for a child protective services investigation or other law enforcement investigation,
where appropriate. The situation may call for referrals to or Joinder of child protection
officials, transfer of the case to the juvenile dependency court, or steps to coordinate the case
with a related ongoing child protection proceeding, which may be in a different court. Any"
‘question of child maltreatment should be a critical factor in the court’s resolution of custody
~ and parenting time proceedings, and should be factually resolved before permanent custody
and parenting time are addressed. A serious forensic investigation to find out what happened
‘should come before, and not be diluted by, a more general investigation into the best interests
of the child.

2. Discretionary Appointment

In deciding whether to appoint a lawyer, the court should consider the nature and
adequacy of the evidence to be presented by the parties; other available methods
of obtaining information, including social service investigations, and evaluations
by mental health professionals; and available resources for payment. Appointment
may be most appropriate in cases involving the following factors, allegations or

concerns:

a. Consideration of extraordinary remedies such as supervised
visitation, terminating or suspending parenting time, or awarding
custody or visitation to a non-parent;

b. Relocation that could substantially reduce the child’s time with a

_ parent or sibling;

c. The child’s concerns or views;

- d Harm to the child from illegal or excessive drug or alcohol abuse by
a child or a party; ' :

e. Disputed paternity;

f Past or present child abduction or risk of future abduction;

g Past or present family violence; . : .

b Past or present mental health problems of the child or a party;

1 Special physical, educational, -or mental health needs of a child that
require investigation or advocacy;

3 A high level of acrimony; ‘

k Inappropriate adult influence or manipulation;

L Interference with custody or parenting time; A

m. A need for more evidence relevant to the best interests of the child;

n. A need to minimize the harm to the child from the processes of

family separation and litigation; or
19
TAB 15F - 19



0. Specific issues that would best be addressed by-a lawyer appointed
to address only those issues, which the court should specify m its
appointment order.

Commentary

In some cases the court’s capacity to decide the case properly will be jeopardized without
a more child-focused framing of the issues, or. without the opportunity for providing
additional information concerning the child’s best interests. Often, because of a lack of
effective counsel for some or all parties, or insufficient investigation, courts are deprived of
important information, to the detriment of the children. A lawyer building and arguing the
child’s case, or a case for the child’s best interests, places additional perspectives, concerns,
and relevant, material information before the court so it can make a more informed decision.

An important reason to appoint a lawyer is to ensure that the court is made aware of any
views the child wishes to express concerning various aspects of the case, and that those views
will be given the proper weight that substantive law attaches to them. This must be done in
the least harmful manner — that which is least likely to make the child think that he or she is
deciding the case and passing judgment on the parents. Courts and lawyers should strive to
implement procedures that give children opportunities to be meaningfully heard when they
have something they want to say, rather than simply giving the parents another vehicle with
which to make their case.

The purpose of child representation is not only to advocate a particular outcome, but also
to protect children from collateral damage from litigation. While the case is pending,
conditions that deny the children a minimum level of security and stability may need to be
remedied or prevented.

Appointment of a lawyer is a tool to protect the child and provide information to help
assist courts in deciding a case in accordance with the child’s best interests. A decision not to
appoint should not be regarded as actionably denying a child’s procedural or substantive
rights under these Standards, except as. provided by state law. Likewise, these Standards are
not intended to diminish state laws or practices which afford children standing or the right to
more broad representation than provided by these Standards. Similarly, these Standards do
not limit any right or opportunity of a child to engage a lawyer or to initiate an action, where
such actions or rights are recognized by law or practice. :

3. Appointment Orders

Courts should make written appointment orders on standardized forms, in plain
language understandable to non-lawyers, and send copies to the parties as well as
to counsel. Orders should specify the lawyer’s role as either Child’s Attorney or
Best Interests Attorney, and the reasons for and duration of the appointment.

Commentary
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Appointment orders should articulate as precisely as possible the reasons for the
appointment and the tasks to be performed. Clarity is needed to inform all parties of the role
and authority of the lawyer; to help the court make an informed decision and exercise
effective oversight; and to facilitate understanding, acceptance and compliance. A Model
Appointment Order is at the end of these Standards.

When the lawyer is appointed for a narrow, specific purpose with reduced duties under
Standard VI-A-2(0), the lawyer may need to ask the court to clarify or change the role or
tasks as needed to serve the child’s interests at any time during the course of the case. This
should be done with notice to the parties, who should also receive copies of any new order.

4. Information Access Orders

An accompanying, separate order should authorize the lawyer’s reasonable access
to. the child, and to all otherwise privileged or confidential information about the
child, without the necessity of any further order or release, including, but not
limited to, social services, drug and alcohol treatment, medical, evaluation, law
enforcement, school, probate and court records, records of trusts and accounts of
which the child is a beneficiary, and other records relevant to the case; except that
health and mental health Ttecords that would otherwise be privileged or
confidential under state or federal laws should be released to the lawyer only in
accordance with those laws. - »

Commentary

A model Order for Access to Confidential Information appears at the end of these
Standards. It is separate from the appointment order so that the facts or allegations cited as
reasons for the appointment are not revealed to everyone from whom information is sought.
Use of the term “privileged” in this Standard does not include the attorney-client privilege,
which is not affected by it.

5. Independence

The court must assure that the lawyer is independent of the court, court services,
the parties, and the state. '

6. Duration of Appointments

Appointments should last, and require active representation, as long as the issues
for which the lawyer was appointed are pending.

' Commentary

The Child’s Attorney or Best Interests Attorney may be the only source of continuity in
the court system for the family, providing a stable point of contact for the child and
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institutional memory for the court and agencies. Courts should maintain continuity of
representation whenever possible, re-appointing the lawyer when one is needed again, unless
inconsistent with the child’s needs. The lawyer should ordinarily accept reappointment. If
replaced, the lawyer should inform and cooperate with the successor.

7.

Whom to Appoint

Courts should appoint only lawyers who have agreed to serve in child custody
cases in the assigned role, and have been trained as provided in Standard VI-B or
are qualified by appropriate experience in custody cases.

Commentary

Courts should appoint from the ranks of qualified lawyers. Appointments should not be
made without regard to prior training or practice. Competence requires relevant training and
experience. Lawyers should be allowed to specify if they are only willing to serve as Child’s
Attorney, or only as Best Interests Attorney.

8.

Privately-Retained Attorneys

An attorney privately retained by or for a child, whether paid or not, (2) is subject
to these Standards, (b) should have all the rights and responsibilities of a lawyer
appointed by a court pursuant to these Standards, (c) should be expressly retained
as either a Child’s Attomney or a Best Interests Attorney, and (d) should vigilantly
guard the client-lawyer relationship from interference as provided in Model Rule.

1.8(9).

B. Training -

Training for lawyers representing children in custody cases should cover:

L.

Relevant state and federal laws, agency regulations, court decisions and court
rules;

The legal standards applicable in each kind of case in which the lawyer may be
appointed, including child custody and visitation law;

Applicaiale representation guidelines and standards;

The court process and key personnel in child-related litigation, including custody
evaluations and mediation; '

Children’s development, needs and abilities at different ages;
Communicating with children;

Preparing and presenting a child’s viewpoints, including child testimony and
alternatives to direct testimony; A
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8. Recognizing, evaluating and understanding evidence of child abuse and neglect;
9. Family dynamics and dysfunction, domestic violence and substance abuse;

10. The multidisciplinary input required in child-related cases, including information
on local experts who can provide evaluation, consultation and testimony; '

11. Available serﬁces for child welfare, family preservation, medical, mental health,
educational, and special needs, including placement, evaluation/diagnostic, and
treatment services, and provisions and constraints related to agency payment for

' services

12. Basic information about state and federal laws and treaties on child custody
Jlll'lSdlCthD enforcement, and child abduction.

Commentary

Courts, bar associations, and other organizations should sponsor, fund and participate in
training. They should also offer advanced and new-developments trau:ung, and prov1de
mentors for lawyers who are mew to child representation. Training in custody law is
especially important because not everyone seeking to represent children will have a family
law background. Lawyers must be trained to distingnish between the different kinds of cases
in which they may be appointed, and the different legal standards to be applied.

Training should address the impact of spousal or domestic partner violence on custody
and parenting time, and any statutes or case law regarding how allegations or findings of
domestic violence should affect custody or parenting time determinations. Training should
also sensitize lawyers to the dangers that domestic violence victims and their children face in
attempting to flee abusive situations, and how that may affect custody awards to victims.

C. Compensation

Lawyers for children are entitled to and should receive adequate and predictable
compensation that is based on legal standards generally used for determining the
reasonableness of privately-retained lawyers’ hourly fees in family law cases.

1. Compensation Aspects of Appointment Orders

The court should make clear to all parties, orally and in writing, how fees will be
determined, including the hourly rate or other computation system used, and the
fact that both in-court and out-of-court work will be paid for; and how and by
whom the fees and expenses are to be paid, in what shares. If the parties are to
pay for the lawyer’s services, then at the time of appointment the court should
order the parties to deposit specific amounts of money for fees and costs.

2. Sources of Payment

~
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Courts should look to the following sources, in the following order, to pay for the
lawyer’s services: (a) The incomes and assets of the parties; (b) Targeted filing
fees assessed against litigants in similar cases, and reserved in a fund for child
representation; (¢) Government funding; (d) Voluntary pro bono service. States
and localities should provide sufficient funding to reimburse private attorneys, to
contract with lawyers or firms specializing in children’s law, and to support pro
bono and legal aid programs. Courts should eliminate involuntary “pro bono”
appointments, and should not expect all or most representation to be pro bono.

3. Timeliness of Claims and Payment

Lawyers should regularly bill for their time and receive adequate and timely
compensation. Periodically and after certain events, such as hearings or orders,
they should be allowed to request payment. States should set a maximum number
of days for any required court review of these bills, and for any governmental
payment process to be completed.

4, Costs

Attorneys should have reasonable and necessary access to, or reimbursement for,
experts, investigative services, paralegals, research, and other services, such as
copying medical records, long distance phone calls, service of -process, and
transcripts of hearings.

5. Enforcement

Courts should vigorously enforce orders for payment by all available means.

Commentary

These Standards call for paying lawyers in accordance with prevailing legal standards of
reasonableness for lawyers’ fees in general. Currently, state-set uniform rates tend to be
lower than what competent, experienced lawyers should be paid, creating an impression that
this is second-class work..In some places it has become customary for the work of child
representation to be minimal and pro forma, or for it to be performed by lawyers whose
services are not in much demand.

Lawyers and parties need to understand how the lawyer will be paid. The requirement to
state the lawyer’s hourly rate in the appointment order will help make litigants aware of the
costs being incurred. It is mot meant to set a uniform rate, nor to pre-empt a court’s
determination of the averall reasonableness of fees. The court should keep-information on
eligible lawyers’ hourly rates and pro-bono availability on file,.or ascertain it when making
the appointment order. Judges should net arbitrarily reduce properly requested
compensation, except in accordance with legal standards of reasonableness.

Many children go unrepresented because of a lack of resources. A three-fold solution is
appropriate: hold more parents responsible for the costs of representation, increase public
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funding, and increase the number of qualified pro bono and legal service attorneys. All of
these steps will increase the professionalism of children’s lawyers generally.

As much as possible, those whose decisions impose costs on others and on society should
bear such costs at the time that they make the decisions, so that the decisions will be more
fully informed and socially conscious. Thus direct payment of lawyer’s fees by litigants is
best, where possible. Nonetheless, states and localities ultimately have the obligation to
protect children in their court systems whose needs cannot otherwise be met.

Courts are encouraged to seek high-quality child representation through contracting with
special children’s law offices, law firms, and other programs. However, the motive should
not be a lower level of compensation. Courts should assure that payment is commensurate
with the fees paid to equivalently experienced individual lawyers who have similar
qualifications and responsibilities.

Courts and bar associations should establish or cooperate with voluntary pro bono and/or
legal services programs to adequately train and support pro bono and legal services lawyers
in representing children in custody cases.

In junsdictions where more than one court system deals with child custody, the
availability, continuity and payment of lawyers should not vary depending on which court is
used, nor on the type of appointment.

D. Caseloads

Courts should control the size of court-appointed caseloads, so that lawyers:-do not have
so many cases that they are unable to meet these Standards. If caseloads of individual
lawyers approach or exceed acceptable limits, courts should take one or more of the
following steps: (1) work with bar and children’s advocacy groups to increase the availability
of lawyers; (2) make formal arrangements for child representation with law firms or
programs providing representation; (3) remegotiate existing court contracts for child
representation; (4) alert agency administrators that their lawyers have excessive caseloads
and order them to establish procedures or a plan to solve the problem; (5) alert state judicial,
executive, and legislative branch leaders that excessive caseloads jeopardize the ability of
lawyers to competently represent children; and (6) seek additional funding.

E. Physical accommodations

Courts should .provide lawyers representing children with seating and work space
comparable to that of other lawyers, sufficient to facilitate the work of in-court
representation, and consistent with the dignity, importance, independence, and impartiality
that they ought to have.

F. Immunity

Courts should take steps to protect all lawyers representing children from frivolous
lawsuits and harassment by adult litigants. Best Interests Attorneys should have qualified,
quasi-judicial immunity for civil damages when performing actions consistent with their
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appointed roles, except for actions that are: (1) willfully wrongful; (2) done with conscious
indifference or reckless -disregard to the safety of amother; (3) done in bad faith or with
malice; or (4) grossly negligent. Only the child should have any right of action against a
Child’s Attorney or Best Interests Attorney.

Commentary

Lawyers and Guardians Ad Litem for children are too often sued by custody litigants.
Courts, legislatures, bar organizations and insurers should help protect all children’s lawyers
from frivolous lawsuits. Immunity should be extended to protect lawyers’ ability to fully
investigate and advocate, without harassment or intimidation. In determining immunity, the
proper inquiry is into the duties at issue and not the title of the appointment. Other
mechanisms still exist to prevent or address lawyer misconduct: (1) attorneys are bound by
their state bars’ rules of professional conduct; (2) the court oversees their conduct and can
remove or admonish them for obvious misconduct; (3) the court is the ultimate custody
decision-maker and should not give deference to a best-interests argument based on an
inadequate or biased investigation.
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APPENDIX A

IN THE _ COURT OF
Petitioner,

V. : Case No.
Respondent. _

In Re: ,D.0.B.

CHILD REPRESENTATION APPOINTMENT ORDER

L. REASONS FOR APPOINTMENT

This case came on this , 20, and it appearing to the Court that
appointing a Child’s Attorney or Best Interests Attorney is necessary to help the Court decide
the case properly, because of the following factors or allegations:

A. Mandatory ’appointment grounds:

(O The Court is considering child abuse or neglect allegations that warrant state intervention.
(O Appointment is mandated by state law.

B. Discretionary grounds warranting appointment:

() Consideration of extraordinary remedies such as supervised visitation, terminating or
suspending visitation with a parent, or awarding custody or visitation to a non-parent

(O Relocation that could substantlally reduce of the chﬂd’s time with a parent er siblmg

(O The child’s concerns or views

(O Harm to the child from illegal or excessive drug or alcohol abuse by a child ora party
(O Disputed paternity

(O Past or present child abduction, or risk of future abduction

() Past or present family violence

(O Past or present mental health problems of the child or a party

() Special physical, educational, or mental health needs requiring investigation or advocacy
(O A high level of acrimony

(O Inappropriate adult influence or manipulation

() Interference with custody or parenting time

(O A need for more evidence relevant to the best interests of the child

(O A need to minimize the harm to the child from family separation and litigation

() Specific issue(s) to be addressed:

27
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II. NATURE OF APPOINTMENT

, a lawyer who has been trained in
child representation in custody cases and is willing to serve in such cases in this Court, is
hereby appointed as (_) Child’s Attorney (_) Best Interests Attomey, for the () the child or
children named above () the child(ren) ,
to represent the child(ren) in accordance with the Standards of Practice for Lawyers
Representing Children in Custody Cases, a copy of which () is attached () has been
furnished to the appointee. A Child’s Attorney represents the child in a normal attorney-
client relationship. A Best Interests Attorney investigates and advocates the child’s best
interests as a lawyer. Neither kind of lawyer testifies or submits a report. Both have duties of
confidentiality as lawyers, but the Best Interests Attorney may use information from the child
for the purposes of the representation.

1. FEES AND COSTS

The hourly rate of the lawyer appointed is $ , for both in-court and out-of-court
work.

() The parties shall be responsible for paying the fees and costs. The parties shall deposit

5 with () the Court, (_) the appointed lawyer. shall deposit
5 and shall deposit $ . The parties’ individual shares
of the responsibility for the fees and costs as between the parties () are to be determined
later () are as follows: to pay %, to pay %.

() The State shall be responsible for paying the fees and costs.

() The lawyer has agreed to serve without payment. However, the lawyer’s expenses wxll be
reimbursed by () the parties () the state.

IV. ACCESS TO CONFIDENTIAL INFORMATION

The lawyer appointed shall have access to confidential information about the child as
provided in the Standards of Practice for Lawyers Representing Children in Custody Cases
and in an Order for Access to Confidential Information that will be signed at the same tnne
as this Order.

THE CLERK IS HEREBY ORDERED TO MAIL COPIES OF THIS ORDER TO ALL
PARTIES AND-COUNSEL.

DATE: . ,20

JUDGE
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APPENDIX B

IN THE COURT OF
Petitioner,

V. Case No.
Respondent.

In Re: ,D.0B.

ORDER FOR ACCESS TO CONFDENTML INFORMATION
has been appointed as () Best

Interests Attorney (_) Child’s Attorney for () the child or children named
above () the child , and so shall have immediate
access to such child or ‘children, and to all otherwise privileged or
confidential information regarding such child or children, without the
necessity of any further order or release. Such information includes but is -
oot limited to social services, drug and alcohol treatment, medical,.
evaluation, law enforcement, school, probate and court records, records of -
trusts and accounts of which the child is a beneficiary, and other records
relevant to the case, including court records of parties to this case or their
household members.

Mental health records that are privileged or confidential under
state or federal laws shall be released to the Child’s Attorney or Best
Interests Attomey only in accordance with such laws.

THE CLERK IS HEREBY ORDERED TO MAIL COPIES OF THIS

ORDER TO ALL PARTIES AND COUNSEL.

DATE:

, 20

JUDGE
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Tvol. 13, Summer 1995 Representing Children

Representing Children: Standards for
Attorneys and Guardians ad Litem in
Custody or Visitation Proceedings
(With Commentary)

Preamble

These Standards set forth Buidelines for the appointment
and role of counsel and guardians ad litem representing children?
in custody and visitation proceedings.2 The Standards address
when lawyers and guardians ad litem should be appointed and
their obligations and responsibilities. :

These Standards apply to three distinct categories: counsel
for children who are empowered to direct the role of counsel
(counsel representing “unimpaired” clients); counsel for children
lacking the capacity to direct the role of counsel (counsel repre-

‘senting “impaired” clients); and guardians ad litem (regardless of

the child’s capacity and regardless of whether the guardian is an
attorney). ’ A )
Standards 1.1 to 1.3 address the appointments of counsel
and guardians ad litem for children. They address when such ap-
pointments should be made, the training persons eligible for ap-
pointments should have, and the first steps both courts making
the appointments and the persons who are appointed should
take. Standards 1.1 to 1.3 apply to all appoiritments for children,
including counsel: and guardian ad litem appointments, Stan-

! In these Standards, “counsel” refers to an attorney acting as a lawyer
for a child. A guardian ad litem may or may not be an attorney.

2 There are many other proceedings in which tepresentatives are rou-
tinely assigned to represent children, including abuse and neglect proceedings,
termination of parental rights proceedings, and juvenile delinquency proceed-
ings. These Standards do not reach any of those types of cases. These Stan-
dards only apply to private custody or visitation proceedings, including those
between parents and non-parents in which the state is not a party and the stan-
dard by which the case is to be decided is the best interests of the child. More-

~over, the Standards only apply to the visitation and custody issues in those

cases. Other issues that commonly arise in those cases, such as child support
and other financial matters, are beyond the scope of these Standards.
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dards 2.1 to 2.13 address the behavior of atlorneys assigned 1o
represent children as counsel. Standards 2.3 to 2.6 and Standards
2.7 to 2.13 differentiate the role of counsel depending on the age,
maturity, and intelligence of the child. Standards 3.1 to 3.8 ad-
dress the role of guardians ad litem. Those Standards apply to a}l
guardian ad litem appointments, whether or not the guardian is
an attorney or a court combines the role of guardian ad litem and
counsel, the attorney should represent the client in accordance
with Standards 2.1 to 2.13. '

These Standards are not intended to contravene state law.
Rather, they are designed to fill gaps where they exist. In addi-
tion, to the extent the Standards actually conflict with current law
in a particular jurisdiction, it is hoped the law will be reevaluated
in light of these Standards. The Standards are most likely to be
particularly useful, however, in those jurisdictions that currently
provide little guidance either to judges or lawyers as to when and
why children should be represented.

1. Standards Relating to the Appoiniment of Counsel and.

Guardians ad Litem for Children in Custody or Visitation
Proceedings

The following standards are applicable to all appointments
of representatives for children, including appointments of coun-
sel and guardians ad litem.

1.1 Courts should not routinely assign counsel or guardians ad
litem for children in custody or visitation proceedings. Ap-
pointment of counsel or guardians should be preserved for
those cases in which both parties request the appointment or
the court finds after a hearing that appoiniment is necessary
in light of the particular circumsiances of the case.

Commgnt

These Standards reject the general call for children to be
represented in all matrimonial cases. Representatives for qhil-
dren, whether counsel or guardians ad litem, may be appropriate
in particular cases. Other than in those cases, however, child.ren
are not necessarily better served by being given a representalive,
and the other parties to the action may be adversely affected by
the appointment. In the absence of a particular reason for as-

Vol. 13, Summer 1995 Representing Children 3

signing representation for a child, the representative frequently
will merely duplicate the efforts of counsel already appearing in
the case.

Matrimonial and related custody proceedings should con-
tinue to be viewed as private disputes brought to the court for
resolution because the parties are unable to resolve the dispute
by other means. The mere fact that parents have decided to re-
solve their dispute in a contested manner is insufficient reason to
require a separate legal representative for children in most cases.

_Furthermore, the routine addition of representatives for
children may delay the proceedings and tax the resources both of
the parties and the courts. Adding a lawyer or guardian ad litem
can not only increase the fees; overall costs may become geomet-
rically greater if the child’s representative wishes to retain paid
experts whose contributions may, in turn, encourage the parties
to retain additional experts. These greater expenses may ulti-
mately be detrimental to the child’s interests, since less money
will be available after the divorce (and during its pendency) to
spend on the child. If the child’s representative is paid by the
county, taxpayers will be subsidizing private parties engaged ina
private legal dispute; in the absence of allegations that the child
has suffered serious risk of harm that rises to the level of abuse
or neglect, this would appear to be a misuse of public money. If
representatives for children are unpaid, there will be an insuffi-
cient number of qualified professionals routinely available to
represent children.

A review of the laws in the different jurisdictions in the
United States reveals that very few states provide meaningful
guidance about any aspect of the use of representatives for chil-
dren in custody or visitation cases. Relatively few states provide
courts with any meaningful guidelines regarding when to make
appointments. In the vast majority of jurisdictions, the relevant
statute or caselaw merely recognizes the court’s discretion to

make an appointment when, for example, “the court determines

3 See AMERICA'S CHILDREN AT Risk: A NATIONAL AGENDA FOR
LecAL AcTion 3-8 (Report of the American Bar Association Working Group
on the Unmet Needs of Children and Their Families 1993).




(5661 "ddng 159 ) SpE § NNV “Lvig -
; W "LYLG ‘AZY 'V
(1861) €11 ‘011 PTA\'S €19 ‘suourury “a z_oee_w w

w"_mm_wmhﬂ Hﬁ M_M__mzu 9Q 01 ysim oym suos1ad azirerjiwe; 0) paudisap
::.oo pue s3s1noo dofaaap |[im uonoipstin( Yyoea uj juuosiad
._Muo_ 10 suoneioosse 1eq 1ey; saredionue prepueg siyy,
- Em mﬂmmmwwoa uone)sia pue £poisno ur sarnpasoid n._a SME[
-:oZ..:S. ) ) 9413031 pinoys suerprend se pajuiodde siadmep
8>:S=omoﬂ_n._ MN w:_a A19A119933 31EdIUNWIWOD 0) MmOy’ Amouy Jsnu
P E_._E_E.E B 1Y "S91BJ0ApE S,URIP[IO SE paulen)
; %_Hw .c. S 9q pinoys ‘way pe sueiprend se pajujodde siak
- _> uou 10 Eo:_.n« suelpzend 10 [a5unod se pajutodde siakme
941 19yIaym ‘saanejuasaidal s,uaIpyiyo ‘aan09)39 9q o,

juatuo))

uaLpIYd fo uonvuasaidas w pauvay aq pinoys
uosad v ‘uipaarosd uononsia 1o Apoisna v uy EEQ m ;ﬂ\ Eﬁ
-l pv upip.vnd 10 jasunos sv juawyuodde o0f &Sm:w 290 71

Muﬁwm_o%muuuﬁ Jo 38ers M_awmom 1591183 a1} 1€ Joyd 3@ pinoys
1 Yons ‘arendordde st ppiyos e 105 we
I 1 pp 1 pe ueipiend
10 _g.m::oo Jo yusunurodde yarym uy sases asoy ug .b_a:_n_” .
9'S15319}U1 159q FUIUIWIAIAP Ul JUBAS[aI 10198] hwEo >=.< (c)
. $101yu0d
Juared h:m:u JO 3soy pue pyrya 3y jo sisaRul Ayl JayIRYM (b)
S Q.EEQ 3Y) 10J JUIWIUOIIAUS 3]qEIS pue 3jenbape ue
Ip1ao1d jo ajqedeo st yuaied 1oyirou ajqissod STt Jaiaym (g)
: © ‘pajuasaid
wﬂ__cm” 1931 10 3jqepeAR asimrayio jou uoneuLIOjuUI Jued
Ylusis yim 11nod 3y apiaord pinoo Kausone ay) 55055 (2)
‘paroenoxd
10 asudur  fjjeuondaoxe s1 Jurpassosd g 1ayisym (1)
UIpnyo
WMW _uOm__:oo Jutodde o) uona13sp Juisroraxa uaym sansst oz_w rmm:
Eﬁ_mmmuﬁ_wwww:ou 01 sa3pn[ s1onnsur me| euersinor] .w>:scom.
- ! 01 13y1aym Jurpioap uaym sapis .
: \ IpI pISuod $11n09 8Y)
mw“o%_ﬂcouﬁ ES.SEEoU sty) 1ey) saunapmg jo jas e uomo_gun
-.—mnm " IsInog ¢, PIIYo ayp JO $1s3193ul 159q .2.:‘ ueyl Jayies sua
el U1 Jo saifsap u.ﬁ..:o Pa133u3od st aindsip sy 1ey) juasedde si
nax F_ﬂ SSED UI 10 “3i[ P[IY> 3Y) JO SIS2IAIUT 159 AY) SIOYM Suur
P 01 pue sjuated 5y Jo ssauy saneredwos ay) aunIaep

uaappyy unuasarday S661 daunang ‘cr ‘1o

(0661-6861) (1)spO'LIL §
‘1vig 'sipg 'sBuipasoold £poisnd pajsaIuod flB Ul UAIP(IYD 10] [ISUNOI saunb
-a1 wisuodsipy ‘Aleud (1661 'ddns 7 6861) (Q)P6S § ST 1M1 NNV "AVAS LA
“8uipaaaozd 110ddns piyd Jo uonelisiA ‘fpoisnd & Ul SsauNtA B SB PIf|E3 St PIIYD
B J9A3U3YM [a5UN0D jO Juauwnulodde ay sannbai yuowiap (£661) (€)STHLOT §
‘LVIS "A3Y "¥Q L, UIPIIYD Y Jo 3low 1o 3uo £q os op 01 paisanbas
It [35un03 jo uaunutodde at saznbal uod210 ‘(9)LE *d 'ANn[ "W ‘NNIL (£661
.ddng % 7661) b'Sh-b-SZ § NNV smv] @3id1a0D Q'S (€661 ‘ddng uouap)
(1)ETY'TSH § "LYLS "NNY ‘O *(0661) S9T'81S § "LVLS 'NNIN (5661 *ddng 1531)
(G)SPE § NNV ‘LVLS ‘ATY ‘v (7661 159M) 10V'19§ NNV "LViS v 29§
"poAJOAUT 2I8 193]89 10 3snqe JO Suoheda|ie )i £awone ue 1o wajy pe ueipiend
€ Jo juaunuiodde 3y annbai ‘ajdwrexs 10§ '29s53UUIL, pue ‘BI0YEJ YINOS 'UNOS
-SIAl 'B10SaUUNA 'BUBISINOT ‘pLIO}] 13Ul 2JB BUAILI UIB)I3D UIYA [35UNCI JO
juaunuodde at) 1epuew SIeIS AWOS “(Z66T) TS-VL9L § 3A0D VIV v

01 a1enbapeul 10 1UL]SIXAUOU I3Y)I3 S| IDUAPIAD 3Y) 31YM,, JuIl!
-ymodde ug sazuoyine ‘ajduwrexa 10J ‘sesueyly quaunuiodde ue
35{BUI 0] UOIAIISIP 3Y) JABY S1INOI AI3YM souepind Juipiroid el
-91112 |NJasN PAYSI[qeISa JA.Y SIEIS 3WOS ‘Burieay ayl 18 pasapls
-u02 3q 0] 510198] 110§ 195 A|ssa1dxa jou s30p pIEpUEIS L]
-otenndoadde st uonejuasaidal aresedas 1ey) puy pinoys
1103 93 Jjeyaq s,pjyo & uo 1eadde o) sanejuasaidsl e Fumu
-12d 210Jaq ‘pIEpuE]S SIYI JOPU(] "UOHOW UMO 5,11N0J 3Y] U0 10
‘pIyd ay1 1uasadal 01 Suniodind aanejuasaidal e 10 pitfa 31| Jo
uoneordde uo ‘Aued royna jo uonow uodn pjay aq Aew Fuuieay
g yong ‘pasepio 3q Kew jusunujodde ue ai0Jaq paudisse aq:
pinoys aanejuasaidal e jey) sSutpuy oyroads ajew pue Junieay
g 1O0puod 151y 11nod 2if) Jey) saxnbal prepuelS Syl PAUISIAI
-das 3q 0) pj1ya Y3 Juesm jou op saned yioq 1o o I3 J]

. ‘p1emio] 03 p|noys
siuounurodde ay3 ‘s1502 3say1 qlosqe 0] Jul[[im ale sanJted yioq
usym ‘ss3[ay112AaN “(A1snonipadxa paAjosal jou 4e SISLD UM
paxe) A[21943s 9q ued ‘gjdiuexa jusuiwoud auo Se ‘s90IN0sal [eld
-ipnf) uonnjosal ayndstp [eda] jo uonestjdwod ssAAPIN Y} YiIm
Pa1BIJO0SSE 5)S0D -9AISN|IXa 3] joU e jooqiayood pue Koeaud
sjuated ayr uo joedwr YL yuaunuiodde ay) moj[esip 0) suos
-89l M3] a1e 2oy ‘pajuasaidal aq o} PIYd 3y JueLm sanaed y10q
uaypy -jusunuiodde ue 9q pinoys 313y} 1Y} SPUY 1IN0 Y UM
10 pajuasaidal aq 01 piIyo 2y} Juea santed yioq uaym paugisse
aq pinoys uaIp[iyo Ioj saanejuasaidal ‘prepuels iyl 1apun

. v 9lenbapeul
0q 9SIMISYIO pInom 1sa13iul Ayl Jo uonejuasaidal ey

stadmp] ooy fo Kwapvdy upduawy sy J~ wwmnof b



“((z661 "ddnS 159M) (P)SPO'LOL § NNV "LYLS 'SIA) UISUOISIA puB ‘(9'8
‘NNY Y “YA) BuIBnA (0661 "ddV 1D "D'S) Tbb PTH'S S6E 'PIEAUTBYS “A PIEM
-ureys) BuroIe) YINOS (€8S ¥ V8 " 10 ‘I'N) £3519[ MIN (1661 "'N) OF
PZ'd 908 "199BL °A SUIOD) 001X MaN 1((2661) (1)B-LT:BSY § 'NNY "LVLS “ASY
“H'N) oxysdwely maN (661 ‘ddng uousap) (Z)ETHTSH § "LVLS NNV ‘OW)
unosst (€661 159M) VIS § ‘STT U9 "NNY SAV'] ‘NID 'SSYIN) SHI3snYoessey
(0661 "IN 909 'S09 PTV #8S 's1913d A 19q190) INIVIA :((S661 “4dnS 1sam)
GhE § "NNY LVLG "A3Y V) BUEISINOT ((Z66T 15IM) E0V'19 § NNV "IVLS
“v1,y) epuold ‘((6861) 1201 'S'N 06y ‘PaIvap 1122 ‘(8861 -ddy 1D '010D) 019
_uN.m mwh .umsoﬁEmm Jo umuﬁ.:&)_ 24 EV o_..w._o_QU oﬁs_u.:m saels asaul 1t
. : (1661
ueydeqred) (121°6Z § NNV "LVLS ‘Ho1N) ueSrgor {((z661 “ddns % ¢861 MM
-5qqo/omPIA) (1)060°€0F § NNV "LVAS"AZY "AY) Aomuay 82935 o1

-de Ajmau ayp *ajo1 s,2anBIUas31daI A Ay1o9ds 01 spiej 11009 3y}
J1 “uaas Aue u] ‘unt Suof Yy Ul QU AES Ajfenioe pue sisariul
5,9u0£19A3 9A19s few aouereadde ue gons ‘aaneiuasaidal ay) jo
3101 a1} ssnasip 01 sansed e I soueieadde [eurio} 8 IINPayYs
1nod 2yl ley) amnbar jou ssop piepuEls siyl ySnopy
: : ‘pajndesold aq
Kew jetp jeadde Lue ydnoy sanipiqisuodsal sapnpouy Jo siayew
[9A9f-[el) 10] KJUo s juounuiodde 9y 13mioym (J) puse 8w
-Ked 103 ajqisuodsal st oym pue ‘[NPIYIs ymawked ‘ajer o) Sur
-pR{aUI ‘SIDIAIAS S,2ANEIU3sIdAI Y1 10] juawafuelse 99J Y] (9)
‘syse) 9y} 219[dwoo 01 YIIyA UTYIM ‘Aue i ‘sowely aum 3y1 (p)
‘oanejuasaidal oy £q pauutoprad 2q 01 paroadxa syse) 1e[nonsed
a1 (2) ‘eAnejuasaidal s,piryd 3y Jo 30l Ay} (q) Yyuourudisse oy
j0 sasodind a1y (&) :Bunum Ut Ay10ads sunod “usunutodde ay)
oxeur A3ty awm 9y1 18 ‘IBY) SPUIWIIOIAI JUIWIUIO] SIY) *furey
-190Un S{Y) ZIWIUI OF, -Juaurudisse ayy Jo ool pue 3sodind Iy
Jururaouod AIUTEIIIUN 3q O} ANUNUOD [[IM 2137 ‘pardope Ljjews
© .10 218 Koy) mup) ‘suonoipsun [enplAIpUI Ul SPIEPUE]S ISIY)
1dope s Jeq oy *Aesp] “Suryelapun wolj panqryoxd aze oy
osoy} pue 9xe)sapun 0] pajadxa are saAnejuasaidal 1ey) suon
-oe yioq Funerawnus ‘uAIPNYd Sunuasaides walyy pe sueiprend
pUE [35UN0J 10] JINPUOD JO SI[NI Y1J0J 195 SpIepuelg asay], "sysel
wweoyiudis Aue soyelapun Sys 10 Y 310J3q au0k12A2 0} IBIP
2q 9701 5,2ANEIUasAIdOI Y} TEY) ‘J9AIMOY ‘[enUassd S n
'9oueping
(ySuiugaw  opraoid 01 1dwene  UIAI suofjotpsun| uazop
¢ 1noqe A[uQ "9jelapun pinoys aAnejuasaidal 9y saNNp JBYM
Ajoads suonaipsun{ TayM 13181 U9AI SII] g1, HN0D 31 JO puauj

p raamnu Jutuasaidady CAAT 4aunung ‘€[ “19A

‘ J : : astAy (€661
((0661-6861) (€) “(SYOLIL § "4V4S S1A) utsuo2stAL
‘ddns. % 8861 uamé (@)99z-1'91 § "NNY 3990 “YA) s.:_e._\w %mw%_ ddag
: AR p-Qb § NNV LYLS W'N) 09I MIN % 6
% 6861 WA (V)B-Y O § NNV “LVAS Y e N e 258 wo
((g661 -ddns 9861 159M) OIT'60 gz § ‘NNY 300D ‘AT
.9:;3%..:;2 -ddng 7% 6861) @.Exmm ﬂﬁaw.__.m_nﬂw MM %.Ra.%ﬂww
((ge61 dd 61) bSy-pST § NNV SK .
“mwﬂ.ﬂm”mmﬁmw f "vd) eweatAsuusd (2661 ‘ddns ® ﬁ.ac ﬁvm_w .ﬁh
-1vig "ASYd ‘3Q) U0dyIO '((1661) ncu.v.onw mv.w”w_‘ Mwhmv:m%i&am o
[} [ z.< WQOU . ' :
((z661) TOT-1 § AT ATV N 2 UG (e s § Y
NNV LYLS ‘AFY -v-]) susisino] ((se661 ]
Mwmow <;Mc emo] ‘((pL61) G)TZL '€ .,._MM m%wwhhonw w%wmwm_ mm%_
-ddng 159M) OT1-01-¥1 § NNV Lv1g "A3Y 10700 S(CTARE .>..Mu o
: ' * ‘v nysduwe
s) RutjoeD yinos “((z661) (De-LT:8sY § NNV "LViS ‘ATH _w zw M“_aa.um
man S((c661 159M) VIS § ‘Gz W NNV SAVT NED SSVI Bt
-se (1861 "IW) €6L PTY TEY 162 *A 16D (0661 .35 L09 SW u_wom g
-3 *A 13q190) JUTEW '((z661 152M) TOP'T9 § NNV 1vig 3&.”.“_“..3 .
€11 ‘011 PTM'S E19 \syoUNLTY ‘A SUOWIWTY) SESUERIV S L
g. Jo ¢Koulone ue 3q jsnul oym waiy pe usipiend e m»oﬁowm
:.m Lwany pe ueipiend € 3q Jyusunuiodde oy eyl 21N ou_o mw_“o—a:
y : g g 10 Aouloye ue WY
M9l ®© ‘y1oq Jo wail| pe ueipren .
.Ewon_% ue juitad sayeys 1soW ySnoqiv pautodde ﬂu Mw pluo
B 10} aAnjeiuasaIdal Jjo odf) 18yM sayroads fja1e1 me[ A1BIS

Jua o))

. 13y 10 wry Jo parad
-xa sysv1 ays Jo uonpayiiv}o §a3s 01 39 pjnoys wotdv HMLM
s 2anypjuasaidai ayl “9a1D1Uasadal 3y Jo um_uunauaﬁms ~c
a.bu.u&. Jou saop 1m0 3y} A2 ay) U] "aAnvIUaSIIAL ays J

1°piyo v
dxa sysv1 3y Sunpm ul Kf13ads pjnoys 14noJ Yy .
WMNN&: .Wu :Sué:m v 4g [asUnod suSiss 14102 v 1243UMM €1

-s)s919)ut 1539 S, P2
ay) s 9IUBPIOITE ur syndsip 3 JO uonnjosal mzo:%&_xw
ou.s___m& 0} pue uonedny Y juepualie m__:«mdwuwo M_MMW M Em__\..._u_a

0] ) o) s8 ‘saAll
199101d 01 anmbal spIepueEls as s
ds styL, "uSIp{IYo UO SN30] gudiosip-a1ut
T Sururen pazijetoads SUL - ' s
o1dde 2q pjnom 1 1Y
ue papnoul sjgrale! asa1 Ji el
Sa_wuwo-on o0y senpied W Suidjay 0] sonbiuys?) pue ‘uIplIld
uo dnyealq :5_&8 jo 1oedun 3y ‘uonnjosal andsip _s.aﬂu%m
0] SoAljEUIdI[E PUB yonnjosa3 19yu0d ul spoyjew Ipnpul E:Md:
m?:ﬁ.a.ﬁ pue §3sIN0d 25y, soAnEIUasa1dal 5,U91p[IYD S8 U

s194mp] [UIMOWIIVA Jo fwapwdy upsuwy ayp fo [puanof 9

5-9



01-¢

! of the American Academy of Matrimonial Lawyers

pointed representative should take the necessary steps to ensure
clarification. Ideally, the representative should arrange for a
meeting with all counsel and the judge shortly after the assign-
ment to request specific guidance as to his or her role, the tasks
to be performed, and the reasons for this assignment.

When judges are explicit about the purpose of the assign-
ment, the representative should feel free to react. If a lawyer
appointed as counsel to represent a child is given instructions by
the court that conflict with the ethical obligations of counsel’s
role, counsel should inform the court as promptly as possible that
counsel's higher duty is to the professional rules. Once counsel
has determined that the child is impaired or unimpaired for pur-
poses of the representation pursuant to Standard 2.2, infra, it is
appropriate for counsel to inform both court and the parties of

that determination..

2. Standards Relating to Counsel for Children
a. Determination of “impaired” or “unimpaired " children

The following standards are applicable to all appointments
of counsel for children. These standards control the behavior of
lawyers acling in the capacity of counsel for children. When law-
yers are acting in such a capacity, of course, they are fully bound
by the controlling rules of professional conduct in their

jurisdiction. .

2.1 In order to define the appropriate nature of his or her role
and responsibilities as counsel for a child, counsel should
determine whether the child client is “impaired” or

“unimpaired.”

Comment

Rule 1.14 of the American Bar Association’s Model Rules of
Professional Conduct makes clear that a lawyer’s role and re-
sponsibilities vary sharply, depending upon whether the client is
“impaired” or “unimpaired.”12 As the Rule recognizes, children
are among the populations of clients who may suffer from an

12 Although Model Rules are not binding on counsel uniess adopted in a
particular jurisdiction, they refect the most current thinking of the American
Bar Association and usefully serve as guidelines for these Standards.

Vol. 13, Summer 1995 Representing Children

f‘impairn.)enl" that affects the client’s ability to participate mean-
ingfully !N an attorney-client relationship. Yet, as the Rule an?d
its Cor.nm_en_tary also recognize, the age 6f a child is not the cen-
.tra'l crx.ferlon fqr assessing “impairment.” Children can be “im-
paxrec{ or “unimpaired,” depending upon their age, degree of
maturity, intelligence, level of comprehension, abilit 'to c%m
nicate, anfl other similar factors. Thus, in cve;y caseyin w'hicli'nz:1 ,
attorney is appointed to represent ‘a child client, the attornen
must n:ake a th.reshold judgment about whether th;. client is “im)-,
palred, or “unimpaired.” That determination will guide the at-
torney's responsibilities throughout the course of th
representation. Standards 2.3 to 2.6, infra, set forth guideline:
for representation of “unimpaired” children; Standards 2.7 to
2.13, infra, apply to the Tepresentation of “impaired” childr‘en.

2.2 There is a rebuttable presumption that children age twelye
a'nd above are unimpaired. There is g rebuttable presiimp-
tion that children below the age of nvelve are im airefi
'Under.this Standard, the child’s counsel, rather thﬁn rhe.
Jjudge, is to make the Judgment whether the child is impaired.

Comment

The Model Rules of Professional Conduct provide little guj-
dapce "to ]awyers representing child clients who may be "gim
paired” by virtue . of theijr age and/or level of ﬁxaturily Th(;
Mod‘el Rules recognize that “a client’s ability to make adeq;latel
consndere_d decisions” may be “impaired” by reason of “minorit )
mental disability, or for some other reason.”!? However th):;

-Rules say (a) nothing about how lawyers are to determine

whether a particular client is impai impai
) paired or unimpaired and (b) vir-
tually nothing about what lawyers may or must do whe(n )lh:ary

. represent impaired clients.’4 Rule 1.14(b) merely states: “A law-

13 MobEL RuLes oF PROFESSIONAL Conbucr Rul
" : e 1.14(a) (1994).
i, o St i et g
g - es: “The ibiliti i
vary nccording.(o the intelligence, experience, nizfll::;‘::;bx:x:?:noga Iawyefr grd
ent...." Ethical Consideration 7-12 states; " oge ot i
Any mgnta! or physical condition of a client that renders him incapa-
ble of making a considered judgment on his own behalf casts ad':j'
llm.ml responsibilities upon his lawyer. Where an incompetent :s
acting through a guardian or other legal representative, a lawyer must
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12 J.,/%al of the American Academy of Matrimonial Lawyers

when children should have the power to consent to health-re-
lated treatment, has written:
Many authors have reexamined the presumption that
minors are incompetent to make decisions regarding
their own health or research participation. The conclu-
sions drawn by these authors are strikingly similar. On
the basis of cognitive-developmental theory and re-
search, all authors suggest that children age 14 and
older possess the requisite cognitive and intellectual ca-
pacities to render them comparable to adults, as a
group, relative to competency. And, most of these au-
thors recognize that many children attain this highest
level of cognitive functioning by age 12.”'8
This research was conducted to support the conclusion that
almost all children above the age of twelve are competent to
make informed medical decisions .about their own treatment.
Surely if children over the age of twelve are able to make such
decisions, they are mature and intelligent enough to perform the
lesser lask of instructing their lawyer as to their wishes in a cus-
tody or visitation proceeding. ' ' : :
Second, children as young as twelve years of age already en-
joy many rights recognized under the law. These rights include
the First Amendment right to free speech'® and the Fourteenth

Amendment privacy and autonomy rights to choose to terminate ’

an abortion over the objection of their parents.20
Indeed, as the empirical dala suggests, many judges already

treat children age twelve as a dividing line with regard to the.
degree to which judges are interested in the views of the child. In -
the only known survey of its kind, juvenile court and circuit court -

judges in Virginia who together decide all custody cases in that
state were surveyed to determine whether and to what extent
they are interested in the views of the children who are the sub-

18. Lois A. Weithorn, Involving Children in Decisions Affecting Their Own
Welfare, in CHiLDREN'S COMPETENCE TO ConsenT 235 (Gary B. Melton et al,
1983). See also, Gary B.'Melton, Children’s Compétence to Consent, in CuiL-
‘DRENs COMPETENCE TO CONSENT 1, 14 (Gary B. Melton et al. eds., 1983).

19 See, .g., Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S.
503 (1969). . :

20  See, e.g., Ohio v. Akron Reproductive Health Ctr., 497 U.S. 502 (1990);
Bellotti v. Baird, 443 U.S. 622 (1979). See also Carey v. Population Serv. Int’l,
431 U.S. 678 (1977). :

Vol. I3, Summer 1995 Representing Children 1.

ject of the custody dispute.?! Virtually all judges reported that
.the preference of children aged fourteen and older was extemely
important (89 percent of the judges surveyed described the pref-
erence of children fourteen years or older as dispositive or ex-
tremely important).22 Moreover, virtually all of the judges rated
the preferences of children aged ten and thirteen as extremely
important (54 percent).?* In sharp contrast, 92 percent of the
judges rated the preferences of children bf:tween the Aages of six
fo nine as only somewhat important or as not important.2* Most
judges considered the views of children below the age of six to be
irrelevant.2s :

This study might suggest that the presumption of unimpair-
ment be made at age ten. Unfortunately, because the study used
a broad category-(ages ten to thirteen) for children immediately
below .fourteen years of age, the study does not indicate how
many judges would give even greater weight to children aged

twelve and thirteen, as opposed to those aged ten and elevem.

At lh(? very least, however, this study clearly shows that judges
gl\ée significant weight to the expressed views of a twelve-year-
old.

(b) Exercising Discretion As to Each Client

It is, of course, neither possible nor desirable to eliminate all
discretion for lawyers. This portion of the Commentary discusses
how a lawyer ought to determine whether a child is of sufficient
preference. It is essential that lawyers be given meaningful gui-
dance when making this crucial determination or else a central
purpose of these Standards would be defeated—the avoidance of
dramatically disparate behavior by professionals in similarly situ-
ated cases. ‘

For purposes of determining impairment, counsel's inquiry
should focus on the process by which a client reaches a position,
not on the position itself. A lawyer who has reason to believe a
child over the age of twelve is impaired should evaluate the

21 Elizabeth S. Scott et al., Children's Preference in Adjudica
Decisions, 22 Ga. L. Rev. 1035 (1988). ” fudicated Custody
22 [d. at 1050.
23 Id
24 Id
25 Id. at 1046.
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16 R of the American Academy of Matrimonial Lawyers

2.4 Unimpaired clients, regardless of age, have the right to set the
goals of representation. Counsel for an unimpaired client
should discuss the case with the child and counsel him or her
with regard to the objectives of representation. Counsel is
obliged 1o seek to attain the objectives of representation set by
the client.

Comment

The ethical fules of professional conduct emphasize the ¢li-

ent-centered focus of lawyers. The American Bar Association's
Model Code of Professional Responsibility provides that “the au-
thority to make decisions is exclusively that of the client and, if
made within the framework of the law, such decisions are bind-
ing on his lawyer.”3! Similarly, the Model Rules of Professional
Conducl require that lawyers representing unimpaired clients
“abide by a client's decisions concerning the objectives of repre-
sentation.”*? This requirement “is based on the assumption that
the client, when properly advised and assisted, is capable of mak-
ing decisions about important matters.”3* Lawyers representing
children must accord them the same ultimate authority to deter-

mine the objectives of the litigation, unless the child’s ability to

make decisions is impaired.

The attorney-client relationship is, of course, richly tex-

tured.3* A central component of lawyering involves assisting cli-
ents Lo reach the position that makes the most sense for them.
Lawyers are expected to counsel clients, to provide them with
feedback, and to help them sort out the advantages and disad-
vanlages of the choices before them. This important counseling
role is especially vital when lawyers represent young people.
However, the basic principle remains that the final choice of
whalt position to take in the litigation is the client’s.3

3 Mookl Cope OF ProresstoNAL ResponsiBiLiTy EC 7-7 (1982).

32 MooeL RuLes oF ProressioNaL CoNbpucT Rule 1.2(a) (1994).

3 {d. Rule 1.14 cmt.

M 1d. Rule 2.1 (1994).

35 See also Bounps oF Abvocacy Standard 2.17 (American Academy of
Matrimonial Lawyers 1991), reprinted in 9 J. AM. Acap. MATRIM. Law. 1, 24
(1992): “AN ATTORNEY SHOULD NOT ALLOW PERSONAL, MORAL OR RELIGIOUS

BELIEFS TO DIMINISH LOYALTY TO THE CLIENT OR USURP THE C'LIENT'S RIGHT

TO MAKE DECISIONS CONCERNING THE OBJECTIVES OF REPRESENTATION._T'

ol. 13, Surivmer 1995 Representing Children 17

. Difficult ethical issues remain when counsel believes the
child's preference is the result of parental manipulation or when
counsel has evidence that awarding custody in accordance with
the,chdfi’§ preference will put the child at risk of severe harm
:A‘t a minimum, Founsel’s role as counselor. and advisor shoulci
include confronting the client with these concerns and having a
full and frank conversation about the implications of the chil%i's
stated prefe.rences. But counsel should not be free to second-
guess the client or to work against the legitimate ends the client
se‘eks. If counsel is- unsuccessful in persuading the unimpaired
client to seek a different outcome, counsel i§ obliged to zealous]
se.:ek to effect the result sought by the client even when counse)ll
disagrees with the wisdom of the client’s preferences.3¢ The onl
measure of escape provided by the ethical rules is when the “cli)-’
ent insists upon pursuing an objective that the lawyer considers
repugnant or imprudent.”s” Counsel may then ask the court to
ple‘rm“ wn.thdrawal, provided that “withdrawal can be accom.
Eﬂl::te.fi";wlhout waterlal adverse effect on the interests of the

2.5 C"dunsel for an unimpaired child should be treated by all par-
ties and the court as a counsel of record unless the court ex-
pressly specifies otherwise,

Comiment

. This Standard simply clarifies that counsel for an unimpaired
child should be treated as all other counsel of record in a lawsuit
except to the extent limited by court order. The emphasis of this
Standard is on process. When notices are sent to counsel, for
example, the child's counsel should be included. When plead'ings
are .ﬁled, all counsel of record should routinely receive them
Similarly, attorneys for other parties may not communicate witl;

the child or have the child evaluated withou he permissi
. t(t
the child’s counsel. , . rmission of

+36  See, e.g., Robert M. Horowitz & Howard A Davi
3 ' 88, . . Davidson, Tough -
sions for the Tender Years, Fam. Apvoc., Winter 1988, at 8, 11. See alfo JLL):/CI:
NILEJ :’lusrlcs STANDARDS, supra note 27, at Standard 3.1(b)(1). .
MobEL RuLEs oF PROFESSIONAL Conbucr Rule 1
, 1
38 Id. Rule 1.16(b). e 116 (1594
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an impaired child, as all other counse.l of record, fna’y file e:?y
motions or other pleadings seeking relief on the child’s behalf.

However, the admonition in the Coxpmentary to Standarg
2.5 should be kept in mind. This_standard. is not meant to t;..xp?nd
the purpose of the initial assignment. When the court pas. imite
counsel's involvement to issues of custody or visitation — ex-
cluding counsel from taking part in.ol‘her matters such as prol?—
erty division or financial issues — 1L 1S ap.propnat.e to treat the
child’s lawyer as counsel of record only with regaid to thpse is-
sues for which counsel has been assigned.

2.10 When representing an impaired child, cpunsel should u;]ke
appropriate measures (0 prolect the _c.}uld- from ha‘m't that
may be incurred as a result of the Imgauon by striving to
expedite the proceedings and encouraging seltlemgpt in or-
der to reduce trauma that can be caused by the litigation.

Comment

As set forth in the Commentary to St_andard 2.6, ch_ildren are
_particularly vulnerable to the harms commonly associated :ivng
custody and visitation litigation. The Commentary to Star.l ar
2.6 is generally applicable to this Standard. Ho\fvcver.. nothlpg in
this Standard is intended to put counsel £or the 1mpau(?d child in
the awkward position of being asked to propose a particular (EE
come that appears to be based on the preference of the child’s
counsel. If either of the parties were to ask counsel to state such
a position, consistent with Standard 2.7 counsel must decline to

do so0.%%

45 Experienced counsel who have represented very young children in cus-
tody proceedings consider the roles of investigator and protector u:) be of enor-
mous benefit to children. Stephen Wizner & Miriam Berkman, Being a Lawyer
for a Child Too Young to be a Client: A Clinical Study, 68 Nes. L. REv. 330

(1989). .

Vol. 13, Summer 1995 Representing Children 23

2.11 As a general rule, counsel for an impaired child should en-
courage settlement and should not undermine settlement ef-
forts by the parties. In exceptional cases, where counsel
reasonably believes that the court would not approve the
settlement if it were aware of certain facts, counsel should
bring those facts 1o the court's attention.

Comment

As Standard 2.10 indicates, ordinarily counsel serves the
child’s interests by encouraging settlement. However, when
counsel believes a proposed settlement may endanger the child,
counsel’s duty ‘to protect the child may require interposing an
objection to the proposed settlement at least to the extent of
bringing the matter to the court's attention. This duty applies
unless counsel is, prohibited from disclosing information by rea-
son of the attorney-client privilege. This standard requires that
counsel reasonably believe the court would not approve the set-
tlement if it possessed the facts known to counsel. In those ex-
ceptional cases, counsel should alert the court before allowing
the settlement to be completed. The manner of alerting the court
may vary. However, ex parte communication is inappropriate.
Ordinarily, counsel should file a formal pleading with notice to

~ all parties.

2.12 During the pretrial stage of a case, counsel for an impaired
child should use all appropriate procedures to develop facts
which the decisionmaker should consider in deciding the
case and which otherwise would not be brought to the deci-
sionmaker's attention.

Comment

Counsel for-impaired children can play a very productive
role in custody proceedings by becoming an aggressive fact-
finder seeking to uncover information that the decisionmaker
should consider relevant. This Standard addresses counsel’s role
in the pretrial stage, Standard 2.13 focuses on counsel’s role at
an evidentiary hearing. These two Standards are closely con-
nected and are both founded on a certain model of the role of a
lawyer for an impaired client. This objectively defined role is
similar to that of amicus curiae: counsel should become familiar
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with the factors that properly may be taken into account in deter-
mining the child's best interests, then satisfy himself or herself
that the court has the necessary facts to decide the case. ,
The precise steps counsel should take to accomplish this will
vary depending on the procedures in the jurisdiction. In many
jurisdlctions, for example, an independent investigation will be

conducted by an agency connected with the court. In other juris-

dictions, no investigation of any kind will be ordered. Counsel
should set into motion the process by which relevant facts will be
uncovered. If an independent investigation has been conducted,
it may be sufficient for counsel to speak with the principal inves-
tigator and read the final report. If counsel is satisfied that a
thorough investigation has been conducted, there may be no fur-
ther investigative work necessary.

Among the procedures to develop facts that counsel should
consider are all types of discovery, including interrogatories, dep-
ositions, interviews of witnesses, requests for production of docu-
ments, and so forth. Ordinarily, counsel should plan to interview
each of the adults seeking custody or visitation (after receiving
permission from their counsel) and to ascertain whether there
are other witnesses who counsel should interview, such as
caregivers, healthcare providers, and teachers. In addition, in
preparing for trial, counsel should consider interviewing all wit-
nesses who may be called, including experts who have filed a re-
port with the court or who have been retained or assigned to
investigate the case. 4

Some might object that reducing counsel’s role to a fact-

gatherer who may present facts to the court that would otherwise

not be disclosed deprives the child of his or her own lawyer

within the ordinary use of the term.#6 Although this is correct, it.

is not possible to provide an impaired child with an advocate in
the traditional sense of the word. It is for this reason, among
others, that these Standards prohibit counsel representing im-

_paired children from undertaking a traditional advocate’s role.

Having eschewed such a role, this Standard strives to define an
objective alternative role.

46  Shannan L. Wilber, Indépendenl Counsel for Children, 21 Fam. L. Q.

349, 355-56 (1993).
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2.13 At a trial or hearing to determine custody or visitation, the
¢l

primary funC{it_Jn of counsel for an impaired child is to
)7}a{ce the decisionmaker aware of all facts which the deci-
sionmaker should consider.

Comment

_ This Standard addresses the role of counsel for an im aired
child at an e\{xdenl‘-iary hearing, It is closely connected withpStan
dard 2.12 which addresses the role of counsel in the pretrial s‘taté;
of a custody or visitation case. This Standard applies to all situ
tions where evidence is presented to a fact-finder to persuade ttf -
fact-finder to decide a controversy between the parties, Thi:

Standard sets out a non-partj » .
child. . non-partisan role of counsel for an impaired .

a. Couns_e( sh{)uld use all appropriate procedures, includin
cross-examination and presentation of witnesses, to ads-,
duce facts which the decision-malker should consi,der d
which otherwise would not be adduced. "

Comment

Counsel ‘§hould not routinely cross-examine witnesses called
by other parties nor should counsel routinely present witnesse
Rather, counsel should consider asking questions of a witnesss'
called by another party only if counsel believes there are relevant
facts that hz}ve not already been elicited. “Counsel can thereb
Sérve as an important check against the danger that relevant in)-l
formano.n will be hidden from the court’s attention, However
counsel is not a partisan seeking to elicit facts in order to per-
suade the court to reach a particular outcome. The pur osg o;
counsel’s cross-examination or presenting evidence is sirlrjlply to

place the court in the best possible position t i
. : o decide the ¢
the basis of the child’s best interests, weon
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sional conduct to represent an unimpaired client (the guardian).
These Standards are applicable to all guardian ad litem appoint-
ments when the guardian is not separaiely represented, whether
or not the guardian is an attorney.*®* However, when attorneys
assigned as a guardian ad litem intend to represent a child as
counsel, Standards 2.1 through 2.13 are controlling under these

standards.

3.1 A guardian ad litem who is also an attorney should not com-
bine the roles of counsel and guardian except in accordance
with the provisions of Standards 2.1 through 2.13.

Comment

This Standard rejects the hybrid arrangement by which at-
torneys who are appointed as guardians ad litem in effect retain
themselves as counsel for the guardian and, in their role as
“counsel,” take their instructions from the “guardian.” Such an
arrangement is inconsistent with these Standards. It is inconsis-
tent because the assigned adult, wearing the title “guardian,”
would be permitted to make decisions on behalf of the child (in
violation of Standard 3.2) and would ‘then be able to engage
counsel who would effect the goals sought by the guardian.

Under this Standard, when an attorney assigned as a guard-
ian for a child acts as counsel, the provisions in Standard 2 are
controlling. When acting as a guardian, whether or not a mem-
ber of the bar, the provisions in Standard 3 are controlling.

48 When attorneys are assigned as guardians ad liteim, they are not per-
forming a role as an altorney. As a result, they are nol bound by the ethical
rules constraining the performance of attorneys as attorneys. In addition, when
allorneys are performing guardian ad litem functions, they may not be covered
by their ordinary malpractice insurance policy. As these Standards further de-
velop, in many jurisdictions, guardians may be called as witnesses in the
proceeding. : :

Vol. 13, Symmer 1995 Representing Children ._/3

3.2 The guardian ad litem shall not make a recommendation on
the outcome of the proceeding or on contested issues during
the litigation.

Comment

Commonly, guardians ad litem are appointed for the pur-
pose of n.lakmg a recommendation concerning the best interests
of the child. This Standard rejects the two implicit assumptions

. underlying that traditional purpose. First, that there are adults

with special abilities to determine a child’s best interests and that
when such adults are assigned to find them they will succeed.
Second, that children are better off when an adult — other than
the judge — whom they do not know is assigned the task of de-
termining their best interests and seeking to effect a result consis-
tent with the adult’s perception of them.

Guardians ad litem can be useful in these proceedings but
they should not be encouraged to permit their own ideas about
child rearing or children’s best interests to make a difference in
how the case is-decided. To avoid this, guardians should shift
their focus from what is the best ourcome for the child to what is
the best process by which the case should be decided.

Standard 2.7 prohibits lawyers in the role of counsel from

advocating a position based on the lawyer’s personal beliefs as to
the child’s best interests. This prohibition is not based on any
professional rules of attorney behavior; to the contrary, as the
Commentary to Standard 2.7 discusses, those rules actually ap-
pear to p&'erlmit counsel, acting as “de facto” guardian, to advocate
such positions. Rather, the prohibition is based on the same
principles that lead to this Standard.
o This prohibition avoids a common pitfall' in these proceed-
ings when guardians are permitted to take sides: cases often re-
sult in a form of double teaming with the guardian and attorney
for one of the parties joining in concert to thwart the interests of
.the other party. It also avoids the serious danger of abdication of
judicial responsibility. By prohibiting the guardian from advo-
cating an outcome, the democratic process by which duly elected
or appointed judges become the true arbiters of controversies
brought to courts is reaffirmed.

These Standards reject empowering adults — whether they

are labeled counselor, guardians ad litem, or anything else — to
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may assume the guardian's presence is unnecessary, this Stan-
dard requires the court to excuse the guardian.

3.5 The guardian ad litem should take appropriate measures to
protect the child from harm that may be incurred as a result
of the litigation by striving to expedite the proceedings and
encouraging settlement in order to reduce trauma that can be
caused by the litigation.

Comment

This Standard parallels the obligations of counsel represent-
ing an unimpaired or an impaired child. The Commentary to
Standard 2.10 is fully applicable to this Standard.

3.6 As a general rule, the guardian ad litem should encourage
settlement and should not undermine settlement efforis by the
parties. In exceptional cases, where the guardian reasonably
believes thai the court would not approve the settlement if it
were aware of certain facts, the guardian should bring those
facts to the court's atention. '

Comment

The Commentary to Standard 2.12 is applicable to this
Standard.

3.7 During the pretrial stage of a case, the guardian ad litem
should use all appropriate procedures ro develop facts which
the decisionmaker should consider in deciding the case and
which otherwise would not be brought to the decisionmaker's

aitention.

Comment

‘This Standard, like Standard 2.12, instructs the child’s repre-
sentatjve to be an investigator who attempts to place the judge in
the best position to decide the case on the basis of the child’s best
interests. Although the guardian will not possess most of the
tools available to counsel to develop the facts, the guardian
should ascertain whether relevant facts about the case will be
brought to the court’s attention. When the guardian concludes
that additional rélevant facts exist, the guardian should strive to

. /?ol 13, Sununer 1995

supplement the information that the other parties or the court
have developed.

38 /-.tt a tl:ial or hearing, the primary function of the guardian ad
litem is to make the decisionmaker aware of all facts which
the decisionmaker should consider.

Comment

These Standards are written so that the guardian's role can
be performed by attorneys, non-attorneys, and Court Assigned
Special Advocates (CASA). Indeed, courts should consider us-
Ing professionals from disciplines other than jaw as guardians.49
Since guardians will not necessarily be members of the bar and
thus will not be qualified to examine witnesses during trial, Stan-
dard 2.13(a) was not carried forward to the guardian's, role
Under this Standard, guardians may participate in a proceediné
to .the “extent currently allowed by law in the particular
jurisdiction. ' :

a. If the guardian offers evidence or submits a report, the

guardianl should be duly sworn as a wimess and be sub-
Ject to cross-examination,

Comment

C;omi;'tam with current practice in many jurisdictions, it is
permissible under this Standard for the guardian to offer evi-
dence to the court based on the guardian’s own inveéligation into
the case. However, when the guardian’s subfiission is based on
his or her independent fact-gathering, the guardian should be
treated as all other persons in possession of relevant information
:and n?quired to testify under oath so that the limitations of the
investigation, if any, can be brought to the court’s attention, As
discussed in the Commentary to Standard 2.13(b), even a young

4'9 “Whﬂe many lawyers may, with training and experience, become
intelligent consumers of psychological information and devices they
usually will not be experl in diagnosis and evaluation.. Accordin'gly it
would not seem irresponsible to suggest that a professional lrained'in
psyc‘hology. psychiatry, social psychology or social welfare be assigned
. the initial responsibility for protecting children under these circum-
;(;?;;s." JuveNILE JusTicE STANDARDS, supra note 27, at Standard

Representing Children 33 /3
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child has the right to have his or her views made known to the
court. The guardian should epsure that the court is aware of the
child's preferences, at least where the child has requested that
the guardian so inform the court.

b. At the conclusion of a trial or hearing, the guardian shall
not make closing argument or submit a memorandum (0
the court. :

Comment

The Commentary to Standard 2.13(c) is applicable to this
standard.
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The Making of Standards for
Representing Children in Custody and
Visitation Proceedings: The
Reporter’s Perspective

by
Martin Guggenheimt

| Introduction

As the Reporter to the American Academy of Matrimonial
Lawyers (the Academy) for Representing Children: Standards
for Attorneys and Guardians ad Litem in Custody or Visitation
Proceedings,! I was asked to write this brief article introducing
the Standards. The principal functions of this article are to de-
scribe the process by which the Academy developed the Stan-
dards, to highlight the principles upon which the Standards are
based, and to discuss several of the most important features of
the Standards.

II. Creation of the Committee on Special
Concerns of Children

In the family law context, the issues a lawyer confronts —
and the interpersonal contexts in which those issues are set —
present unique difficulties. Although litigation almost invariably
involves a dispute between parties, family law cases have a par-
ticular poignancy (and often an enhanced level of intensity) be-
cause the parties once aspired to a lifelong commitment to
someone now designated as an “adversary.” Moréover, in these
cases the parties often will continue to have a relationship ‘after

t+ Professor of Clinical Law; Director, Clinical and Advocacy Programs,
New York University School of Law. I would like to thank my colleagues,
Randy Herz and Madeleine Kurtz, for reviewing an earlier draft of this article
and making valuable comments.

1 REPRESENTING CHILDREN: STANDARDS FOR ATTORNEYS AND

. GUARDIANS AD LITEM IN CUSTODY OR VISITATION PROCEEDINGS (American

Academy of Matrimonial Lawyers 1994) [bereinafter A.AM.L. Standards).



Ve

36 Jou. r%f the American Academy of Matrimonial Lawyers

the litigation is complete. Unfortunately, they are unable to re-
solve their differences without resort to the legal system and law-
yers as intermediaries. Compounding this, these matters
commonly involve disputes concerning the custody or care of
children.2 These qualities only begin to suggest the complexities
of this area of practice. These unique features of the practice

directly affect the decisions and behavior of family law

practitioners. . .
In 1991, the Atademy produced the Bounds of Advocacy,® a

comprehensive set of principles for lawyers in family law cases.

The explicit purpose of that publication was to establish a set of "~

operating rules for lawyers' conduct in the area of family law.
Traditional rules focus on the minimum standards of conduct, de-
lineating acts that lawyers must perform to avoid disciplinary
sanctions. The Academy recognized that lawyers may engage in
conduct that is inappropriate even if it is not actionable. The
Academy therefore set out to “provide guidance for attorneys
who wish to practice at an ethical and professional level well

. above the duty of care defined for purpds;s of either professional

discipline or malpractice liability.”

Upon completion of. that project, the Academy turned its at-
tention to a second effort, In 1992, Arthur Balbirer, then Presi-
dent of the - Academy, created the Committee on Special
Concerns of Children’s Committee (hereafter simply “the Com-
mittee”) and asked Meredith Cohen to be its chair. The Acad-
emy left 10 the Committee the determination of the particular
issues it would address and the order in which it would address
them. At its first meeting, the Committee chose to develop stan-
dards for lawyers and guardians ad litem who represent children
in matrimonial proceedings. This decision was reached for two
reasons. First, most members had noticed an increase in the
number of cases in which children are individually represented

2 See Bill Miller, Divorce's Hard Lessons: Court Ordered Classes Focus

on the Children, WasH. Post, Nov. 21, 1994, at Al (“About 60 percent of di-.

vorces involve children. . ."). In approximately 90 percent of these cases, cus-
tody is not litigated. Alice Sternbach, Career v. Children: Women Face Difficult
Choice, BALTIMORE SuUN, Mar. 13, 1995, at 1D.

3 BouNnDs OF Apvocacy (American Academy of Matrimonial Lawyers
1991), reprinted in 9 J. AM. Acap. MATRIM. Law. 1 (1992). .

4 Robert H. Aronson, Introduction: The Bounds of Advocacy, 9 J. Am.
Acap. MaTriIM. Law. 41 (1992). . .
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by counsel. Second, the Committee members perceived that the
conduct of the lawyers for these children varied widely because
there were no standards or other sources of meaningful guidance
for representation of this type. '

Employing the practice used to develop the Bounds of Ad-
vocacy, the Committee secured the services of a law professor to
serve as Reporter in the drafting of the standards.5 In January
1993, I became Reporter. to the Committee. Over the next two
years, the Committee met a total of eight times.

II. The Commiittee’s Methodology

The Committee began its deliberations .by making the
broadest inquiry possible. It carefully avoided preconceptions,
even including the question wherher children should have legal
representation at all. By explicitly making this a topic of inquiry,
the Committee was able to approach the subject in a logically
coherent way. Had the Committee regarded the first issue to ad-
dress as what lawyers should do when assigned to represent chil-
dren, it would have addressed an issue that cannot fully be
answered without inquiring into other, more basic, questions,
One cannot say what a lawyer representing a child should do
wlithout knowing why the child was given a lawyer in the first
place. ‘ A

_ Although this approach is logically coherent, the Committee
re(.:ognized lh?t the approach may be in tension with the already
existing practice in certain jurisdictions. Some jurisdictions inva-
riably or routinely appoint counsel for children in particular
types of family law cases or in particular circumstances.5 Thus,
the Commiltee had to decide at the beginning of its inquiry
whether it should simply accept existing practices without ques-
tioning their prudence or whether it should develop optimum
standards even if they conflict with actual practice in some juris-

S Professor Robert Harris Aronson of the University of Washington

School of Law was the Reporter for the Bounds of Advocacy.

6 Oregon, for example, requires the appointment of ‘counsel if “one or
more of the children” so request. (ORE. REv. STAT. § 107.425(3) (1994)); Ver-
mont requires the appointment of counsel whenever a child is called as a wit-
néss in a custody, visitation or child support proceeding. (VT. STAT. ANN. tit. 15,
§ 594(b) (1993)); Wisconsin requires counsel for children in all contested cus-
tody proceedings. (Wis. STAT. § 767.045(1) (1995)).
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ordinarily irrelevant when drafting standards of prdfessional be-.

havior. Before addressing how lawyers for children ought to be-
have, it studied a number of underlying issues that ultimately
would bear upon the role these lawyers should perform.

Much of the Committee’s first meeting was devoted to cata-
loguing the benefits and drawbacks of providing children with
representation. The Committee identified a number of powerful

justifications for appointing representatives for children in cus-

tody proceedings.> First, representatives for children may be
able to perform a number of tasks that are beneficial for chil-

dren. These include: protecting children from the scars of battle

that sometimes are inflicted during acrimonious litigation; lessen-
ing conflict by encouraging parents to focus on the needs and
best interests of the child above all other considerations; facilitat-
ing settlement; uncovering material information that both par-
ents may be disinclined to disclose; even-handedly explaining the
proceedings to the child client and thus ensuring that the child is
made to feel as good as possible about the case; and providing
the child with an opportunity to be heard. Without their own
representatives, children commonly are heard, if at all, through
one or both of their parents. Under such circumstances, there is
a risk that the children will be silenced or manipulated.!3 There
was a time in American legal history when married women were
“heard™ only through their husbands; no one today would dis-
pute that under such a regime, women did not really have any
voice at all. Providing children with a representative may ensure
that the children’s own voices will actually be heard.

In addition, appointment of representatives for children may
maximize the probability that cases will be decided based on

what is best for the child. Of course, courts already are expected -

to decide cases-on that basis. However, courts may need assist-
ance to help them discharge their parens patriae function because
they often are limited in their capacity to acquire or become fa-
miliar with essential facts. Finally, if only as a symbolic measure,

12 The term “representatives” is meant to embrace both lawyers and
guardians ad litem. In this article, this term and “lawyers” are used inter-
changeably. The term “guardian ad litem" is used when addressing matters that
apply only to guardians and not to lawyers. '

13 See e.g., Elizabeth S. Scott et al., Children's Preference in Adjudicated
Custody Decisions, 22 Ga. L. Rev. 1035 (1988).
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appointing representatives for children empbhasizes the child-fo-
cused purpose of these proceedings. Providing:an independent
representative for children sends a powerful message that chil-
dren are independent persons, not extensions of their parents,
and that they have independent needs, wants, and rights.

But the Committee also identified some reasons to have se-
rious reservations about assignments of counsel for children.
First, it is not clear that giving children a voice is always a good
thing. Custody proceedings are emotionally very difficult, often
involving a mixture of feelings of rejection, guilt,.pain, and anger.
Placing children at the cénter of the dispute by informing them
that.their preference as. to custody is the primary, or even a cen-
tral, factor in deciding custody may disserve children’s best inter-
ests by making them feel the need to choose — and thereby
reject — one parent over the other.14 Protecting children from
being forced to feel responsible for choosing where to live may,
in the long run, best serve the interests of most children. In addi-
tion, when the child’s preference will be accorded prominence by

‘the child’s lawyer, there is a danger that the parents will be en-

couraged to attempt to influence the child to prefer one over the
other. When this occurs, children become pawns of a different
order. It rarely will serve children’s best interests to have parents
actively trying to persuade children to tell their lawyers that they
want to live with one parent rather than the other.

After this broad inquiry, the Committee reviewed the rules
in every jurisdiction. In particular, this review included identify-
ing the statutes and caselaw setting forth the circumstances under
which a representative should be assigned for a child and the ac-
tions expected of that representative. In addition, for reasons
that will be explained, this review included the statutes and
caselaw setting forth the weight to be given a child's preference

‘in a custody or visitation proceeding.!s

14 See, e.g., RoBERT E. EMERY, MARRIAGE, DIVORCE AND CHILDREN'S
ADJUsTMENT 132-33 (1988) (“If being caught in the middle of the parents’ con-
flict is one of the greatest sources of distress for children then soliciting their
opinion as to who is their preferred custodian is hardly a soliition. The articula-
tion of a preference can be tantamount to asking children to choose between
their parents.”). o

15 This undertaking resulted in an eighty-two page document which was
shared with the Committee. The document was prepared by Allison Armour, a
member of the 1995 N.Y.U. Law School graduating class.




LT

42 Journal of the American Academy of Matrimonial Lawyers

After a second meeting which continued the wi.de-rangix.lg
discussion, I prepared a “working paper” that synthesized the: is-
sues the Committee had addressed and laid out the choices
before the Committee. This paper included a review of the liter-
ature on the subject of representing childrer}. A.t lhlg.poml, the
Committee felt it was important to expand its discussion and.to
include all Academy members in a conversation. T(? accompln'sh
this, the Academy set aside the better part of an entire day at its
Annual Meeting in Chicago in November 1993. At ttps program,
‘several Committee members addressed a plenary discussion _of
the general issues of representing children; lherea.fler, Comm.lt-
tee members led small group discussions at whlc_h the entire
Academy was encouraged to comment on all potentially relevant
facets of representing children. Finally; Academy members were
encouraged to send their written comments to the Committee.
The Committee received a large number of letters from Ac'ad-
emy members as well as recent opinions or reports on the subject
of representing children.!® . _

After the Annual Meeting, the Committee began the pro-
cess of actually drafting the Standards. By this point, each .Com-
mittee member felt reasonably well-versed with th? broad issues
raised by the subject of representing children. Having postgonefi
consideration of what the Standards should 190k like until this
background inquiry was completed, the Committee .lu,rned to the
task of drafting with the assurance that it had 1de.x\l1ﬁ§d the rele-
vant issues and surveyed the range of issues and views as much as
it practically could. :

The Standards went through a series of six drafts._ Each
draft was reviewed by the entire Committee and thenfrc:'vnsed to
reflect the Committee members’ concerns and suggestions. In
addition, the Committee twice presented a draft og the §tandards

to the Executive Committee and made modifications in accord-
ance with its réactions. Finally, the Standards were presented to
the Board of Governors at the Annual Meeting in November
1994, at which time the Board adopted them.

16 One of the obvious benefits of working with a national orga.nizanon
like the Academy is that it is virtually impossible to miss a new. decision any-
where because members exist in every jurisdiction and so many were eager (0
keep us abreast of recent trends.
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_IV. A Brief Comment on the Standards
Themselves

As already indicated, the Standards followed from certain
principles developed by the Committee over the course of its de-
liberations. Three principles in particular are at the core of the
Standards. First, and most basic, the Committee regarded it as
crucial that whatever standards were developed would provide
meaningful guidance to professionals so that the things they do
and the decisions they make will not be based on their own per-
sonal values or beliefs. The greatest challenge for the Committee
was to create a set of guidelines that establishes a uniform set of
rules of behavior applicable to everyone performing the same

_role. This principle explains Standards 2.7 through 2.13 and 3.2
through 3.8. In particular, this principle undergirds Standard 2.7,
which prohibits a lawyer from advocating a position with regard
to the outcome of the proceeding when representing a client who
is unable to set'the goals of the representation, and Standard 3.2,
which prohibits a guardian ad litem from recommending a partic-

. ular result. :

Second, the Committee felt it necessary to develop stan-
dards for attorney behavior in conformity with the Model Rules
of Professional Conduct regulating the behavior of lawyers al-
ready in existence. From this principle, the Committee adopted
the distinction utilized by the Model Rules between
“unimpaired” and “impaired” clients.!” Once this distinction was
drawn, it became clear that a lawyer’s role for unimpaired clients
was already firmly established by the Model Rules themselves
and needed only to be further elaborated as applied to children
in divorce or custody proceedings.!8

In developing standaids for the impaired client, the Com-
mittee recognized that.the Model Rules are considerably more

17 See A.A.M.L. Standards, supra note 1, §§ 2.3, 2.4.

18 Both the Model Rules of Professional Conduct and the Model Code of
Professional Responsibility are unambiguous in setting forth the role of counsel
when representing a compeltent client. Rule 1.2(a) of the Model Rules require
that lawyers representing unimpaired clients “abide by a client’s decisions con-
ceming the objectives of representation.” Ethical Consideration 7-7 of the
Model Code provides that “the authority to make decisions is exclusively that
of the client and, if made within the framework of the law, such decisions are
binding on his lawyer.”
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ably believes that the client cannot adequately act in the client's own

interest.y ’ .

The comments to Rule 1.14 emphasize the basic maxim that
the attorney-client relationship is established to further the cli-
ent’s desires. “The normal client-lawyer relationship is based on
the assumption that the client, when properly advised and as-
sisted, is capable of making decisions about important matters.”3?
Thus, the Model Rules clearly and unambiguously require law-
yers representing children to treat them precisely in the ‘same
manner as they treat competent adults unless the child’s ability to
make- decisions is impaired. o

These clearly defined rules led the Committee (o conclude

that it had little discretion when defining the role of an attorney
representing an unimpaired client. Asa result, the Standards re-
quire lawyers for unimpaired children in custody and visitation
cases to treat them just as they would treat any other unimpaired
client. ‘ -

The Standards should not be regarded as requiring or even

‘calling for appointment of counsel for unimpaired children.??

The Standards merely define the role and functions of a lawyer
— if appointed by the court. Judges should carefully consider
whether they want such a lawyer in the proceedings. If they do
not, it is fully consistent with the Standards not to appoint any-
one to represent the child. But it is important for courts (and the
other parties) to know what they should expect from a lawyer
who is assigned to represent an unimpaired child. ‘

2. The “impaired” client

The truly difficult issues arise when decisions have to be
mnade about the position to be advocated for an “impaired” cli-
ent. The comments to Rule 1.14 state only that: “If the person
has no guardian or legal representative, the lawyer often must act
as de facto guardian. Even if the person does have a legal repre-
sentative, the lawyer should as far as possible accord the repre-
sented” person the status of client, particularly in maintaining
communication.” In the vast majority of custody cases, courts

3 d § 114

32 [d. Rule 1.14 cmt.

3 See A.A.M.L. Standards, supra note 1, § 1.1.

34 MopeL RuLes of ProressionaL Conpuct Rule 1.14 cmt. (1994).

L
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are unwilling to appoint both a guardian and an attorney.?
Thus, even when lawyers believe there is a need for a guardian
and would like the court to appoint one, the lawyer may be
obliged, in the words of the commentary, to “act as de facto
guardian.” Asa “de facto guardian,” it would appear that the
Model Rules authoriz’g' a lawyer to advocate a position contrary
to what the client wants.? Presumably, this would permit coun-

sel to decide what outcome is best for the client and to seek to

" achieve that result through the ordinary means available to

lawyers.

At the same time, the Model Rules do not require lawyers
acting as “de facto guardians” to advocate any particular out-
come. It is consistent with the Rules for an attorney acting as
“de facto guardian” to refuse to take a position on the ultimate
outcome of the case. Guardians who choose to protect their cli-
ents' interests by ensuring that the proceedings are conducted ex-
peditiously and sensitively and that they take into account the
needs and best interests of the child have not violated any rules
of conduct. '

As emphasized earlier, inviting lawyers to recommend a par-
ticular outcome based on the lawyers’ personal values or beliefs
does relatively little to ensure that the case is more likely to be
decided in accordance with the chiid’s best interests. The Com-
mittee concluded that cases are most likely to be decided on the
basis of what is best for children when lawyers representing im-
paired children “inquire thoroughly into all circumstances that a
careful and competent person in the [child’s} position should
consider in determining the [child’s] interests with respect to the

35 In any event, appointing a guardian ad litem would be of no help under
the Standards, since they prohibit guardians from advocating any outcome. See
A.A.M.L. Standards, supranote 1,§32. A guardian would not be permitted (o
instruct his or her lawyer to advocate an oulcome of the guardian's choice any
more than the guardian would be authorized to instruct him or herself to advo-
cate an outcome for a child.

36 MopeL RuLEs oF ProrFessioNaL Conbuct Rule 1.14 cmt. (1994).

37 At the same time, there is reason to believe the Model Rules contem-
plate that lawyers are obliged to seek the outcome desired even by impaired
clients. The annotated commentary (O the Model Rules states that
“[o]rdinarily, as in any client-lawyer relationship, the lawyer has the duly to
advocate the wishes of the disabled client.” Id.




52 Jow ’?the American Academy of Matrimonial Lawyers

[N

proceeding."* In all events, lawyers should “refuse to adopt any
particular posture in the case and limit all activities to investiga-
lion, presentation and examination of evidence material to the
proceeding, including the expressed wishes of the client.”3?

C. Developmeni of a Uniform Role for Guardians Ad Litem
Even Though Unconsirained by Rules of Professional
Conduct ' _ .

Few, if any, Committee members thought when they began
work on the Committee that they would recommend that guardi-
ans ad litem be prohibited from expressing an opinion on the out-
come of the case. Most Committee members were familiar with
the practices in jurisdictions in which guardians routinely make
such recommendations. Indeed, a number of Committee mem-
bers had substantial personal experience as court-assigned guard-
ians and had made recommendations to courts in a number of.
cases.

Nonetheless, the Committee achieved a consensus by the

time it completed its work that guardians should be constrained

to precisely the same degree as lawyers in advocating results. It
is unlikely this consensus would have been achieved had the

Committee developed the Standards in a less systematic fashion.

By the time the Committee reached the question of the guard-

ian's role, its earlier decisions led ineluctably to the standards

that were adopted. The Committee sought to produce. a docu-

ment that was coherent and consistent. S

The Committee had already decided against permitting law-
yers to advocate an outcome when representing impaired clients.

This conclusion was not based on an interpretation of the Code

of Professional Responsibility or the Model Rules of Professional

Conduct. Rather, it was based on policy considerations. As the

Committee realized when it (ook up the subject of guardians, the

policy considerations have equal force whether applied to attor-

neys or-non-attorneys. Once these concepts were settled, it
quickly became clear that the original understanding of the
proper role of a guardian had to be reconsidered. Ultimately,

38 JuveniLe JUsTICE STANDARDS, Counsel for Private Parties, Standard
3.1(b)(ii)(c) (Institute of Judicial Administration/American Bar Association

1981).
39 {d. Standard 3.1(b)(ii)(c) cmt.
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the Con)'miuec concluded unanimously that guardians should

be permitted to express an opinion on the outcome of the ce:‘szl
In the event th.at a guardian does express such an opinion th"
Standards require that it be given in the form of sworn testimor y
subject to cross examination,®® the same as would be re ‘m(? of
any other expert testimony.s: ' autred of

D. Impact on the Substanti i '
Bepen e Substantive Srqndard by Which Cases Are 1o

o ’lfl'!lg bCommittee spent considerable time assessing the rela-

o ns 15 et\'veen standards for counsel in family law cases and

m:[ eslu st_anpve l.aw and Rrocedure governing such cases. Ulti-

wouldy;l :tste::plamed earlier, the Committee concluded that it
 take a position on the antiv :'

Fammily sy e p substantive law or procedure of

The Committee realized, however, that at least one aspect of

- 1ts task of defining standards for appointment of counsel and re-

sponsxbx!xties of lawyers could have an indirect effect upon the
:i:l()isi::il::s'e lt;\: gtf m:nydju;isdictions. In the vast majority of ju-
; , tandards for determining custody of child
provide that a child’s expressed preference for a - ar.
ent'qr guardian is one — but only one — factor f(l)): i:::uclar o
c?nsnder.‘f2 But appointment of a lawyer for a child runs tﬁgr:isfz
o elt.evatmg the expressed wishes of the child to a degree .of
pr.ol:nmence and weight i_n the ultimate calculus that is at odds
with the ’current law.. With a lawyer forcefully articulating the

:‘: ggz A.A.M.L'Srandard:. Supra note 1, § 3.8(a).
Rulos of g)vclz eﬁ:?nﬁn:izs 9;(‘)'1’, ;x_;:;zrts may give opinion testimony, Federal
ice, 102, guardians should first be. quali
leiae.rl to be.able to render an opinion. Unless the guardian is sr? qu;?;i(:: slzn
(l?e[:::os‘:i ::luno':ly :(lju;uld be inadmissible. Once the guardian 'is so quali'ﬁedc
ny should be subject to the rigors of cross ination i '
reveal the limitations of the experl’ XPETtSer ‘O o meiee
‘ 5 ; perl's knowledge o ise; ¢
o(he;ztr:?monal lopics of cross examination sufh asrb?:E ?rulslfizs(z;u:o explore
Conn 53:’,7 f%g'(};:;w GEN 'STAT. ANN. § 46(b)-56(b) (West <1995'): IbAHO
Rew: G G §3)1'019N(l))ti(g)o(li)E‘:Am:j' §31-1-11.5-21(a) (West. 1995); Onio
. . . nderson 1993). The relevint T I
statule states: “The preference of such child ildren: o bo bingine
or children ‘shall ot be bindi;
upon the court but shall be a factor (h ! dotemioins
: t bu ¢ court shall consider { ini
which parent, if either, should be aw; '  control ot ing
! nt, ! arded ca
child or children.” TeNN. CobE ANN. § 36-6‘{]6?(:;’5((1%('9’;)3"(! eontrol of such
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‘Practical athh’eoretical Problems

with the AAML Standards for
Representing “Impaired” Children

by

. Ann M. Haralambiet

Deborah L. Glasertt

Inti'oducti'(')n

The American Academy of Matrimonial -Lawyers
(A.A.M.L)) has recently adopted Representing Children: Stan-

.dards for Attorneys and Guardians ad Litem in Custody or Visi-

tation Proceedings (“Standards”).! This articlc:‘disc:l;isses' the
aspects of the Standards which apply to “impaired” children, ar-
guing that the categorization of children is impractical in applica-

~ tion and not based on sound empirical evidence concerning child

development, and that the diminished role of attorneys for “im-
paired” children, precluding such attorneys from advocating a
position, deprives the children, the court, and the other parties of
the creative, child-oriented advocacy which is the hallmark of a
trained child’s attorney. Finally, the article recomrnends that at-
torneys for all children take strong, informed advocacy positions
on behalf of their clients, and that organizations seeking to pro-
mulgate standards for such attorneys focus on assisting attorneys
to make the case- and issue-specific decisions necessary for ac-
commodating children’s developmental limitations.

t Ann M., Haralambie practices juvenile and family law with Haralambie
& Owsley, P.C. in Tucson, Arizona, :

Tt Deborah L. Glaser is a graduate of the Loyola University Chicago
School of Law where she was a Civitas Scholar at the Civitas ChildLaw Center,
an integrated three-year curriculum to train law students as child advocates.

! REPRESENTING CHILDREN: STANDARDS FOR ATTORNEYS AND
GUARDIANS AD LITEM IN CUSTODY OR VISITATION PROCEEDINGS (American

. Academy of Matrimonial Lawyers 1994) [liereinafter A.A.M.L Standards).




SETS

58 Journal of the American Academy of Matrimonial Lawyers

I. The Distinction Between “Impaired” and
“Unimpaired” Children

A. The Standards

A major structural component of the Standards is the dis-
tinction between “impaired” and “unimpaired” child clients, as
determined by the attorney. Standard 2.1 states: “In order to de-
fine the appropriate nature of his or her role and responsibilities
as counsel for a child, counsel should determine whether the
child client is ‘impaired’ or ‘unimpaired.’” The Comment to
Standard 2.1 indicates that children may be impaired “depending
upon their age, degree of maturity, intelligence, level of compre-
hension, ability to communicate, and other similar factors.”?

Standard 2.2 provides a rebuttable presumplion that chil-
dren twelve and older are “unimpaired” and that children under
twelve are “impaired.” The Comment to Standard 2.2 indicates
that “the essential qualities distinguishing an unimpaired client
from an impaired one is the capacity to comprehend the issues
involved in the litigation, to speak thoughtfully about the case
and the client’s interests at stake, and to appreciate the conse-
quences of the available alternatives.”? Further, according to the
Comment, the presumptive dividing line at age twelve was based
on the literature concerning cognitive development,* the fact that

"children as young as twelve have been afforded various constitu-

tional rights, including free speech® and abortion privacy rights,®

2 ld §2.1.
3 /4. §22cml.
4 The Comment cites Gary B. Melton, Children’s Competence to Con-

sent, in CHiLDREN'S COMPETENCE TO ConsenT 1 (Gary B. Melion et al. eds.,

1983); Lois A. Weithorn, Involving Children in Decisions Affecting Their Own
Welfare, in CHILDREN'S CoMPETENCE TO CONSENT 235 (Gary B. Melton et al.
eds.. 1983); Lois A. Weithorn & Susan A. Campbell, The Competency of Chil-
dren and Adolescents to Make Informed Treatment Decisions, 53 CHiLD DEv.
1589, 1589-91 (1982); BARBEL INHELDER & JEAN PiaGET, THE GROWTH OF
LogicaL THINKING (1958).

S The Comment cites Tinker v. Des Moines Indep. Community Sch.
Dist., 393 U.S. 503 (1969).

6 The Comment cites Belotli v. Baird, 443 U.S. 622 (1979); Ohio v. Ak-
ron Reproductive Health Cir., 497 US. 502 (1990); Carey v. Population Serv.
Int'l, 431 U.S. 678 (1977).
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and the views of judges who consider children’s custodial

* preferences.’

B. Problems with the Presumpiive Age of Irﬁpairmem
1. Child Development Literature

The literature on cognitive development cited in the Com-
ment to Standard 2.2 is somewhat dated, the literature cited does
not consistently support the Standard's position, and the Piage-
tian concepts of rigid, linear developmental stages upon which
the Standard's position is based have been called into question.®
Child development (which encompasses more than only cogni-
tive development) is meaningful in a forensic context only with
respect to specific issues. Therefore, developmental abilities
must be seen in a contextual and functional light. Viewed in this
way, child development experts have reached conclusions differ-
ent from those reflected in the Comment to Standard 2.2.

7 The Comment cites Elizabeth S. Scott et al., Children's Preferences in

‘Adjudicated Custody Decisions, 22 GA. L. Rev. 1035, 1050 ( 1988).
) B See, e.g., ROSEMARY RosSER, COGNITIVE DEVELOPMENT: PSYCHOLOG-
ICAL AND BIoLOGICAL PERSPECTIVES 11, 24 (1994) (“Detection of early com-
petence is damaging to Piaget's analysis since he constrained knowledge
acquisition to specific time frames”; “[t]he stage hypothesis has not fared all
that well empirically”); Richard A. Shweder et al., Culture and Moral Develop-
merit, in THE EMERGENCE OF MORALITY IN YOUNG CHILDREN 1, 13 (Jerome
Kagan & Sharon Lamb eds., 1987) (“It has come o be acknowledged that
human cognitive growth is not very stagelike, and no single cognitive stage (pre-
operational, concrete operational, formal operational) is a characteristic prop-
erty of an individual's cognitive functioning."); Rochel Gelman & Renee.
Baillargeon, A Review of Some Piagetian Concepts, in 3 ManNuaL oF CHILD
PsycHoLoGy 167 (John H. Flavell & Ellen M. Markman eds., 1983) (“the ex-
perimental evidence available today no longer supporls the hypothesis of a ma-
jor qualitative shift from preoperational thought"). See generally Elizabeth S.
Spelke, Where Perceiving Ends and Thinking Begins: The Apprehension of Ob-
Jects in lnfani:y, in 20 PERCEPTUAL DEVELOPMENT IN INFANCY: MINNESOTA
SyMpOsiUM ON CHiLD DeveLopMent 197 (A. Yonas ed., 1988), Joun H.
FLAveLL, CooNITIVE DEVELOPMENT (2d ed. 1985); CHARLES J. BRAINERD,
P1AGET's THEORY OF INTELLIGENCE (1978); ALTERNATIVES TO PIAGET: CRITI-
caL Essays oN THE THeORY (Linda S. Siegel & Charles J. Brainerd eds.,
1978). - ‘

9 For a discussion of determining competency contextually in criminal
cases, see, e.g., Steven K. Hoge ct al., Artorney-Client Decision-Making in Crim-
inal Cases: Client Competence and Participation as Perceived by their Attorneys,
10 BeHAv. Sci. & L. 385, 386 (1992).
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It is important to realize that the various experts quoted
above are talking about decisionmaking, which is a part of di-
recting legal representation. However, the child’s attorney can
form a decisionmaking partnership with the child, a relationship
which may influence the child’s decisionmaking. This model is
discussed in part in more detail below, but in determining “im-
pairment” it is useful to realize that a functional definition must
include the attorney’s part of the relationship as well as the
child’s.

2. Children's Constitutional Rights

The United States Supreme Court has recognized constitu-
tional rights in children under twelve as well as for older chil-
dren. Most relevant are the pronouncements in United States v.
Kenn'? and In re Gaul0'® that children accused of delinquent of-
fenses have a constitutional right to counsel. There was no speci-
fied age triggering the right to counsel, even. though most
delinquency statutes permit prosecution of children as young as
seven or eight years. There is no question that alleged delin-
quents younger than twelve have the right to have counsel com-
petently represent them.' Similarly, children in delinquency
proceedings have the Fifth Amendment right against self-incrimi-

nation, must be given Miranda warnings, and have the Sixth:

Amendment right to confront and cross-examine adverse wit-

nesses.20 Children are entitled to require that the state prove de-

linquency allegations against them beyond a reasonable doubt.2

The Supreme Courl also made clear that “neither the Four-
teenth Amendment nor the Bill of Rights is for adults alone.”?
Children are considered to be “persons” to whom the Constitu-
tion applies. For example, First Amendment® and Fourth

17 383 U.S, 541 (1966).

18 387-U.S. 1 (1966). )

19 Of course, a child will not continue in the delinquency process if he or
she is found incompetent (o stand trial, a fact which ensures as a practical mal-
ter a certain degree of competency.

20 See In re Gaull, 387 U.S. 1 (1966).

21 See In re Winship, 397 U.S. 358 (1970).

22 See In re Gault, 387 U.S. at 13 (1967).

23 See Tinker v. Des Moines Indép. Sch. Dist., 393 U.S. 503, 511 (1969).
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Amendment?’ rights are extended to children, although not iden-
tically to their application to adults.>¢ In the abortion context the
Court has recognized that “[c]onstitutional rights do not mature
and come into being magically only when one attains the state-
defined age of majority.”?” Due process is required in school dis-
ciplinary proceedings; although, the scope of protection depends
on the severity of the punishment.2® In none of these cases did
the Court put an age limit on the exercise of the constitutional
rights involved. ‘ :

Children have a right to attend public schools which are not
legally or factually racially segregated.?® They have a right to be
free from discrimination based on national origin.?® If they are
civilly committed, they have ‘the.right to reasonable care and
safety.! The Supreme Court has intimated that foster children
may also have the right to state protection from physical abuse.??
These rights are particularly illustrative because they are
designed to protect children who have done nothing wrong.
Children involved in a domestic relations dispute are similarly
without fault and in need of protection. The rights guaranteed by
the cases cited in this paragraph do not depend on the child's

abilities to make decisions, but they do recognize that there are

certain basic needs of children which are worthy of protection.
Children's interests in living in a safe and stable environment
with people they feel close to and in contact with significant per-
sons in their lives are similar interests worthy of- protection.

24 d. See also Board of Educ., Island Trees Union Free Sch. Dist. No. 26
v. Pico, 457 U.S. 853 (1982); West Virginia State Bd. of Educ. v. Barnelte, 319
U.S. 64 (1943).

25 See, e.g., New Jersey v. TL.O, 469 U.S. 325 (1985). .

26 |d. See also Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).

27 See, e.g., Planned Parenthood v. Danforth, 428 U.S. 52, 74 (1976).

28 See, e.g., Goss v. Lopez, 419 U.S. 565 (1975).

" 29 See, e.g., Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979); Keyes
v. School Dist. No. 1, 413 U.S. 189 (1973); Green v. County Sch. Bd., 391 U.S.
430 (1968); Brown v. Board of Educ., 347 U.5. 483 (1954).

30  See, e.g., Lau v. Nichols, 414 U.S. 563 (1974).

31 See, e.g., Youngberg v. Romeo, 407 U.S. 307 (1982).

32 See DeShaney v. Winnebago County Dep't of Social Serv., 489 U.S.
189, 201 (1989) (such children, unlike Joshua DeShaney, who had been re-
turned to parental care, may be in a situation “sufficiently analogous to incar-
ceration or institutionalization to give rise to an affirmative duty to protect”).
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Having the assistance of independent counsel can help to

promote and protect those interests. Counsel can present evi-

dence of the child’s attachments, preferences, and individual

needs, as well as the ability and willingness of the respective par-

ents to meet those needs. Counsel can highlight any dangers

~ posed by the parents or their circumstances and any insensitivi-

ties to the child’s needs. Further, counsel can suggest ways to
maximize the child’s best interests or expressed wishes. Expert
witnesses and other adults involved with the child client can as-
sist in the attorney's formulation of a child-oriented position
even without direct instructions from the child.

In the delinquency context the Supreme Court has stated
that “there may be grounds for concern that the child receives
(he worst of both worlds: that he gets neither the protection ac-’
corded to adults nor the solicitous care and regenerative treat-
ment postulated for children.”3 In the custody and visitation
context, young children may be in the same position: having no
voice and receiving no advocacy, despite the fact that they are
the most directly affected by the court’s decision.

3. Judicial Views of Children’s Préferences

“The Comment to Standard 2.2 refers to a survey of Virginia
judges’ which was conducted “to determine whether and to
what extent they are interested in the views of children who are

the subject of the custody dispute.”3 In that survey, 89% of the -

judges surveyed ranked the preferences of children fourteen or
older as dispositive or extremely important, 96% ranked the
preferences of children ten to thirteen as extremely or somewhat
important, and 92% ranked the preferences of children six to
nine as somewhat important or not important.3¢ There was no
indication that the judges surveyed were responding with refer-

33 See Kent v. United States, 383 U.S. 541, 556 (1966).

M See'Scoll. supra note 7. -

35 A4.A.M.L. Standards, supra note 1, §22 cmt.

36 4. an 1050. It is interesting to note that in a survey of 156 California
judges and 82 mental health professionals, the latter accorded more weight to
the preferences ‘of five-year-olds than judges did. See Thomas Reidy et al.,
Child Custody Decisions: A Survey of Judges, 23 Fam. L.Q. 75, 84 (1989). See
also Carol R, Lowery, The Wisdom of Solomon: Criteria for Child Custody from
the Legal and Clinical Poinis of View, 8 L. & Hum. BeHAvV. 371, 377 (1984).
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ence to represented children. One would cerlainly hope that rep-
res;nted children would have the benefit’ of indeperdent and
trained input into their preferences and that the expression of
those preferences would include an objective basis for the prefer-
ence, something which judges may or may not ascertain on their
own while eliciting the preference. '

The issue of whether a child’s custodial préference is gi
great weight by the.judge is an entirely seli’)aii{z'itr:"ficéiu!: gflr‘:)ixr:
whether the child’s position should be presented independently
to the court.¥” Having a child's attorney advocate a position sim-
ply means that certain evidence is presented to the court and in-
terpreted to the court from the child’s perspective, not that the

~ court will order what the child’s attorney has advocated. The fact

thgt a‘judge does not follow a preference does not mean that the
child should be deprived of an advocate. In addition, the child’s
attorney advocates a much more comprehensi;'é position than
merely the child’s custodial preference, which is only one of
many factors to be considered. Therefore, the.fact that judges
may be more likely to give considerable weight to a twelve-year-
qld's preference than (0 a six-year-old’s is not an indication that a
six-year-old’s overall position in the case will not be adopted or

_given considerable weight by the court.

Further, basing a standard on the actual praélices of judges
especially based on a survey of judges in one state, without re-'
gard for the judges’ kriowledge of child development, should not
constitute a basis for determining whether there is emfnirical sup-
port for a'standard that would deprive children of a meaningful
voncg in court. Judgcs, who are themselves attdrneys, have no
particular expertise to determine custody and visitation issues.
Th.ey are as vulnerable to their own values, biases, and philoso-
phies as untrained children’s lawyers are. Chodsing a particular

. 37. It is inleresting to néte that the Comment to Standard 2.13 states that
“impaired children have the same right as all other children to make their views
known to .the judge.” Therefore, even though the Comment to Standard 2.2
not.es that judges do not give much weight to young children's preferences or;e
rationale for presuming that children under twelve are "inii)airéd ".the étan-
dards nevertheless expect the “impaired” child's attorney"ib comi;\unicaie his
or her preference, unless specifically prohibited by the childi Tt is also iriterest-
ing to note that the attommey is bound by the directions of the “impaired" child
with respect to this nondisclosure issue. This seems to be inconsistent with the
rationale for denying “impaired” children attorneys who are advocates.
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ummpa:red the lawyer must treat the child as ummpalred if the
child is able:
(a) to understand the nature and circumstances of the case, (b) to ap-
preclale the consequences of each alternative course of action, (c) to
engage in a coherent conversation with the lawyer about the merits of
the litigation, and (d) to express a preference that similarly situated
persons rmghl choose or that is derived from rational or logical rea-
soning A4

" No guidance is given, however, with respect to determining
that a particular child under the age of twelve is “unimpaired. .

Assuming that the same four criteria are to be applied, attorneys
still have no particular competence to assess how the child fares.

under each criterion. Subjective values are just as likely to influ-
ence the attorney's decision concerning impairment as they are
to influence the attorney’s advocacy position for an “impaired”
child client.#5 Further, why is “rational or logical reasoning” the
only touchstone? Many adults make important decisions about
important issues based on other domains of functioning.

As discussed more fully below, propérly trained children’s -

attorneys may be able to make some determinations about the
competencies of children with respect to particular issues in the
case. However, this same ability is what glves those attorneys the
right to participate in formulating' the posmon of an “impaired”
child client. To assume that the attorney is unable to perform the
second function is inconsistent with the requirement that the
same attorney perform the first, especially in an all-or-nothing
way. .

1075 1083 (1994)-(footnote omitted). The same criticism can be made of the
process-based view reflected in the Standards.

44 A AM.L. Standards, supra note 1, § 22(b) cmt. (footnote omitted).

45 See, e.g., Robyn-Marie Lyon, Speaking for a Child: The Role of In-
dependent Counsel for Minors, 75 CaL. L. REv. 681, 700 (1987) (“a private as-
sessment [of the child’s competence] is open to the danger that the atorney,
either consciously or unconsciously, will judge the child to be incompetent sim-
ply because she disagrees with the child's substantive decision. The problem is

exacerbated by the possibility that the child's attorney might be inflexibly com-
mitted to specific posmons regarding a child's competence, autonomy and best
interests.")
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II. Differences in Representation of “Impalred”
and “Unimpaired” Children Under. the
‘Standards

A: The Standards

- The nature of the representation and duties owed to the
court and client are different under the Standards depending on
whether the attorney deems the child to be “impaired” or

“unimpaired.” In general, the attorney’s relationship with an
“unimpaired” child client is in most respects the same as it is for
adult clients not under’a. disability.46

However, the role of the attorney for an “impaired” child
client is vastly different. As conceptualized by the Standards, the
attorney for an impaired child client should keep the client in-
formed? and should adduce facts which the ‘decisionmaker -
should consider,*8 but should not advocate a positibn with regard
to the outcome of the case or contested issues.*® The Standards
advise counsel not to accept appointment as attbmey for the
child if the attorney is. required to make a recommendation on
the outcome of the case.®® Similarly, attorneys serving as guardi-

- ans ad litem, whether for “impaired” or “unimpaired” children,
“are not to make such recommendations.5! Therefore, under the

Standards, attorneys representing “impaired” children (or as
guardians ad litem for “impaired” or “unimpaired” children) are
primarily directed to provide factual information for the court,
with no advocacy duties whatsoever.

46 . See A.A.M.L. Standards, supra note 1, §2.3 (*Unless conlrblling law
expressly indicates otherwise, counsel's role in representing an unimpaired
child client is the same as when representing ‘an unimpairéd adult client.”).
Standard 2.6 makes some accommodations -based on children's. special vulnera-
bilities. by requiring the child’s attorney to protect the child by expediting the
proceedings and encouraging settlement in order to reduce: litigation-related
trauma. A.M.M.L. Standards, supra note 1, § 2.6.

47 See id. §2.8.

48 See id. §§ 2.11, 2.12 & 2.13.

49 Seeid. § 2.7,

50 See id. § 2.7 cmt. n.27.

st Seeid §32.
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best interests.s8 The Commissioners' Nofe to Section 310 of the

58 The debate of the last two decades has been waged primarily over the
issue of whether the child's attorney should advocate the child's expressed
wishes or the child's best interests (or both), not whether the attorney should
remain neutral or be an advocate, 'See,"e‘.'g.. Donatp T. KRAMER, 1 LEGAL
RIGHTS OF CHILDREN § 2.25 (2d ed. 1994); LinpAa D. ELrob, CHiLD CusTODY

PRACTICE AND PROCEDURE §§ 12.01-12.19 (1993); THE CHILD'S ATTORNEY: A |

Guine T0 REPRESENTING CHILDREN IN CUSTODY, ADOPTION, AND PROTEC-
TIoN Cases 24-52 (Ann M. Haralambie ed., 1993) [hereinalter The Child's At-
torney: A Guide), Jerr Atkinson, 2 Mopern CHiLp CusTopy PRACTICE.
§§ 13.01-13.16 (1986); Marvin Ventrell, The Child’s Atorney, FAM. ADvOC.,
Winter 1995, at 73. Rebecca H. Heartz, Guardians Ad Litem in Child Abuse
and Neglect Proceedings: Clarifying the Roles to Improve Effectiveness, 27 FAM.
L.Q. 317 (1993); Parley, supra note 52; Shannan L. Wilber, Independent Counsel
for Children, 27 Fam. L.Q. 349 ( 1993); Angela D. Lurie, Representing the Child-
Client: Kids are People Too: An Analysis of the Role of Legal Counsel to a Mi-
nor. 11 N.Y.L. Sch. J. Hum. Rrs. 205 (1993); Linda D. Elrod, Counsel for the
Child in Custody Disputes: The Time is Now, 26 Fam. L.Q. 53 (1992): Howard
A. Davidson, The Child’s Right to be Heard and Represented in Judicial Pro-
ceedings, 18 Pepp. L. Rev. 255 (1991); Jinanne S.J. Elder, The Role of Counsel
for Children: A Proposal for Addressing a Troubling Question, 35 BosTon B.J.
6 (1991); Martha Fineman, The Role of Guardians ad Litem in Custody Con-
tests, in WHo SPEAKs FOR THE CHILDREN? THE HANDBOOK OF INpDIVIDUAL
AND CLASs CHILD ADvocAcy (J. Westman ed., 1991); Catherine M. Brooks,
When A Child Needs a Lawyer, 23 CREIGHTON L. REv. 759 (1990); Tara L.
Mubhlhauser, From “Best" to “Better": The Interests of Children and the Role of
the Guardian ad Litem, 66 N.D. L. Rev. 633 (1990); Shari F. Shink, Reflections
on Ethical Considerations, in LAwYERs FOR CHILDREN (ABA Center on Chil-
dren and the Law 1990); Howard A. Davidson, Child Advocacy, A.B.A. 1., De-
cember 1, 1988, al 119. Jacqueline A. Jacobs, /ncompetent Clients, 2 Geo. J.
Lecat Ervmics 305 (1988); John H. Lightfoot, .Children’s Rights, Lawyers’
Roles, 10 Fam. Apvoc. 4 (Winter 1988); Donald N. Duquetle & Sarah H. Ram-
sey. Representation of Children in Child Abuse and Neglect Cases: An Empirical
Look at What Constitutes Effective Representation, 20 U. Mich. L. Rev. 1
(1987); Lyon, supra nole 45; Robert Schwarlz, A New Role for the Guardian Ad
Litem. 3 J. Disp. Resou. 117 (1987); Tari Eitzen, A Child's Right to Independent
Representation in a Custody Dispute, 19 Fam. L.Q. 53 (1985); Linda L. Long,
When the Client'is a Child: Dilemmas in the Lawyer's Role, 21 J. Fam L. 607
(1982-83); Sarah H. Ramsey, Representation of the Child in Child Protection
Proceedings: The Determination of Decision-Making Capacity, 17 FAM. L.Q.
287 (1983); Stephen W. Bricker, Children's Rights: A Movement in Search of
" Meaning, 13 U. Rich. L. Rev. 661 (1979); Kim J. Landsman & Martha L. Mi-
now, Nole, Lawyering for the Child: Principles of Representation in Custody and
Visitation Disputes Arising from Divorce, 87 YaLe L.J. 1150 (1978); James R.
Redecker, The Right of an Abused Child to Independent Counsel and the Role

of the Child Advocate in Child Abuse Cases, 23 ViLL. L. Rev. 521 (1978); Brian
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.Uniform Marriage and Divorce Acts states that “[t]he attorney
is not a guardian ad litem for the child, but an advocare whose
role is to represent the child’s interests,”60 '

_ New Hampshire previously mandated appointment of coun-
sel for cl}ildren in contested custody or visitation cases.6! In New
Hampshlre counsel serve as guardians ad litem. . The statute pro-
vides that “[w]hen the child’s ability to make adequately consid-
ered decisions in connection with the representation is impaired
whether because of minority, mental disability of some other rea-
son, the guardian ad litem shall be the holder of the privilege [of

. confidential communications with the child], and have authority

to waive the pr.ivilege, but only so long as the guardian ad litem
.reasonably believes that the child cannot act in the child's own
interest.”s2 - :

In discussing the role of the guardian ad litem Tara
Muhlhauser paints out the need to combine the roles of investi-

G. Fraser, Independent Representation for the Abused and Ne i

ser, [ f 4 glected Child: The
Guardian ad Lflem. 13 CaL. W. L. Rev. 16 (1976); Monroe Inker & Charlotte
Perretta, A Child’s Right 1o Counsel in Custody Cases, 5 Fam. L.Q. 108 (1971).
See generally ANNOTATED BIBLIOGRAPHY OF GUARDIAN AD LITEM Law RE.
VIEW A;a;;g;.az }Naﬁonal Legal Resource Center for Child Advocacy and Pro-
tection 1980). Cf. Hillary Rodham, Children Under the Law, 43
Rev. 487, 495 (1973). . " 43 Hanv. Boue

59 See ARiz. REv. STAT. AN, § 25-321 (1991); CoLo. Rev. §

, . . : Coro. . STAT. ANN.
§l4-10-ll§ (West 1989); Ir. ANN. STAT. ch. 750, para. 5/506 (Smith-Hurd
31999923,) f;f/;NN. SEAT. ANN. § 518.165 (West 1995); Mo. REv. STAT. § 452.490

; MONT. CoDE ANN. § 40-4-205 (1994); WasH. Rev. '
(Sopp 1959 ). Wa EV, ‘CODE §26.09.110
60 See UNIF. MARRIAGE AND Divorce AcT § 310, 9A U.L.A. 44
(emphasis added). ' A8 (19'79)
61 See N.H. Rev. STAT. § 458.17b (1992) (now providing for discreti
: . . , : providing for discretion
appointment, N.H. REv. STAT. ANN. § 458:17-a (1994). Cf.'Wis. StaT. A:r?.'
§ 767.045 (West 1994) (mandating appointment in contested:Eustody and visita-
tion f:ases). See also MiNN. STAT. ANn. § 518.165(2) (West~1990) (mandatory
appointment of a guardian ad litem if custody or visitation are in issue “if the
court has reason to believe that the minor child is a victim of domestic abuse or
nelect,” unless (hose.issues are before the court in a separdle juvenile depen-
dency and neg!c_;} aqulon); Mo. ANN. STaT. § 452.423(1) (Vérnon Supp. 1994)
(mandatory appointmént if child abuse or neglect are ‘alleg"éd}; OR. REV. STAT.
§ 107.425(3) (1991) (mandatoiy appointment where requested by one or more
of the children)_: VT. STAT. ANN. tit. 15, § 594(b) (1989) (mandatory appoint-
ment before child may be called as a witness). -
62 N.H. Rev. STAT. § 458.17-a(1I) (1994). ’ '
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78 Journal of the American Academy of Matrimonial Lawyers

jective assessment of what the child’s position shoqlq be,
incorporating any input the child client is capable of prox"ldmg.’*’

Standard 1.2 and its accompanying Comment require thfat
children’s attorneys have special training in representing chil-
dren. The Comment indicates that the training “should include
methods in conflict resolution and alternatives to adversarial dis-
pute resolution, the impact of familial breakup on chilc.lren..a‘nd
techniques for helping parties to de-escalate conflict,"” mclud!ng
an interdisciplinary focus.8? Without specialized and on-going
training, the attorney for an “impaired” child is li'kely to make
subjective decisions. However, with proper training, 8tlornéys
can learn some of the more objective criteria for assisting in de-
terminirig the child’s position and how to apply them. The Stan-
dards oppose the attorney's using independent judgment because
as the result ofthe opinions and values of individual attorneys,
“similarly situated children would be subject to dramalical.ly di-
vergent representation depending on the views of the parnc_ular
lawyer assigned the task. This arbitrariness is the antithesis of
the rule of law.”8! :

79 This same suggestion has been made with respect {o atlorneys repre-
senting the impaired elderly: ) '
The varjous stale bar associations might ameliorate this problem [of
dealing with the questionably competent cliént] while promoting.b.et-
ter legal services for the questionably compeient elderly by requiring
that lawyers who are likely to represent the elderly take a certain
number of continuing legal education or other special training courses
designed 1o assist them in providing such representation compelently.
These couises might cover such lopics as geriatric psychology, com-
mon physical impediments to the ability to utilize existing mental ca-
pacity, the content and pitfalls of legal standards thal afldress
compelence, and the nature and availability of community services io
aid the elderly.

Rein, supra note 39, a1 1141,

80 A.A.M.L. Standards, supra note 1, § 1.2 cmt. )

81. See.A.A.M.L. Standards, supra note 1, § 2.7 cmt. This concern for an:bl-
trariness' was previously articulated by Martin Guggenheim. Guggenheim,
supra note 53. Lyon points out that “the element of arbitrariness depends upon
Guggenheim's assumption that the champion makes subjective judgmef\('s. To
the extent that attorneys are guided by established procedures and explicit fac-
tors to determine the child's position, that arbitrariness is reduced, if not elimi-
nated.” Lyon, supra note 45, at 691. Perhaps the greatest missed opportunity of
the Standards is their failure to articulate those “established procedures and
explicit factors” which would assist attorneys in representing children. Instead,

o —
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The Comment to Standard 2.7 is simply empirically wrong
when stating, in the matrimonial context, that “[w]}hen lawyers
represent unimpaired clients, the individual lawyer’s personal

. views are virtually irrelevant.”82 Adult choices are vulnerable to

persuasion, and even to the subtle influence of the way in which
issues are presented.®2 Emotional distress, economic duress,
family pressure, pécr pressure, and a whole host of other things
influence “rational” decision-making by adults who are not
otherwise considered to be disabled or impaired. The choice of
attorney interjects another source of influence and potential
manipulation.

Matrimonial practice is replete with examples of divergent
outcomes based on the personal values and opinions of matrimo-
nial attorneys.8¢ Attorneys may encourage or discourage joint
custody based on personal philosophies. They may refuse to

* press claims of abuse based on personal biases. They may en-

courage or discourage alternate dispute resolution based on ex-
perience and philosophies. Spousal maintenance may be offered
or denied based on the attorney's personal opinions. Specific
parenting plans and visitation schedules may be proposed or op-
posed based on the attorney’s personal values and opinions.

the Standards take the easy, if controversial, route of simply directing attorneys
to take no position at all when the child is deemed “impaired.”

82 A A.M.L. Swuandards, supra note 1, § 2.7 cmt.

83  See, e.g., Amos Tversky & Daniel Kahneman, The Framing of Deci-
sions and the Psychology of Choice, 211 Science 453 (1981) (decisionmaking by
professionals affected by how the choice was framed). See generally Mark Spie-
gel, Lawyering and Client Decisionmaking: Informed Consent and the Legal
Profession, 128 U. Pa.'L. Rev. 41 (1979).

84 See, e.g., Reidy et al., supra note 36 at 75, Deborah L. Rhode, Gender
and Professional Roles, 63 ForoHaM L. Rev. 39, 50 (1994). Oane study showed

" that in child protection cases in North Carolina black children represented by

black attorneys were less likely to be removed from their homes than black
children represented by white attorneys. See Robert F. Kelly & Sarah H. Ram-
sey, Do Auorneys for Children in Protection Proceedings Make a Difference? A
Study of the Impact of Representation Under Conditions of High Intervention, 21
J. Fam. L. 405, 438 (1983). There are similar theoretical and practical biases in
custody evaluators. See, e.g., Martha L. Deed, Couri-ordered Child Custody
Evaluations: Helping or Victimizing Vulnerable Families, 28 PsYCHOTHERAPY
76, 80 (1991). See also Jack C. Wall & Carol Amadio, An Integrated Approach
to Child Custody Evaluation: Ulilizing the “Best Interest” of the Child and Fam-
ily Systems Frameworks, 21 J. Divorce & REMARRIAGE 39, 46 (1994).
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84 Jo. f the American Academy of Matrimonial Lawyers

" Similarly, abused children of any age may have impaired
ability to make rational judgments concerning their home life.!02
However, they can certainly have input in decisions and may
have clearly determinable needs and objectives to advance in-a
matrimonial proceeding,!93 . '

The comment to Model Rule 1.14 notes that “children as
young as five or six years of age, and certainly those of ten or

twelve, are regarded as having opinions that are entitled to .

weight in legal proceedings concerning their custody.”104 Profés-
sor of Psychiatry and Pediatrics Stephen Billick has suggested a

graduated degree of involvement in decisionmaking by child cli-

ents: a seven to eight-year-old child may participate in decision-
making; from nine to eleven years of age a child may jointly
decide with his parent; from twelve to fourteen years of age a
child decides with parental ratification; from fourteen years on,
the child should decide.’%5 Children as young as seven years old

have been deemed capable of directing their attorney's represen-

tation,'% and seven is widely seen as an important milestone.!0?

Leslye E. Orloff, Representing a Victim of Domestic Violence, FaM.. Abvoc.,

Winter 1995, at 25. . .
102 See, e.g., David L. Kerns, Child Abuse and Neglect: The Pediatric.Per-

spective, in FOUNDATIONS OF CHiLD Apvocacy (Donald C. Bross & Laura
Freeman Michaels eds., 1987). .

103 For a discussion of the development stages and their relevancy to
abuse, custody, and visitation issues, see generally, HARALAMBIE, supra note
72, at §§ 24.01-.09. ’

14 fd. Rule 1.14 cmt. .

105 See Stephen B. Billick, Developmental Competency, 14 BuLL. AM.
Acan. Psych. & L. 308 (1986). _

N6 Sce, e, Model of Representation in Dependency Court, PenN.
syLvania JubiciaL Desksook 7 (Juvenile Law Center of Philadelphia 1986).
For a summary of the developmental characteristics of seven-year-old children,
see generally, Ramsey, supra note 58, at 311-14. Ramsey proposes seven as the
presunmiptive age for considered decisionmaking. Id. at 316.

07 British Psychologist and child development expert Penelope Leach has
written; - : o

Seven—or six or maybe eight—is acknowledged as some kind of wa-
tershed by almost every school of thought in Western culture, Freud's
latency period, Piaget's concrete operations and Kohlberg's conven-

" tional morality are all located in this time fraie, and classical learning
theory pinpoints it as the period when mental processes, including
speech, begin to mediale between the stimuli children receive and
their responses. Whether .the focus is on children’s feelings, under-

S /%I 13, Summer 1995

“Impaired” Children 85

Children as young as two or three years of age can think inde-
pendently and have stable anid meaningful 6pinions.08 '
The law of child witnesses has moved away from:presump-
tive ages of competency.!®® At common law the presumptive age
of competency was fourteen years.!® The Federal Rules of Evi-
dence provide that every person is presumed competent.!!!
Many states have adopted the Federal Rules of Evidence or have
otherwise eliminated presumptive ages for competency.n12. Chil-
dren as young as three years old have been ruled competent o

st_anding or thoughts, their judgments, beliefs or reasoning, the begin-
ning of middle childhood promises a new maturily and a new desire to
learn that is recognized in every culture.

PENELOPE LEAcn,_Cw;.DREN FIrsT: WHAT OUR SOCIETY MUsT Do—AND is

Not Doing—For Our CHILDREN Tobay 146 (1994). ' Sarah Ramsey states
that the research supports a rebuttable presumption thai seven-year-olds are

.capable of making considered, reasoned decisions. Ramisey, supra note 58, at

316. ‘

108 Sge, eg., Alayne Yates,. Child's Preference—Developme;:ml Issues
Fam. ADvoc., Winter 1988, at 34, o '

109 See generally, HARALAMBIE, supra note 72, at § 24.17.

110 See generally Annotation, Competency of Youig Child as Witness in
Civil Case, 81 A.L.R.2d 386 (1962). ’ S

11 See Fep. R. Bvip. 610. The federal Child Victims' and Child Wit-
nesses' Rights Act, 18 U.S.C.A. § 3509 (West Supp. 1995), also presumes the
competency of child witnesses. A competency hearing is held only when a party
alleges that the child is not competent to testify. See 18 U.S.C.A. § 3509(c).

112 Seg, e.g., ARIZ, R, EvID. 601; ME. R. Evip., 601; Miss. Cobe AnN. § 13-
1-5; MonT. R..Evip, 601; NEB. REv. STAT. § 27-601 (1993); N.C. GEN. STAT
§ 7a-634 (1989); OHio REv. Cope ANN. § 2151.3511 (Aﬁderson 1990); UTA!-;
R. Evip. 601; Wyo. R. Evip. 601. See, also, In re Basilio T, 5 Cal. Rpir.2d 450
(Cal. Ct. App. 1992); Gotwald v. Gotwald, 768 S.W.2d ‘689 (Tenn. C1. App.
1988)." Some states provide that child abuse victims may testify without any

- competency findings. See, e.g., ALA. CODE § 15-25-3(c). (Supp. 1992); Covro.

Rev. StaT. § 13-90-106(1)(b)(11) (Supp. 1994); CoLo, Rev. STaT. §13-90-
117.5 (Supp. 1994); GA. CobE AnN. § 24-9-5(b) (Supp. 1951);'Mo. ANN, STAT.
§ 491.060(2) (Vernon Supp. 1994); S.C. CopE ANN. §19-11-25 (Law Co-op .
Supp. 1993); UTaH CopE ANn. § 76-5-410 (1990); W. VA, Cobek § 61-8B-11(c)
(1993). But for states adopting a ten-year presumptive age of competency, see,
e.g., ILL. ANN. STAT. ch. 725, 125/6 (Smith-Hurd 1992); MicH. Comp. Laws
ANN. § 600.2163-2163a (West 1986 & Supp. 1994); IOWA:R. Evip. 601; MINN.
STAT. ANN. § 595.02(1)(f) (West 1988 & Supp. 1994); Mo. ‘ANN. STaT. § 401.060
(Vernon Supp. 1994); Tenn, Cobe ANN., § 24-1-101 (1983). ’
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sitions with respect to some issues, and could inform buflﬁnf)l clill-
rect counsel with respect to issues they were not sulliciently

mature to decide 1?8

B. Trained Children’s Attorneys Have the Skills and Duty 10
Go Beyond an Inflexible Preclusion of Advogacy for
Their Most Vulnerable Clients -

The role of an attorney for a young child must take into ac-

count a recognition of the fact that the client may be unable to -

direct counsel because of developmental imma.turil.ic?s. The Stha'll;
dards take the position that because of that inability, the chi

should not have an attorney. However, attorneys can be trained .

to learn how to advocate for young children.!?® :Thls clearly go;sg
beyond what legal training provides and requires .ex;l)c;surgdal
multidisciplinary teaching from the fields of mental !\ea th, sl' y
science, and medicine.!? The attorney w.h.o' has.thns_,spccng lf;eb :
training will learn how to determine a child’s objective lan' s -
jective needs, how to recognize abusive ar'ld peglectfu cnrcu"

stances, and how lo maximize the Chll(':l s interests. Usually
consultation with experts already involved in the case will be nec-

ermine these matters.

essar’},’ht: c(:ﬁ;d's attorney is the only attorney in lhe. case who' cag
focus solely on the needs and perspective of the (.:luld. A{:jramed
child advocate should be familiar with alternative custody an

. g av.
visitation plans which the parents’ attorneys and the judge may

not be familiar with. For example, the chil.cifs attorney ma)‘;j :aei
able to offer evidence and creative suggestions on how to o
with visitation when there is a high level of conflict between

i ild’ ision to take a position in
128 [t is important to remember that aAc_hxld s decision | ;

a case is not lalx)\lamoum to deciding that his or her position will be z;dog:zg:
The fact that the judge is the final decisionmaker adds another layer of pr

i inst a child’s foolish choices. . .

“0':2?983‘;”. e.g.. The Child Atrorney: A Guide, supra note 58; Fqunor‘ncg:s
of CuiLD ADVOCACY (Donald C. Bross & Laura Freeman Mnchae s eds.,
198;’:35 Any disabled or “impaired” clients need useasoned, highly skilled, agg
ethically sensitive lawyers to handle their more complex lf:gal probler:s. z:in-
those attorneys will need training beyond what can be prowdf.d throgf. t:‘oxzw."I
uing legal education alone. See Stanley S. Herr, Representation gf xglﬂi W
Disabilities: Issues of Ethics and Conitrol, 17 N.Y.U. Rev. L. & Soc.

609, 641-46 (1989/1990).
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parents.!3! A trained child advocate may also be better equipped
to prove or disprove abuse issues, which is a highly specialized
area of the law.!132 For example, the child’s attorney may be
aware of models for intervention which can protect a preschool
aged child as well as allowing parental contact when there is
some concern that the child has been sexually abuse by a parent
entitled to visitation, but there is not enough evidence to prove
abuse,!33
If the attorney representing the child has special training
and experience, the court will benefit from the specialized knowl-
edge the child advocate possess. Few matrimonial lawyers ac-
quire this specialized knowledge and even fewer stay abreast of
the rapidly changing body of knowledge concerning child abuse
and children’s memory.!> Trained child advocates generally
have a particular interest in children’s issues and a greater com-
mitment to staying current on those issues.13s
Ethical standards for attorneys “remain deeply rooted in the

nineteenth-century mode of.practice out of which they emerged:
the representation of sophisticated individuals and businesses, on
a retained basis, typically in business transactions or in litiga-
tion.”136 This model is inadequate when applied to legal pro-

ceedings involving personal family relations, particularly when

the parties may be impaired to some degree. Modification of the

ethical standards is appropriate even when the “impaired” client

is an adult. For example, attendees at a symposium on the ethi-
cal issues involved in representing the elderly recommended that
attorneys explicitly be given “discretion to act to protect individ-
uals with diminished capacity from various types of harm,” being

131 See, e.g., CARLA B. GARRITY & MiITCHELL A. BARIS, CAUGHT IN THE
MippLe: PROTECTING THE CHILDREN OF HiGH-CONFLICT Divorce (1994).

132 See, e.g.; HARALAMBIE, supra note 72.

133 See, e.g., Sandra Hewitt, Therapeutic Management of Preschool Cases
of Alleged bur Unsubstantiated Sexual Abuse, 70 CHiLD WELFARE 59 (1991).

134 See, e.g., HARALAMBIE, supra note 72, at §§ 24.10-.15.

135 The existence of such growing organizations as the National Associa-
tion of Counsel for Children and the American Professional Society on the
Abuse of Children as well as the numerous conferences held on child advocacy
issues reflects the recognition of child advocacy as a professional specialty.

"136  See Bruce A. Green & Nancy Coleman; Forward, 62 ForDHaM L.
REev. 961, 967 (1994) (referring to the inadequacy of ethical standards as ap-
plied to representing eldery impaired clients).
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authorized to take protective steps even without the client’s per-
mission, “guided by the goal of intruding into the client’s auton-
omy to the least extent necessary to protect that person.”137
Children caught up in custody or visitation litigation have
(he same need for protection from harm from their own poor
judgment as well as from external sources. A major reason for
requiring specialized training for children's attorneys is to give

them the skills necessary to assess and recognize their clients’ in-

terests and potential areas of harm and to present. a position
which will aid the clients and the court. The judge, who is not an
investigator or a confidante to the child cannot adequately pro-,
vide that protection, and the parents’ attorneys have their own
client’s interests to weigh. Only the child’s attorney is in a posi-
tion to provide advocacy and protection for the child, and that
attorney has an ethical duty to do so. Failure to properly investi-
gate the case and advocate the child's position could constitute

malpractice.!®

IV. Conclusion

The judge is responsible for making the ultimate decisions in

the case. He or she is not an investigator or an advocate for a .

position. The child’s attorney represents the voice of the child
(whether the child’s expressed wishes, best interests, or a combi-
nation). Presentation of facts underlying the position is only one
part of the attorney’s responsibility; advocating the child's posi-

‘tion is another part.

The Comment to Standard 3.2, concerning guardians ad -

tem, expresses the fear that the judge 'will simply defer to the
child’s attorney’s position. While that is a practical reality in
many cases, il represents a dereliction of the judge's dutie
law, the position of the child’s attorney or guardian ad litem is
not entitled to any more weight than any other argument or evi-

137 d. at 976.

138 For a more complete discussion of the ethical and malpractice issues
involved in representing children, see, e.g., The Child's Anorney: A Guide,
supra note 58.

139 See, e.g., Wilber, supra note 58, at 351.
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dence and is not binding o .

ce and is not g on the court.*®The proper remedy f
Ll:ta ch:iblem of improper deference of ifidue 'relil;‘ribe is to }édzt
ca : 1]:d eges adboutdexerclsmg their mandatory obligation to exer
ependent discretion, not to remove th y for the

, : )ve the advocacy for th
most affected and least powerful n i he ehild
: person-in the case: the child
‘:ll::) Ij];l:tgisaill;otuhl:nn; mori accept the child’s attorney’s position.
on .he or she would accépt a mother’ '
position automatically. ' "I & MOhec's or father's
[ivelC:gld;en are tll:e least able to present their interests effec-
y to the court,!! and the trend towards providing independ-

" ent-counsel for children is the first step towards putting the

child’s perspective into the proc of i

_ ve into ~process of determining th ild’
Bf:st u‘llerists. Unfortunately the deterriination thit aecﬁ’illlclldi:
bunpalred under the Standards denies that child adVoéaéy The
est that the Standards deliver to such a child is the hope that the

" judge will consider the evidence presented without any in-

Zl;gg{;de::t _interprtﬁation, reminders, or:organization from' the
attorney, and reach a decision in tlie child’ inter
With the other parties' attorneys vi Iy advorsting ton -
th e tie ys vigorously advocating their re-
spec%/‘e positions, it is only the child who is left wiiho&t ai'l:)if:z
ehild c]‘? e;nascu{:ted view of the attorney for an “impaired':
lent mandated by the Standards: i
. . prescribes a fo
lt?;yelrmlg' v;h;cl; clcl)uld amount to unethical conduct and ma?;?razf'
. In light of the Standards’ recognition ipe-
ice. ht of the S . ition of the need for spe-
glrzggﬁg;.multfl-[cllllsccuiplmary training for children’s a'ttorneyé i%ed
ation of the duties for attorneys for “unimpaired” chi
one would have hoped for a comprehensive a D e
woulc ope omprehensive and enlightened s
of-standarQs to guide attorneys for all children in ho%v to der.e‘:'E
mine and zealously advocate the child’s position.

140 . See, eg.,"Blake v. Blake, 54 ]

‘ , g, v. Blake, 541 A.2d 1201 (Consi. 1988); Ri
:{;;:helspn,\SSﬁ A.2d 176 (N.H. 1987); Shainwald v. Shainwald s écgezlzon 4

~SIS.C'h(13l.App.l990). ;T SR R Sheae, 39 SE2d 4.

141 This is particularly true wh i ndé ild-cen "
visitation evaluation has byeen pedggc:l::.lndepepqent. chlld-qgnteyed cusgody/
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and some contain specific provisions extending constitutional
rights to children.!” The United States Supreme Court has held
that children are “persons” within the meaning of tae Fourteenth
Amendment.'8 _

A minor's due process rights to notice, appointed counsel
and confrontation and cross-examination of witnesses in juvenile
delinquency proceedings were recognized by the Supreme Court
in In re Gaulr.'® The Court rejected the notion that the state,
through a judge or probation officer, could act as counsel for a
fifteen year-old boy in a delinquency proceeding.? Finding the
child “delinquent” would have subjected him to loss of liberty,
implicating his constitutional right to due process.2! Subsequent
Supreme Court decisions have described Gault as standing for
the proposition that a minor's interest in personal freedom,
rather than the Sixth and Fourteenth Amendment right to coun-
sel in criminal cases, triggers the right to appointed counsel.??

Impermissible denial of the right to counsel includes. failure to

allow the presentation of an argument by counsel?3 and failure to
allow closing argument by counsel.?* The broad language in

Gault has served as the basis for arguing that similar protections

commence actions (o lerminate paren'tal rights and be accorded full party status
in all custody cases to spur societal change).

17 See Inre T.W.. 551 So. 2d 1186, 1193 (Fla. 1989). See generally, Russ, ’

supra note 16, at 383.

I8 Tinker, 393 U.S. at 511 (“Students in school as well as out of school are
‘persons’ under our Constitution. They are possessed of fundamental rights
which the state must respect, just as they themselves must respect their obliga-
lions to the State.”). See also Wendy Anton Fitzgerald, Marurity, Difference,
and Mystery: Children's Perspectives and the Law. 36 Ariz. L. Rev. 11 (1994)

(justifying inclusion of children in “model of legal personhood” for all

purposes). :

v 387 U.S. 1 (1967).

20 /d. at 36.

21 d. . .

22 "See Lassiter v. Department of Social Serv., 452 U.S. 18, 25, reh’g de-
nied, 453 U.S. 927 (1981). The states have enlarged the protections accorded (o
minors in delinquency proceedings. For example, in Colorado, a child in a de-
linquency proceeding can select his own counsel, a choice that neither the
child's parents nor the trial court can prevent. "

23 See In re F., 520 P.2d 986 (Cal. 1974).

24 See In re A.C., 357 A.2d 536 (V1. 1976).
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should be extended to minors in child. cu d visitati
rorcedings | 1. custody and visitation

Freedom ‘of personal choice for adults in ma i
. ( . in matters of famil
life also has been found entitled to protéction under the due'pi-lo}j

. cess clause of the Fourteenth Amendment as a fundamental in-

terest.2 Both the Second and Ninth Circuits have recognized
t!lat tl‘1e same due process right to the p,reéervation of family rela-
tions “encompasses the reciprocal rights of both parent and chil-
dren.”?? In describing these reciprocal rights, the Second Circuit
Court of Appeals stated that “(i)t is the interest of the parent in
thc? ‘companionship, care,.custody and‘rﬁénagement of his or her
‘chlldrfan’ ... and of the children in not Béing dislocated from the
emptgonal attachments that derive from the ih‘tiﬁiéévyuof daily as-
sociation’, with the parent."28 The basis for the ¢hild's reciprocal
rights in this equation can be found in S#ith v. Organization of
Foster Families for Equality and Reforih,?® where the United
States Supreme Court stated: “No one iould seriously dispute
that a[n] . . . interdependent relationship [exists) ‘betweerll) an
adult anq a child in his or her care.” “To the exiten‘t that the
preservation of family relationships creates reciprocal rights, an

state decision affecting a child’s felations_ﬁip with his parent; im}-'

25 See Hartley v. Hartley, 886 P.2d 6 '
note 16, at 3090 ey 65, 674 n.16 (Colo. 1995); Russ, Supra

26  See Cleveland Bd. of Educ. v. LaFleur,{M U.S. 632, 639-43 (1974)

" (holding school board rules that effectively penalizéd pregnant teachers consti-

tuted an unconstitutional burden on the womén’s mental ri
; . s fundamenital right t
children); Santosky. v. Kraxqer. 455 U.S. 745, 758 (1982) (defining lghe h?glll)teao;
parezr;ts to choose ‘their family relationships as a.fqndamental-libeny»inlerest)
See Duchesne v. Sugarman, 566 F.2d 817.‘:'825 (2d Cir. 1977) (molhel:

and children were deprived of their right to live togéther by city welfare bureau

removing the children); Smith v. City of Fontana, 818 F.2d 1411, 1418 (9th Cir
1983), cert. denied, 484 U.S. 935 (1987). (“The companionship an'd nurturin, in:
terests of parent and child in maintaining a tight familial bond are reci i'gcal
and we see no reason lo accord less.constitutional value to the *child-paren;
rela.uonshlp .than we accord to the parent-child félalionship.") See ez?ernll

Amicus Curiae Brief of National Association of Counsel for C.hildrefl at 4 Sy
Hartley v. Hartley, 886 P.2d 665 (Colo. 1995) (No.'935C625). -

zg g;cgeme, 566 F.2d at 825 (citations omiitéd),

.S. 816 (1977) (holding state action did not violate fost '
and children’s rights in preservi “pri ; i 'el:‘parepls
and ctildren’s 1 ng). p ing the “private realm of family life" against

30 /d, al 844.
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plicates not only the parents’ due process rights but also the
Chlld'Is}'le United States Supreme Court in Matthews v. Eldndge3;
adopted a three-part test to deter{ni.ne tl}e degree of due ;Lr;c:i_
required when a liberty interest is implicated: Cour(? m > the
amine 1) the private interests affected by the procee; mg(i 2 e
risk of error created by the state’s chosen pr(?cedure, anh )hal-
countervailing governmental interest supporting use ’of t z (fni'n
lenged procedure.’ Adopting the S.econd .CerLlll§ reﬁ sing
that a minor child has a fundamental liberty interest in cdoo log
family relationships, the Eldridge test can be 'apphed tclo e:sefuﬁ
compelling arguments in favor of acgordmg chlldrer.l status
parties to custody and visitation actions. as follows: 4 visitation
(1) The private inferest affected b){ custqdy an v1§[1ha on
proceedings is a minor child’s opportunity to lntgract g; » (11) o
ents, grandparents, siblings‘_and glher family r:alat;lqlnc;s. e o
the reciprocal rights described in Dthesne. chi .rlen lae 2
right not to be dislocated gom these important family re
ips without due process. .
e (2)A The risk- tlil)a'l the custody courl‘u{ill reach .th.e wrong d(:;
cision is unacceptably high given }he minimal partncnpauot: “::m
states expect from or allow to children, Mosg state cot:nr hgild it
discretion fo judges in appointing representatives forlt elc re, '
resulting in many children failing to receive any legal or at)i(.on 5-
resentation whatsoever.?¢ Denial of legal assistance is lr?ld nar
ized by state statutes that require judges to const_de;lr s 1imrﬁ0n
expressed preferences with respect (o .custody.ziln o :;1 vocate:
This procedure often fails to provide chlldn.an with a ocae
who can help focus the children’s Presematlon to the c'our_t nd
make that presentation more meaningful. Even whenbal'co:{ro : {)0
points counsel for a child, counsel may be under no ol lgq[l to
advocate the child's stated preferences and even may asser' arg

"3l 424 USS. 319 (1976).

32 "id; at 334-35. .

33, 566 F.2d at 817. :

34 See Brief of Petitioner, Harlley v. Hartley, ‘886 P.2d 665 (Colo. 1995)
(No. 935C625). Russ, supra note 16 and accompanzmg text.

35 A.A.M.L. Standards, supra note 1, § 1.1 n.4. .

36 See contra, A.A.M.L. Standards, supra note .1._5 1.1 ( Thesg Slandar'tli)s
reject the general call for children to be represented in all matrimonial cases.” ).
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ments in favor of the attorney's perception of the child’s “best
interests” that are diametrically opposed to the child’s expressed
interests.3?

The A.A.M.L. Standards appropriately criticize and reject
such inadequate representation of the interests of unimpaired
children and require counsel for such children to represent them
as they would adult clients, accepting the child’s direction as to
the goals to be pursued and advocating for those goals.?®8 How-
ever, the A.A.M.L. Standards may not go far enough to reduce
the risk of error that would deprive a child of desired family rela-
tionships since they deny the benefits of an advocate to impaired
children and do not explicitly permit unimpaired children to initi-
ate proceedings and participate as parties with status equal to
their parents.

(3) Government interests in denying children equal status,
based largely on claims of judicial efficiency, are insufficient to
deprive children of their due process rights. In cases in which
children are represented by their own independently retained
counsel, there will be minimal increased burden on judicial effi-
ciency.?® In theory, the child“® in such casés will pay for retained
counsel and will utilize the court only to the extent that no other
party represents his or her interests. Additionally, judicial effi-
ciency is entitled to little weight, since “the Constitution recog-
nizes higher values than speed and efficiency. Indeed, one might
fairly say of the Bill of Rights in general, and the Due Process
Clause in particular, that they were designed to protect the frag-
ile values of a vulnerable citizenry from the overbearing concern
for efficiency and efficacy . .. ."4! -

If given appropriate weight, the Eldridge factors can be used
effectively by advocates for expanded legal rights for children.
The foregoing analysis suggests that courts can best assure that
custody and visitation rulings will protect and advance the due

37  See discussion of Hartley, infra notes 75-85 and accompanying Lext.
38 A.AM.L. Standards, supra note 1, § 2.2(a).
39  See Brief of Petitioner, Hartley (No. 938C625). ~
. 40 In reality, it is far more likely that one parent or the other will not only
pay the fees of the child’s separately retained counsel but will have been in-

volved in selecting counsel, raising questions as to the “independence” of such
counsel.

41 Stanley v. Illinois, 405 U.S. 645, 656 (1972).
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process rights of children by allowing them status equal to that of
adults to initiate and to participate fully at every stage of the

legal process.*? :

b. Access to the courts

The Fourteenth Amendment to the Constitution guarantees
the right to meaningful access to the courts,*? to be provided by
“adequate, effective, and meaningful™ judicial procedures.*4
Most state constitutions also contain a provision guaranteeing
meaningful court access.* S _ :

The constitutional right to access is not a substantive right,
but a procedural right to.a judicial rémedy available whenever
the legislature creates a substantive right.#s If the proposition
that a minor has a substantive due process right to preserve fam-
ily relationships is accepted as valid, then any state action that

42 See Amicus Curiae Brief at 6-7, Hartley, (No. 93SC625) (citing Lassiter,
452 U.S. at 27-28. A more urgent government interest, and one which favors
raising the status of minors, is in serving the best interests of children in divorce
and visitation proceedings); cf., A.A.M.L. Standards, supra note 1, § 1.1 (re-
jecting the notion that children should be represented in all custody and visita-
tion proceedings). _

43 See Boddie v. Connecticut, 401 U.S. 371 (1971) (Due process requires,
in the absence of countervailing state interest of overriding significance, that
persons forced to use the judicial process to settle their claims have meaningful
access to the judicial process. A Connecticut statute effectively denying indi-
gents the opportunity 1o be heard in divorce actions denied indigents meaning-

ful access 1o the judicial process.); Ryland v. Shapiro, 708 F.2d 967,971 (5th Cir. -

1983) (“right of access 1o the courls (is) one of the privileges and immunities
accorded citizens under article 4 of the Constitution and the fourteenth
amendment"). '

44 See Ryland, 708 F.2d at 972. ) o

45 States that have such a provision include Alabama, Arizona, Colorado,
Connecticut, Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Ken-
tucky, Louisiana, Maine, Maryland, Massachuselts, Michigan, Minnesota, Mis-
sissippi, Missouri, Montana, Nebraska, New Hampshire, New York, North
Carolina, North ‘Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Is-
land, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, West
Virginia, Wisconsin, and Wyoming. See Russ, supra note 16, at 383.

46 See Hartley, 886 P.2d at 675-76; Allison v. Industrial Claim Appeals
Office, 884 P.2d 1113 (Colo. 1994). :
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;me!p:,_des access to.the judicial process in relation to those famil
a 1onsh|ps~15»sElspect.and Must survive-strict scrutiny.+? g

2. Comparative Legal Analysis

The rights of children to initia ceedi
. . S of childr ) te proceedings, exercise decij-
:il;\r:ergzlil;ll;EvZ?;?onty’ a?dhenjoy'full party status' is well establ-
. al areas of the law not ordinarily characterizet
,;:.usto;l:!‘y and vxsntat.ion matters. Howevcr.‘.chilg and fan(:irll;erttjsI::f
'Il]c:gst l:gfn gag bel unga;:ted significantly . by these proceédings
eveloped from the following ca is
that if a child is permitted to initiat: artiipate in e
if a chi e) lnitiate and participate in these pro-
ceedings with ﬂ"l& same rights as an‘_adult,’iherepéan be no juspﬁg.
cation for denying a child of similar maturity the same status i
custody and visitation proceeding. I he

a. Emancipation

Emancipation is a process by whi mi
, . y which minorsé8 ca i
legal adulthood prior to reaching the age,of majority.";1 Iidg:f):

47 See Wayne.v. Tennessee Vail;: 3
Wayne.v. Te Valley Auth., 730.F.2d 392.
}{984). cert. denied, 469 U.S. 1159 (1985); see also Amicus 2éu493 nlf '(Sth S
artley, (No. 935C625). ' rioe Brefac 10,
- 48 The minimum age for emancipati S b
! : , ipation differs by state. For exa
;::;?&n;gzg:n::izz rCe;N:Ag Cgm-: § 7120(b)(1) (West 1994) isn;gll::'t';::
ye °r Corm. ‘EN. TAT. § 46b-150 (1994) it is sixteen years of
49  See generally Carol San ' r Wil ‘
; 4 ger & Eleanor Will i
Emancipating Children in Modern Times, 25 U, Mlc:n;i:' lx:w;wc?llggg:

- The grounds for emancipation differ among states, I Connecticut, Conn, Gen

STAT. § 46b-150b (1995) requires

If tpe court, alter hearing, finds that: (1) The minor has entered i
vghd marriage, whether or not that marriage has been lelminat::j“:)a
?;gs:zlsu"fm;: or (2) the .mi/xino; is on active duty with any of the armez
of the United States of America; or (3) the minor willihgly lives
separate and apart from his parents or guardian, with or without (}
consent of 'lhe parents or guardian, and that the minor is managin h"e
au)mfgrm;r:‘:;:l gff;_nfs. hr.egar'cnessvof the source of any lawful incgmg- 01:
- -causé shown, it is in the best ‘inter. i '
pames'. the court may enter an. drder 'de;;:alfi;i‘?g'Sltl?;le'ltl\h: fied bOl_h
emancipated, ' nor

The A:A.M.L. Standards recognize that some childred are more nearly adults

than others by differentiating bet i ; .
purposes of representation. g between impaired andﬁummpmred chﬂdren for
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necticut, for example, emancipation allows a minor to sign bind-
ing contracts, to sue and be sued in her own name. and to
consent to medical care without parental permlssxon.s‘? Many
other states have similar statutory provisions and permit .enher
the minor or the parent to petition the court for emancipation of

the minor.5!

b. Medical trearment decisions

Courts and legislatures have empowered some unemanci-
pated minors to make decisions controlling their medical treat-
ment. In Planned Parenthood of Central Missouri v. Dat?forrh.f‘2
the Supreme Court struck down a state statute th.at required mi-
nors to obtain consent from a parent or person in loco parentis
before exercising the constitutional right to al?ort_ion. In Bellotti
v. Bairds® the Supreme Court held that if a minor can prove ma-
turity, a court must permit her to undergo an abortion without
parental consent. Some states allow un¢mancnpatcd minors ‘who
can demonstrate maturity by a variety of tests to make their own
decisions regarding a wide range of medical treatments.

A.A.M.L. Standards, supra note 1, Preamble. . ‘
50 Conn. GEN. STAT. § 46b-150d. The procedure for efnancipauf\g mi-
nors is sel out in § 46b-150. A parent, as well as a child, can bring an action for
emancipation of the minor. § 46b-150. '
s1  States that have such a provision include Alaska, Arkansas, Connecti-
cut, Minois, Indiana, Kansas, Louisiana, Maine, Michigan, Montana, b{ev?c!a.
New Mexico, North Carolina, Oklahoma, Oregon, Tennessee, Texas, Virginia,
and West Virginia. See Sanger & Willemsen, supra noie 49, at ?45 n:25. For
discussion of the common law right to emancipation, see Kowalski v. Liska, 397
N.E.2d 39 (Ill. App. Ct. 1979) and Fremont v. Sandown, 56 N:H. 300 (1876).

52 428 U.S. 52 (1976).

$3. 443 U.S. 622 (1979).

54 See, e.g., ARK. CODE ANN. § 20-9-602(7) (Michie 1987); Miss. {2013.5
AnN. § 41-41-3(h) (1993). See Elizabeth S. Scott, Judgment and Reasoning x’n
Adolescent Decision-making, 37 ViLL. L Rev. 1607, 161;5 n.21 (1992). 'Sc.ou s
comprehensive and thoroughly researched article provides \{aluable insights
into the differences between cognitive abilities and the exercise of.judgmenl.
including a discussion of how medical consent issues are dlsuugfnshet.i from
other decisions minors may be called upon to make. While her discussion fo-
cuses on adolescents, that is essentially the class which is most likely to be nden(-i
tified as “unimpaired” under the A.A.M.L. Standards. See infra notes 73 an

74 and accompanying text.
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If the United States Supreme Court and state legislatures
trust “mature” minors to make significant, potentially life or

~ death choices as to their own medical treatment, child advocates

may well ask what justification there is to treat minor children
with the same level of maturity differently from competent adults
in custody and visitation proceedings.

c. Paternity

Minors in all states may initiate a civil action to prove the
existence of a father-child relationship.* A finding of paternity
will establish rights of inheritance, identify family bonds, and
may provide information about a genetic parent’s medical his-
tory.5s The Uniform Parentage Act” specifically states “(he
child shall be made a party to the [paternity] action.”*® In ac-
tions in which the putative father petitions to establish paternity
in a child, numerous courts have held that a child is a necessary
party to the adjudication and that any judgment in a proceeding
in which the child has not been joined is void.*

Although not all states provide for mandatory joinder of
children,® in many states res judicaza will not bar a paternity ac-
tion initiated by a child following a decision in an earlier pater-
nity proceeding in which the child was not joined as a party.®!

55 See, e.g., N.Y. Fam. Cr. Act § 522 (McKinney 1995). See generally
ArnoLp H. Rutkin, FamiLy Law anD PrRAcTICE § 63.02(4](a).

56 See, e.g., In re Paternity of H.J.F., 634 N.E.2d 551, 555 (Ind. Ct. App.

1994); Kieler v. C.A.T., 616 N.E.2d 34, 38 (Ind. CL. App. 1993).
" 57 The UniFORM PARENTAGE AcT (1973) [hereinafter U.P.A.] has been
adopted in Alabama, California, Colorado, Delaware, Hawaii, Illinois, Minne-
sota, Montana, Névada, New Jersey, North Dakota, Chio, Rhode Island, Wash-
ington and Wyoming. See Rutkin, supra note 55, at-§ 63.02(1).

S8 U.P.A., supra note 57, § 9.

59 See, e.g., In re Paternity of H.J.F., 634 N.E.2d at 551; See also Kelly v.
Cataldo, 488 N.W.2d 822 (Minn. Ct. App. 1992); People v. J.M., 854 P.2d 1346
(Colo. Ct. App. 1992). )

60 See, e.g., ILL. ANN. STAT. ch. 750, para. 4517 (Smith-Hurd 1995); Conn.
GEN. STAT. § 46b-160. Many paternity actions brought by men seek to intrude
on an existing family or to obtain a finding of non-paternity, which may explain
why many jurisdictions treat paternity actions initiated by the mother differ-
ently than those brought by the putative father.

61 In the following cases the mother initiated the first paternity action and
the child was not barred from initiating a separate action; Kieler v. C.A.T,, 616
N.E.2d at 34 (applying Illinois law under which children were not necessary
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An agreement of nonpaternity approved by a divorce decree also
is not res judicara as to a child who was ot a party to the
divorce.6? ' S ’

The status granted to minors in various other proceedings is
also cited as evidence that children deserve a greater voice in
custody and visitation matters. For example, Connecticut pro-
bate courts permit counsel for a minor child to petition at any
time for modification or revocation of an order for témporary
custodys3 and to apply for the removal of one or both parents as
guardian of the minor.6 Grandparents and other interested per-

" sons may intervene as third parties in custody proceedings in the
Connecticut Superior Court.55 These instances of respect for the
interests of children are offered as evidence that denial of similar

status in custody and visitation matters related to the dissolution °

of a marriage is outdated and discriminatory.

B. Theoretical Basis for Limiting the Child's Status in Relation
to That of His Parenis o

1. Distinguishing the cases expanding constitutional rights

of minors ‘

There is an obvious similarity between custody and visitation
proceedings and the juvenile delinquency, emancipation, pater-
nity, and medical consent proceedings on which the above consti-
tutional arguments are based: at the center of each action is a
child who is certain to be significantly affected by the decision of
the court. It is indeed seductive to focus on that reality and con-
clude that because a child is a “person” entitled to the benefits of
(he Constitution in those cases, a child is necessarily a full party
to every action in which his family status or environment is at

parties); R.M.H. v. Messick, 828 S.W.2d 226 (Tex. Ct. App. 1992); EIacQua v.

James “EE", 610 N.Y.5.2d 354 (N.Y. App. Div. 1994) (child’s interesis were not,

fully represented in earlier paternity proceedings initiated by mother). Com-
pare Slocum.v. Joseph “B", 588 N.Y.5.2d 930 (N.Y: App. Div. 1992) (res judi-
cata barred"action as mother fully represented child's interests in earlier

proceeding). : : .
62 Attorney Gen. v. Ridge, 773 S.W.2d 645, 648-49 (Tex. Ct. App. 1989).

63 ConnN. GeN. STAT. § 45a-607(e). Probate courts have a long history of -
reliance upon guardians to protect incompetents and expect counsel to serve as-

guardian. as well as-attorney.
64 ConN. GEN. STAT. § 45a-614.
65 Conn. GEN. STAT. § 46b-57.

1 7Y Vel 13, Summer 1995

Standing b

issue, and should have the right to initiate such proceedin
_However‘, closer examination' reveals that the differences bgs-
tween private custody and visitation actibns and the proceedi o
out of which the corstitutional pronouncements grew are si IT}ES
cant and preclude drawing such a conclusion. e e
. The ﬁrs} critical difference becomé;niapparent when the co
stitutional rxghts of the parents as well as those of ihé' child -a:e-
made a part of the examination. The traditional view of our soci-

- ety is that the care, control, and custody'of childfen resides first

in :lhelr parents; in fact “constitutional interpretation has consist-
ently recognized that the parents’ claim to authority in their own

- household to direct the rearing of theirichildren is basic in the

Zt(r)z;:}t::; ?]f 01!1: soc_:idetg.”“ This parental interest in family rela-

. as been defined as a liberty :interest enti

process protection.67 _ : Y“. ﬂtlt;ed o due
It is 'important to ‘re'cognize that the“child’s interest and the

pare{\tal interest are not in conflict in a juvenilé deliriguency pro-

ceeding such as that presented in In re’Gaulr8 The thireat of

Incarceration or other deprivation of libérty affects not only the

“child’s rights, but also the parents’ right’to the ‘family rélation-

ship, so protection of-the child
' 50 protects the parent as well.
Colorado Supreme Court stated the obvious'in Hartley v. H?::

. “ley, "dlsgcilut,i’on 'of rqarria'ge cases cannot be equated to criminal
proceedings.”s® Similarly, the cases defining First Amendment

free speech rights of children did ng i
' .did not require the court to'resol
a conflict betwegn parents’ rights and children’s rights.? "

66  Ginsberg v. New York, 390 U.S. 629 :
i V. . , -S. 629, 639 (1968) (upholding b
;Jé 6ob(slc9e4r:;; rl(l:le‘;liﬁls to minors). See also Prince v, Massacﬁfusc[ls gZIa?J‘.’Sn ;2186
: olding statute forbidding ‘minors from selling magazines ' even
tatute forbi azines,
:«;hg;\;g;y(h:dtqa?ental permission, was not u'hc‘diis‘litutidhélg‘ ‘Beﬁo?ﬁidﬂ :}lisﬂ
ey missio coin : , .S.
burden, stric 1?§s on rhinor's right to aborfxon were -an ‘unconstitutional
67  See Michael H. v. Gerald D., 491 U.S
v, . 491 U.S. 110, 119 (1989):
Kramer, 455 U.S. at 758; Stanley v. Illinois, 405 U'S, at 655. 89); Santosky v.
68  Scott, supra note 54, at ‘1615-1617‘.
69  Hartley, 886 P.2d at 674 n.16.
70 See, e.g, Tinker, 393 U.S. at 503 (giving chi :
) See, eg, er, 393 US. giving children free speech rights):
g;;(:‘ci:sn‘;\e:/‘;’;?‘d;r‘. 40{_6 tI_J.S. josh (1972) (allowing ‘children 'v'oiés‘ in resogiv'in)é
e staté and their ardi st i
Sheosld romain b sebout) _parents regarding whgther the children
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III. Guidelines for Expanding the Participation of
Children in Custody and Visitation

Proceedings

By distinguishing between impaired anq 1'n.1i.mpa|red chxl-l
dren for the purpose of defining the responsnl?xhtles of counse
which flow from the child-attorney relationshl.p, the A.AM.L.
Standards provide a starting point from whxch. to f_o,rmulate
guidelines for an expansion of the scope of participation to be
accorded minor children in private custody and visitation mat-
ters. If the distinction were to be ignored and each child of any
age assumed to be entitled to counsel free to advocate for out-
comes based on the child’s best interest, questions relatmg to the
competency or maturity of the child would not he}ve great ur-
gency since an adult would be available to make judgments in
place of the child. The only conflict to be resolved would be that

between the rights of the child, constitu'tional‘ and otherwise, agd '

the rights of the parents. ‘ L

I-%owever. in lt)he model proposed by the A.A..M.L:.'Stand.ard-s
and adopted for purposes of this analysis, the unm‘lpau'.ed child is
the primary determinant of the substance and direction .of Lhe
advocacy in his behalf. Therefore, not only must the conflict be-
tween the child's rights and those of the parents be taken into

consideration, but the maturity of the child, both cognitive and .

judgmental, must also be meas_ured‘and found sufficient.

Because of the importance of parental righ.ts and the relatfad
value of preserving family relationships, the rlg!n.s ‘ot: the. child
alone do not suffice to mandate ‘increased participation In the
legal system. The vulnerability of childrep as a class contll‘nu_esdto
justify the state in its role as parens patriae. Therefore, the judg-
ment as to capacity of the child should be reserved to t_he court,
not left to counsel, if the action contemplated by the child is one
which has the potential to infringe on the rig.hts.jof the parents or
to damage family relationships.'®® These principles are incorpo-
rated into the guidelines which follow. <

1. The child’s standing to initiate actions involving custody
and visitation:

103 For example, an action lo terminate parental rights, o e;ta_bhsh or
deny palernity, or to modify existing custody or visitation orders.

¢ m— ———e o ——

Vol. 13; Summer 1995 Standing 119

When the issue is the ability of a minor to initiate a private
action!®® which attacks the integrity of the family relationship,
such as the termination of parental rights, the decision as to the
child's competence should be made by the court, not the attorney
or other individual representing the child before the court.!%
The substitution of an adult other than a parent, whether called
“next friend,” “guardian,”106 or “counsel,” should not relieve the

“court from the necessity of determining the child’s competence as
the real moving party. To do so would be an abdication of the
court’s responsibility as parens patriae to an adult whose qualifi-
cations and motivations may be unknown and who may not be
accountable to any authority.

The measure of proof required to establish the competency
of a child to initiate such an action should reflect the fact that in
general, cognitive capacities of children age fourteen and older
render them comparable to adults in terms of competency.!??
Therefore, the child-plaintiff fourteen or older should have the
burden of proving his competency by a preponderance of the evi-
dence. If the child is less than fourteen years old, evidence of the
child-plaintiff's competency to bring the action should be clear
and convincing. These burdens are appropriate, because of every
child’s inherent vulnerabilityl®8 and the significance of parental
and family rights as contrasted to the individual child’s rights.

Devising a set of standards to guide the court in making the
determination of competency for this purpose is a task which
should be undertaken by judges, lawyers, and child development

104 In abuse and neglect matters brought by the state against a parent or
parents, the issue more likely to be raised is the child’s right to oppose, through
independent counsel, the action taken by the state rather than to initiate an
action. The question, then, is not one of standing but of party status.

105 The minor must also demonstrate a tangible interest in the subject mat-
ter of the lawsuit. See also infra note 3; DeBellis & Soja, supra note 3, at 501
(proposing tests to determine standing of children in parental termination pro-
ceedings, including setting burdens of proof).

106  See Cotrell, 398 A.2d at 307; Orsi, 645 A.2d at 986.

107 See A.A.M.L. Standards, supra note 1, n.15 (citing Lois A. Weithorn,
Involving Children in Decisions Affecting Their Own Welfare, CHILDREN'S
CompeTENCE TO Consent 235 (Gary B. Melton, et al. eds., 1983) and citing
Gary B. Melton, Children’s Competence to Conxent, in CHILDREN'S COMPE.
TENCE TO CONsSENT (Gary B. Melton el al. eds., 1983)); see also infra note 94.

108 See infra notes 98-101 and accompanying text.
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in a position to make a jurisdictional argument in one week’s
time. Not all judges or children are so fortunate.

Wisconsin has historically been a leader in the use of GALs
to protect. the interests of children in family court actions.
Mandatory representation by a GAL goes beyond the recom-
mendations of the guidelines proposed by the American Acad-
emy of Matrimonial Lawyers.2 Nonetheless, it is submitted that
the Wisconsin experience shows that mandatory representation is
necessary to protect children whose parents have divorced or are
divorcing. : ' .

Mandatory representation by.a GAL raises many issues, in-
cluding defining the role of the GAL, ensuring that qualified at-
torneys are appointed and determining financial compensation.
This article will examine these issues in light of Wisconsin’s expe-.
rience with mandatory representation. : '

II. Statutory and Case Law History of the Role
of the Guardian Ad Litem '

The Supreme Court of Wisconsin has long been a leader in

its concern for the rights of children in divorce cases, As early as
1955, in Edwards v. Edwards3 the Wisconsin Supreme Court rec-
ommended to the trial court that a “competent and disinterested
attorney” be appointed as guardian ad litem for a minor child.
Ten years later, in 1965, the supreme court restated its con-
cern over whether children were being appropriately represented
in divorce cases. In Wendland v. Wendland,* the couirt suggested
that a GAL may be in a better position to conduct an investiga-
tion and produce all the important evidence that the court should
consider in lookiiig after the best interests of the children.
~ In 1969, the Wisconsin court reversed two cases for failure to
appoint a GAL.5 The failure to appoint a GAL in cases where

the welfare of children was at.stake now became reversible error.

2  REPRESENTING CHILDREN: STANDARDS FOR ATTORNEYS AND GUARD. -

1aNs Ap LiTeM In CusTOoDY OR VISITATION PROCEEDINGS (American Acad-
emy of Matrimonial Lawyers 1994).

371 N.W.2d 366, 367 (Wis. 1955).

4 138 N.W.2d 185 (Wis. 1965). :

5 Dees v. Dees, 164 N.W.2d 282 (Wis. 1969), Gochenaur v. Gochenaur,’

172 N.W.2d 6 (Wis. 1969).
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In de Montigny v. de Montigny,5 the Wisconsi
. . de , in Suprem
Court held. that- the guardian ad' litéfn is 'fiiore 'thaii“a‘hc?minai

representative “appointeéd to ¢ounsél‘and consult’ with ‘the tri
]Exdge.” The court held thit the guardian z{df_l‘ite‘m ﬁ":;tglitl::etzil:f
ties and responsibilities of counsel who represént aﬂparty to liti-
gation and any failure to live up to these duties could be
considered a breach of professional résponsibility.?

These cases. were codified in 1989 when the Wisconsin
Supreme Court utilized its rule making authority to adopt Sec-
tion 76’{.045 of the Wisconsin Statutes which defines the role and
r.esponsnl?ljlities of the GAL. This rule clarifies that the prohibi-
tions against ex parte communications with the court apply to the

" GAL in the same manner as they apply to the lawyers for the

Barties. The effect is that the GAL is not a surrogate judge or a

super lawyer.” Rather, the GAL advocates for the best inter-
ests of the child, in the same manner s each parent may have a
representative advocate for their best interests.

The role of the GAL has evolved into.a critically important
and necessary part of any ,substan__tia_lf'd.eterﬁiinﬁtion of the wel-
fare of children. Given the twenty-four year experience with
mandatory guardians ad litem, today an attorney who accepts a
guardian ad litem appointrert in Wisconsin has a clear defini-
:;lon of the role of a guardian ad litern and of the limitations of

e role. :

III. Circlimstances for Mandatory Appoint
of GALs ry PP intment

_ Wisconsin is one of only two states which ‘m‘ahdate GAL ap-
pointment where there is a custody or placement. dispute.® In
general terms, the guardian ad litem is.an advocate for the best

6 233 N.W.2d 463, 467 (Wis. 1975).

7 1d. 8t 468-69. See also Haugen v. Haugen, 262:N.W.2d 769 (Wis. 1978)
where t.he court held that the GAL may call, examine, and cross-examine wit-. ’
nesses just as attorneys for the parents and th !
nesses | v y p s and ;;h[at the GAL is not an expert

8 Linda D. Elrod, Counsel for the Child i Custody Di i

v ) ly Disputes: The Time Is
Now, 26 Fam. L.Q. 53 (1992). The other-stdtelis Newaahl;ps'hire. ' See NfH.
REV. STAT. ANN. §458:17a (1983 & Supp. 1991).
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various functions can be broken down into two essehtial. and
sometimes overlapping, roles: Investigatory and Advocacy.

A, In'vesrigatory Role

Of the two roles, the investigatory one is both the more diffi-
cult and usually far more important. The purpose of the investi-
gation is to develop a recommendation to the parties and, if
necessary, to the court regarding the best interests of the child.!?
Occasionally, the best interests of the child (at least as perceived
by the GAL) are not the same as the child’s wishes. In those
circumstances, the GAL is to advocate what the GAL believes is
best for the child.!8 ' - v

Wisconsin provides no definitive age at which a child -can
make his or her own decision regarding custody and placement.!®
Thus, it is a case by case decision regarding the weight to be

given to the child’s wishes. This is usually an easy matter when .

the child is under approximately six to eight years of age, and the
GAL endeavors to prevent the parents from soliciting the chil-
dren’s favor.20 It is also usually an easy matter when the child is
more than, approximately fourteen years old, when the child

parte conltact between the GAL and the trial court. The present statute and

cases do not reference "‘consulting with the trial court” and ate consistent with
the following description of the GAL's duty in Bahr v. Galonski, 257 N.W.2d at
874: ) .

[T]he children are best served by the presence of a vigorous advo-
cale free to investigate, consult with them at length, marshal evidence,
and to subpoena and cross-examine witnesses. The judge cannot play
this role. Properly understaod, therefore, the guardian ad litem does
not usurp the judge’s function; he aids it. I
17 Wiederholt v. Fischer, 485 N.W.2d 442 (Wis. Ct. App. 1992).

18 There may be-a difference between best interests of a child and what a .
child wants, which would be represented by counsel who advocates for the .

child. In Wisconsin, children are usually not allowed advocacy counsel. On
some occasions, there may be a dispute between the GAL and the ward. For an

excellent discussion of the role of an attorney as advocacy counsel for children -

in custody litigation, see Louis 1. Parley, Representing Children in Custody Liti-
gation, 11 J. AM. Acap. MATRIM. Law, 45 (1993). o
19 Additionally, the wishes of the child is only one of a series of factors to
be considered in a custody or placement determination. Wis, STAT.
§ 767.24(5)(a) (1993-94). A
20 This solicitation can occur in many forms from unrealistic allowances to
insufficient discipline and controls on the child's life. - ’

Dz

wishes_bgco'n}g usually determinative. It is the ages between six
and fourteen where the child’s infe gence, maturity and the rea-
sons for the child’s preference must-be carefully weighed.

Since the investigation often takes on functions of a social
worker, lawyers are usually ill-trained for this role. Firther, as
qn_)st cases are resolved by settlement rather than by contes'ted
!xtlgation. the: recommendation. of the GAL becomes critically
Important. In ‘practical terms, many:courts'generally‘will follow
the recommendation of the GAL.7 As experienced attornéys
have learned, going to trial with “thé'GAL against you” is often

Vol. 13, Summ'er 1995 Wisconsin Experience

a suicide mission.
. In gounties fortunate enough tohave family court counsel-
Ing services, the investigative role is largely ‘performed by social

- workers. A good ‘argument tould“be ‘made that the social

worke'r’.s_.role‘s‘hould be to perform the investigation and develop
an opinion as to the child’s best intérests, while the GAL’s role
should be to advocate that opinion. A clear division of these
roles would seem to best suit the sfrengths of each discipline
Howeéver, not all counties have counséling services and, as stated
above, ‘the role of the GAL, for good or 'bad, has evolved

through statute and ‘case law into one’that includes an investiga-

tive role for which most/lawyers are tiot trained.

‘B. Advocacy Role

Tl'me ’guardie'm ad litem is to beprincipally an advocate for
th.e child’s best interests.2! The advocacy role must be balanced
with the role of the guardian ad litem.as investigator and officer

of the court.22 g

- As an advocate, the guardian ad litem -has no aufhc'wity to
present facts not in evidence.2* Thus, the guardian ad litem can-
not be a witness and is not.subject:tocross-examination.” This is

. in accord with the ethical rules applicable to an attorney acting as

a witness.24

i

21 Hollister v. Hollister, 496 N.W.2d 642 (Wis. Ct. App. 1992).
22 14, at 644, -

23 See Allen v. Allen, 254 N.W.2d 244 (Wis. 1977),

24 Wis. Sup. CT. R. 20:3.7(a). *
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There is a practical difficulty faced by a GAL in serving the
dual roles of investigator and advocate.2> The material facts dis-
covered as a result of the GAL's investigation will need to be
introduced as evidence at trial. Since the GAL is serving as an
advocate, not as a witness, the GAL must be careful while per-
forming the investigation so that any evidence uncovered can be
introduced as evidence at trial independently, without the GAL

becoming a witness.2¢

Practices vary by jurisdiction as to how detailed the GAL's

‘recommendation will be, when it is formulated, and to whom it is

presented. It is considered good practice to advocate the posi-
tion informally to the parties, either directly or through the use
of alternative dispute resolution mechanisms. In the vast major-
ity of cases, good informal advocacy will succeed in resolving
cases since few parties can afford the substantial cost of custody
litigation. Informal advocacy succeeds because the attorneys and
the parties recognize that the GAL's recommendation’is com-
monly the eventual order of the court. Resolution without litiga-
tion is almost invariably in the best interests of the child.

In the event that formal litigation ensues nonetheless, the
GAL has the right to call and to cross-examine witnesses. As a
practical matter, the party whom the GAL is favoring usually
subpoenas the necessary witnesses. The GAL also gives an
opening and closing statement and should take care not to argue
facts not properly introduced into evidence.?’

'y

25 This dual role difficulty is exacerbated when one or both parties is un-
represented or when a party’s counsel is ill-prepared o advocate a custody dis-
pute. In those situations, the GAL is put in the position of securing all of the
trial witnesses and evidence to support the GAL's recommendation. This is the
ethical duty of the GAL as advocale, though most GALs would consider put-
ting in the entire custody case “above and beyond” the scope of the GAL
appointment. ) ) .

26 Some GALs submit written recommendations, sometimes referred to
as “reports.” As noted as far back as 1970 by Justice Hansen, these written
reports are in the nature of trial briefs and statements made in them must be
proven at trial by competent evidence. Schipper v. Schipper, 174 N.w.2d 474,
481-83 (Wis. 1970) (Hansen, J. concurring).

27 In Jn re Paternity of Stephanie R.N., 498 N.W.2d 235 (Wis. 1993), a
transfer of custody based on a GAL's statements at oral argument was reversed
in part because the statement was not evidence and nol part of the record.

Pk a4y
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At emergency hearings, the court frequently makes a ruling
b.ased upon the GAL's statements because of lack of sufficient
time for a full evidentiary hearing. The court usually will ask the
parties to waive rights to a full evidentiary hearing or to hold a
full evidentiary hearing after making any necessary emergency
orders provide interim protection of the children.

A further evidentiary problem is created in attempting to

place the child’s wishes into evidence without placing the child in
the excruciating role of having to testify in court. Many times,
the child’s wishes can be stated by an expert witness, such as a
psychologist or social worker.2® If not, most courts allow the
GAL to state the child’s wishes as part of the GAL’s role under
section 767.045 of the Wisconsin Statutes.
. Some courts want a written report by the GAL. In these
instances, the report should be in the form of a trial brief. That
is, the facts must be proven at trial by competent evidence. The
GAL's recommendation will be similar to the requested relief by
one of the parents in their trial briefs.

The role of the GAL continues if the case is appealed. The
GAL must either file a brief on appeal, or a statement with the
court of appeals why no brief is being filed.2? The GAL's role
can also continue after judgment, if necessary, to fulfill orders
regarding the child or enforce provisions of the judgment.®

Effective advocacy can resolve the vast majority of cases
short of trial. For those cases which do proceed to litigation, the
GAL must be prepared to advocate a position. While the courts

28 Wis. STAT. § 907.03 (1993-94) provides that if the facts upon which an
expert bases an opinion are of a type reasonably relied upon by experts in the
field, they need not be admissible in evidence.

29 Wis. STAT. § 809.19(8m) (1993-94).

30 In In re Paternity of C.A.S. and C.D.S., 518 N.W.2d 285 (Wis. Ct. App.
1994), the court of appeals upheld an injunction against a putative father
brought by the GAL well after the case had ended. While the court held that
the putative father waived any right because he had not first raised the issue in
the trial court, the court of appeals, in a footnote, held that any error would be
hasrmless as the court could have immediately reappointed the GAL. Id. at 288
n3. .

See also In re Interest of Brandon S.S., 507 N.W.2d 94,

Brandon $.S., the court held: .9 (Wié. $93)- In

The difference between a competent adult’s attomey and a guardian

ad litem is that the role of the guardian ad litem extends beyond mak-
ing recommendations to implementing the recommendations,
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usually follow the GAL's recommendation, both the parents and
the court have a right to be assured that the GAL's recommen-

dation was derived only after a thorough investigation which -

considered all relevant factors.

V1. Negative Aspects to Wisconsin Mandatory
Rule '

Parents contemplating a custody or placement dispute must
remember that the cost of the children’s attorney ultimately will
be borne by them. The added cost is a small price when one
considers the long term consequences. This tends to raise the
cost of custody litigation, but it also levels the playing field be-
cause the benefits of having the children represented by an attor-
ney in a custody or placement dispute are only gained when the
attorney who represents them is a skilled family law practitioner.
The Wisconsin proposed minimum training rule accomplishes
this. While certainly no guarantee of competent representation,
a mandatory training rule ensures that the GAL has a minimum
background on the legal, ethical and practical issues associated
with the role. ~

Of course, the addition of another attorney on occasion may
lead to more protracted trials since the interests of the children
may be at odds with that of their parents. In these trials, the

guardian ad litem may produce witnesses that both parents -

would prefer did not testify. This problem of lengthy trials is
often outweighed by the fact that the court gets a clearer picture
and not the distorted view presented by the two parents. It is
important to remember that a well-trained guardian ad litem will
end up settling a higher percentage of custody cases than con-
tested trials with only two attorneys. This phenomenon occurs
because the guardian ad litem is freed from some of the difficul-
ties of representing an individual adult client’s wishes and can
advocate for the best interests of the child. Obviously, there are

also untold psychological benefits to the children by having the

matter resolved short of trial.
The overwhelming opinion of judges and attorneys actively

involved in family law in Wisconsin believe that the positive as-

pects of mandatory representation far outweigh the negative.
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VII. Financial Considerations

Issues concerning payment of ‘GALs is unique since the

funding source is usually thé two’ battling litigants. These finan

A

~ A. Public Pay Cases

When the‘Parties lack the present ability .
. , » i € present.ability to pay, the
is frequently ordered to advance payment to ¥he Cl:XL"sSb?z::ttg

the right of the county to seek rej ‘
1O the county to seek reimbursement from the pare
The V&{xscqnsm ;l:e.gnslgtvure ‘eﬁatted‘legislatioh. p‘rdhibitinpg rc:r;s-
pepsat;qn 9f GALs at ligher, than rates paid to publicly ap-
[C)gl:'t: C!).rlyétenatltlorneys. In State ex rel. Friedrich v Dane
y Cir. C1,3! the Wisconsin Supreme Court hel setti
fees for GALSs fall within the area of power shared o s e 8
. r fall within tl of power shared by the. judici-
33’1 :c;ldbt)l,letlrigglilggyig. The court cont;l_fllded that theyrate Jest:::[-
| e legislature should apply unléss a trial
. [T . N o ) ” al
concludes that in'a’particular case it must order compensatigcr)luirr:
f:::sf ct>f the stztutory fee to “secure qualified and effective rep
ntation and to i ini i ¢
Hoty ensure the effective administration of

B. Priv;zre Pay ‘Cases :
When the parents have the ability to pay, the GAL may set

“his or her own rate, subject to review and approval by .the trial

court, In practical experience, most GAL i
usual hourly rate, considering GAL'cgs!és iga:)gcaeieics):;anfthelr
b.ono services to the court. Typically, the GAL informs th?: e
ties at tl}e time of appointment of the hBilrly rate intended %z;r-
parties may object at that point ‘and request the court to rev; .
the rate. More commonly, the GAL asks the court to a r(:)ew
the requested hotirly rate and thie court usually acquiescel:p v
It seems only fair‘that'the'children'é‘attprney have at. least

the same degree of specialization, traininig and experience as the

altltorney for the parties. After all, sinte the children did not
choose to put themselves between theit' parents their interests
should not be compromised in the interésts of costs, '

31 531 N.W.2d 32 (Wis. 1995).
32 [d. at 35.
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C. Policy Concerns . ‘

Some counties maintain control over rates by contracting
GAL services with a set number of attorneys on a salaried basis.
This has had mixed resuits: Where the attorneys are well-quali-
fied, contract GALs have been a benefit to children. However,
the limitation on pay also provides a disincentive for the QAL to
perform the extra hours of service sometimes necessary in -these
cases. Also, where the attorney contracts for a set period of
time, cases may need a new GAL mid-stream if the GAL does
not renew the contract. GAL work will never make attorneys
rich, and there is nothing wrong with attorneys doing GAL work

" as a form of pro bono work.

VIIL. The Wisconsin Experience and the
Academy Standards.

An in-depth -study of Wisconsin’s experience with
mandatory GALs resolves many of the concerns about
mandatory GAL appointments raised by the 'Acad.emy
Standards. : : :

The committee feared arbitrary outcomes would result by
allowing GALs to freely advocate a preferred outcome in the
child’s best interests.33 The Wisconsin experience over the past
forty yéars indicates that the GAL must be free' to express an
opinion, in the interest of an appropriate determination for the
child. The GAL invariably has substantial anc} detailed knm'vl-
edge of the parents and the situation of the child that otherwise
might be inaccessible to the court. o .

"Another concern was that the GAL's opinion would be
based more on the attorney's personal biases, rather than.an in-
dependent assessment of the situation. Attorneys acting as
GALs are no more likely to stray from their profc_:ssgonal duties
than are attorneys representing the spouses in a divorce. All at-
torneys possess personal beliefs as to what mflkes h.elppy mar-
riages ‘and what is the best manner (o raise _ch.lldren. In
representing their client’s wishes, attorneys are required to put
their personal feelings aside. GALs, more than any other attor-

33 See Martin Gugge'nheim, The Making of Standards for Reprufznring
Children in Custody and Visitation Proceedings: The Reporier's Perspective, 13
J. AM. Acab. MATRIM. Law, 35 (1995).
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ney in the case, are more likely to be able to arrive at a fair opin-
ion because they have the advantage of a full investigation
having heard from both sides and having conducted an independ-
ent investigation. In any event, a judge has the same sort of bi-
ases when making the ultimate decision. Yet, the judge does not
have the background obtained by having performed an extensive
investigation. Forty years of mandatory GALs in Wisconsin
shows that this concern is not a problem.

Finally, the Committee was concerned that the child's pref-
erence will be given too much prominence. Of course, without
the GAL, the positions before the court rely on the biased advo-
cacy of the lawyers for the parties. This underestimates the fact
finder’s abilities. As with all issues of fact, the role of a judge is
to sift through all the evidence, winnow out that which is unim-
portant and reach a fair decision. The Wisconsin experience has
shown that the degree of prominence given the child’s wishes
varies according to the developmental age of the child. How-
ever, the role of the GAL is to pursue what is perceived to be the
best interests of the child, regardless of the wishes of the child.34
Since teenagers can often “vote” with their feet, mandatory
GALs, apart from advocating for a child’s wishes, can provide
practical guidance to their wards, advice the teenager may not
readily accept from a parent. Where the child’s wishes are ap-
propriate, the GAL can convey the child’s wishes to the judge so
the child is not further traumatized by testifying in an open
courtroom,

In sum, the actual experience in Wisconsin provides evi-
dence that the advantages of appointing mandatory GALs far
outweigh any down side risks - real or hypothetical.

These comments are not intended to detract from the dili-
gent work, nor the noble intent of the Committee. Indeed, with-
out proper GAL training for both judges and the GAL, or
without proper compensation of GALs, some of the Committee’s

" fears may become reality. However, to the extent that practice

may disprove a theory, mandatory representation, under proper
rules and circumstances, performs a positive, substantial and nec-
essary role in protecting the rights and interest of children in con-
tested custody and visitation cases.

34’ See, Parley, supra note 17.
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Trial judges and bar associations should consider petitioning
their highest court or their legislature to require the appoint-
ment of a lawyer for children when it becomes apparent that pa-
rental disputes over children can not be resolved through
mediation or other methods. While many jurisdictions have ade-
quate government funded programs in place assisting judges in
their custody and placement determinations, without the secur-
ity of a mandate for these services, they will be the constant tar-

get of local officials looking for ways to cut costs. Even in

jurisdictions that rely on volunteer services from the bar in ipves-
tigating and representing childrén the supply of civic minded at-
torneys skilled in this area could be overwhelmed by future
demands. Without the requirement of a guardian ad litem, some
children may go unrepresented. By far, most GALs are ex-
tremely cautious to advocate what they feel is best for the child,
absent any improper biases.

IX. Conclusion .

The best-equipped people to decide the welfare of children
are their parents. However, if they cannot agree, it is well to

remember that children are the innocent parties in divorce. They .

do not ask to be born, they do not choose their parents and they
are not responsible for the divorce. Children do deserve an in-
dependent voice in their future. In Wisconsin, the voice is a
guardian ad litem, who represents the child’s best interests. By
these means, the court has a voice advocating the best interests
of the children in addition to the voices advocating what is best
for the parents. Although the system is not perfect, and there is
a substantial cost, mandatory representation of children in Wis-
consin has gone a long way towards protecting these innocent
parties. A
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Independent Counsel for Children

SHANNAN L. WILBER*:

1. Introduction

The U.S. Supreme Court first recognized the value of independent
counsel for children in its landmark decision, Jn re Gauls.' Since that
time, the courts have appointed attorneys for children in a variety of
legal proceedings. The legal profession is still grappling with ditfi-
cult questions concerning the advisability of separate representation,
the circumstances under which séparate counsel should be appointed
and the proper role of attorneys for children. The extent to which the
attorney should be directed by the client’s wishes presents perhaps
the most controversial issue. A

This article takes the position that appointment of separate counsel
for children is a positive and necessary developinent. Under ideal
circumstances, independent counsel should be appointed to represent
children in any proceeding affecting their custody, placement or
treatment. As a general rule, the attorney should advocate the wishes
of the child—even if the attorney questions the correctness of the
child’s view. Only when the child is unable to articulate a reasoned
preference should the attorney substitute a judgment for that of the
client. The attorney should then advocate the position which she
determines her client would take if the client were able to direct the
litigation.

* Staff attorney at the Youth Law Center in San Francisco.

1. In re Gault, 387 U.S. 1 (1967).
349 \9
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is a minor. The Department of Justice practice standards provide that
counsel for the child must *‘represent zealously that individual's legiti-
mate interests.’*"" The client determines his interésts unless *‘rationally
unable'’ todo so." The IJA-ABA standards similarly provide that when
“‘the juvenile is capable of considered judgment on his or her own

behalf, detcrmlnatton of the client’s interest in the proceeding should
ultimately remain the client’s responSIblllty. after full consultation with

counsel.”""® This approach is consistent with the ABA Model Rules,

which provide that an attorney for a minor “*shall as far as reasonably .
possible, maintain ‘a normal client-lawyer relattonshtp with the

client.""

There are sound reasons to maintain zealous advocacy on bchalf of
child clients. The ability of children to reach “constdered judgments'*
may be underestimated. Many children, parttcularly adolescents, are
as capable of rational decision making as adult litigants. Moreover, we
would hold children to a higher standard than adults if we were to insist
that they articulate rational or “‘correct’’ choices. Indeed, attorneys are
confronted daily with irrational adult clients, and there is no serious
suggestion that such clients be stripped of thelr ability to control the
course of their own litigation. Rather, the issue is one of *‘client con-
trol’* or the ability of the atorney to educate the client about the opttons
reasonably available to him. Itis the attorney s duty to advise her client
about the likelihood of achieving the client's objccttves The same
approach should be utilized with minor clients.

Furthermore, one must realistically assess the risk of advocating a
position on behalf of the child that is arguably ill-advised or irrational.
Merely advocating a position does not guarantee its success. Judges
are charged with issuing orders which comport with the child’s best
interests. If the child advocates an obviously unwise course of action,
presumably the judge will not adopt it. Again, this is true of any litigant;
one is free to advocale outrageous or unpopular points of view. On the
other hand, if the child’s viewpoint is debatable or reasondble minds
might differ, the child's viewpoint should be consxdered along with
other debatable viewpoints.

Advocacy that articuilates the child’s point of view is consistent with
the structure. and functtonmg of ‘our legal system. The essence of the

advcrsanal system is the idea that an equitable result is best reached
through zealous and effective representauon of all sides of an issue.

I1. DEP't OF JUSTICE STANDARDS, supra note 7, § 3.134, at 278
12, Id. at 278.

13. JA-ABA STANDARDS, supra note 8, § 3 1(b), at 79.

14. MopeL RuULEs oF ProressioNaL ConoucT RuLe 1.14(a) (1983).
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Although one can convincingly quéstion the wisdom of adversanal
dispute resolution iri cases involving children or famiilies, it is unques-
tionably the system under which we operate. When a cooperative,
mechatwe approach fails; these ‘cases”go to trial/ The parents and the
state are represénted by counsel who vigorously defend their clients’
positions. Failure to ddvocate the chiild's wishies undermines the couit's
ability to determine a just fesult. K

The participation of the child ini the decision-iéking process empow-
ers him and his sense of alienation is'decreasedi-In the best of circums
stances, llttgatton can be irtimidating ‘and  corifusing to a child; The
experience may be worse when the child feels totally powerless and has -
no meaningful input. This is especially true-if:the child knows that -
his attorney—the person who is supposedly hisiadvocate~may take a
position contrary to his wishes. If the child per¢eives that someone is

.on his side and the court has considered his vnews; 3ven an unsatisfactory

result will be easier to accept.

. Although zealous advocacy on behalf of a chtld client presents the
attorney with challenging ethical dilemmas, theréiis simply no workable
alternative. The commonly proposed alternative models of representa-
tion fail to accomphsh even the basic goals:of advocacy and, therefore,
are untenable "One siich model is that of the neutral factfinder. A neutral
factfindér is dni impartial investigator appomted by the.court:who pres<

. ents objective information to the court but does:not -offer. opinions or

advocate a particular butcome:"* This model treats the:child’s attorney
as an extension of the court and relies on the court's inherent power to
protect the child's interests: One commentator aptly observes that the

neutral factfinder model reflects a:move away from the adversarial

approach and toward the inquisitorial approach.'® Simply put, it solves
the dilemma of what position the child’s -attorney should advocate by
removing the advocacy functnon entnrely Herein lies the model's main
shortcoiing. - co

**The fact<finder’ model fatls totally to fulfill -the requiréments of

representation and leaves the:child: in no better. position:than:if he-had; -

a custody evaluator submttttng a report;as-his only. 'representation’.!*.
The inability of thelcourt to protect the,child’s inferests. was one. factor
that led to the appointment;of- counscl for, children in the first. place.
Indeed, a *‘neutral factfinder’’ may be worse than no attorney at all.

M 15. LGuggEnhelm. .ru{)gra ::ite 4, at 107-09; Eitzen, supra note 2, st 68; Robyn-
arie Lyon, Coriment, Speaking for'a Child: The Rale df Independ,
Minors,’75 CaL. L. 'Rev. 681,-690 (1987). f pendent Coun:elfor
16. Guggenheim, supra note 4, at 108,
17. Eltzen, supra note 2, at 68.
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While the factfinder's job is to present objective information to the
court, the information he chooses to present and that which he chooses
not to present will reflect his biases and values. Thus, what comes (0
the court in the guise of facts may actually be subjective information.
Without an advocate, the child has no mechanism for challenging the
factfinder’s *‘facts."” T :

Another commonly proposed model of representation is that of the
guardian ad litem. Traditionally, a guardian ad litem is appointed 1o
make decisions for the client when the client is under a legal disability.
The term is used here fo refer to an attorney whois appointed to advocate
her own conception of the child’s best interests, regardless of the child’s
wishes. This model assumes that children are incapable of identifying

their own best interests but their attorneys are better suited to do so.

Implicit in this questionable assumption is the more insidious premise
that it is the responsibility of the child’s attorney not only to articulate
a viewpoint, but to articulate the correct viewpoint. If this were true,
the judge would be superfluous. It is not the province of the child or
his attorney to decide the case; rather it is the court's responsibility to
do so after considering the viewpoints of the parties and experts.

By requiring the attorney to arrive at her own idea of the proper
outcome, this model contravenes the traditional prohibition against at-
torneys expressing their personal views to the factfinder." Typically,
an attorney’s personal view of the case is considered irrelevant. The
guardian ad litem model also gives the child’s advocate too miuch power
and deprives the child of a voice. The child is heard only if his viewpoint
is consistent with that of his attorney. : ’

Like the neitral factfinder, a guardian ad litem may be worse than
no attorney at all. The attorney is treated like an expert witness, except
that she is not subject to qualification or cross-examination. Thus, the

 basis of her opinion cannot be challenged directly. One commentator

observes that attorneys who purport to represent the child's best inter-
ests more often than not simply adopt the recommendation of the social
worker or custody evaluator.” When this is true, the attorney serves
no independent purpose, and no real advocacy is accomplished on behalf
of the child. A ‘ .

Thus, the better view is that an attorney who represents a minor client
should advocate the client's wishes if the client'is able to-articulate a
reasoned decision. This conclusion, however, does not solve the more

— e —
18. Guggenheim, supra note 4, at 101-02. - :

19. Sarah H. Ramsey, Representation of the Child in Protection Proceedings: The

Dr tion of Decision-Making Capaciry, 17 FAM. L.Q. 287, 302 (1983).
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difficult dilemma presented when the child client is either unable or
unwilling to articulate a reasoned preference.

B. Assessing Decision-Making Capacity

Even if one accepts the proposition that many, if not most, juvenile
litigants are capable of directing their attorneys, it is undeniable that
some are simply unable or unwilling to do so. An attorney may be
appointed to represent an infant who is too young to communicate; a
child who does not want the responsibility of choosing between his
parents; or the child who simply is too immature to engage in the
reasoning process. This raises the question of how an attorney deter-
mines whether her client is capable of directing the litigation.

Some commentators propose that a child's competency to direct his
attorney-is primarily a function of maturity, which in turn is roughly
correlated to age. Thus, these writers propose that a specific age be
identified before which it is presumed that the child is incapable of
directing his attorney.” While two authors identify seven years as the

-age ‘at which most children would have achieved sufficient cognitive

development to make reasoned decisions,? many would find this age
too young. Although an age-based presumption is somewhat arbitrary,
it introduces an expedited, objective step in the assessment process. The
presumption would be rebuttable, however, and would constitute only
the threshold inquiry. Thus, each child’s capacity would be assessed on
an individual basis. :

One commentator however, asserts that, in order to determine an
individual client's capacity, the attorney should focus on the decision-
making process rather than the decision itself.” She identifies the major
components of decision making as the ability to understand, to reason,
and to communicate.? She suggests that the *‘lawyer should assess the

. child’s cognitive ability, emotional maturity, language development,
- and information and experience in relation to the decision to be made.

Xyl

This approach makes sense for several reasons. First, the attorney,
rather than the court, determines whether the client is capable of rea-
soned judgment. Because the attorney presumably has more contact
with the client than the court, she is in a better position to assess the
client’s capabilities. Moreover, the matter is more appropriately re-
solved in the context of defining the attorney-client relationship.

20. Id. at 312. :

21. Id. at 312-15; Guggenheim, supra note 4, at 91,
22. Ramsey, supra note 19, at 316,

23. Id. at 309.

24. Id. at 316.




358  Fan. w Quarterly, Volume 27, Number 3, Fall ]b93

The suggestion that the court assess the client’s capacity is intended
to guard against subjectivity. However, the court is no more qualified

1o make this assessment than the attorney, and the risk of subjectivity '

is equally present. In any case, the effort to entirely eliminate subjectiv-
ity may be misguided; the assessment is inherently subjective to some

degree because it involves one person’s perception of another person's:
abilities. Every attorney-client relationship is defined, in part, by sub-

jective judgments made by both the attorney and the client. The more
insidious tendency with a child client is undue paternalism—the assump-
tion that the child is incompetent simply because one questions the
wisdom of his viewpoint.

Focusing on the ability of the child to engage in the decision-making

process rather than the child’s ability to-arrive at the **correct’* decision
is the best prescription against paternalistic tendencies. It is not neces-
sary that the child accurately resolve the disputed issues, only that he
communicate and explain his position. This is true for any litigant and
children should not be held to a higher standard. Thus, the lawyer
should be primarily interested in the client’s ability to reason and to
articulate his motives. S '

Finally, although this approach seems to require some expertise in
developmental psychology, it is actually a matter of common sense and
common experience. Regardless of the vocabulary used to describe the

process, an attorney who représents children must be able to evaluate-

her client’s capacity to participate in the litigation. There is simply
no substitute for the largely intuitive process one uses to define the
parameters of each attorney-client relationship, nor is the process easily
reduced to written guidelines. : S

Attorneys who-represent children will invariably receive- appoint-
ments to represent childrén who are incapable of reaching a reasoned
decision. These children may need independent advocates even more
than children who are able to articulate their wishes. Since the attorney
cannot receive direction from her client, she must engage in a different
process to formulate the position she will argue on her client's behalf.

Some commentators propose that the attorney representing an immature
child sliould advocate that which she determines is in her client’s best

interests. However, this approach essentially mimics the guardian ad li-
tem model of representation and suffers from all the same inadequacies.
Rather, the attorney should advocate that which best approximates the
position her client would choose if he were able to direct the litigation.
One might argue that such an approach requires the attorney to de-
velop powers of prescience not generally required for the. practice of,

law. On the contrary, acling as a surrogate decision maker for another -
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is the essence of the doctrine of substituted judgment; it does not require
magic, nor is it without precedent. Suibstituted'jidgment, while imper-
fect, provides the best- model for representing very young or immature
clients. ‘ , :

C. Substituted Judgment.

1. ORIGINS OF THE DOCTRINE

In order to discuss the doctrine of substituted judgment and to answer
the arguments against its application in this cofitext, one must under-
stand its origins. The doctrine was developed ii the nineteenth century
as part of the law of lunacy.” Under the common law, a *‘lunatic’’ was
one who was mentally incompetent, but who Was once lucid dnd who
could potentially regain mental capacity.” An*‘idiot,”" on the other
hand, was mentally incompetent from birth and hikd no hope of regainirig
lucidity. Substituted judgment was developed to make decisions on
behalf of lunatics.” : - o

The court first applied substituted judgment 6 provide authority for
disposing of a lunatic's property. In Ex parte Whirbread,” the question
was whether the court could make an allowancé from the estdte of Mr.
Hinde (the lunatic in question) for the support of his niece. Mr. Hinde
owed no duty of support to his niece and Wa{incdmpe’téﬁt’to decide
whether or not he wished to support her vblii_mgi:rjil'y. Inorderto grant the
niece's petition without running roughshod o»’er Mr. Hinde's property
rights, Lord Eldon rationalized, **. . . the Court will not refuse to do,
for the benefit of the Lunatic, that which it is probable the Lunatic
himself would have done.""” .

The court in Whitbread did not explain the manner in which it divined
“‘that which the Lunatic himself would have done." However, applica-
tion of the dactrine was subsequently restrictéd to cases in which there
was sufficient evidence from which to infer the lunatic’s donative in-
tent.® Thus, the court considered evidence of close family tiés, mutual
affection, prior statements of donative intent, and history of gift giving.
Given that lunatics were once competent, there was often somg evidence

- of their former statements and acts from which'lo such draw inferences.

25. Louise Harmon, Falling Off the Vine: Legal Fictions and the Docirine of
Substituted Judgment, 100 YaLE L.J. 1, 16 (1990). . :

26. Id. » _ )

27. W. b

28. 2 Mer. 99, 35 Eng. Rep. 878 (Ch, 1816). .

29. Id. at 103, 35 Eng. Rep. at 879, - .~ = = . i

-30, See, e.g., Inre Evans, 21 L.R. Ch. D.'297 (C.A. 1882):'In re Blair, 1 Myl.
& Cr. 300, 40 Eng. Rep. 390 (Ch. 1836); I '7e FrostFs L.R. Ch. App. 699 (1870);
Inre Darling, 39 L.R. Ch. D. 208 (C.A. 1888). . :



18-S

360 Family Law Quarterly, Volume 27, Number 3, Fall 1993

For over a century, the doctrine of substituted. judgment was only
applied to dispose of property—both in England and in the United States.
However, by the mid-twentieth century, American courts began to
borrow the doctrine liberally to make all manner of decisions on behalf
of those who lacked: capacity. The distinction between lunatics and
idiots had long since been discarded in favor of a more generic category
called *‘incompetents.’’ Because many incompelents were more akin
to idiots—that is, without a history or potential of competency—courts
began to substitute their judgment even when there were no prior acts
or statements from which to infer the intent of the incompetent. The
first of these significant permutations occurred in Strunk v. Strunk.”

In 1969, a county court in Kentucky granted the petition of a mother -

who requested authorization for surgery to remove the kidney of her
incompetent son, Jerry, for donation to his dying brother, Tommy.”
The case was appealed and affirmed.” Citing Whirtbread, the appellate
court asserted that **. . . the right to act for the incompetent in all cases
has become recognized in this country as the doctrine of substituted
judgment and is broad enough not only to cover property but also to
cover all matters touching on the well-being of the ward.””* In one
fell swoop, the Kentucky Court of Appeals-extended the reach of its
substituted judgment from decisions to dispose of surplus income to
decisions ‘authorizing organ transplants. ' . _
Equally troubling was the court’s approach to determining that which
Jerry would have done if he were able to decide. Jerry was mentally
retarded and had never been competent. There were no prior-acts or
statements from which the court could ascertain his intent to donate his
kidney to Tommy. Instead, the county court simply found that “‘Jerry
was greatly dependent upon Tommy, emotionally and psychologically,
and that his well-being would be jeopardized more severely by the loss
of his brother than by the removal of a kidney.'*** Thus, the court
dispensed with the traditional evidentiary constraints and applied what

“amounted to a ‘‘best interests’’ test.

Afer Strunk, the doctrine of substituted judgment became firmly
entrenched in the law of informed consent. Courts have provided proxy
corisent to terminate the life support systems of incompetents,* to autho-

3]1. 445 S.W.2d 145 (Ky. 1969).

32. Id. at°145-46.

33. M. at 145.

34, Id. at 148. .

35. Id. a1 146. .

36. See, e.g., In re Quinlan, 355 A.2d 647 (N.J. 1976); In re Storar, 420 N.E.2d

64 (N.Y. 1981); Brophy v. New England Sinai Hosp., Inc., 497 N.E.2d 626 (Mass.
1986).
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rize their sterilization,” and to force them to take psychotropic medica-
tions.® In some of these cases, the court engaged in an inquiry concern-
ing the best interests of the incompetent person, along the lines of the
Strunk decision. In other cases, the court took a stricter approach,
requiring some evidence of the intentions or desires of the incompetent
person, expressed when he or she had the capacity to articulate a prefer-
ence.

A recent Supreme Court case signaled a return to the evidentiary
constraints imposed in some of the early cases. In Cruzan v. Missouri
Dep't of Health,” Nancy Cruzan's parents requested that the court
authorize termination of Nancy's life support. The victim of a car
accident, she had been in a persistent vegétative state for several years
and had been maintained by a feeding tube. Evidence was presented
that Nancy had told her housemate that if she were sick or injured and
could not live normally, she would not want to continue her life. The
trial court relied on this evidence to grant the Cruzans' request.

The Supreme Court of Missouri reversed and adopted a standard
requiring clear and convincing evidence of the incompetent patient’s

former intent in order to terminate life support. The U.S. Supreme

Court affirmed and held that, in cases involving informed consent to
terminate life support, a state could constitutionally condition the appli-
cation of substituted judgment upon clear and convincing evidence of
the patient’s former intent.” _ _

The evolution of the law of substituted judgment has been controver-
sial, and indeed, its application by the courts provides ample cause for
skepticism. While the purpose of the doctrine is to act in the interests of
the incompetent, there is no guarantee that such purposes are achieved.
These concerns are heightened when the court is asked to authorize a
nontherapeutic invasion of the incompetent’s body, and there is little

" or no evidence from which to infer his or her informed consent. The

consequences of mistaken judgment are potentially devastating and the
risk of exploitation is disturbing. .

Having acknowledged the dangers inherent in a court substituting its
judgment for that of an incompetent litigant, one need not reach the
same conclusions with respect to the use of substituted judgment by
attorneys representing young children. There are fundamental differ-
ences between the role of an attorney representing an incompetent client

37, In re Grady, 426 A.2d 467 (N.J. 1981); In re Moe, 432 N.E.2d 712 (Mass.
1982). : )
38. In re Bryant, 542 A.2d 1216 (D.C. 1988).
. 39. Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261 (1990).

40. Jd. at 284.
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and a court making a final ruling in a case involving an incompetent
litigant. These differences justify, and arguably require, substituted
judgment by an attorney representing a child too immature to direct the
litigation,

2. SussTITUTED JUDGMENT AND THE IMMATURE CLIENT .
The central argument against the application of substituted judgment

by attorneys representing children focuses on the concern that the attor- -

ney will make the *‘wrong judgment.* However, if the adversary sys-
tem works as it should, the dangers present when a court applies substi-
tuted judgment are not present when an attorney applies substituted
judgment. When a court applies substituted judgment on behalf of an
incompetent litigant, its determination is dispositive of the entire case.

In a very real sense, the judge’s job is to make the corréct decision.

When an attorney applies substituted judgment on behalf of a child
client, however, she is developing her client’s position, not deciding
the case. The attorney is under no obligation to identify the ‘‘correct’’
position and may well place herself at odds with her client if she attempts
to do so.. o

A more realistic concern is whether an attorney can accurately iden-
tify that which her young client would do if he were able to direct the

litigation. The question is not whether the position identified reflects
the correct outcome, but whether it correctly reflects that which the
client would choose. Some commentators convincingly argue that sub-
stituted judgment does not make sense in the context of immature cli-
ents.” Young children, by definition, have never been competent and
their past acts or statements are not considered competent evidence.
The absence of evidence of past intent makes it difficult to infer intent
in the present.

Even if an attorney determines her client is unable to direct the
litigation it does not necessarily follow that all subjective evidence of
the child's intent should be disregarded. Through the child and others
who know him, the attorney can learn about the child’s habits, attach-
ments; values, and personality, all of which should i,nform the attorney's
judgment. Nor should the child's stated wishes be disregarded, The

‘attorney should consider the basis of any preference stated by the child,

as well as the strength of the child's conviction. :
The attorney should also refer to objective evidence in forming her
substituted judgment. Some commentators attempt to “identify that

4i. Rachel M. Dufault, Comment, Borie Marrow Donérfon: by éhllc?rzn: Rethink;
ing the Legal Framework in Light of Curran v. Bosze, 24 Conn. 1.. Rev. 211,240-41
(1991).
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which a reasonable child of the client's age would want;*? others con-
sider *‘evidence of what similarly situated mature people wish had
been advocated.’** While both of these formulations seem strained and
unworkable, they hint at an approach that makes sense. It is possible
todraw indirectly on the experiences of others to determiine what reason-
able or similarly situated persons would want.

- The values which form the foundation of the law and social policy
concerning children and their welfare are the product of society’s collec-
tive experience. These values provide guidance for the resolution of
disputes involving children. Such values include protection of the
child’s physical and emotional safety, preservation of the child's family
of origin whenever possible, placement in the least restrictive alterna-
tive—preferring family, relatives, or a family-like setting over institu-
tionalization—and minimizing disruption and exposure to prolonged or
intense conflict. A

In practice, there'may be a fine line between applying generally
accepted public policies to arrive at a position on behalf of the child and
substituting one's own conception of the child’s best interest. One might
arrive at the same judgment using either process. However, the im-
portant distinction between substituted judgment and the *‘best inter-
ests™ approach is not the decision reached, but the perspective from
which it is reached. One decision is comparable to a decision by the
child himself, and the other is one that is imposed on the child. The
distinction is not merely academic. The approach taken by the attorney
determines all aspects of case development, including which evidence
the attorney gathers as well as the manner in which the attorney relates
to her client, the other litigants, and the court.

In any event, any attorney who represents children must resolve
the ethical dilemmas such representation presents. An inherent tension
exists between traditional client-centered advocacy and the undeniable
fact that some. children are not capable of making decisions for them-
selves. None of the proposed models perfectly resolves this tension.
Careful examination of the alternatives demonstrates that preservation
of the traditional approach to client-centered decision making, to the
greatest extent possible, best serves the interests of the child client.

IV. Conclusion

.- Increasing numbers of decisions about the treatment, placement, and
custody of children are committed to the courts. Whether this is-viewed

42. Id. at 226.
. 43. Lyon, Comment, supra nole 15, at 703.
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biological parents, among others. Hillary Clinton has long been known
as a children’s rights advocate and her presence in the new Administra-
tion may herald a renewed interest in the area.*

What rights for children are we talking about? In the context of
divorce some have suggested that children should have the right to see
both parents and the right to the benefits that would have been available
to the child if no divorce had occurred.® In other words, children have
the right to be supported, emotionally and financially, by their parents.

When parents divorce, the child is deprived of a basic element in his
or her development, the child’s family.® Initially parents at least chose
~ each other of their own free will and chose to dissolve the relationship.
The child, however, had no such choice in selecting a family or in the

decision of the parents to divorce. Several commentators feel that all .

children are harmed by the dissolution of their families by divorce.” In
light of the-harm caused, consideration should be given to statutory
procedures that enhance the recognition of the child’s best interests.

I1. Proposal

One step 1o protect and advance the interests of children would be to
amend section 310 of the Uniform Marriage and Divorce Act (Revised)
(hereinafter ““Uniform Act’’). Amending the Uniform Act would en-
courage many states to reconsider and revise their existing statutes.
The current version of the Uniform Act provides for the permissive
appointment by the court of an attorney to represent the interests of a
child in divorce. Section 310 reads:

The court may appoint an attorney fo represent the interests of a minor or
dependent child with respect to his support, custody, and visitation. The
court shall enter an order for costs, fees, and disbursements in favor of the
child's attorney. The order shall be made against either or both parents,
except that, if the responsible party is indigent, the costs, fees, and disburse-
ments shall be borne by the [approprialc‘agency].'

4. Hillary Rodham, Children Under the Law, 43 Harv. Ep. R. 487 (1973).

5. Wallace J. Miyniec, The Child Advocate in Child Custody Disputes: A Role
in Search of a-Standard, 16 J. Fam. L. 1, 5 (1977-78).

6. Mary R. Hooten, The Unrepresented Minor in Matrimonial Action, 1971 Cui.
B. Rec. 87, 87 (1971). .

7. Judith Wallerstein, At Issue: Does Divorce Ahvays Have Long Term Effects
on Children?, | ConG. Q. Res. 350, 361 (1991); Stephen Wizner & Miriam Berkman,
Being a Lawyer for a Child Too Young to be a Client: A Clinical Study, 68 Nes. L.
Rev. 330, 344 (1989) [hescinafier Child Too Young); Paul R. Amato, Children s
Adjustment to Divorce: Theories, Hypotheses, and Empirical Support, 55J. MARRIAGE
& Fan. 23 (1993) (analysis of 125 studies revealed that parental divorce was associated
with lowered well-being among both children and adult children of divorce).

8. UNiF MARRIAGE AND Divorce Act § 310, 9A U.L.A. 443 (1973) (emphasis
added).

Man;ia:ing Appointment of an Attorney for Children in Divorce 475

When the Uniform Act was being revised in 1972 through 1973, the
American Bar Association’s Section on Family Law recommended a
version to the American Bar Association House of Delegates. Section
310(a) in this draft read:

In any proceeding brought pursuant to this Act, the court shall appoint

an attorriey, who may be a member of the Court system p?rsonnel, to

independently represent the interests of a minor, dependent or incompetent
child with respect to support, custody, visitation and any other matter dealing

with the children’s welfare in such procgeding.’

A possible replacement for section 310 combines aspects of both

. . : 0
versions with some features of current individual states’ statutes .2 Such
a version would read:" '

The court shall appoint an attorney to represent the interests ofa minor or
dependent child with respect to his support, custody, and visitation. Except
that the parents, or other parties in interest, may be allowed Fwenty-c:ght
days after both have made an appearance in any §uch proceeding, to come
to an agreement on the issues concerning the child. By the twenty-eighth
day both parents must certify in writing to the court that there are no re-
maining issues to be settled regarding the child. If the court allows such
certification; no attorney for the child need be appointed. The court may in
its discretion reconsider any prior certification allowed. )

The court shall enter an order for costs, fees, and disbursements in favor
of the child’s attorney. The order shall be made against both parents, except
that, if the responsible party is indigent, the costs, fees, and disbursements
shall be borne by the {appropriate agency]. It shall be presumed tht.nt the
costs, fees, and disbursements of the child’s attomey incurred in the n.m.ety-
one days starting with the initial appointment of the attomney, shal.l be divided
between the parents or other parties equally. This presumption may be
overcome: by clear and convincing evidence that the eql_ml. dlylsxon would
be inequitable; by agreement of the parties; or if a party Is indigent. Costs,
fees, and disbursements after ninety-one days shall be assessed equitably by
the court. -

[IL. What the Provision Is Designed to Do

Although the proposed amendment would provide for mandatory
representation of children," the amendment seeksto enhance the incen-

——————————————— . 3 -
9. ABA Family Law Section Special Committee, Proposed Revised Uniform

Marriage and Divorce Act, 7 Fam. L.Q. 135, 154 (1973) (emphasis added)..

10. This provision is modeled in part on the statutes of two states. See Qhio Rev.
Code Ann. § 3109.04 (Banks-Baldwin 1992); WasH. Rev. Cope § 26.09.110 (West
1986 & Supp. 1992). . . . . )

11. Soine portions were suggested in an inierview with Howard M. Rubin, Associ-
ate Dean, DePaul University College of Law, in Chicago, IL (Nov. }0. 1992).

12. Many states provide for a child*s representation in termination Pf parental
rights and other juvenile proceedings brought by the state. These statules .mv‘.)lvc’ the
coercive power of the state at the state’s instigation rather than at the parcnl's.lusllgauon.
While similar in many ways, these statules are not directly relevant to this proposal.
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tives for divorcing parents to make their own agreerment as tovmat,ter‘s

relating'to the children quickly. Although the amendment establishes

mandatory appointment of an attorney for. the children, the parents are
given a twenty-eight day period in.which they can resolve the issues
concerning custody, support, and visitation first. _

The mandatory appointment and related.costs can be avoided by
settling the issnes out of court. The court must approve this *‘Parenting
Plan’’ and may at any time reconsider its approval. A provision appor-
tioning costs to both parents is added so that both parents-will have an
incentive to settle these issues quickly and out of court. - -

A. Manﬁatory Appoinhnem

A requirement for mandatory appointment of counsel js preferable
toa provision for permissive appointment. As one author said, *‘Experi-
ence has shown that counsel for the children is not apt to be appointed
where such merely is permitted but not mandatory."* This quote is as
applicable today as when it was written twenty years ago.

Many advantages would flow from the mandatory appointment of an

attorney for children. With the prospect 6f another attorney entéring

the case to advocate only the children’s interests, the parents are given
a strong incentive to resolve the childreii's issues first. The animosity
between parents in a divorce usually increases as the process unfolds. "
If the parents can be brought to an agreement about the childien early;

there is less possibility that the children will be used as pawns for barter .

by the parents when animosity increases."

A more complete record of the factors used to determine the child's
best interests would be expected with an advocate solely for the child.
A good record is essential for an appeal of a casé or ruling. A complete
record is particularly important when there are requests for later modifi-
cations of custody or support. Modification proceedings can occur years
after the original decree. Without a detailed record of findings parents
may be inclined to have fuzzy memories as to the original justification
for certain custody and support arrangements.

An advocate for the child would provide judges with an additional,

.

13. Henry H. Foster, Jr., Divorce Reform and the Unifo'nn Act, TFam. L.Q. 179,
199 (1973).

14. For observations on this topic by & child of a divorced family who ﬁas also -
been divorced as an adult, see Knuis KLINE & STEPHEN Pew, FOR THE SAKE OF THE

CniLoreN: How To SHARE YOUR CHILDREN WITH Your Ex-Spouse—IN SpiTe oF .

Your ANGER 204 (1992) [hereinafter SAKE oF CHILDREN],

15. For a discussion of various ways to barter a child, in this sense, for the parent's -

gain, see MEL KRAN'I’ZL.ER, CREATIVE DIVORCE: A New OPPORTUNITY FOR PERSONAL
GrowTi 192 (Signet 1975) (1974). ’

" resolution of the children’s .issues.' - .

and related issues.
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possibly more complete, source’of ;pforfpgt!ipn relevant to the determi-
nation of the child's best interésts. In thébgy, a judge decides Itie best

interests of the child on all necessary informiation. " In practice, without
an advocate for the child, this may not be true. The child’s interests are
not necessarily the same as the parents’. Oftenthe child's intefests are
ignored by the parents wlio are too preoccupied with their own anger °
to considér the childs interests.”” An“advébcate for the child would be
best situated and most likely to ‘bririg all ficessary informatiori to the
attention of the coutt. R o

T

B. Certification of d‘.f'Pq“r;é;éiting Plan"’
. ' .

The requirement of a certification to the.court of a *‘Parenting Plan’*
by the twenty-eighth day encourages the parents to resolve thechildren's
issues first. The primary concern in choosing the twenty-eight day limit
was to'protect the child’s interests: Especially for very. young children,
an extended period of uncertainty in their living arrangements can be
harmful. Any period longer than twenty-eight days to resolve custody, .
visitation, and support is likely to haye a detrimental effect on the child,
There is also no reason to delay resolution of these issues if the parents
are prepared to settle them. - ....i. o e

An important'secondary concern in choosing the time period is not
allowing so much time that the parents become caught at cross purposes.
A longer period would provide:opportunity for other motives such as
revenge for'non-child related concerns in the divorce to enter into the

The countervailing concern, of course, is allowing the parents ade-
quate time to think rationally about their owri and their children's future.
Most divorces come as no. surprise. Most parents, will have given at
least some. thought to the future situation for the children. Because
the twenty-eight day period begins when both parerits have made an
appearance in the proceeding, this will be some time after both parents
are aware. of the proceeding either by fi ling or being served. This
provides at least four weeks and perhaps up to eight weeks for negotia-
tion on the issues concerning the children! This should be adequate if
the parents are initially receptive to an hgiui:cable settletnerit of custody

By

16.- Marvin C. Holz, The Child Advocate in Prlyége Custody Disputes: The Wiscon-
sin Experience, 16 ]. Fam, L. 739 (1977-78) [hereinafter Wisconsin Experience).
17. Child Too' Young, supra note 7, at 3470 ' .

18. Also; as a practical cotnisideration, twenty-eight days later will fall on the same
day of the week. :
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KISTLER, ,J .
Reversed.
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KISTLER, J.

Mother appeals from the trial court’s post-judgment
order appointing an attorney for her children. She argues
that ORS 107.425 did not authorize the court to make the
appointment. We agree and reverse.

On Pebruary 28, 1994, the trial court entered a judg-
ment dissolving mother and father’s marriage and awarding
mother custody of their three children. It appears that,
shortly afler the judgment was entered, the relationship
between mother and one of the children Christopher began to
deteriorate, and Christopher began to express a desire to live
with father. On June 29, 1995, the trial court appointed an
attorney, Susan Svetkey, to represent Christopher. Mother

_ and father were to share equally in the cost. The court cited

ORS 107.425(3) as the basis for the appointment.

In December 1995, by stipulation, the court modified
the 1994 dissolution judgment and awarded custody of Chris-
topher to father. During a hearing on the motion to modify,
mother orally moved to terminate Svetkey’s appointment
and filed a memorandum in support of her motion. Mother
argued, among other things, that ORS 107.425 did not pro-
vide authority for the court to appoint counsel because the
motion to modify was no longer pending before the court. On
January 3, 1996, the court denied mother's motion and
entered an order stating that “Svetkey shall remain as attor-
ney for Christopher Thomason until December 5, 1997, or
further order of the court.”

By its terms, the court’s January 3, 1996, order con-
tinuing Svetkey’s appointment expired in December 1997,
and neither party moved to extend the appointment while
that order remained in effect. In March 1998, father filed a
motion to have Svetkey reappointed. Mother objected to the
motion, and father subsequently withdrew the motion before
a hearing could be held. Christopher then filed his own
motion to reappoint Svetkey, which the trial court granted on
April 15, 1998, without a hearing.' Mother's attorney sent a

' Father explained that he had withdrawn his motion because he thought the
Irial court would have diseretion to deny it, whereas, in his view, it Christopher




Children’s Adjustment Following Divorce:

Risk and Resilience Perspectives
Joan B. Kelly* and Robert E. Emery

The empirical literature on the longer-term adjustment of children of divorce is reviewed from the perspective of (a) the stressors and
elevated risks that divorce presents for children and (b) protective factors associated with better adjustment. The resiliency demonstrated
by the majority of children is discussed, as are controversies regarding the adjustment of adult children of divorce. A third dimension
of children's responses to divorce, that of lingering painful memories, is distinguished from pathology in order 1o add a useful
complement 1o risk and resilience perspectives. The potential benefits of using an increasingly differentiated body of divorce research
to shape the content of interventions, such as divorce education, by designing programs that focus on known risk factors for children
and that assist parents to institute more protective behaviors that may enhance children's longer-term adjustment is discussed,

of a range of serious and enduring behavioral and emo-

tional problems in children and adolescents. Divorced
families have been widely portrayed by the media, mental health
professionals, and conservative political voices as seriously
flawed structures and environments, whereas, historically, mar-
ried families were assumed to be wholesome and nurturing en-
vironments for children (Popenoe, Elshtain, & Blankenhom,
1996; Whitehead, 1998). Although, on average, children fare
better in a happy two-parent family than in a divorced family,
two essential caveats that distinguish our position from the ste-
reotypical view are underscored. First, unfortunately, many two-
parent families do not offer a happy environment for parents or
for children (e.g., Cummings & Davies, 1994; Amato, Loomis,
& Booth, 1995). Second, although there are differences in the
average psychological well-being of children from happy mar-
ried families and divorced families, it also is true that the ma-
jority of children from divorced families are emotionally well-
™ adjusted (Amato, 1994, 2001; Hetherington, 1999).

A continuing stream of sophisticated social science and de-
velopmental research has contributed a more complex under-
standing of factors associated with children’s positive outcomes
and psychological problems in the context of both marriage and
divorce. As a result, most social scientsts relinquished a sim-
plistic view of the impact of divorce more than a decade ago.
Research demonstrating that children’s behavioral symptoms and
academic problems could be identified, in some instances, for a
number of years before their parents’ divorces was particularly
important in facilitating this conceptual shift (Block, Block, &
Gjerde, 1986; Cherlin et al., 1991). However, compelling stories
of negative outcomes for children of divorce continued to be
reported by the media in the past decade, stimulated in part by
a 10-year longitudinal study of divorced families that empha-
sized the enduring psychological damage for children of divorce
(Wallerstein & Blakeslee, 1989). More recently, two longitudinal
studies that report quite different long-term outcomes for chil-
dren and young adults (Hetherington & Kelly, 2002; Wallerstein,
Lewis, & Blakeslee, 2000) have interested the media in taking
a more discriminating look at divorce research, aithough the
preference in the media for drama and simple dichotomous an-

P arental divorce has been viewed for 40 years as the cause
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swers remains evident (e.g., Time Magazine, September 25,
2000).

We believe that social science researchers need to look more
closely at the varied evidence on children and divorce within
and across disciplines and across methodological approaches.
Among the basic empirical issues of concem are (a) the con-
founding of correlation with cause such that any psychological
problems found among children from divorced families often are
portrayed as “consequences” of divorce, whereas both logic and
empirical evidence demonstrate otherwise; (b) the overgeneral-
ization of results from relatively small, unrepresentative, often
highly select samples, most notably clinical or troubled samples
as in the widely discussed work of Wallerstein; (c) the too ready
acceptance of the null hypothesis of no differences in the face

of limited and sometimes superficial assessment, particularly in ‘

large, often representative samples; and (d) the failure to distin-
guish between normative outcomes and individual differences in
drawing implications for practice and policy, for example, by
noting that the majority of children from divorced families are
ot “at risk™ and that family processes after divorce are strong
predictors of risk versus resilience. These methodological con-
siderations are of vital importance for the conduct of research,
and they point to an interpretation of empirical findings that of-
fers a more nuanced and, we think, more complete understanding
of the psychological meaning of divorce for children.

Here we review the empirical research literature on the ad-
Jjustment of children of divorce from the perspective of the stress-
ors that divorce generally presents for children, the type and
extent of risk observed in divorced children when compared with
those in still married families, and factors that have been dem-
onstrated to ameliorate risk for children during and after divorce.
A third dimension of children’s postdivorce outcomes, that of
painful memories and experiences, is distinguished from the
presence of pathology, and some of the differences ard contro-
versies between quantitative and clinical research reports regard-
ing longer-term adjustment are highlighted.

Stressors of the Divorce Process

More than two decades ago, divorce was reconceptualized
as a process extending over time that involved multiple changes
and potential challenges for children, rather than as a single
event (Hetherington, 1979; Wallerstein & Kelly, 1980). The
number, severity, and duration of separation and divorce-engen-
dered stressors were observed to vary from child to child, from
family to family, and over time. The nature of the initial sepa-
ration, parental adjustment and resources, parental conflict and
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cooperation, repartnering of one or both parents, stability of eco- ‘5
nomic resources, and children's own individual resources are !
central to how these stressors affect children’s short- and longers.\"
term reactions and outcomes. It is anticipated that unalleviated
and multiple stressors encumber children’s attempts to cope with
divorce and are more likely to result in increased risk and psy-
chological difficulties over time.

Stress of the Initial Separation
Independently of the longer-term consequences of divorce,

* the initial period following separation of parents is quite stressful

for the vast majority of children and adolescents (Hetherington,
1979; Wallerstein & Kelly, 1980). For some children, their stress
predates separation because of chronic high conflict and or vi-
olence in the marriage. However, the majority of children seem
to have little emotional preparation for their parents’ separation,
and they react to the separation with distress, anxiety, anger,
shock, and disbelief (Hetherington, Cox, & Cox, 1982; Waller-
stein & Kelly). In general, these crisis-engendered responses di-
minish or disappear over a period of 1 or 2 years (Hetherington
& Clingempeel, 1992; Wallerstein & Kelly).

Complicating children’s attempts to cope with the major
changes initiated by separation, most children are inadequately
informed by their parents about the separation and divorce. They
are left to struggle alone with the meaning of this event for their
lives, which can cause a sense of isolation and cognitive and
emotional confusion (Dunn, Davies, O'Connor, & Sturgess,
2001; Smart & Neale, 2000; Wallerstein -& Kelly, 1980). The
majority of parents fail to communicate their thoughts with each
other regarding effective custody and access arrangements for
their children (Kelly, 1993), and they seem even less able or
willing to provide important information to their children about
immediate and far-reaching changes in family structure, living
arrangements, and parent-child relationships. In one study of par-
ent-child communications about divorce, 23% of children said
no one talked to them about the divorce, and 45% said they had
been given abrupt one- or two-line explanations (“Your dad is
leaving”). Only 5% said they had been fully informed and en-
couraged to ask questions (Dunn et al.).

Intensifying children’s stress is the abrupt departure of one
parent, usually the father, from the household. In the absence of
temporary court orders, some children do not see their nonresi-
dent parents for weeks or months. For those children with strong
attachments to caring parents, the abrupt and total absence of
contact is quite distressing and painful (Wallerstein & Kelly,
1980). Those children who have legal or informal permission to
see nonresident parents must begin to deal with the logistics and
emotions of transitioning between two households. They must
integrate and adapt to unfamiliar schedules and physical spaces
imposed on them often without consultation (Kelly, 2002; Mc-
Intosh, 2000; Smart, 2002; Smart & Neale, 2000), as well as
decide what clothes, toys, and resource materials should be with
them in each household. They also must shift from one psycho-
logical space to another, in which parents may have different
rules and levels of anger toward the other parent (Smart). Chil-
dren must adapt to unaccustomed absences from both parents
without the ability to communicate on an at-will basis. Visiting
arrangements that are not developmentally attuned to children's
developmental, social, and psychological needs also may be a

i stressor, particularly for very young children who lack the cog-

i nitive, language, and emotional marurity to ask questions about,
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understand, and cope with the large changes in their lives (Kelly
& Lamb, 2000).

Parental Conflict

A major stressor for children is persistent conflict between
parents following separation and divorce (Emery, 1982; John-
ston, 1994; Johnston & Roseby, 1997). Children in divorcing
families have widely varying histories of exposure to marital
conflict and violence. Although it often is assumed that parents
in high-conflict marriages continue their conflict after separation
and divorce, predivorce conflict is far from perfect as a predictor
of the amount of postdivorce conflict (Booth & Amato, 2001).
Between 20-25% of children experience high conflict during
their parents’ marriage (Booth & Amato; Hetherington, 1999),
and some of these couples reduce their conflict once separated
or divorced, whereas others continue to remain entrenched in
conflict pattems. Approximately one quarter of divorced parents
report low marital conflict (Booth & Amato; Hetherington, 1999;
Wallerstein & Kelly, 1980). In some of these families, intense
anger and conflict is ignited by the separation itself and the im-
pact of highly adversarial legal processes (Johnston & Campbell,
1988; Kelly, 2002; Kelly & Johnston, 2001; Wallerstein &
Kelly). Thus, some children will be burdened by continuing or
intensified conflict, whereas others will experience significantly
less conflict on a daily basis.

Although the association between intense marital conflict
and children’s poor adjustment has been repeatedly demonstrat-
ed, findings from smdies of the impact of postdivorce conflict
and children’s adjustiment have been mixed. Booth and Amato
(2001) reported no association between postdivorce conflict and
later adjustment in young adults. Others have found that marital
conflict is a more potent predictor of postdivorce adjustment than
is postdivorce conflict' (Booth & Amato; Buehler et al., 1998;
Kline, Johnston, & Tschann, 1990), whereas Hetherington (1999)
found that postdivorce conflict had more adverse effects than did
conflict in the married families. The varied findings may reflect
the use of different measures of conflict and adjustment, a failure
to differentiate between types of conflict after divorce, parental
styles of conflict resolution, and the extent of direct exposure of
the child to anger and conflict.

High conflict is more likely to be destructive postdivorce
when parents use their children to express their anger and are
verbally and physically aggressive on the phone or in person

(Buchanan, Maccoby, & Dombusch, 1991; Johnston, 1994). Par- ;.

ents who express their rage toward their former spouse by asking
children to carry hostile messages, by denigrating the other par-
ent in front of the child, or by prohibiting mention of the other
parent in their presence are creating intolerable stress and loyalty
conflicts in their children. Not surprisingly, such youngsters were
more depressed and anxious when compared with high-confiict
parents who left their children out of their angry exchanges
(Buchanan et al.). When parents continued to have conflict but
encapsulated their conflict and did not put their children in the
middle, their children did not differ from children whose parents
had low or no conflict (Buchanan et al.; Hetherington, 1999).
Although high conflict postdivorce is generally assumed to be a
shared interaction between two angry, culpable parents, our clin-
ical, mediation, and arbitration experience in high conflict post-
divorce cases indicates that it is not uncommon to find one en-
raged or defiant parent and a second parent who no longer har-
bors anger, has emotionally disengaged, and attempts to avoid
or mute conflict that involves the child.
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Diminished Parenting After Divorce

A related stressor for children is the impact of inept par-
enting both prior to and following divorce. Whereas intense mar-
ital conflict by itself has modest negative effects on children's
adjustment, the negative impact of high conflict on children’s
adjustment is substantially mediated through significant prob-
lems in the parenting of both mothers and fathers. In particular,
mothers in high-conflict marriages are reported to be less warm,
more rejecting, and use harsher discipline, and fathers withdraw
more from and engage in more intrusive interactions with their
children compared with parents in low-conflict marriages (Bel-
sky, Youngblade, Rovine, & Volling, 1991; Cummings & Da-
vies, 1994; Hetherington, 1999; Krishnakumar & Buehler, 2000).
Further, living with a depressed, disturbed, or character-disor-
dered parent after divorce clearly places children at risk and is
associated with impaired emotional, social, and academic ad-
justment (Emery, Waldron, Kitzmann, & Aaron, 1999; Hether-
ington, 1999; Kalter, Kloner, Schreiser, & Okla, 1989; Kline et
al., 1990). After divorce, there are few opportunities for com-
petent nonresident parents to buffer the more pernicious effects
of behaviors of emotionally troubled custodial parents, and the
influence of the nonresident parent on children’s adjustment di-
minishes over time (Hetherington, 1999).

Coupled with this is the frequent deterioration in the par-
enting of both custodial and nonresident parents in the first sev-
eral years after separation (Hetherington et al., 1982; Wallerstein
& Kelly, 1980). Parents are preoccupied with their own emo-
tional responses to divorce, as well as the demnands of integrating
single parenting with work and social needs. Not only are di-

vorced parents more prone tp emotional lability, but depression,
alcoholism, drug abuse, and psychosomatic complaints are more

frequent compared with married parents. Some children and ad-
olescents become the sole emotional support for their distraught
and needy parents (Wallerstein & Kelly, 1980; Hetherington,
1999). Boys appear to experience more angry exchanges and
contentious relationships with their custodial mothers compared
with girls (Hetherington, 1999). Boys also experience a greater
decline in the quality of the home environment following sepa-
ration than girls, not only because of more coercive mother-son
relationships, but also because fathers typically spend more time
with their sons than with their daughters during marriage. These
emotional and physical interactions are curtailed or cease follow-
ing separation (Mott, Kowaleski-Jones, & Menaghan, 1997).
Most characteristic of diminished parenting is that children ex-
perience less positive involvement with their custodial parent,
including less affection and time spent and more erratic and
harsh discipline (Hetherington). The children’s own increased
anger and upset makes it even more difficult for distressed single
parents to maintain effective parenting practices.

Loss of Important Relationships

Children from divorced families also face the risk of longer-
term erosion or loss of important relationships with close friends,
extended and new family members, and, particularly, nonresident
parents, who typically are their fathers. Children accustomed to
seeing their nonresident parents every day prior to separation
often see them 4 days per month following separation and di-
vorce. For many children this may lead to a diminished view of
their father’s importance in their lives and an erosion of closeness
and meaning in these parent-child relationships (Amato, 1987;
Amato & Booth, 1996; Keily & Lamb, 2000; Thompson & Lai-
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ble, 1999; Wallerstein & Kelly, 1980). Between 18% and 25%
of children have no contact with their fathers 2—3 years after
divorce (Braver & O’Connell, 1998; Hetherington & Kelly
2002; Maccoby & Mnookin, 1992; Seltzer, 1998). '

The significant reduction in the time children spend with
their nonresident parents is due to a number of psychological,
interparental, and institutional barriers. Many fathers reduce their
involvement or cease contact with their children following di-
vorce because of their own personality limitations (Arendell,
1995; Dudley, 1996; Emery, 1994; Hetherington, 1999; Kruk,
1992; Wallerstein & Kelly, 1980). Some of these fathers were
minimally involved during marriage, whereas others become dis-
tracted by new parmers after separation. Another group of fathers
describe a painful depression about the loss -of contact with their
children that leads to diminished contact (Arendell; Braver et al,,
1993; Kruk; Wallerstein & Kelly). Ambiguities in the visiting
parent role, including a lack of clear definitions as to how part-
time parents are to behave, and paternal role identity issues con-
tribute to reduced paternal involvement (Hetherington & Stan-
ley-Hagan, 1997; Madden-Derdich & Leonard, 2000; Minton &
Pasley, 1996; Thompson & Laible, 1999). Maternal remarriage
also typically diminishes contacts between children and their fa-
thers (Bray & Berger, 1993; Hetherington & Clingempeel, 1992).

Adversarial processes that restrict timely and regular con-
tacts with fathers also limit more extensive involvement and pa-
ternal responsibility (Emery, Laumann-Billings, Waldron, Sbar-
ra, & Dillon, 2001; Kelly, 1991, 1993), as do written or informal
guidelines recommending restricted visiting plans that were

based on unsubstantiated theory (e.g., Hodges, 1991), rather than

empirical research (Kelly, 2002; Kelly & Lamb, 2000; Lamb &

Kelly, 2001; Warshak, 2000a). Considerable research .has indi-

cated that many children, particularly boys, want more time with ;
their fathers than is traditionally negotiated or ordered; that chil-;
dren and young aduits describe the loss of contact with a parent;!
as the primary negative aspect.af divorce; and that children re~
port missing their fathers over time (Fabricius & Hall, 2000;

Healy, Malley, & Stewart, 1990; Hetherington, 1999; Hethering-

ton et al., 1982; Laumann-Billings & Emery, 2000; Wallerstein

& Kelly, 1980). Despite such findings, court policy and practice

has been slow. to change. Compared with nonresident fathers,

nonresident mothers are more likely to visit frequently, assume

more parenting functions, and less often cease contact with their

children (Depner, 1993; Hetherington, 1999; Maccoby &

Mnookin, 1992), particularly when mothers endorse the custodial

arrangement. In part, this may be related to the different role

expectations of mothers in our society.

Moving after divorce is common and may interfere substan-
tially with the contacts and relationships between children and
their nonmoving parents (Braver, Eliman, & Fabricius, 2003;
Kelly & Lamb, 2003; Warshak, 2000b). In Arizona, 30% of cus-
todial parents moved out of the area within 2 years after sepa-
ration (Braver et al.). In Virginia, the average distance between

fathers and their children 10 years after divorce was 400 miles -
(Hetherington & Kelly, 2002). Relocations of more than 75-100
miles may create considerable barriers to continuity in father- !

child relationships, because distance requires more time and ex-

pense to visit and results in the erosion of closeness in the re- -

lationships, particularly with very young children (Hetherington
& Kelly; Kelly & Lamb). Paternal remarriage and the demands
of new children also diminish paternal commitment to the chil-
dren of the prior marriage (Hetherington & Clingempeel, 1992;
Hetherington, 1999).
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Aside from the psychological and institutional barriers ex-
perienced by fathers, matemal attitudes regarding fathers main-
taining postdivorce relationships with their children are influ-
ental. Evidence shows that mothers may function as gatekeepers
to father involvement after divorce, as they have been found to
do during marriage (Pleck, 1997). Maternal hostility at the be-
ginning of divorce predicts less visitation and fewer overnights
3 years later (Maccoby & Mnookin, 1992), and, according to
one study, 25-35% of custodial mothers interfere with or sabo-
tage visiting (Braver & O’Connell, 1998). Maternal anger and
dissatisfaction with higher levels of father contact, regardless of
conflict level, is associated with poorer adjustment in children
compared with children whose mothers were satisfied with high
father involvernent (King & Heard, 1999). In this latter study, it
is difficult to know whether mothers’ dissatisfaction was caused
by poor fathering or by their own upset and anger with their
former spouse, although a longitudinal study found that maternal
anger/hurt about the divorce and concerns about parenting each
predicted matemnal perceptions of visiting problems (Wolchik,
Fenaughty, & Braver, 1996).

Children themselves also infiuence the extent of paternal
involvement following divorce. Some children limit contact with
noaresident parents for both developmentally appropriate and
psychologically inappropriate reasons (Johnston, $993). In re-
sponse to observing or hearing violence in marriages, frightened
and angry children may refuse to visit abusive parents after sep-
aration. This choice to reduce or avoid contact may be a healthy
response for children who have become realistically estranged,
a choice not possible in the married family (Kelly & Johnston,
2001). Some youngsters avoid or reluctantly visit mentally ill
parents or those whose disinterest, extreme narcissism, or self-
ishness interferes with meaningful parent-child relationships.
@ Still other children refuse to visit after separation because they

are alienated from a parent with whom they previously had an
adequate or better relationship (Gardner, 1998). Although Gard-
ner described this pathological adaptation primarily as the result
of an alienating parent’s efforts to sabotage the child’s other par-
ent-child relationship, a more recent formulation portrays the be-
haviors of the rejected parent as contributing also to the child’s
alienation (Johnston, in press; Kelly & Johnston). Mostly, these
children (preadolescents and adolescents) are responding to a
complex set of factors following separation, including the par-
ents’ personality problems and parenting deficits; the hostile, po-
larizing, and denigrating behaviors of the parents, which en-
courages alienation; the child's own psychological vulnerabilities
and anger; and the extreme hostility generated by the divorce
and the- adversarial process (Johnston; Kelly & Johnston).

Economic Opportunities

Whereas contradictory findings exist (e.g., Braver &
O’Connell, 1998), most scholars report that divorce substantially
reduces the standard of living for custodial parents and children,
and to a lesser extent, the nonresident parent (Duncan & Hoff-
man, 1985). Census bureau surveys show that one third of cus-
todial parents entitled to support by court order are not receiving
it (San Francisco Chronicle, 2002). Although divorce has gen-
erally been blamed for this decline in income, it also is apparent
that marriages that end in divorce are more likely to have lower
incomes prior to separation compared with parents who did not
divorce in the same period (Clarke-Stewart, Vandell, McCartney,
Owen, & Booth, 2000; Pong & Ju, 2000; Sun, 2001). Divorce
further accelerates the downward standard of living. The con-
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sequences of reduced economic circumstances may be a signif-
icant stressor for many children through disruptive changes in
residence, school, friends, and child care arrangements. Booth
and Amato (2001) found that 46% of young adults recalled mov-
ing in the year following separation, and 25% reported changing
schools. On average, the women in the Virginia longitudinal
study moved four times in the first 6 years, but poorer women
moved seven times (Hetherington & Kelly, 2002). Additionally,
because child support generally is structured to pay for the basic
necessities, children may not be able fo participate in sports,
lessons, and organizations that brought significant meaning to
their lives prior to separation. This is particularly true if there
are limited resources, high parent conflict, and poor cooperation.

Remarriage and Repartnering

Divorce creates the potential for children to experience a
continuing series of changes and disruptions in family and emo-
tional relationships when one or both parents introduce new so-
cial and sexual partners, cohabitate, remarry, and/or redivorce.
The effect of serial attachments and losses may hinder more
mature and intimate attachments as young adults. Estimates sug-
gest that thres quarters of divorced men and two thirds of di-
vorced women eventually remarry (Bumpass, Sweet, & Castro-
Martin, 1990), and 50% of divorced adults cohabit before re-
marriage, whereas others cohabit instead of remarriage. It is es-
timated that approximately one third of children will live in a
remarried or cohabitating family before the age of 18 (Bumpass,
Raley, & Sweet, 1995). For some, these new relationships are
accompanied by family conflict, anger in the stepparent-child
relationship, and role ambiguities (Bray, 1999; Hetherington &
Clingempeel, 1992). Repartnering may be most stressful and
problematic for children when entered into soon after divorce
(Hetherington & Kelly, 2002). :

Divorce as Risk for Children

A large body of empirical research confirms that divorce
increases the risk for adjustment problems in children and ado-
lescents (for reviews, see Amato, 2000; Emery, 1999; Hether-
ington, 1999; Kelly, 2000; McLanahan, 1999; Simons et al.,
1996). Children of divorce were significantly more likely to have
behavioral, internalizing, social, and academic problems when
compared with children from continuously married families. The
extent of risk is at least twice that of children in continuously
married families (Hetherington, 1999; McLanahan; Zill, Morri-
son, & Coiro, 1993). Although 10% of children in continuously
married families also have serious psychological and social prob-
lems, as measured on objective tests, estimates are that 20-25%
of children from divorced families had similar problems (Heth-
erington & Kelly, 2002; Zill & Schoenborn, 1990). The largest
effects are seen in externalizing symptoms, including conduct
disorders, antisocial behaviors, and problems with authority fig-
ures and parents. Less robust differences are found with respect
to depression, anxiety, and self-esteem. Whereas preadolescent
boys were at greater risk for these negative outcomes than girls
in several studies (see Amato, 2001; Hetherington, 1999), no
gender differences specifically linked to divorce were found in
other studies (Sun, 2001; Vandewater & Lansford, 1998). The
complex interaction between gender, age at separation, prese-
paration adjustment, sex of custodial parent, quality of relation-
ships with both parents, and extent of conflict confounds efforts
to clarify findings regarding gender.
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Children in divorced families have lower academic perfor-
mance and achievement test scores compared with children in
continuously married families. The differences are modest and
decrease, but do not disappear, when income and socioeconomic
status are controlled (for review, see McLanahan, 1999). Chil-
dren from divorced families are two to three times more likely
to drop out of school than are children of intact families, and
the risk of teenage childbearing is doubled. However, it appears
that youngsters are already at risk for poorer educational perfor-
mance and lowered expectations well before separation. For ex-
ample, the risk for school dropout is associated with poverty or
low income prior to separation, and this may be exacerbated by
the further decline in economic resources following separation
(Pong & Ju, 2000). Further, in looking at parental resources
available to children prior to separation, parents provided less
financial, social, human, and cultural capital to their children
compared with parents who remained married (Sun & Li, 2001),
and parent-child relationships were less positive (Sun, 2001).
Adolescents from divorced families scored lower on tests of
math and reading both prior to and after parental separation com-
pared with adolescents in married families, and their parents
were less involved in their adolescents’ education (Sun & Li,
2002).

The increased risk of divorced children for behavioral prob-
lems is not diminished by remarriage. As with divorce, children
in stepfamily homes are twice as likely to have psychological,
behavioral, social, and acadermnic problems than are children in
nondivorced families (Bray, 1999; Hetherington & Kelly, 2002;
Zill, 1998; Zill & Schoenborn, 1990).

Children from divorced families have more difficulties in
their intimate relationships as young adults. Compared with
young adults in continuously married families, young adults
from divorced families marry earlier, report more dissatisfaction
with their marriages, and are more likely to divorce (Amato,
1999, 2000; Chase-Lansdale, Cherlin, & Kierman, 1995). Rela-
tionships between divorced parents and their adult children also
are less affectionate and supportive than those in continuously
married families (Amato & Booth, 1996; Zill et al., 1993). When
divorced parents denigrated the other parent in front of the chil-
. dren, young adults were more likely to report angry and less
. close relationships with the denigrating parents (Fabricius &
- Hall, 2000). Somewhat surprising is the finding that young adults
whose parents had low-conflict marriages and then divorced had
more problems with intimate relationships, less social support of
friends and relatives, and lower psychological well-being com-
pared with children whose high-conflict parents divorced (Booth
& Amato, 2001). Parents in low-conflict marriages who divorced
differed in certain dimensions, including less integration in the
community and more risky behaviors, and this may place their
children at greater risk. Further research is needed to understand
the aspects of parenting and parent-child relationships in these
low-conflict marriages that negatively affect the later relation-
ships of their offspring.

Higher divorce rates for children of divorced families com-
pared with those in still-married families are substantiated in a
number of studies (Amato, 1996; McLanahan & Sandefur, 1994;
Wolfinger, 2000). The risk of divorce for these young adults is
related to socioeconormic factors, as well as life course decisions
such as cohabitation, early marriage, and premarital childbear-
ing; attitudes toward marriage and divorce; and interpersonal be-
haviors, all of which are associated with marital instability
(Amato, 1996, 2000). The number and cumulative effect of fam-
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ily structure transitions is linked to the higher probability of di-
vorce; three or more transitions (divorce, remarriage, redivorce)
greatly increase the risk of offspring divorce (Wolfinger).

Protective Factors Reducing Risk for Children
of Divorce

In the last decade, researchers have identified 2 number of
protective factors that may moderate the risks associated with
divorce for individual children and that contribute to the vari-
ability in outcomes observed in children of divorce. These in-
clude specific aspects of the psychological adjustment and par-
enting of custodial parents, the type of relationships that children
have with their nonresident parents, and the extent and type of
conflict between parents.

Competent Custodial Parents and Parenting

Living in the custody of a competent, adequately function-
ing parent is a protective factor associated with positive out-
comes in children. Overall, one of the best predictors of chil-
dren’s psychological functioning in the marriage (Cummings &
Davies, 1994; Keitner & Miller, 1990) and after divorce (Emery
et al,, 1999; Hetherington, 1999; Johnston, 1995; Kalter et al.,
1989; Kline et al., 1990) is the psychological adjustment of cus-
todial parents (usually mothers) and the quality of parenting pro-
vided by them. A particular cluster of parenting behaviors fol-
lowing divorce is an important protective factor as well. When
custodial parents provide warmth, emotional support, adequate
monitoring, discipline authoritatively, and maintain age-appro-
priate expectations, children and adolescents experience positive
adjustment compared with children whose divorced custodial
parents are inattentive, less supportive, and use coercive disci-
pline (Amato, 2000; Buchanan et al., 1996; Hetherington, 1999;
Krishnakumar & Buehler, 2000; Maccoby & Mnookin, 1992).

Nonresident Parents

There is a potential protective benefit from the timely and
appropriate parenting of nonresident parents. Frequency of visits
between fathers and children generally is not a reliable predictor
of children’s outcomes, because frequency alore does not refiect
the quality of the father-child relationship. In one study, boys
and younger children, but not girls or older children, were better
adjusted with frequent and regular contact with their fathers
(Stewart, Copeland, Chester, Malley, & Barenbaum, 1997). In
the context of low conflict, frequent visits. between fathers and
children is associated with better child adjustment, but where
interparental conflict is intense, more frequent visits were linked
to poorer adjustment, presumably because of the opportunities
for more direct exposure of the children to parental aggression
and pressures (Amato & Rezac, 1994; Hetherington & Kelly,
2002; Johnston, 1995).

Frequency of contact also has beneficial effects when certain
features of parenting are present in nonresident parents. A meta-
analysis of 57 studies found that children who had close reia-
tionships with their fathers benefited from frequent contacts
when their fathers remained actively involved as parents (Amato
& Gilbreth, 1999). When fathers helped with homework and
projects, provided authoritative parenting, and had appropriate
expectations for their children, the children had more positive
adjustment and academic performance than did those with less
involved fathers. More paternal involvement in chiidren’s
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schooling was also associated with better grades and fewer re-
peated grades and suspensions (Nord, Brimhall, & West, 1997).
The combination of fathers engaging in activities with their chil-
dren and providing financial support was associated with in-
creased probability of completing high school and entering col-
lege compared with activities alone or activities combined with
very low financial support (Menning, 2002). Indeed, when both
parents engage in active, authoritative, competent parenting, ad-
olescent boys from divorced families had no greater involvement
in delinquent behavior than did those in continucusly married
families (Simon et al., 1996). ,

New reports about joint custody, compared with sole cus-
tody, also suggest a protective effect for some children. A meta-
analysis of 33 studies of sole- and joint-physical custody studies
reported that children in joint-custody arrangements were better
adjusted on multiple objective measures, including general ad-
justment, emotional and behavioral adjustment, and academic
achievement compared with children in sole-custody arrange-
ments (Bausermann, 2002). In fact, children in joint custody
were better adjusted regardiess of the level of conflict between
parents, and they did not differ in adjustment from the children
in still-married families. Although the joint-custody parents had
less conflict prior to separation and after divorce than did sole-
custody parents, these differences did notaffect the advantage
of joint custody. Lee (2002) also reported positive effects of dual
residence on children’s behavioral adjustment, although the ef-
fects were suppressed by high interparental conflict and chil-
dren’s sadness.

In sharp contrast to the 1980s, some findings suggest that
between 35% and 40% of children may now have at least weekly
contacts with their fathers, particularly in the first several years
after divorce (Braver & O’Connell, 1998; Hetherington, 1999;

e Seltzer, 1991, 1998). This may reflect changes in legal statutes

and social contexts that now encourage shared legal decision-
making, less restrictive views of paternal time with children, and
greater opportunities for interested fathers to engage more fully
in active parenting. Mothers also are more satisfied with higher
levels of paternal involvement than they were 20 years ago (King
& Heard, 1999), possibly reflecting changing cultural and work-
related trends and the increased role of the father in raising chil-
dren (Doherty, 1998; Pleck, 1997).

Diminished Conflict Between Parents
Following Divorce

Low parental conflict is a protective factor for children fol-
lowing divorce. Although we know little about the thresholds at
which conflict becomes a risk factor following divorce-in dif-

ferent families, some conflict appears to be normative and ac- -

ceptable to the parties (King & Heard, 1999). Young aduits
whose parents had low conflict during their earlier years were
less depressed and had fewer psychological symptoms compared
with those whose parents had continued high conflict (Amato &
Keith, 1991; Zill et al,, 1993). When parents have continued
higher levels of conflict, protective factors include a good rela-
tionship with at least one parent or caregiver; parental warmth
(Emery & Forehand, 1994; Neighbors, Forehand, & McVicar,
1993; Vandewater & Lansford, 1998); and the abiiity of parents
to encapsulate their conflict (Hetherington, 1999). Several stud-
ies found no differences in the amount of conflict between par-
ents in sole- or joint-custody arrangements (Braver & O’Connell,
1998; Emery et al., 1999; Maccoby & Mnookin, 1992}, although
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results from a meta-analysis found more conflict in sole-custody
families prior to and after divorce (Bausermann, 2002).

Most parents diminish their conflict in the first 2-3 years
after divorce as they become disengaged and establish their sep-
arate (or remarried) lives. Studies indicate that between 8% and
12% of parents continue high conflict 2-3 years after divorce
(Hetherington, 1999; King & Heard, 1999; Maccoby & Mneok-
in, 1992). The relatively small group of chronically contentious
and litigating parents are more likely to be emotionally disturbed,
character-disordered men and women who are intent on ven-

" geance and or on controlling their former spouses and their par-

enting (Johnston & Campbell, 1988; Johnston & Roseby, 1997).
Such parents use disproportionate resources and time in family
courts, and their children are more likely to be exposed to pa-
rental aggression. When one or both parents continue to lash out
during transitions between households, mediation experience in-
dicates that children can be protected from this exposure through
access arrangements that incorporate transfers at neutral points
(e.g., school, day care). N

Related to the level of conflict between parents postdivorce
is the effect of the coparental relationship. Research shows that
between 25% and 30% of parents have a cooperative coparental
relationship characterized by joint planning, flexibility, sufficient
communication, and coordination of schedules and activities.

However, more than half of parents engage in parallel parenting,

in which low conflict, low communication, and emotional dis-
engagement are typical features. Although there are distinct ad-
vantages of cooperative coparenting for children, children thrive
as well in parallel parenting relationships when-parents are pro-

- viding nurturing care and appropriate discipline in each house-

hold (Hetherington, 1999; Hetherington & Kelly, 2002; Maccoby
& Mnookin, 1992; Whiteside & Becker, 2000).

Resilience of Children of Divorce

Despite the increased risk reported for children from di-
vorced families, the current consensus in the social science lit-
erature is that the majority of children whose parents divorced
are not distinguishable from their peers whose parents remained
married in the longer term (Amato, 1994, 2001; Chase-Lansdale
et al., 1995; Emery, 1999; Emery & Forehand, 1994; Fursten-
berg & Kiernan, 2001; Hetherington, 1999; Simons et al., 1996;
Zill et al., 1993). There is considerable overlap between groups
of children and adolescents in married and postdivorce families,
with some divorced (and remarried) children functioning quite
well in all dimensions, and some children in married families
experiencing severe psychological, social, and academic diffi-
culties (Amato, 1994, 2001; Hetherington, 1999). Whereas a
slight widening of the differences between children from married
and divorced families is found in studies in the 1990s, the mag-
nitude of the differences remains small (Amato, 2001). Both
large-scale studies with nationally representative samples and
multimethod longitudinal studies using widely accepted psycho-
logical and social measures and statistics indicate that the ma-
jority of children of divorce continue to fall within the average
range of adjustment (Amato, 2001; Hetherington & Kelly, 2002;
Zill et al., 1993).

Not to minimize the stresses and risk to children that sep-
aration and divorce create, it is important to emphasize that ap-
proximately 75-80% of children and young adults do not suffer
from major psychological problems, including depression; have
achieved their education and career goals; and retain close ties
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to their families. They enjoy intimate relationships, have not di-
vorced, and do not appear to be scarred with immutable negative
effects from divorce (Amato, 1999, 2000; Laumann-Billings &
Emery, 2000; McLanahan, 1999; Chase-Lansdale et al., 1995).
In fact, Amato (1999) estimated that approximately 42% of
young adults from divorced families in his study had well-being
scores above the average of young adults from nondivorced fam-
ilies.

As we indicated here, the differences in children’s lives that
determine their longer-term outcomes are dependent on many
circumstances, among them their adjustment prior to separation,
the quality of parenting they received before and after divorce,
and the amount of conflict and violence between parents that
they experienced during marriage and after divorce. Children
from high-conflict and violent marriages may derive the most
benefit from their parents’ divorces (Amato et al., 1995; Booth
& Amato, 2001) as a result of no longer enduring the conditions
that are associated with significant adjustment problems in chil-
dren in marriages. Once freed from intense marital conflict, these
findings suggest that parenting by custodial parents improves,
although research is needed to explain more specifically what
aspects of parent-child relationships and family functioning fa-
cilitate recovery in these youngsters. Clearly, the links between
level of marital conflict and outcomes for children are complex.
For children whose parents reported marital conflict in the mid-
range, divorce is associated with only slightly lower psycholog-
ical well-being (Booth & Amato, 2001). If this midrange marital
conflict represents approximately 50% of the families that di-
vorce, as others have found, then the large number of resilient
children seen in the years following divorce is not surprising.

Understanding Contradictory Findings on Aduit
Children of Divorce

These broadly based findings of long-term resiliency are at
odds with the 25-year longitudinal study that has received wide-
spread attention. In The Unexpected Legacy of Divorce (Wall-
erstein et al., 2000), the authors report that children of divorce,
interviewed in young adulthood, do not survive the experience
of divorce and that the negative effects are immutable. These
young adults are described as anxious, depressed, burdened, fail-
ing to reach their potential, and fearful of commitment and fail-
ure. :

What accounts for these enormously disparate findings?
Many of these differences can be traced to methodological issues
and may relate as well to the clinical interpretations of partici-
pant interviews about their experiences as divorced young adults.
An essential methodological concern is that this sudy (Waller-
stein & Kelly, 1980; Wallerstein & Blakesiee, 1989; Wallerstein
et al., 2000) was a qualitative study, used a clinical sample, and
no comparison group of married families existed from the start.
The data were collected in clinical interviews by experienced
therapists, and no standardized or objective measures of psycho-
logical adjustment, depression, anxiety, self-esteem, or social re-
lationships were used. The goal of the study, initiated in 1969
when information about children of divorce was extremely lim-
ited, was to describe in detail the responses of children and par-
ents to the initial separation and divorce, and then to see how
they fared over the first 5 vears in comparison with their initial
reports and behaviors (Wallerstein & Kelly).

The parents in the original sample of 60 families had severe
sychological and ‘relationship problems, suggesting that this
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sample of families was not “normal,” as has been widely as-
serted by Wallerstein in the media (Waters, 2001). Only onre third
of the parents were clinically rated as functioning psychologi-
cally at an adequate or better level during the marriage; approx-
imately one half of the mothers and fathers were ‘“‘moderately
disturbed” or “frequently incapacitated by disabling neuroses
and addictions,” including chronic depression, suicide attempts,
alcoholism, severe relationship problems, or problems in con-
wolling rage. Additionally, 15-20% of the parents were “se-
verely disturbed,” including those diagnosed with severe manic
depression, paranoid ideation, and bizarre thinking and behaviors
(see Wallerstein & Kelly, 1980, Appendix A, pp. 328-329). In
part, the pervasive parent pathology found in the original sample
may be the basis for the descriptions presented in the 25-year
follow-up of inattentive, selfish, narcissistic, abandoning parents
intent on self-gratification. In contrast, in Hetherington’s multi-
method, longitudinal studies using married families as a com-
parison group, most divorced parents eventually became as com-
petent as the still-married parents and were caring toward their
children in the years following divorce (Hetherington, 1999;
Hetherington & Kelly, 2002).

It has been stated in the most recent report (Wallerstein et
al., 2000) and in personal interviews that the children in the
original sample were carefully prescreened, “asymptomatic,”
and developmentally on track (Waters, 2001, p. 50). In fact, 17%
of the children were clinically rated as having severe psycholog-
ical, social, and or developmental problems (Wallerstein & Kel-
ly, 1980, p. 330) and were retained in the sample. The nonrep-
resentative sample of convenience was referred from a variety
of sources; including lawyers, therapists, and the court, or were
self-referred. The parents participated in a free, 6-week divorce
counseling intervention from which the data were gathered (see
Kelly & Wallerstein, 1977; Wallerstein & Kelly, 1977), and the
children were seen for three to four sessions by child-trained
therapists.

Objective data is limited in the 25-year report (Wallerstein
et al., 2000), and few statistical analyses were available. The
qualitative findings were presented primarily as six composites;
however, without sufficient data, it is impossible for the reader
to determine whether the composites were representative of the
whole sample. With rare ‘exception, these composites present
stark, failed outcomes. The emotional pain and failures of these
young aduits has been presented in a consistently negative man-
ner, so the overall impression is one of pervasive pathology.
Based on the limited data found in the earlier follow-up, one
would expect that among the 93 young adults interviewed at the
25-year follow-up there were some subjects without pain, anger,
and depression who were enjoying successful marriages and par-
ent-child relationships. We believe that in the absence of objec-
tive questionnaires, standardized measures, and statistical anal-
yses, clinical research is particularly vulnerable to a focus on
psychopathology to the exclusion of more adaptive coping and
resilience. Certainly, the sweeping generalizations in the 25-year
report that none of these youngsters escaped the permanently
damaging effects of parental divorce are not consistent with the
limited data in an endnote in The Unexpected Legacy of Divorce
(2000, p. 333), which indicates that 70% of the sample of adult
children of divorce scored either inthe *“‘average’ or “‘very well
to outstanding” range on an overall measure of psychological
well-being. Without standardized adjustment measures, it is dif-
ficult to compare these numbers with the findings of other di-
vorce research.
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Aside from sampling and methedological concems, another
explanation for the marked divergence in longer-term outcames
of divorced offspring may be a confusion of pain and pathology.
Like young adults participating in more objective assessments of
pain, participants in the Wallerstein study may have reported
considerable distress in reflecting upon their parents divorce.
However, painful reflections on a difficult past are not the same

as an inability to feel and function competently in the present.

Painful Memories as Longer-Term Residues
of Divorce

A third perception of the short- and longer-term effects of
divorce may be a useful complement and balance to risk and
resilience perspectives. Painful memories and experiences may
be a lasting residue of the divorce (and remarriage) process for
many youngsters and young adults. However, it is important to
distinguish pain or distress about parental divorce from longer-
term psychological symptoms or pathology. Clearly, divorce can
create lingering feelings of sadness, longing, worry, and regret
that coexist with competent psychological and social furictioning.
Substantial change and relationship loss, when compounded for
some by continuing conflict between parents, represents an on-
going unpleasant situation over which the child or adolescent
may have no control. Research that includes standardized and
objective measures of both psychological adjustment and painful
feelings is useful in disentangling differences in long-term out-
comes reported in young adults from divorced families. Such
research may help to explain some of the apparent conflict be-
tween studies using clinical and quantitative methods.

A decade after divorce, well-functioning college students re-

ported continued pain and distress about their parents’ divorces
“Laumann-Billings & Emery, 2000). Compared with students in
still-married families, they reported more painful childhood feel-
ings and experiences, including worry about such things as their
parents attending major events and wanting to spend more time
with their fathers. They did not blame themselves for-parental
divorce, and 80% thought that the divorce was right for their
parents, Feelings of loss were the most prevalent of the painful
feelings, and the majority reported they missed not having their
father around. Many questioned whether their fathers loved
them. Despite these painful feelings and beliefs, these young
adults did not differ on standardized measures of depression or
anxiety from a comparison sample of students in still-married

families. These findings were replicated in a second sample of

low-income young adults who were not college students. Among
factors associated with more pain among children from divorced
families were living in sole mother or father custody, rather than
a shared custody arrangement, and higher levels of postdivorce
parental conflict. When children’s parents continued their high
conflict, these young adults reported greater feelings of loss and
paternal blame and were more likely to view their lives through
the filter of divorce (Laurnann-Billings & Emery). Young adults
in both samples also reported lower levels of loss when they had
lived in joint physical custody and were less likely to see life
through the filter of divorce. As would be expected, there is no
question that divorce impacted the lives of many of these young
adults and that parental attitudes and behavior affected the de-
gree of painful feelings lingering after divorce. Although tempt-
ing, this impact should not be confused with or portrayed as poor
psychological adjustment.

Feelings of loss also were reported by half of 8§20 college
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students a decade after divorce in another study (Fabricius &
Hall, 2000). Subjects indicated that they had wanted to spend
more time with their fathers in the years after divorce. They
reported that their mothers were opposed to increasing their time
with fathers. When asked which of nine living arrangements
would have been best for them, 70% chose “equal time” with
each parent, and an additional 30% said a *substantial” number
of overnights with their fathers, preferences that were similar in

*a sample of young .adults in nondivorced families. The typical

amount of contact reported in this and other studies between
children and their fathers was every other weekend. One can’
infer from these findings that for many years, many of these
students experienced some degree of painful longing for the ab-
sent parent that might have been alleviated with more generous
visiting arrangements. An analysis of the amount of contact and
closeness to fathers indicated that with each increment of in-
creased contact between these children and their fathers, there
was an equal increase in young adults reporting closeness to their
fathers and a corresponding decrease in anger toward their fa-
thers. Further, the increased feelings of closeness toward fathers
did not diminish ‘their reported closeness to mothers (see Fabri-
cius, 2003, this issue). Further, increasing increments of father
contact were linked to incremental amounts of support paid by
fathers for their children’s college (Fabricius, Braver, & Denean,
2003). In fact, students who perceived their parents as opposed
to or interfering with contact with the nonresident parent were
more angry and less close to those parents than were students
who reported their parents as more supportive of contact with
the nonresident parents.

Another source of pain may be the extent to which adult
children feel that they had no control over their lives following
divorce. As indicated earlier, the majority of children and ado-
lescents are not adequately informed about the divorce and its
implications for their lives (Dunn et al., 2001). They also are not
consulted for their ideas regarding access arrangements and how
they are working for them, both emotionally and practically
(Kelly, 2002; McIntosh, 2000; Smart & Neale, 2000). The young
aduits cited earlier who longed to spend increased time with their
fathers either perceived that they had no control over this ar-
rangement or in reality did not have control. In lacking a’voice
in these divorce arrangements, not only did they miss their fa-
thers over an extended period, but they were left with lingering
doubts as to whether their fathers loved them. The substantial
presence of involved nonresident parents in children’s lives after
divorce may be an important indicator to many childrer: that they
are valued and loved.

Transitions between two households constitute another arena
where many children do not have sufficient input and control,
particularly as they move into adolescence, and this may cause
lingering angry or painful feelings. Whereas 25% of youngsters
had some to many negative feelings about transitions between
households, 73% had some to many positive feelings about the
transitions. There was a significant association between positive
feelings about transitions and being given a voice or role in some
decision-making about the arrangements (Dunn et al., 2001). Al-
though some research calls attention to the importance of chil-
dren having a voice in formulating or shaping postdivorce par-
enting plans, there is the danger of burdening children with de-
cisions that the aduits cannot make. Giving children the right to
be heard, if not done with sensitivity and care, may give children
the responsibility for making an impossible choice between their
two parents. There is a distinction between providing children
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with the possibility of input regarding their access arrangements
and th: inherent stresses of decision-making—a distinction with
~ which children themselves seem quite familiar and comfortable
(Kelly, 2002; Mclntosh, 2000; Smart & Neale, 2000).

Implications for Practice and Interventions

There are a number of important implications for practice
and intervention that derive from this analysis of children’s ad-
justment following divorce. Rather than communicating a global
or undifferentiated view of the impact of divorce, research has
begun to identify particular factors that increase children’s sk
following divorce and, equally important, those that are protec-
tive and promote resiliency in children and adolescents. Under-
standing this literature is central to promoting policies and de-
veloping and assessing services that have the potential to help
mitigate family problems so that adjustment problems among
children from divorced families are diminished. There are few
better examples than the importance of adopting a systems ap-
proach (including family systems and broader social and legal
systems) fo helping these children. Whatever its specific nature
or focus, interventions are more likely to benefit children from
divorced families if they seek to contain parental conflict, pro-
mote authoritative and close relationships between children and-
both of their parents, enhance economic stability in the postdi-
vorce family, and, when appropriate, involve children in effec-
tive interventions that help them have a voice in shaping more
individualized and helpful access arrangements (Kelly, 2002).

Among the hierarchy of interventions available that strive
toward some of these ends are parent education programs for
parents and children, divorce mediation, collaborative lawyering,
judicial settlement conferences, parenting coordinator or arbitra-
tion programs for chronically litigating parents, and family and
group therapy for children and parents (Kelly, 2002). Clearly,
there is a need for more research on these sorts of interventions;
at present, only mediation enjoys a solid base of research support
regarding the benefits to divorcing and divorced families (Emery,
1994; Emery, Kitzmann, & Waldron, 1999; Kelly, 1996, 2002).
 The potential benefits of mediation are substantial in both the

short term (e.g., reduced parental conflict and improved parent
support and communications; Kelly, 1996) and longer term. For
example, a randomized trial of an average of 5 hours of custady
mediation led to significant and positive effects on parent-child
and parent-parent relationships 12 years later (Emery et al,,
2001), including more sustained contact between fathers and
children, compared with those in the litigation sample.

Divorce education programs for parents and children have
proliferated in the United States in the past decade, particularly
those associated with family courts (Geasler & Blaisure, 1999).
They are generally limited to one to two sessions in the court
sector and four to six sessions in the community or schools.
Research on this newer preventive intervention is more limited
and has focused primarily on parent satisfaction and parental
self-reports of the impact of the interventions on their behavior
(Kelly, 2002). Programs that are research-based and focused on
skill development showed more promise in educating parents
and promoting change than did those that are didactic or affect-
based (Kelly, 2002). However, few studies of these programs are
designed to-demonstrate their efficacy in preventing or reducing
psychological or social adjustment problems for children of di-
vorce, or in actually modifying parental behaviors associated
with poor child outcomes. Several experimental or quasi-exper-
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imental studies of lengthier, research-based programs designed
to facilitate children’s postdivorce adjustment have been con-
ducted that show promising behavioral and psychological.chang-
es in both parents and children (for review, see Haine, Sandler,
Wolchik, Tein, & Dawson-McClure, 2003, this issue). The child-
focused programs, incorporating aspects of risk and resiliency
factors described in their article, have demonstrated significant
reductions at follow-up in child externalizing and intemalizing
behaviors and child self-esteem compared with nontreatment
controls. Several investigations of mother-focused programs also
found reductions in child psychological and behavioral prob-
lems, improvements in mother-child relationship quality and dis-
cipline, and changed attitudes toward father-child relationships
and visiting (Haine et al., 2003). Few programs and research
have focused on fathers to test the efficacy of providing newer
empirical information regarding the benefits of active, competent
parenting among nonresident parents, rather than the more per-
missive, weekend entertainment model that so frequently emerg-
es after divorce; however, new research is promising (Braver,
Griffin, Cookson, Sandler, & Williams, in press).

Another important implication of these findings for practice
is as a reminder to practitioners of several seemingly obvious
but easily overlooked points. Children and young people from
divorced families seen in counseling or psychotherapy are a se-
lect group who surely differ from the general population of chil-
dren of divorce. We must be careful in generalizing to all chil-
dren from those in small, unrepresentative, or clinical samples,
particularly when contributing to public education or policy. We
believe that the public education message needs to acknowledge
that when divorce occurs, parents and legal systems designed to
assist families can utilize particular research knowledge and
skills to reduce the risks associated with divorce for children.

" Although we also wish to promote more happy marriages, we

conclude that although some children are harmed by parental
divorce, the majority of findings show that most children do
well. To suggest otherwise is to provide an inaccurate interpre-
tation of the research findings. Further, such misrepresentations
of research are potentially harmful in creating stigma, helpless-
ness, and negative expectations for children and parents from
divorced families. Practitioners and educators need to be re-
minded and remind others that the painful memories expressed
by young people from divorced families are not evidence of
pathology. At the same time, we should encourage researchers
to develop objective, reliable, and valid measures of the impor-
tant struggles associated with divorce that might be apparent first
in schools or clinical practice.
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