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Deanne Darling 
2123 Kaen Road 

Oregon City, OR  97045 
503-557-2841 

deanne.darling@ojd.state.or.us 

 
1975  Bachelor of Social Work   Colorado State University 
1981  Juris Doctorate    Lewis & Clark NW School of Law 
1981-95 Private practice of Law;   West Linn, Oregon   
  General practice/w heavy emphasis 
  On domestic relations law 
1985-88 Pro-tem Judge     State of Oregon 
1987-95 Municipal Court Judge   Lake Oswego, Oregon 
1987-88 President Clackamas Co. Bar Assoc.  
1995-  Circuit Court Judge-Clackamas County State of Oregon 
  First woman judge in county. First & only 

 Woman to serve as District Court Judge 
 in this county 

1999-2008 Chair-Juvenile & Family Law Comm.  Oregon Judicial Conference 
1999  Recipient of the Chief Justices Juvenile  
  Court Champion Award 
2009/10 President - Circuit Judges Association 
   
2009  Recipient of the County Bar Assoc  
  Lifetime Achievement award  
 
I have served on numerous bar committees: Legal Education; Lawyer Referral Services; Judicial 
Administration; Byers & Tongue Judicial Needs Committees: Local Professional Responsibility 
Committee and served on the Juvenile Law Subcommittee of the Oregon Law Commission and 
the OYA advisory board. 
 
 For several years I have been a presenter for the National Council of Juvenile and Family Court 
Judges and for the Center for Effective Public Policy on the topic of managing juvenile sex 
offenders. I have been the lead judge in Teen Drug Court since its creation in 2000, and led the 
dependency drug court from inception in 2001 thru 2009.   I operate a truancy court for several 
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of my local school districts. I have presided over all the delinquency cases in Clackamas County 
since 1996. 
 
I have been married since 1973 to Bob. We have two adult children. We live on a farm and raise 
horses, cattle and hay. 
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Resume for John W. “Jack” Lundeen

4040 Douglas Way
PO Box 1146

Lake Oswego, Oregon 97035
(503) 635 9393                 Jacklundee@aol.com

Born in Concord, California in May of 1947, the Lundeen family moved to
Midland, Michigan in 1962 where Jack’s dad followed the corporate call to Dow
Chemical’s headquarters.  Jack graduated from Midland High in June,1965

In the Fall of ‘65 Lundeen enrolled at Kalamazoo College, where he spent a year
and a half until he was drafted while taking a term off of college in the spring of 1967.  
Rather than risking service as a junior Army officer in Vietnam, Lundeen opted for four
years in the Navy, from which he was honorably discharged in January, 1971.  He was
principally responsible for managing radio shacks in Rhode Island and the Panama
Canal Zone

Lundeen completed college, obtaining a Bachelor in General Studies from the
University of Michigan in December, 1973.  He also earned a teaching certificate, which
he took to Australia where he taught Australian history and the Queen’s English to high
school students in the small mining town of Lithgow in New South Wales.  Teaching was
fun and, after becoming an attorney, Jack has continued teaching evening classes in
local colleges, currently teaching Family Law to paralegal students at PCC.

Jack took the LSAT’s and enrolled at Lewis and Clark Law School in 1976,
graduating in the summer of 1979.  He hung out his shingle on Boones Ferry Road, in
the Lake Grove district of Lake Oswego, where he has practiced for 30+ years, with a
practice focusing principally on family law.   Lundeen continues as a sole practitioner,
sharing office space since 1982 with 14 other sole practitioners with a variety of practice
focii. 

In addition to his legal practice, Jack Lundeen has co-convened the Clackamas
County Family Law Group for 10+ years, and has been on the boards of the St Andrew
Legal Clinic, Oregon Academy of Family Law Practitioners, the Clackamas County Bar
Association, and Family Stepping Stones.  He continues to serve as president of the
Senior Citizen Council of Clackamas County.   Lundeen has coached mock trial,
organized CLE’s and mentors young attorneys.  He has been active in his business
community, serving on the board of the Lake Grove Business Association, as well as
serving on a number of citizen advisory committees over the years.

Jack and Jan Blakeslee consummated a long-term relationship with marriage in
December 2010.  Jack has two daughters.  Erika is an accountant with
PriceWaterhouse Cooper.  Kirsten is an alumni and development officer at Boston
University.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

Department of Domestic Relations

In the Matter of the Marriage of
Case No.

Petitioner. ) ORDER FOR APPOINTMENT

OF ATTORNEY FOR MINOR

CHILD(REN) OF THE
PARTIES

Respondent.

THIS MATTER having come before the Court upon the Court's motion for the

Appointment of () as attorney for the minor children and the files and records herein,

and the Court being fully advised now, therefore,

IT IS HEREBY ORDERED THAT:

1. Under the provisions of ORS 107.425(6) and 2007 Multnomah County

Supplementary Local Rule 8.085, is appointed as attorney for the minor

child(ren) of the parties.

2. Both parties shall provide any and all information, including, but not

limited to, medical, dental, Department of Human Services, and

C.A.R.E.S. records pertaining to the minor child(ren) of the parties, and

each party shall sign any and all releases for obtaining any information

requested.

3. Both parties shall encourage mutual access and communication between

the attorney and the child(ren), and neither of the parties shall interfere in
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^^ any way with any communications between and the child(ren).

4. Both parties are absolutely enjoined from discussing with the child(ren)

the nature, extent or content of any communication between and the

child(ren).

5. Both parties and shall cooperate in the scheduling of the time and

location of appointments. However, in the unlikely event that such

cooperation proves difficult, shall have the sole discretion and authority

to determine the place, duration and circumstances of his/her interview

and interactions with the child(ren). In any event, unless otherwise agreed

to by the appropriate party, shall provide at least 48 hours notice to the

appropriate party of the time and place of such planned interviews with the

rlMl

children.

6. The fees and costs of services shall be paid as follows:

7. OTHER:

DATED this Day of , 2006.

CIRCUIT COURT JUDGE

TAB 15E - 2



American Bar Association Section of Family Law
Standards ofPractice for Lawyers Representing

Children in Custody Cases

Approved by the American Bar Association House ofDelegates
August 2003

I. INTRODUCTION

Children deserve to have custody proceedings conducted in the manner least harmful to
them and most likely to provide judges with the facts needed to decide the case. By adopting
these Standards, the American Bar Association sets a standard for goodpractice and
consistency in the appointment and performance of lawyers for children in custody cases.

Unfortunately, few jurisdictions have clear standards to tell courts and lawyers when or
why alawyerfor a childshould be appointed, orprecisely whatthe appointee should do. Too
little has been done to make the public, litigants, domestic relations attorneys, the judiciary,
or children's lawyers themselves understand children's lawyers' roles, duties and powers.
Children's lawyers have had to struggle with the very real contradictions between therr
perceived roles as lawyer, protector, investigator, and surrogate decision maker. This
confusion breeds dissatisfaction andundermines public confidence in the legal system. These
Standards distinguish two distinct types of lawyers for children: (1) The Child's Attorney,
who provides independent legal representation in a traditional attorney-client relationship,
giving the child a strong voice in the proceedings; and (2) The Best Interests Attorney, who
independently investigates, assesses and advocates the child's best interests as a lawyer.
While some courts in the past have appointed a lawyer, often called a guardian ad litem, to
report or testify on the child's best interests and/or related information, this is not a lawyer's
role under these Standards.

These Standards seek to keep the best interests of children at the center of courts'
attention, andto build public confidence in a just and fair court system that works to promote
the best interests of children. These Standards promote quality control, professionalism,
clarity, uniformity and predictability. They require that: (1) all participants in a caseknow the
duties, powers and limitations of the appointed role; and (2) lawyers have sufficient training,
qualifications, compensation, time, and authority to do their jobs properly with the support
and cooperation of the courts and other institutions. The American Bar Association
commends these Standards to all jurisdictions, and to individual lawyers, courts, and child
representation programs.
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II. SCOPE AND DEFINITIONS

A. Scope

These Standards apply to the appointment and performance of lawyers serving as
advocates for children or their interests in any case where temporary or permanent legal
custody, physical custody, parenting plans, parenting time, access, or visitation are
adjudicated, including but not limited to divorce, parentage, domestic violence, contested
adoptions, and contested private guardianship cases. Lawyers representing children in abuse
and neglect cases should follow the ABA Standards of Practice for Representing a Child in
Abuse and Neglect Cases (1996).

B. Definitions

1. "Child's Attorney": A lawyer who provides independent legal counsel for a child
and who owes the same duties of undivided loyalty, confidentiality, and
competent representation as are due an adult client.

2. "Best Interests Attorney": A lawyer who provides independent legal services for
the purpose of protecting a child's best interests, without being bound by the
child's directives orobjectives. .^

Commentary

These Standards and these definitions apply to lawyers fitting these descriptions
regardless of the different titlesused in various states, and regardless ofwhetherthe lawyeris
appointed by the court or retained by the child.

A lawyer should be either a Child's Attorney or a Best Interests Attomey. The duties
common to both roles are found in Part m oftheseStandards. The unique duties of each are
described separately in Parts TV and V. The essential distinction between the two lawyer
roles is that the Best Interests Attorney investigates and advocates the best interests of the
child as a lawyer in the litigation, while the Child's Attorney is a lawyer who represents the
child as a client Neither land of lawyer is a witness. Form should follow function in
deciding which kind of lawyer to appoint The role and duties of the lawyer should be
tailoredto the reasons for the appointment andthe needs ofthe child.

These Standards do not use the term "Guardian Ad Litem." The role of "guardian ad
litem" has become too muddled through different usages in different states, with varying
connotations. It is avenerable legalconceptthat has oftenbeen stretched beyondrecognition
to serve fundamentally new functions, such as parenting coordinator, referee, faciHtator,.
arbitrator, evaluator, mediator and advocate. Asking one Guardian Ad Litem to perform
several roles at once, to be all things to all people, is a messy, ineffective expedient A court
seeking expert or lay opinion testimony, written reports, or other non-traditional services
should appoint an individual for that purpose, and make clear that that person is not serving "^%
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as alawyer, and is not aparty. This person can be either anon-lawyer, or alawyer who
chooses to serve inavolunteer non-lawyer capacity.

HI. DUTIES OF ALL LAWYERS FOR CHILDREN

In addition to their general ethical duties as lawyers, and the specific duties set out in
Parts IVand V, Child's Attorneys and Best Interests Attorneys also have the duties outlined
in this section.

A. Accepting Appointment

The lawyer should accept an appointment only with afull understanding ofthe issues and
the functions to be performed. If the appointed lawyer considers parts of the appointment
order confusing or incompatible with his or her ethical duties, the lawyer should (1) decline
the appointment, or.(2) inform the court ofthe conflict and ask the court to clarify or change
the terms ofthe order, or (3) both.

B. Lawyer's Roles

A lawyer appointed as aChild's Attorney or Best Interests Attorney should not play any
other role in the case, and should nottestify, file areport, or make recommendations.

Commentary

Neither kind of lawyer should be awitness, which means that the lawyer should not be
cross-examined, and more importantly should neither testify nor make awritten or oral report
or recommendation to the court, but instead should offer traditional evidence-based legal
arguments such as other lawyers make. However, explaining what result a client wants, or
proffering what one hopes to prove, isnot testifying; those are things all lawyers do.

If these Standards are properly applied, it will notbe possible for courts to make a dual
appointment, but there may be cases in which such an appointment was made before these
Standards were adopted. The Child's Attorney role involves aconfidential relationship with
privileged communications. Because the child has aright to confidentiality and advocacy of
his or her position, the Child's Attorney can never abandon this role while remaining
involved in the case in any way. Once a lawyer has a lawyer-client relationship with a
minor, he or she cannot and should not assume any other role for the child, especially as Best
Interests Attorney oras awitness who investigates and makes arecommendation.

C. Independence

The lawyer should be independent from the court and.other participants inthe litigation;
and unprejudiced and uncompromised in his or her independent action. The lawyer has the
right and the responsibility to exercise independent professional judgment in carrying out the
duties assigned bythe court, and to participate in the case as fully and freely as alawyer for a
party.
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Commentary

The lawyer should not prejudge the case. A lawyer may receive payment from a court, a
government entity, or even from a parent, relative, or other adult so long as the lawyer retains
the full authority for independent action.

D. Initial Tasks

Immediately after being appointed, the lawyer should review the file. The lawyer should
inform other parties or counsel of the appointment, and that as counsel of record he or she
should receive copies of pleadings and discovery exchanges, and reasonable notification of
hearings and ofmajor changes of circumstances affecting the child.

E. Meeting With the Child

The lawyer should meet with the child, adapting all communications to the child's age,
level of education, cognitive development, cultural background and degree of language
acquisition, using an interpreter if necessary. The lawyer should inform the child about the
court system, the proceedings, and the lawyer's responsibilities. The lawyer should elicit and
assess the child's views.

Commentary

Establishing and maintaining a relationship with a child is the foundation of
representation. Competent representation requires a child-centered approach and
developmentally appropriate communication. All appointed lawyers should meet with the
child and focus on the needs and circumstances of the individual child. Even nonverbal

children can reveal much about their needs and interests through their behaviors and
developmental levels. Meeting with the child also allows the lawyer to assess the child's
circumstances, often leading to a greater understanding of the case, which may lead to
creative solutions in the child's interest

The nature of the legal proceeding or issue should be explained to the child in a
developmentally appropriate manner. The lawyer must speak clearly, precisely, and in terms
the child can understand. A child may not understand legal terminology. Also, because of a
particular child's developmental limitations, the lawyer may not completely understand what
the child says. Therefore, the lawyer must learn how to ask developmentally appropriate,
non-suggestive questions and how to interpret the child's responses. The lawyer may work
with social workers or other professionals to assess a child's developmental abilities and to
facilitate communication.

While the lawyer should always take the child's point of view into account, caution
should be used because the child's stated views and desires may vary over time or may be the
result of fear, intimidation and manipulation. Lawyers may need to collaborate with other '*%
professionals to gain a full understanding ofthe child's needs and wishes.
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F. Pretrial Responsibilities

The lawyer should:

1. Conduct thorough, continuing, and independent discovery and investigations.

2. Develop atheory and strategy ofthe case to implement at hearings, including
presentation of factual and legal issues.

3. Stay apprised of other court proceedings affecting the child, the parties and other
household members.

4. Attend meetings involving issues within the scope ofthe appointment.

5. Take any necessary and appropriate action to expedite the proceedings.

6. Participate in, and, when appropriate, initiate, negotiations and mediation. The
lawyer should clarify, when necessary, that she or he is not acting as amediator;
and a lawyer who participates in a mediation should be bound by the
confidentiality andprivilege rules governing themediation.

7. Participate in depositions, pretrial conferences, and hearings.

8. File or make petitions, motions, responses or objections when necessary.

9. Where appropriate and not prohibited by law, request authority from the court to
pursue issues on behalfof the child, administratively or judicially, even if those
issues donot specifically arise from the court appointment

Commentary

The lawyer should investigate the facts of the case to get a sense of the people involved
and the real issues in the case, just as any other lawyer would. This is necessary even for a
Child's Attomey, whose ultimate task is to seek the client's objectives. Best Interests
Attorneys have additional investigation duties describedin StandardV-E.

By attending relevant meetings, the lawyer can present the child's perspective, gather
information, and sometimes help negotiate a full or partial settlement. The lawyer may not
need to. attend if another person involved in the case, such as a social worker, can obtain
information or present the child's perspective, or when the meeting will not be materially
relevant to any issues in the case.

The lawyer is in apivotal position innegotiations. The lawyer should attempt to resolve
the case in the least adversarial manner possible, considering whether therapeutic
intervention, parenting or co-parenting education, mediation, or other dispute resolution
methods are appropriate. The lawyer may effectively assist negotiations of the parties and
their lawyers by focusing onthe needs ofthe child, including where appropriate the impact of
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domestic violence. Settlement frequently obtains at least short-term relief for all parties
involved and is often the best way to resolve a case. The lawyer's role is to advocate the
child's interests and point of view in the negotiationprocess. If a party is legally represented,
it is unethical for a lawyer to negotiate with the party directly without the consent of the
party's lawyer.

Unless state law explicitly precludes filing pleadings, the lawyer should file any
appropriate pleadings on behalf of the child, including responses to the pleadings of other
parties, to ensure that appropriate issues are properly before the court and expedite the
court's consideration of issues important to the child's interests. Where available to litigants
under state laws or court rules or by permission ofthe court, relief requested may include, but
is not limited to: (1) A mental or physical examination of a party or the child; (2) A
parenting, custody or visitation evaluation; (3) An increase, decrease, or termination of
parenting time; (4) Services for the child or family; (5) Contempt for non-compliance with a
court order; (6) A protective order concerning the child's privileged communications;
(7) Dismissal ofpetitions or motions.

The child's interests may be served through proceedings not connected with the case in
which the lawyer is participating. For example, issues to be addressed may include:
(1) Child support; (2) Delinquency or status offender matters; (3) SSI and other public
benefits access; (4) Mental health proceedings; (5) Visitation, access or parenting time with
parents, siblings; or third parties, (6) Paternity; (7) Personal injury actions;
(8) School/education issues, especially for a child with.disabilities; (9) Guardianship; (10)
Termination of parental rights; (11) Adoption; or (12) A protective order concerning the
child's tangible or intangible property.

G. Hearings

The lawyer should participate actively in all hearings and conferences with the court on
issues within the scope of the appointment Specifically, the lawyer should:

1. Introduce herself or liimself to the court as the Child's Attorney or Best Interests
Attorney at the beginning of any hearing.

2. Make appropriate motions, including motions in limine and evidentiary
objections, file briefs and preserve issues for appeal, as appropriate.

3. Present and cross-examine witnesses and offer exhibits as necessary.

4. If a child is to meet with the judge or testify, prepare the child, familiarizing the
child with the places, people, procedures, and questioning that the child will be
exposed to; and seek to minimize any harm to the child from the process.

5. Seek to ensure that questions to the child are phrased in a syntactically and
. linguistically appropriate manner and that testimony is presented in a manner that

is admissible.
*^\
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I 6. Where appropriate, introduce evidence and make arguments on the child's
competency to testify, or the reliability of the child's testimony or out-of-court
statements. The lawyer should be familiar with the current law and empirical
knowledge about children's competency, memory, and suggestibility.

, 7. Make a closing argument, proposing specific findings of fact and conclusions of
law.

8. Ensure that awritten order is made, and that it conforms to the court's oral rulings
and statutorily required findings and notices.

Commentary

Although the lawyer's position may overlap with the position of one or more parties, the
lawyer should be prepared to participate fully in any proceedings and not merely defer to the
other parties. The lawyer should address the child's interests, describe the issues from the
child's perspective, keep the case focused on the child's needs, discuss the effect of various
dispositions on the child, and, when appropriate, present creative alternative solutions to the
court.

A brief formal introduction should not be omitted,because in order to make an informed
decision on the merits, the court must be rnindful ofthe lawyer's exact role, with its specific

r duties and constraints. Even though .the appointment order states the nature of the
appointment, judges should bereminded, at each hearing, which role the lawyer is playing.
If there is a jury, a brief explanation of the rolewill be needed.

The lawyer's preparation of the child should include attention to the child's
developmental needs and abilities. The lawyer should also prepare the child for the
possibility that the judge may render a decision against the child's wishes, explaining that
such a result would not be the child's fault.

If the child does not wish to testify orwould be harmed by testifying, the lawyer should
seek a stipulation of the parties not to call the child as a witness, or seek a protective order
from the court. The lawyer should seek to minimize the adverse consequences by seeking
any appropriate accommodations permitted by law so that the child's views are presented to
the court in the manner least harmful to the child, such as having the testimony taken
informally, in chambers, without the parents present. The lawyer should seek anynecessary
assistance from the court, including location of the testimony, determination of who will be
present, and restrictions on the manner and phrasing of questions posed to the child. The
child should be told beforehand whether in-chambers testimony will be shared with others,
such as parents who might be excluded from chambers.

Questions to the child should be phrased consistently with thelaw and research regarding
children's testimony, memory, and suggestibility. The information a child gives is often
misleading, especially if adults have not understood how to ask children developmentally
appropriate questions and how to interpret their answers properly. The lawyer must become

^^ skilled at recognizing the child's developmental limitations. It may be appropriate to present
expert testimony on the issue, or have an expert present when a young child is directly
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involved in the litigation, to point out any developmentally inappropriate phrasing of •'
questions.

The competency issuemay arise in the unusual circumstance of the child being called as
a live witness, as well as when the child's input is sought by other means such as in-
chambers meetings, closed-circuit television testimony, etc. Many jurisdictions have
abolished presumptive ages of competency and replaced them with more flexible, case-by-
case analyses. Competency to testify involves the abilities to perceive and relate. Ifnecessary
and appropriate, the lawyer should present expert testimony to establish competency or
reliability or to rehabilitate any impeachment ofthe child on those bases.

H. Appeals

1. If appeals on behalf of the child are allowed by state law, and if it has been
decided pursuant to Standard IV-D or V-G that such an appeal is necessary, the
lawyer should take all steps necessary to perfect the appeal and seek appropriate
temporary orders or extraordinary writs necessary to protect the interests of the
child during the pendency ofthe appeal.

2. The lawyer should participate in any appeal filed by another party, concerning
issues relevant to the child and within the scope of the appointment, unless
discharged.

3. When the appeals court's decision is received, the lawyer should explain it to the /
child.

Commentary

The lawyer should take a position in any appeal filed by a party or agency. In some
jurisdictions, the lawyer's appointment does not include representation on appeal, but if the
child's interests are affected by the issues raised in the appeal, the lawyer should seek an
appointment on appeal or seek appointment ofappellate counsel.

As with other court decisions, the lawyer should explain in terms the child can
understand the nature and consequences of the appeals court?s decision, whether there are
further appellate remedies, and what more, if anything, will be done in the trial court
following the decision.

I. Enforcement

The lawyer should monitor the implementation of the court's orders and address any non
compliance.

J. End ofRepresentation

When the representation ends, the lawyer should inform the child in a developmentally
appropriate manner. *j

8
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IV. CHILD'S ATTORNEYS

A. Ethics andConfidentiality

1. Child's Attorneys are bound by their states' ethics rules in all matters.

2. A Child's Attomey appointed to represent two or more children should remain
alert to the possibility of a conflict that could require the lawyer to decline
representation orwithdraw from representing all of the children.

Commentary

The child is an individual with independent views. To ensure that the child's independent
voice is heard, the Child's Attorney should advocate the child's articulated position, and
owes traditional duties to the child as client, subject to Rules 1.2(a) and 1.14 of the Model
Rules ofProfessional Conduct (2002).

The Model Rules of Professional Conduct (2002) (which intheir amended form may not
yethave been adopted inaparticular state) impose abroad duty of confidentiality concerning
all "information relating to therepresentation of a client", butthey also modify the traditional
exceptions to confidentiality. Under Model Rule 1.6 (2002), a lawyer may reveal information
without the client's informed consent "to theextent the lawyer reasonably believes necessary
... to prevent reasonably certain death or substantial bodilyharm", or "to comply with other
law ora court order", or when "the disclosure is impliedly authorized in order to carry out the
representation". Also, according to Model Rule 1.14(c) (2002), "the lawyer is impliedly
authorized under Rule 1.6(a) to reveal information about the client, but only to the"extent
reasonably necessary to protect the client's interests" when acting under Rule 1.14 to protect
a client with "(iiminished capacity" who"is atrisk of substantial physical, financial or other
harm."

Model Rule 1.7 (1)(1) (2002) provides that"a lawyershall not represent a client if... the
representation of one client will be directly adverse to another client... ." Some diversity
between siblings' views andpriorities does not posea direct conflict But when two siblings
aim to achieve fundamentally incompatible outcomes in the case as a whole, they are
"directly adverse." Comment [8] to Model Rule 1.7 (2002) states: "... a conflict of interest
exists if there is a significant risk that a lawyer's abilityto consider, recommendorcarry out
an appropriate course of action for the client will be materially limited ... a lawyer asked to
represent several individuals ... is likely to be materially limited in the lawyer's abihty to
recommend or advocate all possible positions that eachmight take because of the lawyer's
duty of loyalty to the others. ... The critical questions are the likelihood that a difference in
interests will eventuate and, if it does, whether it will materially interfere with the lawyer's
independent professional judgment in considering alternatives or foreclose courses of action
that reasonablyshould be pursued onbehalfofthe client"
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B. Informing and Counseling the Client

In a developmentally appropriate manner, the Child's Attomey should:

1. Meet with the child upon appointment, before court hearings, when apprised of
emergencies or significant events affecting the child, and at other times as needed.

2. Explain to the child what is expected to happen before, during and after each
hearing.

3. Advise the child and provide guidance, conimunicating in a way that maximizes
the child's ability to direct the representation.

4. Discuss each substantive order, and its consequences, with the child.

Commentary

Meeting with the child is important before court hearings and case reviews. Such in-
personmeetings allow the lawyer to explain to the childwhat is happening,what alternatives
might be available, and what will happen next

The Child's Attomey has an obligation to explain clearly, precisely, and in terms the
clientcanunderstand, themeaning and consequences ofthe client's choices. A child may not
understand the implications of a particular course of action. The lawyerhas a duty to explain
in a developmentally appropriate way such information as will assist the child in having
maximum input in decision-making. The lawyer should inform the child of the relevant facts
and applicable laws and the ramifications of taking various positions, whichmay include the
impact of such decisions onother family members oron future legal proceedings. The lawyer
may express an opinion concerning the likelihood of the court or other parties accepting
particular positions. The lawyer may inform the child of an expert's recommendations
germane to the issue.

As in any other lawyer/client relationship, the lawyer may express his or her assessment
of the case, and of the best position for the child to take, and the reasons underlying such
recommendation, and may counsel against the pursuit of particular goals sought by the client.
However, a child may agree with thelawyer for inappropriate reasons. A lawyer mustremain
aware of the power dynamics inherent in adult/child relationships, recognize that the child
may be more susceptible to mtimidationand manipulation than some adult clients, and strive
to detect and neutralize those factors. The lawyer should carefully choose the best time to
express his or her assessment of the case..The lawyer needs to understand what the child
knows, and what factors are influencing the child's decision. The lawyer should attempt to
determine from the child's opinion and reasoning what factors have been most influential or
have been confusing or glided over by the child.

The lawyer for the child has dual fiduciary duties to the child which must be balanced.
On the one hand, the lawyer has a duty to ensure that the client is given the information
necessary to make an informed decision, including advice and guidance. On the Other hand,
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the lawyer has aduty not to overbear the will ofthe client While the lawyer may attempt to
persuade the child to accept a particular position, the lawyer may not advocate aposition
contrary to the child's expressed position except as provided by the applicable ethical
standards.

Consistent with the rules ofconfidentiality and with sensitivity to the child's privacy, the
lawyer should consult with the child's therapist and other experts and obtain appropriate
records. For example, achild's therapist may help the child to understand why an expressed
position is dangerous, foolish, or not in the child's best interests. The therapist might also
assist the lawyer in understanding the child's perspective, priorities, and individual needs.
Similarly, significant persons in the child's life may educate the lawyer about the child's
needs, priorities, and previous experiences.

As developmentally appropriate, the Child's Attorney should consult the child prior to
any settlement becoming binding.

The child is entitled to understand what the court has done and what that means to the
.child, at least with respect to those portions of the order that directly affect the child.
Children sometimes assume that orders are final and not subject to change. Therefore, the
lawyershould explain whether the ordermay be modified at another hearing, orwhetherthe
actions ofthe parties may affect how the order is carriedout.

C. Client Decisions

The Child's Attorney should abide by the client's decisions about the objectives of the
representation with respect to eachissue on whichthe childis competent to direct the lawyer,
and does so. The Child's Attorney should pursue the child's expressed objectives, unless the
child requests otherwise, and follow the child's direction, throughout the case.

Commentary

The child is entitled to determine the overall objectives to be pursued. The Child's
Attorney may make certain decisions about the manner of achieving those objectives,
particularly on procedural matters, as any adult's lawyer would. These Standards do not
require the lawyer to consult with the child on matters which would not require consultation
with an adult client, nor to discuss wifh the child issues for which the child's developmental,
limitations make it not feasible to obtain the child's direction, as with an infant or prevefbal
child.

1. The Child's Attorney should make a separate determination whether the child has
"diminished capacity" pursuant to Model Rule 1.14 (2000) with respect to each
issuein which the child is calleduponto direct the representation.

Commentary

These Standards do not presume that children of certain ages are"impaired,""disabled,"
"incompetent," or lack capacity to determine their position in litigation. Disability is
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contextual, incremental, and may be intermittent The child's abihty to contribute to a
determination ofhis or her position is functional, depending upon the particular position and
the circumstances prevailing at the time the position must be determined. Therefore, a child
may be able to determine some positions in the case but not others. Similarly, a child may be
able to direct the lawyer with respect to a particular issue at one time but not at another.

2. If the child does not express objectives of representation, the Child's Attorney
should make a good faith effort to determine the child's wishes, and advocate
according to those wishes if they are expressed. If a child does not or will not
express objectives regarding a particular issue or issues, the Child's Attorney
should determine and advocate the child's legal interests or request the
appointment of a Best Interests Attorney.

Commentary

There are circumstances in which a childis unableto express any positions, as in the case
of a preverbal child. Under such circumstances, the Child's Attorney should represent the
child's legal interests or request appointment of a Best Interests Attorney. "Legal interests"
are distinct from"best interests" and from the child's objectives. Legalinterests are interests
of the child that are specifically recognized in law and that can be protected through the
courts. A child's legal interests could include, for example, depending on the nature of the
case, a special needs child's right to appropriate educational, medical, or mental health
services; helping assure that children needing residential placement are placed in the least *^
restrictive setting consistent with their needs; a child's childsupport, governmental andother /
financial benefits; visitation with siblings, family members, or others the child wishes to
maintain contact with; and achild's due process or other procedural rights.

The child's failure to express a position is different frombeing unable to do so, and from
directing the lawyer notto take a position on certain issues. The child may have no opinion
with respect to a particular issue, or may delegate the decision-making authority. The child
may not want to assume the responsibility of expressing a position because of loyalty
conflicts or the desire not tohurt one of the parties. In that case, the lawyer is free to pursue
the objective that appears tobe in the client's legal interests based oninformation the lawyer
has, and positions the child has already expressed. A position chosen by the lawyer should
not contradict or undermine other issues about which the child has expressed a viewpoint
However, before reaching that point the lawyer should clarify with the child whether the
child wants the lawyer to take a position, orto remain silent with respect to that issue, or
wants the point of view expressed only if the party is out of the room. The lawyer is then
bound by the child's directive.

3. If the Child's Attorney determines that pursuing the child's expressed objective
would put the child at risk of substantial physical, financial or other harm, and is
not merely contrary to the lawyer's opinion of the child's interests, the lawyer
may request appointment of a separate Best Interests Attorney and continue to
represent the child's expressed position, unless the child's position is prohibited
by law or without any factual foundation. The Child's Attorney should not reveal
the reason for the request for aBest Interests Attorney, which would compromise r^%
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the child's position, unless such disclosure is authorized by the ethics rule on
confidentiality that is in force in the state.

Commentary

One ofthe most difficult ethical issues for lawyers representing children occurs when the
child is able to express a position and does so, but the lawyer believes that the position
chosen is wholly inappropriate or could result in serious injury to the child. This is
particularly likely to happen with respect to an abused child whose home is unsafe, but who
desires toremain or return home. A child may desire to live inadangerous situation because
it is all he or she knows, because of a feeling ofblame or ofresponsibility to take care of a
parent, or because ofthreats or other reasons to fear the parent The child may choose todeal
with a known situation rather than risk the unknown.

It should be remembered in this context that the lawyer is bound to pursue the client's
objectives only through means permitted by law and ethical rules. The lawyer may be
subject personally to sanctions for taking positions that are not well grounded in fact and
warranted by existing law or a good faith argument for the extension, modification, or
reversal ofexisting law.

In most cases the ethical conflict involved in asserting a position which would seriously
endanger the child, especially by disclosure of privileged information, can be resolved
through the lawyer's counseling function, ifthe lawyer has taken the time to establish rapport
with the child and gain that child's trust While the lawyer should be careful not to apply
undue pressure to a child, the lawyer's advice and guidance can often persuade the child to
change a dangerous or imprudentposition or at least identify alternative choices in case the
court denies the child's first choice.

If the child cannot be persuaded, the lawyer has a duty to safeguard the child's interests
by requesting appointment of a Best Interests Attorney. As a practical matter, this may not
adequately protect the child if the danger to the child was revealed only in a confidential
disclosure to the lawyer, becausethe Best Interests Attorneymay never learn ofthe disclosed
danger.

Model Rule 1.14 (2002) provides that "when the lawyer reasonably believes that the
client has diminished capacity, is at risk of substantial physical, financial or other harm
unless action is taken and cannot adequately act in the chent's own interest, the lawyermay
take reasonably necessary protective action ... the lawyer is impliedly authorizedunder Rule
1.6(a) to reveal information about the client, but only to the extent reasonably necessary to
protect the chent's interests."

If there is a substantial danger of serious injury or death, the lawyer must take the
minimum steps which would be necessary to ensure the child's safety, respecting and
following the child's direction to the greatest extent possible consistent with the child's
safety and ethical rules. States that do not abrogate the lawyer-client privilege or
confidentiahty, or mandate reporting in cases of child abuse, may permit reports
notwithstanding privilege.
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4. The Child's Attorney should discuss with the child whether to ask the judge to
meet with the child, and whether to call the child as a witness. The decision
should include consideration of the child's needs and desires to do either of these,
any potential repercussions of such a decisionor harm to the child from testifying
or being involved in case, the necessity of the child's direct testimony, the
availability of other evidence or hearsay exceptions which may substitute for
direct testimony by the child, and. the child's developmental abihty to provide
direct testimony and withstand cross-examination. Ultimately, the Child's
Attorney is bound by the child's direction concerning testifying.

Commentary

Decisions about the child's testifying should be made individually, based on the
circumstances. If the child has a therapist, the attorney should consult the therapist about the
decision and for help in preparing the child. In the absence of compelling reasons, a child
who has a strong desire to testify should be called to do so.

D. Appeals

Where appeals on behalf of the child are permitted by state law, the Child's Attomey
should consider and discuss with the child, as developmentally appropriate, the
possibility of an appeal. If the child, after consultation, wishes to appeal the order,
and the appeal has merit, the Child's Attorney should appeal. If the Child's Attorney
determines that an appeal would be frivolous or that he or she lacks the expertise
necessary to handle the appeal, he or she should notify the court and seek to be
discharged or replaced.

Commentary

The lawyer should explain not only any legal possibility of an appeal, but also the
ramifications of filing an appeal, including delaying conclusion of the case, and what will
happen pending a final decision.

E^ Obligations after Initial Disposition

The Child's Attorney should perform, or when discharged, seek to ensure, continued
representation of the child at all further hearings, including at administrative or judicial
actions that result in changes to the child's placement or services, so long as the court
maintains its jurisdiction.

Commentary

Representing a child continually presents new tasks and challenges due to the passage of
time and the changing needs of the child. The bulk of the Child's Attorney's work often
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comes after the initial hearing. The Child's Attorney should stay in touch with the child,
with the parties or their counsel, and any other caretakers, case workers, and service
providers throughout the term ofappointment to attempt to ensure that the child's needs are
met andthat thecase moves quickly to an appropriate resolution.

F. End ofRepresentation

The Child's Attomey should discuss the end of the legal representation with the child,
what contacts, if any, the Child's Attorney and the child will continue to have, and howthe
child can obtain assistance in the future, ifnecessary.

V. BEST INTERESTS ATTORNEYS

A. Ethics

BestInterests Attorneys are be bound by their states' ethics mles in all matters except as
dictated by the absence of a traditional attorney-client relationship with the child and the
particular requirements of their appointed tasks. Even outside of an attomey-chent
relationship, all lawyers have certain ethical duties toward the court, parties in a case, the
justice system, and the public.

Commentary

Siblings with conflicting views do not pose a conflict of interest for a Best Interests
Attorney, because such a lawyer is not bound to advocate a chent's objective. A Best
Interests Attomey in such a case should report the relevant views of all the children in
accordance with Standard V-F-3, and advocate the children's best interests in accordance
with Standard V-F-l.

B. Confidentiahty

A child's communications with the Best Interests Attorney are subject to state ethics rules
on lawyer-client confidentiahty, except that the lawyer may also use the child's confidences
for the purposes ofthe representation without disclosing them.

Commentary

ABA Model Rule 1.6(a) bars any release of information "except for disclosures that are
impliedly authorized in order to carry out the representation." Under DR 4-101(C)(2), a
lawyer may reveal confidences when "required by law or court order". As for
communications that are hot subject to disclosure under these or other applicable ethics rules,
a Best Interests Attomey may use them to further the child's best interests, without disclosing
them. The distinction between use and disclosure means, for example, that if a child tells the
lawyer that a parent takes drugs; the lawyer may seek and present other evidence of the drag
use, but may not reveal that the initial information came from the child. For more discussion
ofexceptions to confidentiahty, see the Commentary to Standard IV-A.
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C. Limited Appointments

If the court appoints the Best Interests Attorney to handle only a specific issue, the Best
Interests Attorney's tasks may be reduced as the court may direct.

D. Explaining Role to the Child

In a developmentally appropriate manner, the Best Interests Attorney should explain to
the child that the Best Interests Attorney will (1) investigate and advocate the child's best
interests, (2) will investigate the child's views relating to the case and will report them to the
court unless the child requests that they not be reported, and (3) will use information from the
child for those purposes, but (4) will not necessarily advocate what the child wants as a
lawyer for a client would.

E. Investigations

The Best Interests Attorney should conduct thorough, continuing, and independent
investigations, including:

1. Reviewing any court files of the child, and of siblings who are minors or are still
in the home, potentially relevant court files of parties and other household
members, and case-related records of any social service agency and other service ^^ \
providers; J J

2. Reviewing child's social services records, ifany,mental health records (except as
otherwise provided in Standard VT-A-4), drug and alcohol-related records,
medical records, law enforcement records, school records, and other records
relevant to the case;

3. Contacting lawyers for the parties, and nonlawyer representatives or court-
appointed special advocates (CASAs);

4. Contacting and meeting with the parties, with permission oftheir lawyers;

5. Interviewing individuals significantly involved with the child, who may in the
lawyer's discretion include, if appropriate, case workers, caretakers, neighbors,
relatives, school personnel, coaches, clergy, mental health professionals,
physicians, law enforcement officers, and other potential witnesses;

6. Reviewing the relevant evidence personally, rather than relying on other parties•
or counsel's descriptions and characterizations of it

7. Staying apprised of other court proceedings affecting the child, the parties and
other household members.

Commentary ^^
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t Relevant files to review include those concerning child protective services
developmental disabilities, juvenile delinquency, mental health, and educational agencies'
These records can provide amore complete context for the current problems ofthe child and
family. Information in the files may suggest additional professionals and lay witnesses who
should be contacted.

Though courts should order automatic access to records, the lawyer may still need to use
subpoenas or other discovery or motion procedures to obtain the relevant records, especially
those which pertain to the parties.

Meetings with the children and all parties are among the most important elements of a
•v competent investigation. However, there may bea few cases where aparty's lawyer will not

allow the Best-Interests Attorney to communicate with the party. Model Rule 4.2 prohibits
such contact without consent of the party's lawyer. In some such cases, the Best-Interests
Attorney may be able to obtain permission for a meeting with the party's lawyer present.
When the party has no lawyer, Model Rule 4.3 allows contact but requires reasonable efforts
to correct any apparent misunderstanding ofthe Best-Interests Attorney's role.

The parties' lawyers may have information not included in any of the available records.
They can provideinformation on their clients' perspectives.

Volunteer CASAs can often provide a great deal of information. The CASA is typically
^^ charged with performing an independent factual investigation, getting to know the child, and
^^ reporting on the child's best interests. Where there appears to be role conflict or confusion

over the involvement of both a lawyer and a CASA in the same case, there should be joint'
efforts to clarify and define the responsibihties ofboth.

F. Advocating the Child's Best Interests

1. Any assessment of, or argument on, the child's "best interests should be based on
objectivecriteria asset forth in the law related to the purposes ofthe proceedings.

2. Best Interests Attorneys should bring to the attentionof the court any facts which,
when considered in context, seriously call into question the advisability of any
agreed settlement.

3. At hearings on custody or parenting time, Best Interests Attorneys should present
the child's expressed desires (if any) to the court, except for those that the child
expressly does not want presented.

Commentary

Determining a child's best interests is a matter of gathering and weighing evidence,
reaching factual conclusions and then applying legal standards to them. Factors in
determining a child's interests will generally be stated in a state's statutes and case law, and
Best Interests Attorneys must be familiar with them and how courts apply them. A child's

•desires are usually one ofmany factors in deciding custodyandparenting time cases, and the
weight given them varies with age and circumstances.
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A Best Interests Attorney is functioning in a nontraditional role by determining the
position to be advocated independently ofthe chent The Best Interests Attorney should base
this determination, however, on objective criteria concerning the child's needs and interests,
and not merely on the lawyer's personal values, philosophies, and experiences. A best-
interests case should be based on the state's governing statutes and case law, or a good faith
argument for modification of case law. The lawyer should not use any other theory, doctrine,
model, technique, ideology, or personal rule of thumb without explicitly arguing for it in
terms of governing law on the best interests of the child. The trier of fact needs to understand
any such theory in order to make an informed decisionin the case.

The lawyer must consider the child's individual needs. The child's various needs and
interests may be in conflict and must be weighed against each other. The child's
developmental level, including his or her sense of time, is relevant to an assessment ofneeds.
The lawyer may seek the advice and consultation of experts and other knowledgeable people
in determining and weighing such needs and interests.

As a general rule Best Interests Attorneys should encourage, not undermine, settlements.
However, in exceptional cases where the Best Interests Attorney reasonably believes that the
settlement would endanger the child and that the court would not approve the settlement were
it aware of certain facts, the Best Interests Attorney should bring those facts to the court's
attention. This should not be done by ex parte communication. The Best Interests Attorney
should ordinarily discuss her or his concerns with the parties and counsel in an attempt to
change thesettlement, before involving thejudge. '*%

G. Appeals

Where appeals on behalf of the child are permitted by state law, the Best Interests
Attorney should appeal when he or she believes that (1) the trial court's decision is
significantly detrimental to the child's welfare, (2) an appeal could be successful considering
the law, the standard of review, and the evidencethat can be presented to the appellate court,
and (3) the probability and degree of benefit to the child outweighs the probability and
degree of detriment to the child from extending the litigation and expense that the parties will
undergo.

VI. COURTS

A. Appointment ofLawyers

A court should appoint a lawyer as a Child's Attorney or Best Interests Attorney as soon
as practicable if such an appointment is necessary in order for the court to decide the case.

1. Mandatory Appointment

A court should appoint a lawyer whenever such an appointment is mandated by
state law. A court should also appoint a lawyer in accordance with the A.B A.
Standards ofPractice for Representing a Child in Abuse and Neglect Cases (1996) ^\
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when considering allegations of child abuse or neglect that warrant state
intervention.

Commentary

Whether in adivorce, custody or child protection case, issues such as abuse, neglect or
other dangers to the child create an especially compelling need for lawyers to protect the
interests ofchildren. Lawyers in these cases must take appropriate steps to ensure that harm
to the child is nriniinized while the custody case is being litigated. Appointing alawyer is no
substitute for achild protective services investigation or other law enforcement investigation,
where appropriate. The situation may call for referrals to or joinder of child protection
officials, transfer ofthe case to the juvenile dependency court, or steps to coordinate the case
with arelated ongoing child protection proceeding, which may be in adifferent court. Any
question ofchild maltreatment should be acritical factor in the court's resolution ofcustody
and parenting time proceedings, and should be factually resolved before permanent custody
and parenting time are addressed. A serious forensic investigation to find out what happened
should come before, and not bediluted by, amore general investigation into the best interests
of the child.

2. Discretionary Appointment

In deciding whether to appoint a lawyer, the court should consider the nature and
adequacy of the evidence to be presented by the parties; other available methods
of obtaining information, including social service investigations, and evaluations
by mental health professionals; and available resources for payment Appointment
may be most appropriate in cases involving the following factors, allegations or
concerns:

a. Consideration of extraordinary remedies such as supervised
visitation, terminating or suspending parenting time, or awarding
custody or visitation to a non-parent

b. Relocation that could substantially reduce the child's time with a
parent or sibling;

c. The child's concerns or views;
d. Harm to the child from illegal or excessive drug or alcohol abuseby

a child or a party;
e. Disputed paternity;
f. Past or present child abduction or risk of future abduction;
g. Past or present family violence;
h. Past orpresent mentalhealth problems ofthe childor a party;
i. Special physical, educational, or mental health needs of a child that

require investigation or advocacy;
j. A high level ofacrimony;
k. Inappropriate adult influenceormanipulation;
1. Interferencewith custody or parenting time;
m. A need for more evidence relevant to the best interests ofthe child;
n. A need to minimize the harm to the child from the processes of

family separation and litigation; or
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Commentary

Specific issues that would best be addressed by a lawyer appointed
to address only those issues, which the court should specify in its
appointment order.

In some cases the court's capacityto decide the case properlywill be jeopardized without
a more child-focused framing of the issues, or without the opportunity for providing
additional information concerning the child's best interests. Often, because of a lack of
effective counsel for some or all parties, or insufficient investigation, courts are deprived of
important information, to the detriment of the children. A lawyer building and arguing the
child's case, or a case for the child's best interests, places additional perspectives, concerns,
and relevant, material information before the court so it can make a more informed decision.

An important reason to appoint a lawyer is to ensure that the court is made aware of any
views the child wishes to express concerning various aspects of the case, and that those views
will be given the proper weight that substantive law attaches to them. This must be done in
the least harmful manner — that which is least likely to make the child think that he or she is
deciding the case and passing judgment on the parents. Courts and lawyers should strive to
implement procedures that give children opportunities to be meaningfully heard when they
have something they want to say, rather than simply giving the parents another vehicle with
which to make their case.

The purpose of child representation is not only to advocate a particular outcome, but also
to protect children from collateral damage from litigation. While the case is pending,
conditions that deny the children a minimum level of security and stability may need to be
remedied or prevented.

Appointment of a lawyer is a tool to protect the child and provide information to help
assist courts in deciding a case in accordance with the child's best interests. A decision not to
appoint should not be regarded as actionably denying a child's procedural or substantive
rights under these Standards, except as provided by state law. Likewise, these Standards are
not intended to diminish state laws or practices whichafford children standing or the right to
more broad representation than provided by these Standards. Similarly, these Standards do
not limit any right or opportunity ofa child to engage a lawyer or to initiate an action, where
such actions or rights are recognized by law or practice.

3. Appointment Orders

Courts should make written appointment orders on standardized forms, in plain
language understandable to non-lawyers, and send copies to the parties as well as
to counsel. Orders should specify the lawyer's role as either Child's Attorney or
Best Interests Attorney, and the reasons for and duration of the appointment.

Commentary
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Appointment orders should articulate as precisely as possible the reasons for the
appointment and the tasks to be performed. Clarity is needed to inform all parties of the role
and authority of the lawyer; to help the court make an informed decision and exercise
effective oversight; and to facilitate understanding, acceptance and compliance. AModel
Appointment Order is at the end of these Standards.

When the lawyer is appointed for a narrow, specific purpose with reduced duties under
Standard VI-A-2(o), the lawyer may need to ask the court to clarify or change the role or
tasks as needed to serve the child's interests at any time during the course ofthe case. This
should be done with notice to the parties, who should also receive copies ofany new order.

4. Information Access Orders

An accompanying, separate order should authorize the lawyer's reasonable access
to the child, and to all otherwise privileged or confidential information about the
child, without the necessity of any further order or release, including, but not
limited to, social services, drug and alcohol treatment, medical, evaluation, law
enforcement, school, probate and court records, records of trusts andaccounts of
which the child is abeneficiary, and other records relevant to the case; except that
health and mental health records that would otherwise be privileged or
confidential under state or federal laws should be released to the lawyer only in
accordance with those laws.

Commentary

A model Order for Access to Confidential Information appears at the end of these
Standards. It is separate from the appointment order so that the facts or allegations cited as
reasons for the appointment are not revealed to everyone from whom information is sought
Use of the term "privileged" in this Standard does not include the attorney-client privilege,
which is not affected by it.

5. Independence

The court must assure that the lawyer is independent of the court, court services,
the parties, and the state.

6. Duration ofAppointments

Appointments should last, and require active representation, as long as the issues
forwhichthe lawyerwasappointed arepending.

Commentary

The Child's Attorney or BestInterests Attorney may be the only source of continuity in
the court system for the family, providing a stable point of contact for the child and
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institutional memory for the court and agencies. Courts should maintain continuity of '^
representation whenever possible, re-appointing the lawyer when one is needed again, unless
inconsistent with the child's needs. The lawyer should ordinarily accept reappointment If
replaced, thelawyer should inform and cooperate with the successor.

7. Whom to Appoint

Courts should appoint only lawyers who have agreed to serve in child custody
cases in the assigned role, and have been trained as provided in Standard VI-B or
are qualified by appropriate experience in custody cases.

Commentary

Courts should appoint from the ranks of qualified lawyers. Appointments should not be
made without regard to prior training or practice. Competence requires relevant training and
experience. Lawyers should be allowed to specify if they are only willing to serve as Child's
Attorney, or only as Best Interests Attorney.

8. Privately-Retained Attorneys

An attorney privately retained by or for a child, whether paid or not, (a) is subject
to these Standards, (b) should have all the rights and responsibihties of a lawyer
appointed by a court pursuant to these Standards, (c) should be expressly retained
as either a Child's Attorney or a Best Interests Attorney, and (d) should vigilantly ^\
guard the client-lawyer relationship from interference as provided in Model Rule. '
1.8(f).

B. Training

Training for lawyers representing children in custody cases should coven

1. Relevant state and federal laws, agency regulations, court decisions and court
rules;

2. The legal standards applicable in each kind of case in which the lawyer may be
appointed, including child custody and visitation law;

3. Applicable representation guidelines and standards;

4. The court process and key personnel in child-related litigation, including custody
evaluations and mediation;

5. Children's development, needs and abilities at different ages;

6. Communicating with children;

7. Preparing and presenting a child's viewpoints, including child testimony and
alternatives to direct testimony;
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8. Recognizing, evaluating and understanding evidence of child abuse and neglect

9. Family dynamics and dysfunction, domestic violence and substance abuse;

10. The multidisciplinary input required in child-related cases, including information
onlocal experts who can provide evaluation, consultation and testimony;

11. Available services for child welfare, family preservation, medical, mental health,
educational, and special needs, including placement, evaluation/diagnostic, and
treatment services, and provisions and constraints related to agency payment for
services;

12. Basic information about state and federal laws and treaties on child custody
jurisdiction, enforcement, and child abduction.

Commentary

Courts, bar associations, and other organizations should sponsor, fund and participate in
training. They should also offer advanced and new-developments training, and provide
mentors for lawyers who are new to child representation. Training in custody law is
especially important because not everyone seeking to represent children will have a family

-^ law background. Lawyers must be trained to distinguish between the differentkinds of cases
\ in which they may be appointed, and the different legal standards to be applied.

Training should address the impact of spousal or domestic partner violence on custody
and parenting time, and any statutes or case law regarding how allegations or findings of
domestic violence should affect custody or parenting time determinations. Training should
also sensitize lawyers to the dangers that domestic violence victims and their children face in
attempting to flee abusive situations, and how that may affect custody awards to victims.

C. Compensation

Lawyers for children are entitled to and should receive adequate and predictable
compensation that is based on legal standards generally used for determining the
reasonableness ofprivately-retained lawyers' hourly fees in family law cases.

1. Compensation Aspects ofAppointment Orders

The court should make clear to all parties, orally and in writing, how fees will be
determined, including the hourly rate or other computation system used, and the
fact that both in-court and out-of-court work will be paid for; and how and by
whom the fees and expenses are to be paid, in what shares. If the parties are to
pay for the lawyer's services, then at the time of appointment the court should
order the parties to deposit specific amounts ofmoney for fees and costs.

(f^ 2. Sources ofPayment
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Courts should look to the following sources, in the following order, to pay for the J
lawyer's services: (a) The incomes and assets of the parties; (b) Targeted filing
fees assessed against litigants in similar cases, and reserved in a fund for child
representation; (c) Government funding; (d). Voluntary pro bono service. States
and localities should provide sufficient funding to reimburse private attorneys, to
contract with lawyers or firms specializing in children's law, and to support pro
bono and legal aid programs. Courts should eliminate involuntary "pro bono"
appointments, and should not expect all or most representation to be pro bono.

3. Timeliness ofClaims and Payment

Lawyers should regularly bill for their time and receive adequate and timely
compensation. Periodically and after certain events, such as hearings or orders,
they should be allowed to request payment States should set a maximum number
of days for any required court review of these bills, and for any governmental
payment process to be completed.

4. Costs

Attorneys should have reasonable and necessary access to, or reimbursement for,
experts, investigative services, paralegals, research, and other services, such as
copying medical records, long distance phone calls, service of process, and
transcripts ofhearings. '"^

5. Enforcement

Courts should vigorously enforce orders for payment by all available means.

Commentary

These Standards call for paying lawyers in accordance with prevailing legal standards of
reasonableness for lawyers' fees in general. Currently, state-set uniform rates tend to be
lower than what competent, experienced lawyers should be paid, creating an impression that
this is second-class work. In some places it has become customary for the work of child
representation to be minimal and pro forma, or for it to be performed by lawyers whose
services are not in much demand.

Lawyers and parties need to understand how the lawyer will be paid. The requirement to
state the lawyer's hourly rate in the appointment order will help make litigants aware of the
costs being incurred. It is not meant to set a uniform rate, nor to pre-empt a court's
determination of the overall reasonableness of fees. The court should keep information on
eligible lawyers' hourly rates and pro bono availability on file,.or ascertain it when making
the appointment order. Judges should not arbitrarily reduce properly requested
compensation, except in accordance with legal standards ofreasonableness.

Many children go unrepresented because of a lack of resources. A three-fold solution is '*%
appropriate: hold more parents responsible for the costs of representation, increase public
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funding, and increase the number of qualified pro bono and legal service attorneys. All" of
these steps will increase the professionalism ofchildren's lawyers generally.

As much as possible, those whose decisions impose .costs on others and on society should
bear such costs at the time that they make the decisions, so that the decisions will be more
fully informed and socially conscious. Thus direct payment oflawyer's fees by litigants is
best, where possible. Nonetheless, states and localities ultimately have the obligation to
protect children in their courtsystems whoseneeds cannototherwise bemet

Courts are encouraged to seek high-quality child representation through contracting with
special children's law offices, law firms, and other programs. However, the motive should
not be a lower level of compensation. Courts should assure that payment is commensurate
with the fees paid to equivalently experienced individual lawyers who have similar
qualifications and responsibilities.

Courts and bar associations should establish orcooperate with voluntary pro bono and/or
legal services programs to adequately train and support pro bono and legal services lawyers
in representing children in custody cases.

In jurisdictions where more than one court system deals with child custody, the
availability, continuity and payment of lawyers should not vary depending onwhich court is
used, nor on the type ofappointment.

D. Caseloads

Courts should control the size of court-appointed caseloads, so that lawyers do not have
so many cases that they are unable to meet these Standards. If caseloads of individual
lawyers approach or exceed acceptable limits, courts should take one or more of the
following steps: (1) work with bar and children's advocacy groups toincrease the availability
of lawyers; (2) make formal arrangements for child representation with law firms or
programs providing representation; (3) renegotiate existing court contracts for child
representation; (4) alert agency administrators that their lawyers have excessive caseloads
andorder them to establish procedures or a plan to solve theproblem; (5) alertstate judicial,
executive, and legislative branch leaders that excessive caseloads jeopardize the ability of
lawyers to competently represent children; and(6)seekadditional funding.

E. Physical accommodations

Courts should provide lawyers representing children with seating and work space
comparable to that of other lawyers, sufficient to facilitate the work of in-court
representation, and consistent with the dignity, importance, independence, and impartiality
that they ought to have.

F. Immunity

Courts should take steps to protect all lawyers representing children from frivolous
lawsuits and harassment by adult litigants. Best Interests Attorneys should have qualified,
quasi-judicial immunity for civil damages when performing actions consistent with their
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appointed roles, except for actions that are: (1) willfully wrongful; (2) done with conscious
indifference or reckless disregard to the safety of another; (3) done in bad faith or with
malice; or (4) grossly negligent. Only the child should have any right of action against a
Child's Attorney or Best Interests Attorney.

Commentary

Lawyers and Guardians Ad Litem for children are too often sued by custody litigants.
Courts, legislatures, bar organizations and insurers should help protect all children's lawyers
from frivolous lawsuits. Immunity should be extended to protect lawyers' abihty to fully
investigate and advocate, without harassment or mtimidation. In determining immunity, the
proper inquiry is into the duties at issue and not the title of the appointment. Other
mechanisms still exist to prevent or address lawyer misconduct: (1) attorneys are bound by
their state bars' rales of professional conduct; (2) the court oversees their conduct and can
remove or admonish them for obvious misconduct; (3) the court is the ultimate custody
decision-maker and should not give deference to a best-interests argument based on an
inadequate or biased investigation.
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APPENDIX A

IN THE COURT OF

Petitioner,

v. Case No.

Respondent

In Re: , D.O.B.

CHILD REPRESENTATION APPOINTMENT ORDER

I. REASONS FOR APPOINTMENT

This case came on this , 20 , and it appearing to the Court that
appointing a Child's Attomey or Best Interests Attorney is necessary to help the Courtdecide
the case properly,because of the following factors or allegations:

A. Mandatory appointment grounds:

(_) The Court is considering child abuse or neglect allegations that warrant state intervention.
(_) Appointment is mandated by state law.

B. Discretionary grounds warranting appointment:

(_) Consideration ofextraordinary remedies suchas supervised visitation, terrninating or
suspendingvisitation with a parent, or awarding custody orvisitation to a non-parent
(_) Relocationthat could substantially reduceofthe child's time with a parentor sibling
(_) The child's concerns or views
(_) Harm to the child from illegal or excessive drug or alcohol abuse by a child or.a party
(_) Disputed paternity
(_) Past or present child abduction, or risk of future abduction
(_) Past or present family violence
(_) Past or presentmental health problems ofthe child or a party
(_) Specialphysical, educational, ormental health needs requiring investigation or advocacy
(__) A high level ofacrimony
(J Inappropriate adult influence or manipulation
(_) Interference with custody or parenting time
(_) A need for more evidence relevant to the best interests of the child
(_) A need to minimize the harm to the child from family separation and litigation
(_) Specific issue(s) to be addressed:
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n. NATURE OF APPOINTMENT

, a lawyer who has been trained in
child representation in custody cases and is willing to serve in such cases in this Court, is
hereby appointed as (_) Child's Attorney (_) Best Interests Attomey, for the (J the child or
children named above (J the children) ; ,
to represent the children) in accordance with the Standards of Practice for Lawyers
Representing Children in Custody Cases, a copy of which (__) is attached (J has been
furnished to the appointee. A Child's Attomey represents the child in a normal attorney-
client relationship. A Best Interests Attorney investigates and advocates the child's best
interests as a lawyer. Neither kind of lawyer testifies or submits a report. Both have duties of
confidentiality as lawyers, but the Best Interests Attorney mayuse information fromthe child
for the purposes of the representation.

HI. FEES AND COSTS

The hourly rate of the lawyer appointed is $ , for both in-court and out-of-court
work.

(J The parties shall be responsible for paying the fees and costs. The parties shall deposit
$ with (_) the Court, (_) the appointed lawyer. shall deposit
$ , and shall deposit $ . The parties' individual shares
of the responsibility for the fees and costs as between the parties (J are to be determined **%.
later (J areas follows: to pay %; to pay %. '

(_) The State shallbe responsible for paying the fees and costs.

(J The lawyer has agreed to serve without payment. However, the lawyer's expenses will be
reimbursed by (__) the parties (_) the state.

IV. ACCESS TO CONFIDENTIAL INFORMATION

The lawyer appointed shall have access to confidential information about the child as
provided in the Standards of Practice for Lawyers Representing Children in Custody Cases
and in an Order for Access to Confidential Information that will be signed at the same time
as this Order.

THE CLERK IS HEREBY ORDERED TO MAIL COPIES OF THIS ORDER TO ALL
PARTIES AND COUNSEL.

DATE: , 20
JUDGE
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APPENDIX B

IN THE COURT OF

Petitioner,

Case No.

Respondent

In Re: ; , D.O.B.

ORDER FOR ACCESS TO CONFIDENTIAL INFORMATION
has been appointed as (_) Best

Interests Attomey (J Child's Attorney for (J the child or children named
above (_) the child , and so shall have immediate
access to such child or children, and to all otherwise privileged or
confidential information regarding such child or children, without the
necessity of any further order or release. Such information includes but is
not limited to social services, drug and alcohol treatment, medical,,
evaluation, law enforcement, school, probate and court records, records of
trusts and accounts of which the child is a beneficiary, and other records
relevantto the case, including court records ofparties to this case or their
household members.

Mental health records that are privileged or confidential under
state or federal laws shall be released to the Child's Attorney or Best
Interests Attomey only in accordance with such laws.

THE CLERK IS HEREBY ORDERED TO MAIL COPIES OF THIS
ORDER TO ALL PARTIES AND COUNSEL.

DATE: ,20

JUDGE
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Representing Children: Standards for
Attorneys and Guardians ad Litem in
Custody or Visitation Proceedings
(With Commentary)

>

S. Preamble
a

3

T"^ Standards set forth guidelines for the appointment
^ and role of counsel and guardians ad litem representing children1
B ln custody and visitation proceedings.* TTie Standards address
1' when lawyers and guardians ad litem should be appointed and
§ . their obligations and responsibilities.
£ Tn^ Standards apply to three distinct categories: counsel
£• for children who are empowered to direct the role of counsel
I (counsel representing "unimpaired" clients); counsel for children
3 lacking the capacity to direct the role of counsel (counsel repre

senting "impaired" clients); and guardians ad litem (regardless of
the child's capacity and regardless ofwhether the guardian is an
attorney).

Standards 1.1 to 1.3 address the appointments of counsel
and guardians ad litem for children. They address when such ap
pointments should be made, the training persons eligible for ap
pointments should have, and the first steps both courts making
the appointments and the persons who are appointed should
take. Standards 1.1 to 1.3 apply to all appointments for children
including counsel '.and guardian ad litem appointments. Stan-

1 In these Standards, "counsel" refers to an attorney acting as alawyer
for achild. A guardian ad litem may or may not be an attorney.

2 There are many other proceedings in which representatives are rou
tinely assigned to represent children, including abuse and neglect proceedings
termination ofparental rights proceedings, and juvenile delinquency proceed
ings. These Standards do not reach any of those types ofcases. These Stan
dards only apply to private custody or visitation proceedings, including those
between parents and non-parents in which the state is not aparty and the stan
dard by which the case is to be decided is the best interests ofthe child More
over, the Standards only apply to the visitation and custody issues in those
cases. Other issues that commonly arise in those cases, such as child support
and other financial matters, are beyond the scope of these Standards.
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dards 21 to 2.13 address the behavior of attorneys assigned to
represent children as counsel. Standards 2.3 to 2.6 and Standards
27to 213 differentiate the role of counsel depending on the age,
maturity, and intelligence of the child. Standards 3.1 to 3.8 ad
dress the role of guardians ad litem. Those Standards apply to all
guardian ad litem appointments, whether or not the guardian is
an attorney or acourt combines the role of guardian ad litem and
counsel, the attorney should represent the client in accordance
with Standards 2.1 to 2.13.

These Standards are not intended to contravene state law.
Rather they are designed to fill gaps where they exist. In addi
tion to the extent the Standards actually conflict with current law
in a'particular jurisdiction, it is hoped the law will be reevaluated
in light of these Standards. The Standards are most likely to be
particularly useful, however, in those jurisdictions that currently
provide little guidance either to judges or lawyers as to when and
why children should be represented.

1 Standards Relating to the Appointment of Counsel and
Guardians ad Litem for Children in Custody or Visitation
Proceedings

The following standards are applicable to all appointments
of representatives for children, including appointments of coun
sel and guardians ad litem.

11 Courts should not routinely assign counsel or guardians ad
litem for children in custody or visitation proceedings. Ap
pointment of counsel or guardians should be preserved for
those cases in which both parties request the appointment or
the court finds after a hearing that appointment is necessary
in light of the particular circumstances ofthe case.

Comment

These Standards reject the general call for children to be
represented in all matrimonial cases. Representatives for chil
dren, whether counsel or guardians ad litem, may be appropriate
in particular cases. Other than in those cases, however, children
are not necessarily better served by being given arepresentative,
and the other parties to the action may be adversely affected by
the appointment. In the absence of a particular reason for as-

J

Vol. 13, Summer 1995 Representing Children

signing representation for a child, the representative frequently
will merely duplicate the efforts of counsel already appearing in
the case.

Matrimonial and related custody proceedings should con
tinue to be viewed as private disputes brought to the court for
resolution because the parties are unable to resolve the dispute
by other means. The mere fact that parents have decided to re
solve their dispute in a contested manner is insufficient reason to
require a separate legal representative for children in most cases.

.Furthermore, the routine addition of representatives for
children may delay the proceedings and tax the resources both of
the parties and the courts. Adding a lawyer orguardian ad litem
cannot only increase the fees; overall costs may become geomet
rically greater if the child's representative wishes to retain paid
experts whose contributions may, in turn, encourage the parties
to retain additional experts. These greater expenses may ulti
mately be detrimental to the child's interests, since less money
will be available after the divorce (and during its pendency) to
spend on the child. If the child's representative is paid by the
county, taxpayers will besubsidizing private parties engaged in a
private legal dispute; in the absence ofallegations that the child
has suffered serious risk of harm that rises to the level of abuse
or neglect, this would appear to be a misuse of public money. If
representatives for children are unpaid, there will be an insuffi
cient number of qualified professionals routinely available to
represent children.3

A review of the laws in the different jurisdictions in the
United States reveals that very few states provide meaningful
guidance about any aspect of the use ofrepresentatives for chil
dren in custody or visitation cases. Relatively few states provide
courts with any meaningful guidelines regarding when to make
appointments. In the vast majority of jurisdictions, the relevant
statute or caselaw merely recognizes the court's discretion to
make an appointment when, for example, "the court determines

3 See America's Children at Risk: A National Aoenda for
Legal Action 3-8 (Report of the American Bar Association Working Group
on the Unmet Needs of Children and Their Families 1993).
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pointed representative should take the necessary steps to ensure
clarification. Ideally, the representative should arrange for a
meeting with all counsel and the judge shortly after the assign
ment to request specific guidance as to his or her role, the tasks
to be performed, and the reasons for this assignment.

When judges are explicit about the purpose of the assign
ment, the representative should feel free to react. If a lawyer
appointed as counsel to represent a child is given instructions by
the court that conflict with the ethical obligations of counsel's
role, counsel should inform the court as promptly as possible that
counsel's higher duty is to the professional rules. Once counsel
has determined that the child is impaired or unimpaired for pur
poses of the representation pursuant to Standard 2.2, infra, it is
appropriate for counsel to inform both court and the parties of
thai determination.

2. Standards Relating to Counsel for Children

a. Determination of "impaired" or "unimpaired" children

The following standards are applicable to all appointments
of counsel for children. These standards control the behavior of

lawyers acting in the capacity of counsel for children. When law
yers are acting in such.a capacity, of course, they are fully bound
by the controlling rules of professional conduct in their
jurisdiction.

2.1 In order to define the appropriate nature of his or her role
and responsibilities as counsel for a child, counsel should
determine whether the child client is "impaired" or
"unimpaired."

Comment

Rule 1.14 of the American Bar Association's Model Rules of
Professional Conduct makes clear that a lawyer's role and re
sponsibilities vary sharply, depending upon whether the client is
"impaired" or "unimpaired."12 As the Rule recognizes, children
are among the populations of clients who may suffer from an

12 Although Model Rules are not binding on counsel unless adopted in a
particular jurisdiction, they refect the most current thinking of the American
Bar Association and usefully serve as guidelines for these Standards.

Vol. 13, Summer 1995 Representing Children

^impairment" that affects the client's ability to participate mean-
hs8Smenat" "T'̂ re,ationshiP'V- the' Rule andte Commentary also recognize, the age of achild is not the cen
tral cri.tenon for assessing "impairment." Children can bim
paired" or "unimpaired," depending upon their age demie of
maturity, ntelligence, level of compr^nsion bil fy \0 c«
nicate, and other similar factors. TT.us, in every casein wffin
attorney ,s appointed to represent achild client thHuornev
must make athreshold judgment about whether the hen S
paired or "unimpaired." TTiat determination will guide he a
torney's responsibilities throughout the course of the
representation. Standards 2.3 to 2.6, infra, set forth gu'delines
for representation of "unimpaired" children; Standards 27to
2.13, infra, apply to the representation of "impaired" children

2.2 There is arebuttable presumption that children age twelve
and above are unimpaired. There is arebuttable presump
tion that children below the age of welve are impaTed
Under this Standard, the child's counsel, rather 7anti
judge, is to make the judgment whether the child is impaired.

Comment

The Model Rules of Professional Conduct provide little gui
dance to lawyers representing child clients who may be "im-
paired" by virtue.of their age and/or level of maturity ^e
Model Rules recognize that "a client's ability to make adequate y
considered decisions" may be "impaired" by reason of "mm^r tv
mental disabihty, or for some other reason."" However he'
Rules say (a) nothing about how lawyers are to determ ne
t?an^rotn^rtiCUHlar ^ "*"**« ^impaired and (b) "tually nothing about what lawyers may or must do when thev
represent impaired clients." Rule 1.14(b) merely states: "A law

Any mental or physical condition of aclient that renders him incapa
ble of making aconsidered judgment on his own behalf ^addi
Uonal responsibilities upon his lawyer. Where an mTompe" em t
acting through aguardian or other legal representative Zye1
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when children should have the power to consent to health-re
lated treatment, has written:

Many authors have reexamined the presumption that
minors are incompetent to make decisions regarding
their own health or research participation. The conclu
sions drawn by these authors are strikingly similar. On
the basis of cognitive-developmental theory and re
search, all authors suggest that children age. 14 and
older possess the requisite cognitive and intellectual ca
pacities to render them comparable to adults, as a
group, relative to competency. And, most of these au
thors recognize that many children attain this highest
level of cognitive functioning by age 12."18
This research was conducted to support the conclusion that

almost all children above the age of twelve are competent to
make informed medical decisions about their own treatment.
Surely if children over the age of twelve are able to make such
decisions, they are mature and intelligent enough to perform the
lesser task of instructing their lawyer as to their wishes in a cus
tody or visitation proceeding.

Second, children as young as twelve years ofage already en
joy many rights recognized under the law. These rights include
the First Amendment right to free speech19 and the Fourteenth
Amendment privacy and autonomy rights to choose to terminate
an abortion over the objection of their parents.20

Indeed, as the empirical data suggests, many judges already
treat children age twelve as a dividing line with regard to the
degree to which judges are interested in the views of the child. In
the only known survey of its kind, juvenile court and circuit court
judges in Virginia who together decide all custody cases in that
state were surveyed to determine whether and to what extent
Ihey are interested in the views of the children who are the sub-

is- Lois A. Weithorn, Involving Children in Decisions Affecting Their Own
Welfare, in Children's Competence to Consent 235 (Gary B. Melton et al.
1983). See also, Gary B. Melton, Children's Competence to Consent, in Chil-
drens Competence to Consent 1, 14 (Gary B. Mellon el al. eds., 1983).

19 See, e.g., Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S.
503(1969).

20 See, e.g., Ohio v. Akron Reproductive Health Ctr., 497 U.S. 502 (1990);
BeUotti v. Baird, 443 U.S. 622 (1979). See also Carey v. Population Serv. Int'l,
431 U.S. 678 (1977).

Vol. 13, Summer 1995 Representing Children lj

ject of the custody dispute.21 Virtually all judges reported that
the preference ofchildren aged fourteen and older was extemely
important (89 percent of the judges surveyed described the pref
erence of children fourteen years or older as dispositive or ex
tremely important).22 Moreover, virtually all of the judges rated
the preferences of children aged ten and thirteen as extremely
important (54 percent).23 In sharp contrast, 92 percent of the
judges rated the preferences of children between the ages of six
to nineas only somewhat important or as not important.24 Most
judgesconsidered the views of childrenbelow the age of six to be
irrelevant.25

This study might suggest that the presumption of unimpair-
mentbe made at age ten. Unfortunately, because the study used
a broad category (ages ten to thirteen) foi children immediately
below fourteen years of age, the study does not indicate how
many judges would give even greater weight to children aged
twelve and thirteen, as opposed to those aged ten and elevem.
At the very least, however, this study clearly shows that judges
give significant weight to the expressed views of a twelve-year-
old.

(b) Exercising Discretion As to Each Client

It is, of course, neither possible nor desirable to eliminate all
discretionfor lawyers! This portion of the Commentarydiscusses
how a lawyer ought to determine whether a child is of sufficient
preference. It is essential that lawyers be given meaningful gui
dance when making this crucial determination or else a central
purpose of these Standards would be defeated—the avoidance of
dramatically disparate behavior byprofessionals in similarly situ
ated cases.

For purposes of determining impairment, counsel's inquiry
should focus on the process by which a client reaches a position,
not on the position itself. A lawyer who has reason to believe a
child over the age of twelve is impaired should evaluate the

21 Elizabeth S. Scott et al., Children's Preference in Adjudicated Custody
Decisions, 22 Ga. L. Rev. 1035 (1988).

22 Id. at 1050.

23 Id.
24 id.

25 Id. at 1046.
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2.4 Unimpaired clients, regardless ofage, have theright to set the
goals of representation. Counsel for an unimpaired client
should discuss the case with the child and counsel him or her

with regard to the objectives of representation. Counsel is
obliged to seek to attain the objectives ofrepresentation set by
the client.

Comment

The ethical rules of professional conduct emphasize the cli-
enl-centered focus of lawyers. The American Bar Association's
Model Code of Professional Responsibility provides that "the au
thority to make decisions is exclusively that of the client and, if
made within the framework of the law, such decisions are bind
ing on his lawyer."31 Similarly, the Model Rules of Professional
Conduct require that lawyers representing unimpaired clients
"abide by a client's decisions concerning the objectives of repre
sentation."32 This requirement "is based on the assumption that
the client, when properly advised and assisted, is capable of mak
ing decisions about important matters."33 Lawyers representing
children must accord them the same ultimate authority to deter
mine the objectives of the litigation, unless the child's ability to
make decisions is impaired.

The attorney-client relationship is, of course, richly tex
tured.34 A central component of lawyering involves assisting cli
ents to reach the position that makes the most sense for them.
Lawyers are expected to counsel clients, to provide them with
feedback, and to help them sort out the advantages and disad
vantages of the choices before them. This important counseling
role is especially vital when lawyers represent young people.
However, the basic principle remains that the final choice of
what position to take in the litigation is the client's.35

31 Model Code of Professional Responsibility EC 7-7 (1982).
32 Model Rules of Professional Conduct Rule 1.2(a) (1994).
33 hi. Rule 1.14 cmt.

34 Id. Rule 2.1 (1994).
35 See also Bounds of Advocacy Standard 2.17 (American Academy of

Matrimonial Lawyers 1991). reprinted in 9 J. Am. Acad. Matrim. Law. 1, 24
(1992): "An attorney should not allow personal, moral or religious
beliefs to diminish loyalty to the client or usurp the client's right

to make decisions concerning the objectives of representation."

rol. 13, Summer 1995 Representing Children 17

Difficult ethical issues remain when, counsel believes the
child spreference is the result of parental manipulation or when
counse has evidence that awarding custody in accordance with
the child s preference will put the child at risk of severe harm
At a minimum, counsel's role as counselor, and advisor should
include confronting the client with these concerns and having a
full and frank conversation about the implications of the child's
stated preferences. But counsel should not be free to second-
guess the client or to work against the legitimate ends the client
seeks If counsel is-unsuccessful in persuading the unimpaired
client to seek adifferent outcome, counsel is obliged to zealously
seek to effect the result sought by the client even when counsel
disagrees with the wisdom of the client's preferences.3' The onlv
measure of escape provided by the ethical rules is when the "cli
ent insists upon pursuing an objective that the lawyer considers
repugnant or imprudent."" Counsel may then ask the court to
permit withdrawal, provided that "withdrawal can be accom
plished without material adverse effect on the interests of the
client. 3S

2.5 Counselfor an unimpaired child should be treated by all par
ties and the court as acounsel ofrecord unless the court ex
pressly specifies otherwise.

Coinriient

,,™s *a"dard "kV'y cIarifies that counsel for an unimpaired
child should be treated as all other counsel of record in alawsuit
except to the extent limited by court order. The emphasis of this
Standard is on process. When notices are sent to counsel for
example, the child's counsel should be included. When pleadings
are filed, all counsel of record should routinely receive them
Similarly, attorneys for other parties may not communicate with
he chi dor have the child evaluated without the permission of

the child s counsel.

36 See, e.g., Robert M. Horowitz &Howard A. Davidson, Tough Deci-
sionsfor the Tender Years, Fam. Advoc, Winter 1988, at 8,11. See also Juve
nile Justice Standards, supra note 27, at Standard 3.1(b)(1).

37 Model Rules of Professional Conduct Rule 116 fl99<n
38 Id. Rule 1.16(b). " l '"
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an impaired child, as all other counsel of record, may file any
motions or other pleadings seeking relief on the child sbehalf.

However, the admonition in the Commentary to Standard
25should be kept in mind. This standard is not meant to expand
the purpose of the initial assignment. When the court has limited
counsel's involvement to issues of custody or visitation - ex
cluding counsel from taking part in other matters such as prop
erty division or financial issues - it is appropriate to treat the
child's lawyer as counsel of record only with regard to those is
sues for which counsel has been assigned.

210 When representing an impaired child, counsel should take
appropriate measures to protect the child from harm that
may be incurred as a result of the litigation by striving to
expedite the proceedings and encouraging settlement in or
der to reduce trauma that can be caused by the litigation.

Comment

As set forth in the Commentary to Standard 2.6, children are
particularly vulnerable to the harms commonly associated with
custody and visitation litigation. The Commentary to Standard
26is generally applicable to this Standard. However, nothing in
this Standard is intended to put counsel for the impaired child in
the awkward position of being asked to propose aparticular out
come that appears to be based on the preference of the child s
counsel. If either of the parties were to ask counsel to state such
aposition, consistent with Standard 2.7 counsel must decline to
do so.45

45 Experienced counsel who have represented very young children in cus
tody proceedings consider the roles of investigator and protector to be of enor
mous benefit to children. Stephen Wizner &Miriam Berkman. Being "Lawyer
for aChild Too Young to be aClient: AClinical Study, 68 Neb. L. Rev. J3U
(1989).
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2.11 As a general rule, counsel for an impaired child should en
courage settlement and should not undermine settlement ef
forts by the parties. In exceptional cases, where counsel
reasonably believes that the court would not approve the
settlement if it were aware of certain facts, counsel should
bring those facts to the court's attention.

Comment

As Standard 2.10 indicates, ordinarily counsel serves the
child's interests by encouraging settlement. However, when
counsel believes a proposed settlement may endanger the child,
counsel's duty to protect the child may require interposing an
objection to the proposed settlement at least to the extent of
bringing the matter to the court's attention. This duty applies
unless counsel is: prohibited from disclosing information by rea
son of the attorney-client privilege. This standard requires that
counsel reasonably believe the court would not approve the set
tlement if it possessed the facts known to counsel. In those ex
ceptional cases, counsel should alert the court before allowing
the settlement to be completed. The manner of alerting the court
may vary. However, ex parte communication is inappropriate.
Ordinarily, counsel should file a formal pleading with notice to
all parties. '

2.12 During the pretrialstage of a case, counsel for an impaired
child should use all appropriate procedures to develop facts
which the decisionmaker should consider in deciding the
case and which otherwise would not be brought to the deci
sionmaker's attention.

Comment

Counsel for'impaired children can play a very productive
role in custody proceedings by becoming an aggressive fact
finder seeking to uncover information that the decisionmaker
should consider relevant. This Standard addresses counsel's role

in the pretrial stage. Standard 2.13 focuses on counsel's role at
an evidentiary hearing. These two Standards are closely con
nected and are both founded oh a certain model of the role of a

lawyer for an impaired client. This objectively defined role is
similar to that of amicus curiae: counsel should become familiar



^urnal of the American Academy of Matrimonial Lawyers

with the factors that properly may be taken into account in deter
mining the child's best interests, then satisfy himself or herself
that the court has the necessary facts to decide the case.

The precise steps counsel should take to accomplish this will
vary depending on the procedures in the jurisdiction. In many
jurisdictions, for example, an independent investigation, will be
conducted by an agency connected with the court. In other juris
dictions, no investigation of any kind will be ordered. Counsel
should set into motion the process by which relevant facts will be
uncovered. If an independent investigation has been conducted,
it may be sufficient for counsel to speak with the principal inves
tigator and read the final report. If counsel is satisfied that a
thorough investigation has been conducted, there may be no fur
ther investigative work necessary.

Among the procedures to develop facts that counsel should
considerare all types of discovery, including interrogatories, dep
ositions, interviews of witnesses, requests for production of docu
ments, and so forth. Ordinarily, counsel should plan to interview
each of the adults seeking custody or visitation (after receiving
permission from their counsel) and to ascertain whether there
are other witnesses who counsel should interview, such as
caregivers, healthcare providers, and teachers. In addition, in
preparing for trial, counsel should consider interviewing all wit
nesses who may be called, including experts who have filed a re
port with the court or who have been retained or assigned to
investigate the case.

Some might object that reducing counsel's role to a fact-
gatherer who may present facts to the court that would otherwise
not be disclosed deprives the child of his or her own lawyer
within the ordinary use of the term.46 Although this iscorrect, it
is not possible to provide an impaired child with an advocate in
the traditional sense of the word. It is for this reason, among
others, that these Standards prohibit counsel representing im
paired children from undertaking a traditional advocate's role.
Having eschewed such a role, this Standard strives to define an
objective alternative role.

46 Shannan L. Wilber, Independent Counsel for Children, 27 Fam. L. Q.
349, 355-56 (1993).
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2.13 ^ atrial or hearing to determine custody or visitation the
primary function of counsel for an impaired child is to
make the decisionmaker aware ofall facts which the deci
sionmaker should consider.

Comment

This Standard addresses the role of counsel for an impaired
dar9 9n HVt!ary hearing' ll iS d0Se,y connected *ithPS andard 2.12 which addresses the role of counsel in the pretrial state
of acustody or visitation case. TTiis Standard applies to als rua-
10ns where evidence is presented to afact-finder to persuade the

fact-finder to decide acontroversy between the parties T^
Standard sets out anon-partisan role of counsel for an impaired .

a. Counsel should use all appropriate procedures, including
cross-examination and presentation of witnesses, to ad
duce facts which the decision-maker should consider and
which otherwise would not be adduced.

Comment

Counsel should not routinely cross-examine witnesses called
by other parties nor should counsel routinely present witnesses
Rather counsel should consider asking questions of7S
called by another party only if counsel believes there are relevan
facts that have not already been elicited. Counsel can therebv
serve as an important check against the danger that relevant in
formation will be hidden from the court's attention. However
counsel is not a partisan seeking to elicit facts in order to per
suade the court to reach aparticular outcome. Trie purpose of
counse s cross-examination of presenting evidence is simply to
place the court in the best possible position to decide the case on
the basis of the child's best interests.
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sional conduct to represent an unimpaired client (the guardian).
These Standards are applicable to all guardian ad litem appoint
ments when the guardian is not separately represented, whether
or not the guardian is an attorney.48 However, when attorneys
assigned as a guardian ad litem intend to represent a child as
counsel, Standards 2.1 through 2.13 are controlling under these
standards.

3.1 A guardian ad litem who is also an attorney should not com
bine the roles of counsel and guardian except in accordance
with the provisions of Standards 2.1 through 2.13.

Comment

This Standard rejects the hybrid arrangement by which at
torneys who are appointed as guardians ad litem in effect retain
themselves as counsel for the guardian and, in their role as
"counsel," take their instructions from the "guardian." Such an
arrangement is inconsistent with these Standards. It is inconsis
tent because the assigned adult, wearing the title "guardian,"
would be permitted to make decisions on behalf of the child (in
violation of Standard 3.2) and would then be able to engage
counsel who would effect the goals sought by the guardian.

Under this Standard, when an attorney assigned as a guard
ian for a child acts as counsel, the provisions in Standard 2 are
controlling. When acting as a guardian, whether or not a mem
ber of the bar, the provisions in Standard 3 are controlling.

4» When attorneys are assigned as guardians ad litem, they are not per
forming a role as an attorney. As a result, they are not bound by the ethical
rules constraining the performance ofattorneys as attorneys. Inaddition, when
attorneys are performing guardian ad litem functions, they may not be covered
by their ordinary malpractice insurance policy. As these Standards further de
velop, in many jurisdictions, guardians may be called as witnesses in the
proceeding.
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3.2 The guardian ad litem shall not make a recommendation on
the outcome of the proceeding or on contested issues during
the litigation.

Comment

Commonly, guardians ad litem are appointed for the pur
pose of making a recommendation concerning the best interests
of the child. This Standard rejects the two implicit assumptions
underlying that traditional purpose. First, that there are adults
with special abilities to determine a child's best interests and that
when such adults are assigned to find them they will succeed.
Second, that children are better off when an adult — other than
the judge — whom they do not know is assigned the task of de
termining their best interests and seeking to effect a result consis
tent with the adult's perception of them.

Guardians ad litem can be useful in these proceedings but
they should not be encouraged to permit their own ideas about
child rearing or children's best interests to make a difference in
how the case is decided. To avoid this, guardians should shift
their focus from what is the best outcome for the child to what is
the best process by which the case should be decided.

Standard 2.7 prohibits lawyers in the role of counsel from
advocating a position based on the lawyer's personal beliefs as to
the child's best interests. This prohibition is not based on any
professional rules of attorney behavior; to the contrary, as the
Commentary to Standard 2.7 discusses, those rules actually ap
pear to permit counsel, acting as "de facto" guardian, to advocate
such positions. Rather, the prohibition is based on. the same
principles that lead to this Standard.

This prohibition avoids a common pitfall in these proceed
ings when guardians are permitted to take sides: cases often re
sult in a form of double teaming with the guardian and attorney
for one of the parties joining in concert to thwart the interests of
the other party. It also avoids the serious danger of abdication of
judicial responsibility. By prohibiting the guardian from advo
cating an outcome, the democratic process by which duly elected
or appointed judges become the true arbiters of controversies
brought to courts is reaffirmed.

These Standards reject empowering adults — whether they
are labeled counselor, guardians ad litem, or anything else — to
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may assume the guardian's presence is unnecessary, this Stan
dard requires the court to excuse the guardian.

3.5 The guardian ad litem should take appropriate measures to
protect the child from harm that may be incurred as a result
of the litigation by striving to expedite the proceedings and
encouraging settlement in order to reduce trauma that can be
caused by the litigation.

Comment

This Standard parallels the obligations of counsel represent
ing an unimpaired or an impaired child. The Commentary to
Standard 2.10 is fully applicable to this Standard.

3.6 As a general rule, the guardian ad litem should encourage
settlementand should not undermine settlementefforts by the
parties. In exceptional cases, where the guardian reasonably
believes that the court would not approve the settlement if it
were aware of certain facts, the guardian should bring those
facts to the court's attention.

Comment

The Commentary to Standard 2.12 is applicable to this
Standard.

3.7 During the pretrial stage of a case, the guardian ad litem
should use all appropriate procedures to develop facts which
the decisionmaker should consider in deciding the case and
which otherwise would not be brought to the decisionmaker's
attention.

Comment

This Standard, like Standard 2.12, instructs the child's repre
sentative to be an investigator who attempts to place the judge in
the best position to decide the case on the basis of the child's best
interests. Although the guardian will not possess most of the
tools available to counsel to develop the facts, the guardian
should ascertain whether relevant facts about the case will be

brought to the court's attention. When the guardian concludes
that additional relevant facts exist, the guardian should strive to
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supplement the information that the other parties or the court
have developed.

3.8 At atrial or hearing, the primary function of the guardian ad
litem is to make the decisionmaker aware of all facts which
the decisionmaker should consider.

Comment

These Standards are written so that the guardian's role can
be performed by attorneys, non-attorneys, and Court Assigned
Special Advocates (CASA). Indeed, courts Should consider us
ing professionals from disciplines other than iaw as guardians «>
Since guardians will not necessarily be members of the bar and
thus will not be qualified to examine witnesses during trial Stan
dard 2.13(a) was not carried forward to the guardian's role
Under this Standard, guardians may participate in a proceeding
to the extent currently, allowed by law in the particular
jurisdiction.

a. // the guardian offers evidence or submits a report, the
guardian should be duly sworn as a witness and be sub
ject to cross-examination.

Comment

Consistent with current practice in many jurisdictions it is
permissible under this Standard for the guardian to offer evi
dence to the court based on the guardian's own investigation into
the case. However, when the guardian's submission is based on
his or her independent fact-gathering, the guardian should be
treated as all other persons in possession of relevant information
and required to testify under oath so that the limitations of the
investigation, ifany, can be brought to the court's attention As
discussed in the Commentary to Standard 2.13(b), even ayoung

« "While many lawyers may, with training and experience, become
intelligent consumers of psychological information and devices they
usually will not be expert in diagnosis and evaluation. Accordingly it
would not seem irresponsible to suggest that a professional trained'in
psychology, psychiatry, social psychology or social welfare be assigned
the iniual responsibility for protecting children under these circum
stances." Juvenile Justice Standards, supra note 27, at Standard
2.3(b).

1
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child has the right to have his or her views made known to the
court. The guardian should ensure that the court is aware of the
child's preferences, at least where the child has requested that
the guardian so inform the court.

b. At the conclusion ofatrial or hearing, the guardian shall
not make closing argument or submit a memorandum to
the court.

Comment
The Commentary to Standard 2.13(c) is applicable to this

standard.
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The Making of Standards for
Representing Children in Custody and
Visitation Proceedings: The
Reporter's Perspective

by
Martin Guggenheim!

I. Introduction

As the Reporter to the American Academy of Matrimonial
Lawyers (the Academy) for Representing Children: Standards
for Attorneys and Guardians ad Litem in Custody or Visitation
Proceedings,1 I was asked to write this brief article introducing
the Standards. The principal functions of this article are to de
scribe the process by which the Academy developed the Stan
dards, to highlight the principles upon which the Standards are
based, and to discuss several of the most important features of
the Standards.

II. Creation of the Committee on Special
Concerns of Children

In the family law context, the issues a lawyer confronts —
and the interpersonal contexts in which those issues are set —
present unique difficulties. Although litigation almost invariably
involves a dispute between parties, family law cases have a par
ticular poignancy (and often an enhanced level of intensity) be
cause the parties once aspired to a lifelong commitment to
someone now designated as an "adversary." Moreover, in these
cases the parties often will continue to have a relationship after

t Professor of Clinical Law; Director, Clinical and Advocacy Programs,
New York University School of Law. I would like to thank my colleagues,
Randy Hertz and Madeleine Kurtz, for reviewing an earlier draft of this article
and making valuable comments.

* Representing Children: Standards for Attorneys and
Guardians ad Litem in Custody or Visitation Proceedings (American
Academy of Matrimonial Lawyers 1994) [hereinafter A.A.At.L. Standards].
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the litigation is complete. Unfortunately, they are unable to re
solve their differences without resort to the legal system and law
yers as intermediaries. Compounding this, tjiese matters
commonly involve disputes concerning the custody or care of
children.2 These qualities only begin to suggest the complexities
of this area of practice. These unique features of the practice
directly affect the decisions and behavior of family law
practitioners.

In 1991, the Academy produced the Bounds of Advocacy,3 a
comprehensive set of principles for lawyers in family law cases.
The explicit purpose of that publication was to establish a set of
operating rules for lawyers' conduct in the area of family law.
Traditional rules focus on the minimum standards of conduct, de
lineating acts that lawyers must perform to avoid disciplinary
sanctions. The Academy recognized that lawyers may engage in
conduct that is inappropriate even if it is not actionable. The
Academy therefore set out to "provide guidance for attorneys
who wish to practice at an ethical and professional level well
above the duty of care defined for purposes of either professional
discipline or malpractice liability."4

Upon completion of. that project, the Academy turned its at
tention to a second effort. In 1992, Arthur Balbirer, then Presi
dent of the Academy, created the Committee on Special
Concerns of Children's Committee (hereafter simply "the Com
mittee") and asked Meredith Cohen to be its chair. The Acad
emy left to the Committee the determination of the particular
issues it would address and the order in which it would address
them. At its first meeting, the Committee chose to develop stan
dards for lawyers and guardians ad litem who represent children
in matrimonial proceedings. This decision was reached for two
reasons. First, most members had noticed an increase in the
number of cases in which children are individually represented

2 See Bill Miller. Divorce's Hard Lessons: Court Ordered Classes Focus
on the Children, Wash. Post, Nov. 21, 1994, at Al ("About 60 percent of di
vorces involve children. . ."). In approximately 90 percent of these cases, cus
tody is not litigated. Alice Sternbach, Career v. Children: Women Face Difficult
Choice. Baltimore Sun, Mar. 13, 1995, at ID.

3 Bounds of Advocacy (American Academy of Matrimonial Lawyers
1991). reprinted in 9 J. Am. Acad. Matrim. Law. 1 (1992).

4 Robert H. Aronson, Introduction: The Bounds of Advocacy, 9 J. Am.
Acad. Matrim. Law. 41 (1992).
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by counsel. Second, the Committee members perceived that the
conduct of the lawyers for these children varied widely because
there were no standards or other sources of meaningful guidance
for representation of this type.

Employing the practice used to develop the Bounds of Ad
vocacy, the Committee secured the services of a law professor to
serve as Reporter in the drafting of the standards.* In January
1993, I became Reporter, to the Committee. Over the next two
years, the Committee met a total of eight times.

HI. The Committee's Methodology
The Committee began its deliberations by making the

broadest inquiry possible. It carefully avoided preconceptions,
even including the question whether children should have legal
representation at all. By explicitly making this a topic ofinquiry,
the Committee was able to approach the subject in a logically
coherent way. Had the Committee regarded the first issue to ad
dress as what lawyers should do when assigned to represent chil
dren, it would have addressed an issue that cannot fully be
answered without inquiring into other, more basic, questions.
One cannot say what a lawyer representing a child should do
without knowing why the child was given a lawyer in the first
place.

Although this approach is logically coherent, the Committee
recognized that the approach may be in tension with the already
existing practice incertain jurisdictions. Some jurisdictions inva
riably or routinely appoint counsel for children in particular
types of family law cases or in particular circumstances.6 Thus,
the Committee had to decide at the beginning of its inquiry
whether it should simply accept existing practices without ques
tioning their prudence or whether it should develop optimum
standards even if they conflict with actual practice in some juris-

5 Professor Robert Harris Aronson of the University of Washington
School of Law was the Reporter for the Bounds of Advocacy.

6 Oregon, for example, requires the appointment of counsel if "one or
more of the children" so request. (Ore. Rev. Stat. §107.425(3) (1994)); Ver
mont requires the appointment of counsel whenever a child is called as a wit
ness in acustody, visitation orchild support proceeding. (Vt. Stat. Ann. tit. 15,
§594(b) (1993)); Wisconsin requires counsel for children in all contested cus
tody proceedings. (Wis. Stat. §767.045(1) (1995)).



i t
o

L
/i

38
Jou

rna
lo

fth
eA

me
ric

an
Ac

ad
em

yo
fM

atr
im

on
ial

La
wy

ers

dic
tio

ns
Th

e
Co

mm
itte

e
co

nc
lud

ed
tha

tt
he

lat
ter

co
ur

se
wa

s
ihe

on
iv

res
po

nsi
ble

ch
oic

e.
Me

rel
yc

ata
log

uin
go

rs
urv

eyi
ng

the
aw

as
tt

pre
sen

tly
exi

sts
wo

uld
dis

ser
ve

the
pa

rtie
sw

ho
se

ne
ed

s
and

me
re^

ar
ei

nad
equ

ate
ly

pro
tec

ted
und

er
ex

ism
M

P«
«£

Mor
eove

r,it
wou

lda
brog

ate
*<

*^
*S

S
E

?£
^
r
a

^
^

sin
ce

the
re

ar
ec

on
flic

tin
g

sta
nd

ar
ds

,n
dif

fer
en

t
tat

e
Th

e
co

ur
se

ch
os

en
by

the
Co

mm
itt

ee
me

an
tt

ha
tt

he
M

an
dar

d^u
dU

on;
tad

viso
ry.

As
the

Sta
nda

rds
;ma

^de
ar

from
the

ou
tse

t
the

y
are

no
ti

nte
nd

ed
to

su
pe

rse
de

the
law

in
an

yj
u

Idi
cU

on
»i

nt
ho

se
jur

isd
icti

on
si

nw
hic

hs
tat

es
tat

ute
so

ro
the

r
co-

Sin
gl

aw
'Vi

res
cond

uct
-
^

with
the

—
K

en
S^

en
s=

dI
S«

K
X

T
-*

Jin
hos

e
u

S
n

s.
In

the
ma

ny
jur

isd
icti

ons
in

wh
ich

the
Sta

n-
dar

ds
do

not
con

flic
tw

ith
the

pre
vai

ling
law

it«
J^

*
™

iud
.es

an
d

law
yer

sw
ill

ad
her

et
o

the
Sta

nd
ard

s^
In

*"
«*

«•
ihe

Sta
nd

ard
sa

re
ad

dre
sse

dt
ot

he
pu

bli
c,

to
jud

ges
,to

leg
isla

tor
s,

an
d

to
re

pr
es

en
ta

tiv
es

of
ch

ild
re

n.

cou
nse

li
f"

one
or

mo
re

of
die

.^
""

"^
nt

of
c™

n«
lw

hen
eve

ra
S1

07.
425

(3)
(19

94)
),V

en
no

nu
eq

utf
*th

eW
~

M
^
,

pro
cec

din
8.

chi
ldU

cal
led

as
aw

rnie
ss»

*"
^

^
S

^
J
T

e
q

u
te

cou
nse

l
(V

t
St

at
.

A
nn

.H
I.

15
.i

59
4(

b)
(1

99
3)

)-
rw

au
y.

«.
-.

76
7f

l4
5(

l)
to

chi
ldr

en
in

all
con

tes
ted

cus
lod

y
pro

cee
din

gs.
Wi

s.
Sta

t.
§7

67
.u«

i

of
the

pa
ren

is
an

d
to

de
ter

mi
ne

wh
ere

ihe
be

st
int

ere
sts

ol
ne

cru
ra

.
case

'sl
ere

itis
app

are
ntt

hat
the

«?
«>

*«
^2

*
££

^6
0

pa
ren

ts
rat

he
rl

ha
nt

he
be

st
int

ere
sts

of
the

ch
dd

.
Ki

mm
on

sv
.w

mm
SW

2d
HO

,1
13

(A
rk

.C
t.

Ap
p.

19
81

).
9

a
A.

M
.L

.S
ta

nd
ar

ds
,s

up
ra

no
te

1.
Pr

ea
m

bl
e.

v
o

l.
u

,
s
u

m
m

e
r

iy
y
j

r
e
p

o
r
te

r
s

r
e
r
sp

e
c
u

v
e

j
y

W
he

n
th

e
C

om
m

it
te

e
tu

rn
ed

to
th

e
su

bj
ec

t
of

re
pr

es
en

ti
ng

ch
il

dr
en

,
it

qu
ic

kl
y

ca
m

e
to

ap
pr

ec
ia

te
th

at
an

y
di

sc
us

si
on

co
n

ce
rn

in
g

"c
hi

ld
re

n"
is

si
m

pl
y

to
o

br
oa

d
un

le
ss

it
is

su
b-

di
vi

de
d.

S
o

m
e

ch
il

dr
en

ar
e

m
at

ur
e

an
d

in
te

ll
ig

en
t

en
ou

gh
to

m
a

ke
de

ci
si

on
s

an
d

to
ex

pr
es

s
th

ei
r

op
in

io
ns

w
it

h
a

re
as

on
ab

le
de

gr
ee

of
cl

ar
it

y.
O

th
er

ch
il

dr
en

,
ho

w
ev

er
,

ar
e

to
o

yo
un

g
ev

en
to

ha
ve

op
in

io
ns

or
to

ex
pr

es
s

th
em

se
lv

es
.

B
y

di
sc

us
si

ng
ch

ild
re

n
in

te
rm

s,
of

th
es

e
di

st
in

ct
io

ns
,

it
w

as
ea

si
er

fo
r

th
e

C
om

m
it

te
e

to
re

co
gn

iz
e

th
e

co
m

pl
ex

it
ie

s
of

th
e

to
pi

c.
If

it
m

ak
es

se
ns

e
to

pr
ov

id
e

a
si

xt
ee

n-
ye

ar
-o

ld
w

it
h

a
la

w
ye

r,
do

es
it

ne
ce

ss
ar

ily
fo

llo
w

th
at

a
si

xt
ee

n-
da

y-
ol

d
ch

ild
al

so
sh

ou
ld

re
ce

iv
e

a
la

w
ye

r?
A

nd
,

if
so

,s
ho

ul
d

th
e

la
w

ye
rs

in
th

es
e

tw
o

ve
ry

di
ff

er
en

t
si

tu
at

io
ns

fo
llo

w
th

e
sa

m
e

m
od

el
fo

r
re

pr
e

se
nt

in
g

a
"c

hi
ld

"?
T

he
C

om
m

it
te

e
im

m
ed

ia
te

ly
ap

pr
ec

ia
te

d
th

at
th

e
ch

ro
no

lo
gi

ca
l

an
d

de
ve

lo
pm

en
ta

ld
is

tin
ct

io
ns

be
tw

ee
n

"c
hi

l
dr

en
"

de
m

an
d

ca
re

fu
l

ca
li

br
at

io
n

of
th

e
co

nc
ep

ti
on

an
d

du
ti

es
o

f
a

le
ga

lr
ep

re
se

nt
at

iv
e

fo
r

a
ch

ild
.1

0
T

h
e

C
om

m
it

te
e

re
al

iz
ed

,
th

er
ef

or
e,

th
at

it
s

ta
sk

w
ou

ld
be

si
gn

ifi
ca

nt
ly

di
ff

er
en

t
fr

om
th

e
w

or
k

th
at

w
en

t
in

to
de

ve
lo

pi
ng

th
e

B
ou

nd
s

of
A

dv
oc

ac
y.

W
he

n
de

ve
lo

pi
ng

st
an

da
rd

s
fo

r
re

pr
e

se
nt

in
g

ad
ul

ts
,t

he
re

is
no

co
m

pa
ra

bl
e

ne
ed

to
in

ve
st

ig
at

e
th

e
un

de
rl

yi
ng

as
su

m
pt

io
ns

of
th

e
ro

le
of

co
un

se
lo

r
co

un
se

l's
pu

rp
os

e
in

re
pr

es
en

ti
ng

a
cl

ie
nt

.
L

aw
ye

rs
fo

r
co

m
pe

te
nt

ad
ul

ts
ar

e
ob

li
ge

d
by

th
e

M
od

el
R

ul
es

of
P

ro
fe

ss
io

na
l

C
on

du
ct

to
"a

bi
de

by
a

cl
ie

nt
's

de
ci

si
on

s
co

nc
er

ni
ng

th
e

ob
je

ct
iv

es
o

f
re

pr
es

en
ta

tio
n.

"1
1

T
hi

s
ce

nt
ra

l
pr

em
is

e
of

pr
of

es
si

on
al

re
sp

on
si

bi
lit

y
fo

r
la

w
ye

rs
ca

nn
ot

be
ap

pl
ie

d
to

a
la

rg
e

nu
m

be
r

of
ch

ild
re

n
(th

os
e

to
o

yo
un

g
ev

en
to

co
m

m
un

ic
at

e
th

ei
r

vi
ew

s)
an

d
m

ay
be

in
ap

pr
op

ri
at

e
to

ap
pl

y
to

an
ev

en
la

rg
er

nu
m

be
r

of
ch

ild
re

n
(th

os
e

ol
d

en
ou

gh
to

ex
pr

es
st

he
m

se
lv

es
bu

tw
ho

m
ay

la
ck

th
e

m
at

ur
it

y
or

co
m

pe
te

nc
e

to
ha

ve
th

ei
r

vi
ew

s
di

ct
at

e
th

ei
r

la
w

ye
rs

'
co

n
du

ct
).

Fo
r

th
is

re
as

on
,

th
e

C
om

m
it

te
e

ch
os

e
to

ex
pl

or
e

te
rr

it
or

y

10
Se

e,
e.

g.
,A

rn
ol

d
Sa

m
en

of
f&

Su
sa

n
C

.M
cD

on
ou

gh
,E

du
ca

tio
na

lI
m

pl
i

ca
tio

ns
of

D
ev

el
op

m
en

ta
l

Tr
an

sit
io

n:
R

ev
isi

tin
g

th
e

S-
to

-7
Ye

ar
Sh

ift
,

16
P

hi
D

e
lt

a
K

ap
pa

n
18

8
(1

99
4)

;
C

ha
rl

es
B

ra
in

ei
d,

T
he

St
ag

e
Q

ue
st

io
n

in
.C

og
ni

tiv
e

D
ev

el
op

m
en

ta
l

Th
eo

ry
,

1
B

eh
av

.
&

B
ra

in
Sc

i.
17

3
(1

97
8)

;
B

ar
ba

ra
R

ag
of

fe
t

al
.,

A
ge

of
A

ss
ig

nm
en

t
of

R
ol

es
an

d
R

es
po

ns
ib

ili
tie

s
to

C
hi

ld
re

n,
18

H
um

an
D

ev
.

35
3

(1
97

5)
.

11
M

o
d

e
l

R
u

le
s

o
f

P
ro

fe
ss

io
n

a
l

C
o

n
d

u
c
t

R
ul

e
1.

2(
a)

(1
99

4)
.

L
aw

ye
rs

ar
e

on
ly

ob
li

ge
d

to
ab

id
e

by
cl

ie
nt

's
in

st
ru

ct
io

ns
w

he
n

th
os

e
in

st
ru

cU
on

s
a

re
la

w
fu

l.



40 Jc of the American Academy of Matrimonial Lawyers

ordinarily irrelevant when drafting standards of professional be
havior. Before addressing how lawyers for children ought to be
have, it studied a number of underlying issues that ultimately
would bear upon the role these lawyers should perform.

Much of the Committee's first meeting was devoted to cata
loguing the benefits and drawbacks of providing children with
representation. The Committee identified a number of powerful
justifications for appointing representatives for children in cus
tody proceedings.12 First, representatives for children may be
able to perform a number of tasks that are beneficial for chil
dren. These include: protecting children from the scars of battle
that sometimes are inflicted during acrimonious litigation; lessen
ing conflict by encouraging parents to focus on the needs and
best interests of the child above all other considerations; facilitat
ing settlement; uncovering material information that both par
ents may be disinclined to disclose; even-handedly explaining the
proceedings to the childclient and thus ensuring that the child is
made to feel as good as possible about the case; and providing
the child with an opportunity to be heard. Without their own
representatives, children commonly are heard, if at all, through
one or both of their parents. Under such circumstances, there is

• a risk that the children will be silenced or manipulated.13 There
=* was a time in American legal history when married women were

"heard" only through their husbands; no one today would dis
pute that under such a regime, women did not really have any
voice at all. Providing children with a representative may ensure
that the children's own voices will actually be heard.

In addition, appointment of representatives for children may
maximize the probability that cases will be decided based on
what is best for the child. Of course, courts already are expected
to decide cases-on that basis. However, courts may need assist
ance to help them discharge their parens patriae function because
they often are limited in their capacity to acquire or become fa
miliar with essential facts. Finally, if only as a symbolic measure,

12 The term "representatives" is meant to embrace both lawyers and
guardians ad litem. In this article, this term and "lawyers" are used inter
changeably. The term "guardian ad litem" is used when addressing matters that
apply only to guardians and not to lawyers.

!3 See e.g., Elizabeth S. Scott et a)., Children's Preference in Adjudicated
Custody Decisions, 22 Ga. L Rev. 1035 (1988).

yJ, Summer.J995 Reporter's Perspective 41

appointing representatives for children emphasizes the child-fo
cused purpose of these proceedings. Providing an independent
representative for children sends a powerful message that chil
dren are independent persons, not extensions of their parents,
and that they have independent needs, wants, and rights.

But the Committee also identified some reasons to have se
rious reservations about assignments of counsel for children.
First, it is not clear that giving children a voice is always a good
thing. Custody proceedings are emotionally very difficult, often
involving amixture of feelings of rejection, guiltiPain, and anger.
Placing children at the center, of the dispute by informing them
that their preference as. to custody is the primary, or even a cen
tral, factor indeciding custody may disserve children's best inter
ests by making them feel the need to choose —and thereby
reject —one parent over the other.14 Protecting children from
being forced to feel responsible for choosing where to live may,
in the long run, best serve the interests ofmost children. In addi
tion, when the child's preference will be accorded prominence by
the child's lawyer, there is a danger that the parents will be en
couraged to attempt to influence the child to prefer one over the
other. When this occurs, children become pawns of a different
order. It rarely will serve children's best interests to have parents
actively trying to persuade children to tell their lawyers that they
want to live with one parent rather than the other.

After this broad inquiry, the Committee reviewed the rules
in every jurisdiction. In particular, this review included identify
ing the statutes and caselaw setting forth the circumstances under
which a representative should be assigned for a child and the ac
tions expected of that representative. In addition, for reasons
that will be explained, this review included the statutes and
caselaw setting forth the weight to be given a child's preference
'in a custody or visitation proceeding.15

14 See, e.g., Robert E. Emery, Marriage, Divorce and Children's
Adjustment 132-33 (1988) ("If being caught in the middle ofthe parents* con
flict is one of the greatest sources of distress for children then soliciting their
opinion as towho is their preferred custodian is hardly asolution. The articula
tion of a preference can be tantamount to asking children to choose between
their parents.").

™ This undertaking resulted in an eighty-two page document which was
shared with the Committee. The document was prepared by Allison Armour a
member of the 1995 N.Y.U. Law School graduating class.
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After a second meeting which continued the wide-ranging
discussion. I prepared a"working paper" that synthesized the is
sues the bommittee had addressed and laid out the choices
before the Committee. This paper included areview of the liter
ature on the subject of representing children. At this point the
Committee felt it was important to expand its discussion and to
include all Academy members in aconversation. To accomplish
this the Academy set aside the better part of an entire day at its
Annual Meeting in Chicago in November 1993. At this program
several Committee members addressed a plenary discussion of
the seneral issues of representing children; thereafter, Commit
tee members led small group discussions at which the entire
Academy was encouraged to comment on all potentially relevant
facets of representing children. Finally, Academy members were
encouraged to send their written comments to the Committee.
n,e Committee received a large number of letters from Acad
emy members as well as recent opinions or reports on the subject
of representing children.16

After the Annual Meeting, the Committee began the pro
cess of actually, drafting the Standards. By this point each Com
mittee member felt reasonably well-versed with the broad issues
raised by the subject of representing children. Having postponed
consfder'ation o/what the'Standards should look like until this
background inquiry was completed, the Committee turned to the
task of drafting with the assurance that it had identified the rele
vant issues and surveyed the range of issues and views as much as
it practically could.

The Standards went through a series of six drafts. Each
draft was reviewed by the entire Committee and then revised to
reflect the Committee members' concerns and suggestions, in
addition, the Committee twice presented adraft of the Standards
to the Executive Committee and made modifications in accord
ance with its reactions. Finally, the Standards were presented to
the Board of Governors at the Annual Meeting lh November
1994, at which time the Board adopted them.

ifi One of the obvious benefits of working with a national organization
like the Academy is that it is virtually impossible to miss a new. decision any
where because members exist in every jurisdiction and so many were eager 10
keep us abreast of recent trends.
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IV. A Brief Comment on the Standards

Themselves

As already indicated, the Standards followed from certain
principles developed by the Committee over the course of its de
liberations. Three principles in particular are at the core of the
Standards. First, and most basic, the Committee regarded it as
crucial that whatever standards were developed would provide
meaningful guidance to professionals so that the things they do
and the decisions they make will not be based on their own per
sonal values or beliefs. The greatest challenge for the Committee
was to create a set of guidelines that establishes a uniform set of
rules of behavior applicable to everyone performing the same
role. This principle explains Standards 2.7 through 2.13 and 3.2
through 3.8. In particular, this principle undergirds Standard 2.7,
which prohibits a lawyer from advocating a position with regard
to the outcome of the proceeding when representing a client who
is unable to set'the goals of the representation, and Standard 3.2,
which prohibits a guardian ad litem from recommending a partic
ular result.

Second, the Committee felt it necessary to develop stan
dards for attorney behavior in conformity with the Model Rules
of Professional Conduct regulating the behavior of lawyers al
ready in existence. From this principle, the Committee adopted
the distinction utilized by the Model Rules between
"unimpaired" and "impaired" clients.17 Once this distinction was
drawn, it became clear that a lawyer's role for unimpaired clients
was already firmly established by the Model Rules themselves
and needed only to be further elaborated as applied to children
in divorce or custody proceedings.18

In developing standards for the impaired client, the Com
mittee recognized that the Model Rules are considerably more

n See A.A.M.L Standards, supra note 1, §§ 2.3, 2.4.
18 Both the Model Rules of Professional Conduct and the Model Code of

Professional Responsibility areunambiguous in setting forth the role of counsel
when representing a competent client. Rule 1.2(a) of the Model Rules require
that lawyers representing unimpaired clients"abide by a client's decisions con
cerning the objectives of representation." Ethical Consideration 7-7 of the
Model Code provides that "the authority to make decisions is exclusively that
of the client and, if made within the framework of the law, such decisions are
binding on his lawyer."
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ably believes that the client cannot adequately act in the client's own
interest.31

The comments to Rule 1.14 emphasize the basic maxim that
the attorney-client relationship is established to further the cli
ent's desires. "The normal client-lawyer relationship is based on
the assumption that the client, when properly advised and as
sisted, is capable of making decisions about important matters."32
Thus, the Model Rules clearly and unambiguously require law
yers representing children to treat them precisely in the same
manner as they treat competent adults unless the child's ability to
make decisions is impaired.

These clearly defined rules led the Committee to conclude
that it had little discretion when defining the role of an attorney
representing an unimpaired client. As aresult, the Standards re
quire lawyers for unimpaired children in custody and visitation
cases to treat them just as they would treat any other unimpaired
client.

The Standards should not be regarded as requiring or even
calling for appointment of counsel for unimpaired children.33
The Standards merely define the role and functions of a lawyer
— if appointed by the court. Judges should carefully consider
whether they want such alawyer in the proceedings. If they do
not, it is fully consistent with the Standards not to appoint any
one to represent the child. But it is important for courts (and the
other parties) to know what they should expect from a lawyer
who is assigned to represent an unimpaired child.

2. The "impaired" client
The truly difficult issues arise when decisions have to be

made about the position to be advocated for an "impaired" cli
ent. The comments to Rule 1.14 state only that: "If the person
has no guardian or legal representative, the lawyer often must act
as de facto guardian. Even if the person does have alegal repre
sentative, the lawyer should as far as possible accord the repre
sented person the status of client, particularly in maintaining
communication."34 In the vast majority of custody cases, courts

31 Id. § 1.14.
32 Id. Rule 1.14 cmt.
33 See A.A.M.L. Standards, supra note 1, § 1.1.
34 Model Rules of Professional Conduct Rule 1.14 cmt. (1994).
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are unwilling to appoint both a guardian and an attorney."
Thus even when lawyers believe there is a need for a guardian
and would like the court to appoint one. the lawyer may be
obliged, in the words of the commentary, to "act as de facto
guardian"36 As a"de facto guardian," itwould appear that the
Model Rules authorize alawyer to advocate aposition contrary
to what the client wants.37 Presumably, this would permit coun
sel to decide what outcome is best for the client and to seek to
achieve that result through the ordinary means available to
lawyers. .

At the same time, the Model Rules do not require awyers
acting as "de facto guardians" to advocate any particular out
come It is consistent with the Rules for an attorney acting as
"de facto guardian" to refuse to take aposition on the ultimate
outcome of the case. Guardians who choose to protect their cli
ents' interests by ensuring that the proceedings are conducted ex
peditiously and sensitively and that they take into account the
needs and best interests of the child have not violated any rules
of conduct.

As emphasized earlier, inviting lawyers to recommend apar
ticular outcome based on the lawyers' personal values or beliefs
does relatively little to ensure that the case is more likely to be
decided in accordance with the child's best interests The Com
mittee concluded that cases are most likely to be decided on the
basis ofwhat is best for children when lawyers representing im
paired children "inquire thoroughly into all circumstances that a
careful and competent person in the [child's] position should
consider in determining the [child's] interests with respect to the

35 many event, appointing aguardian ad litem would be °'no help under
the Standards since they prohibit guardians from advocating^^JZ
AAML Standards, supra note 1, §3.2. Aguardian would not be permitted to
fnsYructWs or her lawyer to advocate an outcome of the guardian's choice any
more than the guardian would be authorized to instruct him or herself to advo-
cate an outcome for achild. /inn>t\

36 Model Rules of Professional Conduct Rule 1.14 cmt. (1994).
37 Atthe same time, there Ureason to believe the Model Rules contem-

nlate that lawyers are obliged to seek the outcome desired even by impaired£u^ lleTnno ated Commentary to the Model Rules states that
"loTrdinarily, as in any client-lawyer relationship, the lawyer has the duty to
advocate the wishes of the disabled client." Id.
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proceeding."38 In all events, lawyers should "refuse to adopt any
particular posture in the case and limit all activities to investiga
tion, presentation and examination of evidence material to the
proceeding, including the expressed wishes of the client."39

C. Development ofa Uniform Role for Guardians Ad Litem
Even Though Unconstrained by Rules of Professional
Conduct

Few, if any, Committee members thought when they began
work on the Committee that they would recommend that guardi
ans ad litem beprohibited from expressing an opinion on theout
come of the case. Most Committee members were familiar with
the practices in jurisdictions in which guardians routinely make
such recommendations. Indeed, a number of Committee mem
bers had substantial personal experience ascourt-assigned guard
ians and had made recommendations to courts in a number of.
cases.

Nonetheless, the Committee achieved a consensus by the
time it completed its work that guardians should be constrained
to precisely the same degree as lawyers in advocating results. It
is unlikely this consensus would have been achieved had the
Committee developed the Standards in a less systematic fashion.
By the lime the Committee reached the question of the guard
ian's role, its earlier decisions led ineluctably to the standards
that were adopted. The Committee sought to produce, a docu
ment that was coherent and consistent.

The Committee had already decided against permitting law
yers to advocate an outcome when representing impaired clients.
This conclusion was not based on an interpretation of the Code
of Professional Responsibility or the Model Rules of Professional
Conduct. Rather, it was based on policy considerations. As the
Committee realized when it took up the subject of guardians, the
policy considerations have equal force whether applied to attor
neys or non-attorneys. Once these concepts were settled, it
quickly became clear that the original understanding of the
proper role of a guardian had to be reconsidered. Ultimately,

38 Juvenile Justice Standards, Counsel for Private Parties, Standard
3.1(b)(ii)(c) (Institute of Judicial Administration/American Bar Association
1981).

39 id. Standard 3.1(b)(ii)(c) cmt.
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the Committee concluded unanimously that guardians should not
be permitted to express an opinion on the outcome of the case
In the event that aguardian does express such an opinion, the
Standards require that it be given in the form of sworn testimony
subject to cross examination,^ the same as would be required of
any other expert testimony.41

D. Impact on the Substantive Standard by Which Cases Are to
Be Decided

The Committee spent considerable time assessing the rela
tionship between standards for counsel in family law cases and
the substantive law and procedure governing such cases. Ulti
mately, as explained earlier, the Committee concluded that it
would not take aposition on the substantive law or procedure of
family law cases. v

^e Committee realized, however, that at least one aspect of
its task of defining standards for appointment of counsel and re
sponsibilities of lawyers could have an indirect effect upon the
substantive law of many jurisdictions. In the vast majority of ju
risdictions, the standards for determining custody of children
provide that achild's expressed preference for a particular par
ent or guardian is one - but only one - factor for the court to
consider." But appointment of alawyer for achild runs the risk
of elevating the expressed wishes of the child to a degree of
prominence and weight in the ultimate calculus that is at odds
with the current law. With a lawyer forcefully articulating the

40 Sep A.A.M.L. Standards, supra note 1. §38(a)
,41 #nc* ordinarily only experts may give opinion testimony FederalRules of Evidence, Rules 701 &702, guardians shoSld first be quaiLd as an

expert to be able to render an opinion. Unless the guardian is soYualtfed the
opinion testimony should be inadmissible. Once the guardian'isVquaUtied
the testimony should be subject to the rigors of cross examination in order to
reveal the hmitations of the expert's knowledge or expertise, -or to exolo e
other traditional topics of cross examination such as bias or Stake P
Code I32*71?7i££w ° >^ ^ §46(b)*56^ (West 1995); IdahoLode §32-717 (1994); Ind. Code Ann. §31-l-11.5-21(a) (West, 1995)- Ohio
s^eslTesXl31T(mliAldei&0n 1993)- ^-^v^nnes":statute states, The preference of such child or children shall hot be bindine
upon the cour but shall be afactor the court shall consider in detenninbf
WHh!wh PaSl' If eUher' Sh°U,d be awarded care- '""ody and controf~hchild or children." Tenn. Code Ann. §36-6-102(a) (1994)
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Practical and Theoretical Problems
with the AAML Standards for
Representing "Impaired" Children

s by
g Ann M. Haralambief

•< Deborah L. Glasertt
o

|. Introduction

Tlie American Academy of Matrimonial Lawyers
(A.A.M.L.) has recently adopted Representing Children: Stan
dards for Attorneys and Guardians ad Litem in Custody or Visi
tation Proceedings ("Standards").' This article discusses the
aspects of the Standards which apply to "impaired" children, ar
guing that the categorization of children is impractical in applica
tion and not based on sound empirical evidence concerning child
development, and that the diminished role of attorneys for "im
paired" children, precluding such attorneys from advocating a
position, deprives the children, the court, and the other parties of
the creative, child-oriented advocacy which is the hallmark of a
trained child's attorney. Finally, the article recommends that at
torneys for all children take strong, informed advocacy positions
on behalf of their clients, and that organizations seeking to pro
mulgate standards for such attorneys focus on assisting attorneys
to make the case- and issue-specific decisions necessary for ac
commodating children's developmental limitations.

t Ann M. Haralambie practices juvenile and family law with Haralambie
& Owsley, P.C. in 1\icson,Arizona.

tt Deborah L. Glaser is a graduate of the^ Loyola University Chicago
School ofLaw where she was a Civitas Scholar at the Civitas ChUdLaw Center
an integrated three-year curriculum to train law students as child advocates. '

1 Representing Children: Standards for Attorneys and
Guardians ad Litem in Custody or Visitation Proceedings (American
Academy of Matrimonial Lawyers 1994) [hereinafter A.A.M.L Standards)
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L The Distinction Between "Impaired" and
"Unimpaired" Children

A. The Standards

Amajor structural component of the Standards is the dis
tinction between "impaired" and "unimpaired" child clients as
determined by the attorney. Standard 2.1 states: "In order to de
fine the appropriate nature of his or her role and responsibilities
as counsel for a child, counsel should determine whether the
child client is 'impaired' or 'unimpaired.'" The Comment to
Standard 2.1 indicates that children may be impaired "depending
upon their age, degree of maturity, intelligence, level of compre
hension, ability to communicate, and other similar factors."2

Standard 2.2 provides a rebuttable presumption that chil
dren twelve and older are "unimpaired" and that children under
twelve are "impaired." The Comment to Standard 2.2 indicates
that "the essential qualities distinguishing an unimpaired client
from an impaired one is the capacity to comprehend the issues
involved in the litigation, to speak thoughtfully about the case

-" and the client's interests at stake, and to appreciate the conse-
? quences of the available alternatives."' Further, according to the

Comment, the presumptive dividing line at age twelve was based
on the literature concerning cognitive development,4 the fact that
children as young as twelve have been afforded various constitu
tional rights, including free speech* and abortion privacy rights,6

= Id. § 2.1.

3 Id. § 2.2 cmt.
4 The Comment cites Gary B. Melton, Children's Competence to Con

sent in Children's Competence to Consent 1(Gary B. Melton et al. eds.,
1983)- Lois A. Weithorn. Involving Children in Decisions Affecting Their Own
Welfare, in Children's Competence to Consent 235 (Gary B. Melton el a.
eds 1983); Lois A. Weithorn &Susan A. Campbell, The Competency of Chil
dren and Adolescents to Make Informed Treatment Decisions, 53 Child Dev.
1589. 1589-91 (1982); Barbel Inhelder &Jean Piaget. The Growth of
Logical Thinking (1958).

5 The Comment cites Tinker v. Des Moines Indep. Community Sch.
Dist.. 393 U.S. 503 (1969).

« The Comment cites Belotti v. Baird, 443 U.S. 622 (1979); Ohio v. Ak
ron Reproductive Health Ctr., 497 U.S. 502 (1990); Carey v. Population Serv.
Inn. 431 U.S. 678(1977).
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and the views of judges who consider children's custodial
preferences.7

B. Problems with the Presumptive Age of Impairment

1. Child Development Literature

The literature on cognitive development cited in the Com
ment to Standard 2.2 is somewhat dated, the literature cited does
not consistently support the Standard's position, and the Piage-
tian concepts of rigid, linear developmental stages upon which
the Standard's position is based have been called into question.8
Child development (which encompasses more than only cogni
tive development) is meaningful in a forensic context only with
respect to specific issues. Therefore, developmental abilities
must be seen in a contextual and functional light.9 Viewed in this
way, child development experts have reached conclusions differ
ent from those reflected in the Comment to Standard 2.2.

i The Comment cites Elizabeth S. Scott et al.. Children's Preferences in
Adjudicated Custody Decisions, 22 Ga. L Rev. 1035,1050 (1988).

a See, e.g., Rosemary Rosser, Cognitive Development: Psycholog
ical and Biolooical Perspectives 11. 24 (1994) ("Detection of early com
petence is damaging to Piaget's analysis since he constrained knowledge
acquisition to specific time frames"; "(t]he stage hypothesis has not fared all
that well empirically"); Richard A.Shweder etal.. Culture and Moral Develop
ment, in The Emergence of Morality inYoung Children 1. 13 (Jerome
Kagan & Sharon Lamb eds., 1987) ("It has come to be acknowledged that
human cognitive growth is not very stagelike, and no single cognitive stage (pre
operational, concrete operational, formal operational) is acharacteristic prop
erty of an individual's cognitive functioning."); Rochel Gelman &. Renee
Baillargeon, A Review of Some Piagetian Concepts, in 3 Manual of Child
Psychology 167 (John H. Flavell & Ellen M. Markman eds.. 1983) ("the ex
perimental evidence available today no longer supports the hypothesis ofama
jor qualitative shift from preoperational thought"). See generally Elizabeth S.
Spelke, Where Perceiving Ends and Thinking Begins: The Apprehension ofOb
jects in Infancy, in 20 Perceptual Development in Infancy: Minnesota
Symposium on Child Development 197 (A. Yonas ed., 1988); John H.
Flavell, Cognitive Development (2d ed. 1985); Charles J. Brainerd,
Piaget's Theory of Intelligence (1978); Alternatives to Piaget: Criti-
cal Essays on the Theory (Linda S. Siegel &. Charles J. Brainerd eds..
1978).

9 For a discussion of determining competency contextually in criminal
cases, see. eg.,Steven K.Hoge et al., Attorney-Client Decision-Making in Crim
inal Cases: Client Competence and Participation asPerceived by their Attorneys,
10 Behav. Sci. & L. 385, 386 (1992).
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It is important to realize that the various experts quoted
above are talking about decisionmaking, which is a part of di
recting legal representation. However, the child's attorney can
form adecisionmaking partnership with the child, arelationship
which may influence the child's decisionmaking. This model is
discussed in part in more detail below, but in determining im
pairment" it is useful to realize that afunctional definition must
include the attorney's part of the relationship as well as the
child's.

2. Children's Constitutional Rights

The United States Supreme Court has recognized constitu
tional rights in children under twelve as well as for older chil
dren Most relevant are the pronouncements in United States v
Kent" and In re Gault" that children accused of delinquent of
fenses have aconstitutional right to counsel. There was no speci
fied age triggering the right to counsel, even, though most
delinquency statutes permit prosecution of children as young as
seven or eight years. There is no question that alleged delin
quents younger than twelve have the right to have counsel com
petently represent them." Similarly, children in delinquency
proceedings have the Fifth Amendment right against self-incrimi
nation, must be given Miranda warnings, and have the Sixth
Amendment right to confront and cross-examine adverse wit
nesses." Children are entitled to require that the state prove de
linquency allegations against them beyond areasonable doubt.

The Supreme Court also made clear that "neither the Four
teenth Amendment nor the Bill of Rights is for adults alone »
Children are considered to be "persons" to whom the Constitu
tion applies.23 For example, First Amendment24 and Fourth

n 383 U.S. 541 (1966).

is 387-U.S. 1 (1966). .
19 Of course, achild will not continue in the delinquency process ifhe or

she is found incompetent to stand trial, afact which ensures as apractical mat
ter a certain degree of competency.

20 See In re Gaull. 387 U.S. 1 (1966).
2i See In reWinship, 397 U.S. 358 (1970).
22 See In re Gault. 387U.S. at 13 (1967).
23 See Tinker v. Des Moines Indep. Sen. Dist.. 393 U.S. 503. 511 (1969).
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Amendment25 rights are extended to children, although not iden
tically to their application to adults.26 In the abortion context the
Court has recognized that "[constitutional rights do not mature
and come into being magically only when one attains the state-
defined age of majority."27 Due process is required in school dis
ciplinary proceedings; although, the scope of protection depends
on the severity of the punishment.28 In none of these cases did
the Court put an age limit on the exercise of the constitutional
rights involved.

Children have aright to attend public schools which are not
legally or factually racially segregated.2* They have aright to be
free from discrimination based on national origin.30 If they are
civilly committed, they have the. right to reasonable care and
safety.31 The Supreme Court has intimated that foster children
may also have the right to state protection from physical abuse.32
These rights are particularly illustrative because they are
designed to protect children who have done nothing wrong.
Children involved in a domestic relations dispute are similarly
without fault and in need ofprotection. The rights guaranteed by
the cases cited in this paragraph do not depend on the child's
abilities to make decisions, but they do recognize that there are
certain basic needs of children which are worthy of protection.
Children's interests in living in a safe and stable environment
with people they feel close to and in contact with significant per
sons in their lives are similar interests worthy of protection.

24 id. See also Board ofEduc. Island Trees Union Free Sch. Dist. No. 26
v. Pico. 457 U.S. 853 (1982); West Virginia State Bd. of Educ. v. Barnette. 319
U.S. 64 (1943).

« See, eg., New Jersey v. T.L.O.. 469 U.S. 325 (1985).
26 Id. See also Hazelwood Sch. Dist. v. Kuhlmejer. 484 U.S. 260 (1988).
27 See, e.g.t Planned Parenthood v. Danforth, 428 U.S. 52, 74 (1976).
28' See, e.g., Goss v. Lopez, 419 U.S. 565 (1975).
29 See eg Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979); Keyes

v. School Dist. No. 1. 413 U.S. 189 (1973); Green v. County Sch. Bd., 391 U.S.
430 (1968); Brown v. Board of Educ, 347 U.S. 483 (1954).

so See, e.g., Lau v. Nichols, 414 U.S. 563 (1974).
3> See, e.g., Youngberg v. Romeo, 407 U.S. 307 (1982).
M See DeShaney v. Winnebago County Dep't of Social Serv.. 489 U.S.

189 201 (1989) (such children, unlike Joshua DeShaney, who had been re
turned to parental care, may be in asituation "sufficiently analogous to incar
ceration or institutionalization to give rise to an affirmative duty to protect ).
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Having the assistance of independent counsel can help to
promote and protect those interests. Counsel can present evi
dence of the child's attachments, preferences, and individual
needs, as well as the ability and willingness of the respective par
ents to meet those needs. Counsel can highlight any dangers
posed by the parents or their circumstances and any insensitivi-
ties to the child's needs. Further, counsel can suggest ways to
maximize the child's best interests or expressed wishes. Expert
witnesses and other adults involved with the child client can as
sist in the attorney's formulation of a child-oriented position
even without direct instructions from the child.

In the delinquency context the Supreme Court has stated
that "there may be grounds for concern that the child receives
the worst of both worlds: that he gets neither the protection ac
corded to adults nor the solicitous care and regenerative treat
ment postulated for children."33 In the custody and visitation
context, young children may be in the same position: having no
voice and receiving no advocacy, despite the fact that they are
the most directly affected by the court's decision.

3. Judicial Views of Children's Preferences

The Comment to Standard 2.2 refers to a survey of Virginia
judges34 which was conducted "to determine whether and to
what extent they are interested in the views of children who are
the subject of the custody dispute."35 In that survey, 89% of the
judges surveyed ranked the preferences of children fourteen or
older as dispositive or extremely important, 96% ranked the
preferences of children ten to thirteen as extremely or somewhat
important, and 92% ranked the preferences of children six to
nine as somewhat important or not important.36 There was no
indication that the judges surveyed were responding with refer-

33 Sec Kent v.United States. 383 U.S. 541, 556 (1966).
34 See'Scoll. supra note 7.
™ A.A.M.L. Standards, supra note 1, § 2.2 cmt.
36 W at 1050. It is interesting to note that in asurvey of 156 California

judges and 82 mental health professionals, the latter accorded more weight to
the preferences of five-year-olds than judges did. See Thomas Reidy et al..
Child Custody Decisions: ASurvey of Judges, 23 Fam. L.Q. 75. 84 X1989). See
also Carol R. Lowery. The Wisdom ofSolomon: Criteria for Child Custody from
the Legal and Clinical Points of View, 8L. &Hum. Behav. 371. 377 (1984).
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ence to represented children. One would certainly hope that rep
resented children would have the benefit of independent and
trained input into their preferences and that the expression of
those preferences would include an objective basis for the prefer
ence, something which judges may or may not ascertain on their
own while eliciting the preference.

The issue of whether a child's custodial preference is given
great weight by the.judge is an entirely separate issue from
whether the child's position should be presented independently
to the court.37 Having a child's attorney advocate a position sim
ply means that certain evidence is presented to the court and in
terpreted to the court from the child's perspective, not that the
court will order what the child's attorney has advocated. The fact
that a judge does not follow a preference does hot mean that the
child should be deprived of an advocate. In addition, the child's
attorney advocates a much more comprehensive position than
merely the child's custodial preference, which is only one of
many factors to be considered. Therefore, the fact that judges
may be more likely to give considerable weight to a twelve-year-
old's preference than to a six-year-old's is not an indication that a
six-year-old's overall position in the case will not be adopted or
given considerable weight by the court.

Further, basing a standard on the actual practices of judges,
especially based on a survey of judges in one state, without re
gard for the judges' knowledge of child development, should not
constitute a basis for determining whether there is empirical sup
port for a standard that would deprive children of a meaningful
voice in court. Judges, who are themselves attorneys, have no
particular expertise to determine custody and visitation issues.
They are as vulnerable to their own values, biases, and philoso
phies as untrained children's lawyers are. Chodsing a particular

37 It is interesting to note that the Comment to Standard 2.13 states that
"impaired children have the same right as allother children to make their views
known to the judge." Therefore, even though the Comment to Standard 2.2
notes that judges do not give much weight to young children's preferences, one
rationale for presuming that children under twelve are "impaired," the Stan
dards nevertheless expect the "impaired" child's attorney to communicate his
or her preference, unlessspecifically prohibited by the child! It is also interest
ing to note that the attorney is bound by the directions of the "impaired" child
with respect to this nondisclosure issue. This seems to be inconsistent with the
rationale for denying "impaired" children attorneys who are advocates.
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unimpaired, the lawyer must treat the child as unimpaired if the
child is able;

(a) to understand the nature and circumstances of the case, (b) to ap- .
preciate the consequences of each alternative course of action, (c) to . .
engage inacoherent conversation with the lawyer about the merits of
the litigation, and (d) to express a preference that similarly situated
persons might choose or that is derived from rational or logical rea
soning ... .44

No guidance is given, however, with respect to determining
that a particular child under the age of twelve is "unimpaired."
Assuming that the same four criteria are to be applied, attorneys
still have no particular competence to assess how the child fares,
under each criterion. Subjective values are just as likely to influ
ence the attorney's decision concerning impairment as they are
to influence the attorney's advocacy position for an "impaired"
child client.45 Further, why is "rational or logical reasoning" the
only touchstone? Many adults make important decisions about
important issues based on other domains of functioning.

As discussed more fully below, properly trained children's
attorneys may be able to make some determinations about the
competencies of children with respect to particular issues in the
case. However, this same ability is what gives those attorneys the
right'to participate in formulating the position of an "impaired"
child client. To assume that the attorney is unable to perform the
second function is inconsistent with the requirement that the
same attorney perform the first, especially in an all-or-nothing
way.

1075, 1083 (1994) (footnote omitted). The same criticism can be made of the
process-based view reflected in the Standards.

44 A.A.M.L. Standards, supra note 1. §2.2(b) cmt. (footnote omitted).
45 See, e.g., Robyn-Marie Lyon, Speaking for a Child: The Role of In

dependent Counsel for Minors, 75 Cal. L. Rev. 681, 700 (1987) ("a private as
sessment [of the child's competence! is open to the danger that \ht attorney,
either consciously or unconsciously, will judge the child to be incompetent sim
ply because she disagrees with the child's substantive decision. The problem is
exacerbated by the possibility that thechild's attorney might be inflexibly com
mitted to specific positions regarding achild's competence, autonomy and best
interests.")
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II. Differences in Representation of "Impaired"
and "Unimpaired" Children Under the
Standards

A: The Standards

The nature of the representation and duties owed to the
court and client are different under the Standards depending on
whether the attorney deems the child to be ''impaired" or
"unimpaired." In general, the attorney's relationship with an
"unimpaired" child client is in most respects the same as it is for
adult clients not under "a disability.46

However, the role of the attorney for an "impaired" child
client is vastly different. As conceptualized by the Standards, the
attorney for an impaired child client should keep the client in
formed47 and should adduce facts which the decisionmaker

shouldconsider,48 but should not advocate a positibn with regard
to the outcome of the case or contested issues.49 The Standards

advise counsel not to accept appointment as attbrney for the
child if the attorney is required to make a recommendation on
the outcome of the case.50 Similarly, attorneys serving as guardi
ans ad litem, whether for "impaired" or "unimpaired" children,
are not to make such recommendations.51 Therefore, under the
Standards, attorneys representing "impaired" children (or as
guardians ad litem for "impaired" or "unimpaired" children) are
primarily directed to provide factual information for the court,
with no advocacy duties whatsoever.

46 iee A.A.M.L. Standards, supra note 1, §2.3 ("Unless controlling law
expressly indicates otherwise, counsel's role in representing an unimpaired
child client is the same as when representing an unimpaired adult client.").
Standard 2.6 makes some accommodations based on children's special vulnera
bilities by requiring the child's attorney to protect the child by expediting the
proceedings and encouraging settlement in order to reduce litigation-related
trauma. A.M.M.L. Standards, supra note 1, § 2.6.

47 See id. § 2.8.

"8 See id. §§ 2.11, 2.12 & 2.13.

49 See id. § 2.7.

50 See id. § 2.7 cmt. n.27.

51 See Id. § 3.2.
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