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Why You Should Care About Blogs

nline journals, also called
“web logs” or “blogs,” have
become increasingly popular

over the last few years. Thanks to com-
panies like Blogger and MovableType,
anyone can quickly create, post, and
update a blog for little or no money.
Uncensored and readily available to
anyone with computer access, blog
topics run the gamut from the mun-
dane' to the professional.? Blogs are
also making an appearance in the le-
gal realm, either as the basis of law-
suits or as new practice tools.

What Is a Blog?

blog is a web page that can be

continually updated with new
information. Each new update is re-
ferred to as a “post.” The post indicates
the time and date the update was
made and can include additional iden-
tifiers, or tags, such as topic or author.
Because blogs originated as a kind of
online diary, most posts read like jour-
nal entries.

Authors, even those with limited
computer skills, can customize their
blogs in numerous ways. The back-
ground and font of the web page are
easily altered. Authors can invite oth-
ers to comment on each post, and
those comments often appear in a
separate pop-up window. Photographs
and images are easily reposted on
blogs, and in fact, many people now
maintain photoblogs.?

Increasingly, individuals are posting
group blogs, to which more than one
author contributes content. Group
blogs are generally focused on a par-
ticular broad topic, such as politics*
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or legal jurisprudence,® and authors
may use the blog as a space to debate
or underscore particular points of
view. It is considered bad manners to
delete the content of an author’s post
on a group blog when one disagrees
with the opinion stated, even though
it is generally possible to do so.

“Blawgs” are blogs in some way re-
lated to the law. Authors can include
law students, law librarians, professors,
and attorneys. Like their nonlegal sib-
lings, blawgs’ topics are diverse. Some
blawgs have become nearly indispens-
able resources for certain practitio-
ners, while others provide an outlet
to vent the frustrations of law school
and legal practice.

Advising Clients
About Blogs and Blogging

%s seems to be happening more
often in various aspects of mod-

ern life, the line between public and
private life is blurred on blogs. People
often write about their friends, fami-
lies, jobs, and recent romantic adven-
tures, but try to maintain anonymity
by not using their full names or real
email addresses. Since most people do
not consult an attorney before post-
ing a blog entry or commenting on
another’s blog, the attorney’s job will
most likely be explaining to an author
what his or her legal responsibilities
are after there has been a complaint.

You are responsible for what you post

Maintaining true anonymity on a
blog is virtually impossible. A com-
puter’s numeric address (its IP address)
can be traced and an Internet service
provider’s (ISP’s) records discovered to
establish who wrote what about whom
on which website and when. Clients
should be discouraged from trying to
beg out of responsibility for informa-
tion they personally published because
they intended or wanted to remain
anonymous.

If publishing particular information
in a newspaper would be libelous, it
is libelous online as well. If reprinting
photographs, paintings, or book ex-
cerpts for the purpose of critiquing
them would be fair use in the physical
world, it is fair use in the virtual world
as well. Because blogs make posting
new information so easy, clients can
find themselves in an intellectual prop-
erty conundrum without having any
clue about the difference between ®,
©, and ™. Fortunately, resources like
the Electronic Frontier Foundation
(EFF) are available to help people navi-
gate the legal responsibilities raised by
blogging.” The EFF is also a great re-
source for attorneys trying to under-

stand cease-and-desist letters associated
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Recent Decisions

Ninth Circuit from meetings dur-
Court of Appeals Richard F. Liebman ing the CEO’s three-
Barran Liebman LLP month tenure, that

Berry v. the CEO had offered

Department of
Social Services, No. 04-15566, 2006
WL 1133316 (9th Cir. May 1, 2006)

The U.S. Supreme Court in Pickering
v. Board of Education, 391 U.S. 563
(1968), set a balancing test for gov-
ernmental employers wherein the
employee’s right to freedom of religion
is balanced against the employer’s in-
terest in avoiding a violation of the
establishment clause, which mandates
the separation of church and state.
Applying the test to the plaintiff, the
Ninth Circuit declined to allow him
to share his religious views with the
clients of his agency who met with him
in his cubicle. It also denied him the
opportunity to use a conference room
for voluntary prayer meetings and to
display religious objects in his cubicle.
All of the plaintiff's proposed actions
would have created a danger of vio-
lating the establishment clause, thus
creating an undue hardship for the
employer.

Cornwell v. Electra Cent. Credit
Union, 439 F.3d 1018 (9th Cir. 2006)
The Ninth Circuit’s decisions have
been inconsistent on the issue of
whether circumstantial evidence must
rise either to the same level as direct
evidence or to an even higher level in
order to survive summary judgment in
a discrimination action. Relying on the
Supreme Court’s recent decision in
Desert Palace, Inc. v. Costa, 539 U.S.
90 (2003), the Ninth Circuit now states
thatTitle VIl does not require a dispar-
ate treatment plaintiff relying on cir-
cumstantial evidence to produce ei-
ther more or better evidence than a
plaintiff who relies on direct evidence.
In Cornwell, the evidence set forth in
the complaint and supporting affida-
vits stated that the plaintiff was the
only person of his race on the man-
agement team and the only person
demoted from that team, and showed
that the plaintiff had been excluded
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to help him find a
job with another company, and that
he was replaced by a less experienced
white employee.

Denny v. Union Pacific R.R. Co.,
No. 04-35490, 2006 WL 561241
(9th Cir. March 9, 2006)

In a split decision, the court found
that an employee had “crossed the
line” in his protest of a denial of fam-
ily leave. During the course of the pro-
test, the employee swore at his super-
visor and suggested that they “take it
outside,” both of which resulted in his
discharge. As it has in similar cases,
the court found that the issue in the
case was not what the employee had
actually said, but rather what the em-
ployer reasonably believed he had
said, since the retaliation claim was
one of disparate treatment, which was
an intentional act.

Hulteen v. AT&T Corp.,
441 F.3d 653 (9th Cir. 2006)

Before the effective date of the Preg-
nancy Discrimination Act (PDA), an
amendment to Title VII, an employer
was permitted not to award service
credit to employees on pregnancy
leave, even though such credit was al-
lowed for employees on other types
of leave. The PDA changed that rule,
but there remained the lingering ef-
fect of pre-PDA practices for long-term
employees. The Ninth Circuit has now
ruled that the PDA was not retroac-
tive and therefore the lack of seniority
or service credit for pre-PDA leaves is
not discriminatory.

Jespersen v. Harrah’s Operating
Co., Inc., No. 03-15045, 2006 WL
962533 (9th Cir. April 14, 2006)
(en banc)

The defendant required female em-
ployees tending bar to wear makeup,
stockings, and colored nail polish and
to wear their hair teased, curled, or

CONTINUED ON PAGE 8
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Is Preemployment Drug Testing by Public Employers Constitutional?

oes a public employer vio-
7D late the United States Con-
stitution when it requires a

job applicant, regardless of the job
duties to be performed, to submit to a
postoffer, preemployment drug test as
a condition of employment? In re-
sponse to a perceived problem of al-
cohol and drug use in the workplace,
many employers, both public and pri-
vate, have implemented postoffer,
preemployment drug tests, primarily
using urinalysis. The United States
Supreme Court has held that when a
drug test is performed by a public
employer, it is a search within the
meaning of the Constitution and must
satisfy the Fourth Amendment’s rea-
sonableness requirement. Although
the Supreme Court has not directly
addressed whether postoffer, pre-
employment drug testing of applicants
for public employment is reasonable
under the Fourth Amendment, it has
provided some guidance on the drug
testing of employees, which has led
to differing results among lower fed-
eral and state courts addressing the
drug testing of applicants for public
employment.

U.S. Supreme Court
Provides Guidance: Skinner,
Von Raab, and Vernonia

he Supreme Court has consis-

/ tently held that a “compelled in-
trusion into the body for blood to be
analyzed for alcohol content” is a
search under the Fourth Amendment.
Skinner v. Railway Labor Executives’
Ass’n, 489 U.S. 602, 617, 109 S. Ct.
1402, 103 L. Ed. 2d 639 (1989). Simi-
larly, breath-testing procedures and
urinalysis also implicate the Fourth
Amendment. /d. at 618.

The Fourth Amendment prohibits
only searches that are unreasonable.
In general, a search is unreasonable
unless it is accomplished pursuant to
a judicial warrant issued upon prob-
able cause of individualized suspi-
cion. Id. at 619. There are, however,
recognized exceptions when “special

Amy Buckler
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needs,” beyond the normal need for
law enforcement, make the warrant
and probable cause requirement im-
practicable and, thus, unnecessary. Id.
In those situations, to determine what
is reasonable, the practice in question
is judged by balancing its intrusion on
the individual’s Fourth Amendment
interests against its promotion of le-
gitimate government interests. /d.

Applying these standards, the Su-
preme Court in Skinner upheld drug
and alcohol tests for current railway
employees involved in train accidents
and for those who violated certain
safety rules. The Court found that the
government’s interest in ensuring the
safety of the traveling public and of
the employees themselves justified
prohibiting covered employees from
using alcohol or drugs on duty or
while on-call and intruding on their
privacy to obtain compliance.

While the Court set forth significant
guidance in Skinner with respect to
the general application of Fourth
Amendment principles to employment-
related drug testing, the Court’s deci-
sion issued the same day in National
Treasury Employees v. Von Raab, 489
U.S. 656, 109 S. Ct. 1384, 103 L. Ed.
2d 685 (1989), is more instructive with
regard to the validity of preemploy-
ment drug testing. In Von Raab, the
Court upheld drug tests for U.S. Cus-
toms Service employees who sought
transfer or promotion to certain posi-
tions, including those charged directly
with enforcement of drug interdiction
laws or those who carried firearms.

Additionally, in a case considering
the constitutionality of a drug testing
program for students seeking to par-
ticipate in school athletics, the Court
emphasized that any government in-
trusion on privacy rights must be jus-
tified by a “compelling” state interest,
that is, the government interest must

be important enough to justify the
particular search the government
seeks to undertake. Vernonia School
District 47] v. Acton, 515 U.S. 646,
115 S. Ct. 2386, 132 L. Ed. 2d 564
(1995). Thus, the more the conduct
intrudes on reasonable expectations of
privacy, the more compelling the gov-
ernment interest must be to render the
intrusion reasonable.

The Court made clear in Skinner,
Von Raab, and Vernonia that any
analysis to determine the constitution-
ality of an employment drug-testing
program must identify and balance the
government’s interest in the program
against the individual’s reasonable
expectation of privacy and the extent
of the intrusion by the government into
that privacy interest.

Following Supreme Court’s
Guidance, Other Courts Upheld
Preemployment Drug Testing

r]n 1991, the Court of Appeals for
the District of Columbia consid-
ered the constitutionality of the De-
partment of Justice’s requirement that
all job applicants submit to a drug test
as a condition of employment. Willner
v. Thornburgh, 928 F.2d 1185 (D.C.
Cir. 1991). In examining the job
applicant’s privacy interest, the court
noted that an individual has a large
measure of control over whether he
or she will be subject to urine testing
since no one is compelled to seek a
job at the Department of Justice (DO)).
Id. at 1190. That is, should an appli-
cant view a drug test as an indignity
to be avoided, he merely needs to re-
frain from applying. Id. Additionally,
applicants for DOJ jobs are required
to submit to a thorough and exhaus-
tive background investigation. Id. at
1190-1191. As a result, those appli-
cants cannot reasonably expect to
shield their private lives from govern-
ment scrutiny during the hiring pro-
cess. Id. at 1191. In examining the
DOJ’s interests, the court noted that
the DOJ is not just any employer;

CONTINUED ON PAGE 4
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rather, it has a legitimate interest in
maintaining public confidence and
trust, which would be undermined by
drug use among its employees. Id. at
1192. Recognizing that this alone is
insufficient to justify preemployment
drug testing, the court also noted the
considerable time and money the DO)
invests in employing new applicants,
buttressing its interest in intruding on
an individual’s privacy. Id. at 1192.

Similarly, in Loder v. City of Glen-
dale, 14 Cal. 4th 846, 927 P.2d 1200
(1997), the California Supreme Court,
following the guidance of the U.S.
Supreme Court described above, ad-
dressed a challenge to an employ-
ment-related drug testing program that
required everyone who was condition-
ally offered a new position with the
city to submit to urinalysis testing. The
program applied to newly hired indi-
viduals and to current city employees
who had been approved for promo-
tion to a new position.

As applied to current employees
seeking promotion, the court held that
the city’s drug testing program was
inconsistent with Von Raab and thus
unconstitutional. Specifically, although
important government interests could
justify the imposition of suspicionless
drug testing for promotion to certain
sensitive positions, those same inter-
ests were insufficient to justify testing
of all current public employees seek-
ing promotion, regardless of the posi-
tion that was sought. Id. at 878. In ar-
riving at this conclusion, the Califor-
nia Supreme Court focused on the U.S.
Supreme Court’s holding in Von Raab
that an employer’s legitimate interest
in a drug-free workplace, without
more, was insufficient to render
suspicionless drug testing of current
employees seeking promotion reason-
able. Id. at 880.

As applied to job applicants, how-
ever, the court in Loder found that
preemployment drug testing was rea-
sonable under the Fourth Amendment.
In arriving at this conclusion, the court
examined two federal court decisions
that had disagreed on the issue:
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Willner v. Thornburgh, supra, and
Georgia Association of Educators v.
Harris, 749 F. Supp. 1110 (N.D. Ga.
1990) (striking down a Georgia stat-
ute that authorized preemployment
drug testing of all applicants for state
employment).

Importantly, the California Supreme
Court found “that an employer has a
significantly greater need for, and in-
terest in, conducting suspicionless
drug testing of job applicants than it
does in conducting similar testing of
currentemployees.” Loder, 14 Cal. 4th
at 882. The key distinction made by
the court between job applicants and
current employees was the same one
raised in Willner, that is, an employer
has the ability to observe its current
employees for signs of drug use,
whereas, since a job applicant is a
total stranger, an employer does not
have the opportunity to personally
evaluate the applicant for signs of drug
use before committing to a consider-
able investment and hiring and train-
ing the applicant. Id. at 883.

Further, the court found in Loderthat
a drug testing requirement imposed a
lesser intrusion on reasonable expec-
tations of privacy when conducted as
part of a lawful preemployment medi-
cal examination that a job applicant
is required to undergo in any event.
Id. at 882. The court closely consid-
ered the interplay of the ADA's provi-
sions regarding postoffer, preem-
ployment medical examinations. In
particular, the court noted that the
ADA permits such exams only if they
are required of all entering employ-
ees, regardless of whether the exam is
job-related or consistent with business
necessity. Id. at 885 (citing 42 U.S.C.
§ 12112(d)(2), (3) and 29 C.FR. §
1630.14(b)(3)). While recognizing that
the ADA does not determine the scope
of a job applicant’s reasonable expec-
tation of privacy for Fourth Amend-
ment purposes, the court stated that it
does reflect the general societal un-
derstanding that a requirement that all
job applicants submit to a medical
examination before beginning em-

ployment does not violate an
applicant’s reasonable expectations of
privacy. Id. at 886.

Based on these considerations, the
court found that an employer has a
significantly greater interest in con-
ducting suspicionless drug testing of
job applicants than it does in testing
current employees seeking promotion,
and that the imposition of a urinalysis
drug testing requirement as part of a
lawful preemployment medical ex-
amination, on balance, is a lawful in-
trusion on a job applicant’s reasonable
expectations of privacy. Id. at 886-887.

As seen in Willnerand Loder, courts
were beginning to find that
preemployment drug testing of job
applicants was constitutionally per-
missible. These decisions, however,
were careful to distinguish the reason-
ableness of testing job applicants as
opposed to current employees, even
when the current employees were
seeking promotion.

The Supreme Court Speaks
Again: Chandler v. Miller

r(7_‘0ur months after the California Su-
/ preme Court issued its decision in
Loder, the U.S. Supreme Court an-
nounced its decision in Chandler v.
Miller, 520 U.S. 305, 117 S. Ct. 1295,
137 L. Ed. 2d 513 (1997). In Chandler,
the Court examined a Georgia statute
that required candidates for high
elected public office to submit to and
pass a drug test before their names
would be placed on the ballot. The
Court held that the mandatory drug
test was a constitutionally impermis-
sible, suspicionless search. The Court
relied solely on Skinner, Von Raab,
and Vernoniato inform its analysis. Id.
at 318. Itfocused on the fact that there
was no demonstrable problem of drug
abuse by elected state officials in
Georgia and thus no special need for
suspicionless drug testing of candi-
dates. Id. at 319.

The Court, however, noted that “a
demonstrable problem of drug abuse,
while not in all cases necessary to the

CONTINUED ON PAGE 5
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In Chandler, the Court examined
a Georgia statute that required
candidates for high elected
public office to submit to and
pass a drug test before their
names would be placed

on the ballot.

validity of a testing regime, would
shore up an assertion of special need
for a suspicionless general search pro-
gram.” Id. In contrast to the effective
testing regimes upheld in Skinner, Von
Raab, and Vernonia, the Georgia stat-
ute was not well designed to identify
candidates who abused drugs or to
deter drug users from seeking election
to state office. Id. Because the drug
testing had to be completed at a spe-
cific time, which was specified in ad-
vance, any candidate who was not
prohibitively addicted could abstain
from drug use for a pretest period suf-
ficient to avoid detection; thus the stat-
ute undermined its purported purpose.
Id. at 319-320. A job applicant, by
contrast, does not know precisely
when action will be taken on his or
her application and, thus, cannot simi-
larly thwart the purpose of a
preemployment drug test. The Court
also emphasized that since candidates
for public office are subject to relent-
less scrutiny by their peers, the pub-
lic, and the press, any actual concerns
of drug abuse would likely become
evident during the campaign process.
Id. at 321.

Subsequent Lower Court
Decisions Have Rejected
Drug Testing for All Applicants

[though Chandler dealt solely

with the testing of candidates for
elected government positions, lower
courts have relied on that decision and
whether a “demonstrable problem of
drug abuse” existed to determine the
reasonableness of preemployment

drug testing for nonelected govern-
ment positions. Thus, based primarily
on the Court’s holding in Chandler, the
U.S. District Court for the Southern
District of Florida struck down a
Florida city’s policy that required all
job applicants to submit to drug test-
ing as a condition of employment.
Baron v. City of Hollywood, 93 F.
Supp. 2d 1337 (2000). Importantly, in
Baron, the court noted that the city had
no evidence or history of prior drug
use among its employees. In essence,
the city’s “symbolic” desire to main-
tain its positive image and provide
“tangible assurances that public funds
are in good hands and are not in jeop-
ardy of being squandered by impaired
employees” was an insufficient gov-
ernmental “special need” to justify
suspicionless drug testing. Id. at 1341.

In Lanier v. City of Woodburn, No.
04-1865-KI, 2005 WL 3050470 (D.
Or. Nov. 14, 2005) (unpublished opin-
ion), appeal filed, the U.S. District
Court for the District of Oregon con-
sidered the constitutionality of the city
of Woodburn’s postoffer, preemploy-
ment drug and alcohol screening re-
quirement for all applicants for city
positions. The city argued that it had a
legitimate interest in having a drug-
free workplace, in light of the past
experience of department heads who
were concerned about employee drug
use. Id. at *5.

The court, however, found that the
city had failed to articulate a special-
ized need for suspicionless drug test-
ing of job applicants. The court noted
that the city’s generalized interest in a
drug-free workplace was insufficient
to establish a special need under
Chandler, and that the city did not
have concrete evidence documenting
drug use among city employees. Id.
at *5-6. The court also found that,
unlike the circumstances in Willner
and Loder, here the applicant’s expec-
tation of privacy had not been dimin-
ished, given that the city did not si-
multaneously require a full medical
examination or the disclosure of other
personal information. Id. at *6 (not-

ing that the court was not addressing
whether the city’s drug policy was
unconstitutional when the drug test
was required as part of a job-related
medical examination).

Implementing a
Drug Testing Program

76efore a public employer imple-
ments a postoffer, preemploy-

ment drug testing program for job ap-
plicants, it should consider the follow-
ing issues. First, does the entity have a
documented history of drug use
among its employees? Although the
Supreme Court has stated that a de-
monstrable problem of drug abuse is
not necessary in all situations, several
courts have held that if a policy ap-
plies to all employees, not just to those
in positions implicating safety issues,
a desire to promote a drug-free work-
place is an insufficient justification. If
the entity is not experiencing an ac-
tual drug problem, it should consider
limiting drug testing to positions that
require the candidate to execute
safety-sensitive tasks or involve the en-
forcement of drug laws or otherwise
specifically justify the intrusion of a
drug test on the applicant.

Second, how will the drug test be
implemented? If the drug test will be
part of a comprehensive employment-
related medical examination, it will
probably be found less intrusive on the
job applicant’s privacy than a drug
test by itself. Ironically, the more in-
formation the employer requires the
applicant to provide as a condition of
employment, the more likely it is that
a court will find the drug test to be
reasonable. 4

Amy Buckler is an associate at Barron
Liebman LLP. She assisted in writing the
briefs submitted to the district court on
behalf of the city of Woodburn in the
Lanier case while an associate at
Hoffman Hart & Wagner LLP, arguing that
the city’s postoffer, preemployment drug
screening policy was constitutional.
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with blogging and discovery requests
issued to ISPs.

Some school districts are now es-
tablishing policies that hold students
accountable for what they blog or
comment about, even during non-
school hours on private computer
equipment.® At this time it does not
appear that such policies have been
challenged, though they present seri-
ous questions regarding legal author-
ity and prior restraints on speech.

You are not responsible
for what you don’t write

Many blogs invite readers to com-
ment on posts. Blog authors can de-
cide whether they will edit or delete
comments, and those that do often
publish the guidelines they use.’ A fed-
eral court recently dismissed a com-
plaint against a blog author who failed
to delete comments regarding the
plaintiff that the plaintiff found offen-
sive and asserted were false.’® The
court held that the blog’s author was
not responsible for the speech of oth-
ers because, when acting as the host
for the comments, he was similar to
an Internet provider.

Working and blogging don’t mix

Many employers, Microsoft and
Delta among them, have been caught
off guard by what their employees
have posted about their jobs on per-
sonal blogs. The employees have been
equally surprised that they could lose
their jobs for what they posted on a
blog. Microsoft was embarrassed by a
contract employee’s posting camera-
phone pictures of Power Mac G5 com-
puters being delivered to its Redmond
Campus;'" Delta dismissed a flight at-
tendant who posted “risqué” photos
of herself in an empty plane wearing
her uniform.'?

Being fired for what you write about
your job on your blog is known as
being “dooced.” The term refers to
www.dooce.com, the blog of Heather
Armstrong, who is the first person
known to have been fired because of
information she posted on her blog."
Although most employers do not
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directly address blogs or web pages
in their personnel rules, the person-
nel rules regarding trade secrets, con-
fidentiality, and use of company
equipment can all potentially apply to
an employee’s blogging activities.

Employers need not establish new
personnel rules to address blogs, but
they should review their existing rules
to ensure that the rules protect their
interests when applied to online ac-
tivity. Employees should be reminded
that even if they cannot recite the per-
sonnel rules or confidentiality agree-
ment they signed when they were
hired, they are assumed to be aware
of those rules and restrictions, and are
expected to limit their online activi-
ties accordingly. Employers must also
understand that consistent enforce-
ment of their personnel rules is the best
way to keep employees informed of
company policies and avoid problems
like those described here.

Using Blogs to Improve
(and Increase) Your Practice

Blogs are not all liability or privacy
traps. Many blogs provide an abun-
dance of valuable information, com-
plete with links to additional re-
sources. Blawgs can serve as 24-hour
CLEs where attorneys exchange infor-
mation about recent court opinions,
proposed legislation, or new law
suits.’ Attorneys with unusual prac-
tices, like library law,'> can easily, and
cheaply, connect with a much larger
community of practitioners than might
exist in their city or state. Some attor-
neys have even found a way to turn
their blogging into profits, establish-
ing themselves as experts in their fields
by regularly publishing on their blogs
and reaching a wider audience than
most traditional legal journals enjoy."®

If you are interested in learning
about how blogs might enhance your
practice, | suggest that you begin by
reviewing these sites and following the
links that pique your interest:

e Blawg, www.blawg.org, “Your
Source for Law & Legal Related
Weblogs.”

e How Appealing, http://
howappealing.law.com/, “The
Web'’s first blog devoted to appel-
late litigation.”

e SCOTUSblog,
www.scotusblog.com/, covering
every decision of the United
States Supreme Court.

e Jack Bog’s Blog, http://bojack.org/,
Lewis & Clark Tax Law Professor
Jack Bogdanski explains his point
of view on most everything. 4

Katie A. Lane is an assistant county at-
torney with the Multnomah County
Attorney’s Office, where she practices,
among other things, library law. She
authored an “anonymous” blog while in
law school, which she shut down upon
obtaining gainful employment.
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Decided

Brigham City, Utah v. Stuart,
No. 05-502 (May 22, 2006)

In reversing the Supreme Court of
Utah, the United States Supreme Court
held 9-0 that police may enter a home
without a search warrant when they
have an objectively reasonable basis
for believing that an occupant is seri-
ously injured or imminently threat-
ened with serious injury.

Garcetti v. Ceballos,
No. 04-473 (May 30, 2006)

The Court reversed the Ninth Circuit
in a 5-4 vote, holding that the First
Amendment does not protect the state-
ments of public employees made pur-
suant to their official duties.

Georgia v. Randolph,
No. 04-1067 (March 22, 2006)

In a 5-3 vote (Justice Alito did not
take part), the Court affirmed the Su-
preme Court of Georgia, holding that
when an occupant of a residence gives
police permission to search the resi-
dence, but a co-occupant is present
and refuses to give consent, the co-
occupant’s refusal to permit entry ren-
ders the warrantless entry and search
unreasonable and invalid as to the co-
occupant.

Rumsfeld v. Forum for Academic
and Institutional Rights, Inc.,
No. 04-1152 (March 6, 2006)

The Court ruled 8-0 (Justice Alito did
not take part) that the Solomon
Amendment, a statute providing that
an entire educational institution will
lose certain federal funds if any part
of the institution denies military re-
cruiters access equal to that provided
other recruiters, does not violate the
First Amendment of the Constitution.
The decision reversed the Third
Circuit’s decision, which had held that
the Solomon Amendment violated the
unconstitutional-conditions doctrine
by forcing a law school to choose be-
tween surrendering First Amendment
rights and losing federal money for its
university.

Supreme Court Update

Matthew Duckworth
Busse & Hunt

Rachelle Hong Barton
Fisher & Phillips LLP

U.S. v. Georgia, No. 04-1203 (Jan.
10, 2006); Goodman v. Georgia,
No. 04-1236 (Jan. 10, 2006)

These companion cases arose out of
a prisoner’s claims under the Ameri-
cans with Disabilities Act (ADA)
against a state prison and prison offi-
cials. The Supreme Court held 9-0 that
Title Il of the ADA validly abrogates
state sovereign immunity insofar as
Title 1 creates a private cause of ac-
tion for damages against the states for
conduct that actually violates the Four-
teenth Amendment.

U.S. v. Grubbs,
No. 04-1414 (March 21, 2006)

The Court reversed the Ninth Circuit
in an 8-0 opinion (Justice Alito did not
take part), holding that an “anticipa-
tory” search warrant, in which the
warrant contains a triggering condition
(other than the mere passage of time),
does not necessarily violate the Fourth
Amendment provision prohibiting the
issuance of warrants without probable
cause, and that anticipatory warrants
should be examined under the same
standard as ordinary warrants.

Certiorari Granted

Carey v. Musladin,
No. 05-785 (April 17, 2006)

The Court will decide whether the
Ninth Circuit exceeded its authority
by overturning a state murder convic-
tion on the ground that the courtroom
spectators included three of the
victim’s family members who wore
buttons depicting the deceased.

Meredith v. Jefferson Cty. Bd. of
Ed., No. 05-915 (June 5, 2006)

The Supreme Court will review a
case from the Sixth Circuit that af-
firmed without a detailed opinion a
Western District of Kentucky decision,

PAGE 7

which held that a part of the school
district’s plan to distribute student en-
rollment using race as a factor did not
violate the equal protection clause
because the district had a compelling
interest in achieving and maintaining
racially balanced schools and it was
narrowly tailored because it used
broad racial guidelines along with
neutral means such as geographic
boundaries, special programs, and stu-
dent choice to achieve racial integra-
tion. The district court, however, struck
down the plan to the extent that it in-
corporated procedures that separated
students into racial categories in a man-
ner that appeared completely unnec-
essary to accomplish its objectives.

Parents Involved in Community
Schools v. Seattle School Dist.
No. 1, No. 05-908 (June 5, 2006)
The Supreme Court will review a
Ninth Circuit en banc decision that
approved the use of race as an “inte-
gration tiebreaker” in determining
which students would be assigned to
racially concentrated high schools in
Seattle. The Ninth Circuit held that
using race as a factor did not violate
the Constitution’s equal protection
clause because it was narrowly tai-
lored to achieve the district’s compel-
ling interests in obtaining the educa-
tional and social benefits of racial di-
versity in secondary education and
avoiding racially concentrated or iso-
lated schools resulting from Seattle’s
segregated housing pattern. The Su-
preme Court set oral arguments in tan-
dem with Meredith v. Jefferson Cty. Bd.
of Ed., No. 05-915. 4

Matthew Duckworth is an associate of
Busse & Hunt, which represents employ-
ees in employment cases, concentrating
in civil rights, discrimination, harass-
ment, wrongful discharge, defamation,
and fraud.

Rachelle Hong Barton is an associate
with the Portland office of Fisher &
Phillips LLP, one of the largest national
law firms representing employers in la-
bor and employment law matters.
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styled. On the other hand, males were prohibited from
wearing makeup or nail polish and were required to main-
tain short haircuts and neatly trimmed fingernails. The plain-
tiff, a female, was terminated for failing to comply with the
policy, and she brought an action under Title VII, alleging
that the defendant’s policy created an “unequal burden”
that violated the Ninth Circuit standard in Franks v. United
Airlines, 216 F.3d 845 (9th Cir. 2000).

The Ninth Circuit, however, in an en banc proceeding,
dismissed the plaintiff’s case because she did not submit
evidence to prove that the employer’s rules were more bur-
densome for women than for men. The court also found
that the employer’s rules did not violate the Supreme Court’s
sexual stereotyping analysis of Pricewaterhouse v. Hopkins,
490 U.S. 228 (1989), since they did not require the plaintiff
“to conform to a stereotypical image that would objectively
impede her ability to perform her job requirements.” The
four dissenting judges would have taken judicial notice of
the unequal burdens imposed by the policy and stated that
the policy required a gender-based stereotype to assume
that “women’s undoctored faces compare unfavorably to
men’s . . . without full makeup.”

Oregon State Courts

Washburn v. Columbia Forest Products, Inc.,
SC $52254, 2006 WL 1173152 (Or. May 4, 2006)

In a long-awaited decision, the Oregon Supreme Court
has addressed the issue of medical marijuana in the work-
place. It was expected that the court would address the is-
sue decided by the Oregon Court of Appeals—whether an
employer was required to accommodate a medical mari-
juana user who tested positive on a workplace drug test if
the worker was disabled, even though the use of marijuana
is illegal under federal law. Many commentators expected
the Oregon Supreme Court to reverse the Oregon Court of
Appeals opinion on this topic, especially given the inter-
vening opinion by the U.S. Supreme Court in Gonzales v.
Raich, 125 S. Ct. 2195 (2005), which held that there was
no loophole in the federal government’s position that the
use of marijuana as a controlled substance is always a vio-
lation of the criminal laws. The Oregon Supreme Court,
unfortunately, did not address this issue.

However, the court did address a far more significant is-
sue—whether the existence of a disability is determined
before or after mitigating circumstances. Rulings under the
federal Americans with Disabilities Act (ADA) state that the
existence or absence of a disability is determined after a
person has applied mitigating circumstances (medication,
use of a prosthetic limb, wearing of glasses, etc.). The Or-
egon Court of Appeals found that the existence of a disabil-
ity under Oregon law should be considered before mitigat-
ing circumstances. The Oregon Supreme Court, however,
found that both the ADA and the Oregon statutes require
that persons should be looked at as individuals and not as a
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class. Therefore, the mere existence of a particular disease
or condition should not, as a class, be determined to be
disabling. Instead, the determination of whether, after the
application of mitigating circumstances, a disability exists
should be made on an individual basis. The Oregon Su-
preme Court held that because the plaintiff could counter-
act his physical impairment by using prescription medica-
tion, he was not disabled under Oregon law. The court there-
fore reversed the court of appeals decision and affirmed
the trial court’s grant of summary judgment for the employer.

Eusterman v. Northwest Permanente, P.C.,
204 Or. App. 224, 129 P.3d 213 (2006)

The tort of wrongful discharge under Oregon law is an
exception to at-will employment and occurs when (1) the
discharge is for exercising a job-related right that reflects
an important public policy and (2) the discharge occurs
while the employee is performing an important public duty.
The court held that courts cannot create a public duty to
support the tort of wrongful discharge, but must find one in
existing constitutional or statutory provisions of state law.
The court found that the plaintiff failed to show that the
acts for which he was terminated constituted the perfor-
mance of an “important public duty,” and therefore affirmed
summary judgment for the employer. 4+

Rick Liebman, a partner at Barran Liebman LLP, represents
employers in labor and employment law.



