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Mr. Chairman and Members of the Task Force, | am Timothy J. Muris, Chairman of the Federal Trade
Commission ("Commission™ or "FTC"). | am pleased to appear before you to discuss the FTC's
activities to promote competition.
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I. INTRODUCTION
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Merger enforcement continues to be a major focus of the FTC's competition workload. Stopping
mergers that lessen competition ensures that consumers will have the benefit of lower prices and
greater choices in their selection of goods and services. During the unprecedented merger wave in
the late 1990s through 2000, the agency was forced to divert resources to meet its statutory
responsibilities under the Hart-Scott-Rodino Act ("HSR").”” With the significant recent decline in
merger activity, the Commission has been able to restore the historical balance of enforcement efforts
to both merger and nonmerger areas. Since the peak in merger activity in 2000, when the agency
opened only 25 nonmerger investigations, the FTC has worked to reinvigorate its nonmerger
enforcement program. In 2001, the agency opened 56 new nonmerger investigations, and in 2002,
the agency opened another 59 nonmerger investigations. The results of this renewed investment in
non-merger enforcement are now emerging, and include a total of 16 non-merger enforcement
actions taken thus far in FY 2003, more than any year since 1980, as well as eight non-merger
matters in administrative litigation.”
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Il. FOCUSING ON KEY SECTORS OF THE ECONOMY
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A. Health Care
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1. Law Enforcement Actions Involving Health Care

The FTC has placed renewed emphasis on stopping collusion and other anticompetitive practices
that raise health care costs and decrease quality.

a. Law Enforcement Involving Pharmaceutical Companies. The growing cost of prescription drugs
is a significant concern for patients, employers, and government. Drug expenditures doubled between
1995 and 2000.® In response, the FTC has increased its pharmaceutical-related investigations. In
1096, fewer than five percent of new competition investigations involved pharmaceuticals, while in
2002, the percentage of new investigations involving pharmaceutical products was almost 25 percent.

Mergers Affecting the Pharmaceutical Industry. In April, the Commission settled with Pfizer
Inc., the largest pharmaceutical company in the world, and Pharmacia Corporation to resolve
concerns that their $60 billion merger would harm competition in nine separate and wide-ranging
product markets, including drugs to treat overactive bladder, symptoms of menopause, skin
conditions, coughs, motion sickness, erectile dysfunction, and three different veterinary
conditions.®™ The settlement required divestitures to protect consumers' interests in those markets
while allowing the remainder of the transaction to go forward.

Other recent FTC pharmaceutical industry merger actions include (1) Baxter/Wyeth, in which the FTC
obtained a settlement requiring divestitures to protect competition in the market for propofol, a
general anesthetic commonly used for the induction and maintenance of anesthesia during surgery,
and the market for new injectable iron replacement therapies used to treat iron deficiency in patients
undergoing hemodialysis;'” and (2) Amgen/immunex, in which the FTC obtained an agreement
settling allegations that Amgen Inc.'s $16 billion acquisition of Immunex Corporation would reduce
competition for three important biopharmaceutical products used to treat rheumatoid arthritis, Crohn’s
disease, psoriatic arthritis, and side effects of chemotherapy.®

Pharmaceutical Firms' Efforts to Thwart Competition from Generic Drugs. To address the
issue of escalating drug expenditures, and to ensure that the benefits of pharmaceutical innovation
would continue, Congress passed the Hatch-Waxman Amendments® ("Hatch-Waxman") to the
Food, Drug and Cosmetic Act ("FDC Act”)."” Hatch-Waxman established a regulatory framework
that sought to balance incentives for continued innovation by research-based pharmaceutical
companies and opportunities for market entry by generic drug manufacturers."™ Hatch-Waxman
has increased generic drug entry, helping consumers save $8-10 billion on retail prescription drug
purchases in 1994 alone, according to the Congressional Budget Office.!'? Hatch-Waxman has
been subject to some abuse, however. Some drug manufacturers have allegedly attempted to
"game" the system, securing greater profits for themselves without providing a corresponding
benefit to consumers. Many of the FTC's phammaceutical industry investigations have focused on
this problem.



(1) First Generation Cases. The Commission has challenged conduct by firms that allegedly have
"gamed" the Hatch-Waxman framework to deter or delay generic competition. Qur “first generation" of
such matters involved agreements through which a brand-name drug manufacturer allegedly paid a
generic drug manufacturer not to enter and compete. One aspect of a recent major settlement with
Bristol-Myers Squibb ("BMS"), involved allegations of this type of conduct."¥ The FTC's complaint
charged that BMS engaged in a series of anticompetitive acts over the past decade to obstruct entry
of low-price generic competition for three of BMS's widely-used pharmaceutical products: two anti-
cancer drugs, Taxol and Platinol, and the anti-anxiety agent BuSpar. The conduct included a $72.5
million payment to a would-be generic rival to abandon its legal challenge to the validity of a BMS
patent and to stay out of the market until the patent expired.

The Commission has settled three additional cases of this type, including an April 2002 settlement
resolving charges that American Home Products entered into an agreement with Schering-Plough
Corporation to delay introduction of a generic potassium chloride supplement in exchange for millions
of dollars."* An action against Schering-Plough and Upsher-Smith, which remains in administrative
litigation, raises similar issues.

(2) Second Generation Cases. Pursuant to the Hatch-Waxman Act, a branded drug manufacturer
must list any patent claiming its branded drug in the FDA's "Orange Book" list of approved drugs and
their related patents. Companies seeking FDA approval to market a generic equivalent of that drug
before patent expiration must provide notice to the branded manufacturer, which then has an
opportunity to file a patent infringement action. The filing of such an action within the statutory time
frame triggers an automatic 30-month stay of FDA approval of the generic drug. Our "second
generation” of enforcement activities has involved allegations that individual brand-name
manufacturers have delayed generic competition through the use of improper Orange Book listings
that trigger the FDA's automatic 30-month stay of approval of a generic drug.

One facet of the FTC's BMS settlement involved allegedly improper Orange Book listings. The
complaint stated that BMS misled the FDA about the scope, validity, and enforceability of patents to
secure listing in the FDA's "Orange Book"; breached its duty of good faith and candor with the U.S.
Patent and Trademark Office, while pursuing new patents claiming these drugs; and filed baseless
patent infringement suits against generic drug firms that sought FDA approval to market lower-priced
drugs."™ Because of BMS's alleged pattern of anticompetitive conduct and the extensive resulting
consumer harm, the Commission's proposed order necessarily contains strong - and in some
respects unprecedented - relief.”®

Another recent FTC success in this area is an October 2002 settiement with Biovail Corporation,
which resolved charges that Biovail illegally acquired a license to a patent and improperly listed the
patent in the FDA's Orange Book as claiming Biovail's high blood pressure drug Tiazac."”
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b. Other Merger Enforcement Involving Health Care. In June 2002, the Commission authorized
the staff to seek a preliminary injunction blocking Cytyc Corporation's proposed acquisition of Digene
Corporation, involving the merger of two manufacturers of complementary cervical cancer screening
tests.”” The complaint alleged that the combined firm would have an incentive to use its market
power in one product to stifle increased competition in the complementary product's market. Thus, if
the merger had been consummated, rivals would have been substantially impeded from competing.
Following the Commission's decision, the parties abandoned the transaction.



c. Law Enforcement Involving Health Care Providers. For decades, the FTC has worked to
facilitate innovative and efficient arrangements for the delivery and financing of health care services
by challenging artificial barriers to competition among health care providers. These efforts continue.
In the past three months alone, the FTC has settled with seven groups of physicians for allegedly
colluding to raise consumers' costs®”’ and issued an administrative complaint against another.”"
Many of these cases involve significant numbers of doctors -- more than three-quarters of all doctors
in the Carlsbad, New Mexico area in one matter, over 1,000 physicians in Dallas, Texas in anocther,
and an organization consisting of more than 1,500 San Francisco physicians in the case in
administrative litigation. The Commission's consent orders put a stop to allegedly collusive conduct
harming employers, individual patients, and health plans by depriving them of the benefits of
competition in the purchase of physician services.
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B. Energy
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1. Law Enforcement Actions Involving Energy

. Oil Merger Investigations. The Commission has an extensive history of carefully investigating
mergers in the petroleum industry. These mergers typically involve a host of individual
product/geographic market combinations. When necessary, the agency has insisted on remedial
divestitures to cure potential harm to competition. Most recently, in the Conoco/Phillips merger, the
Commission issued a consent order regquiring the merged company to divest two refineries and
related marketing assets, terminal facilities for light petroleum and propane products, and certain
natural gas gathering assets.™”

. Natural Gas Merger Investigations. The FTC also has investigated mergers in the natural gas
industry and taken necessary action to preserve competition. In July 2003, the Commission
finalized a consent order designed to preserve competition in the market for the delivery of natural
gas to the Kansas City area.®" The order conditionally would allow Southern Union Company's
$1.8 billion purchase of the Panhandle pipeline from CMS Energy Corporation, while requiring
Southern Union to terminate an agreement under which one of its subsidiaries managed the Central
pipeline, which competes with Panhandle in the market for the delivery of natural gas to the Kansas
City area. Absent the settlement agreement, the transaction would have placed the two pipelines
under common ownership or commen management and control, eliminating direct competition
between them, and likely resulting in consumers' paying higher prices for natural gas in the Kansas
City area.

. Gasoline Monopolization Case. In March 2003, the Commission issued an administrative
complaint in an important nonmerger case involving the Union Oil Company of California
("Unocal").”* The complaint alleges that Unocal violated Section 5 of the FTC Act by subverting the
California Air Resources Board's ("CARB"} regulatory standard-setting procedures of the late 1880s
relating to fow-emissions reformulated gasoline ("RFG"). According to the complaint, Unocal
misrepresented to both CARB and industry participants that some of its emissions research was
non-proprietary and in the public domain, while at the same time pursuing a patent that would
permit Unocal to charge royalties if CARB used such emissions information. The complaint alleged
that Unocal did not disclose its pending patent claims and that it intentionally perpetuated the false
and misleading impression that it would not enforce any proprietary interests in its emissions



research results. The complaint states that Unocal's conduct has allowed it to acquire monopoly
power over the technology used to produce and supply California "summer-time" RFG, a low-
emissions fuel mandated for sale in California from March through October, and could cost
California consumers five cents per gallon in higher gasoline prices. This case is being litigated
before an Administrative Law Judge.

2. Other Energy Industry Initiatives

Study of Refined Petroleum Product Prices. Building on its enforcement experience in the
petroleum industry, the FTC is studying the causes of volatility in refined petroleum product prices.
In two public conferences, held in August 2001 and May 2002, participants discussed key factors
that affect product prices, including increased dependency on foreign crude oil sources, changes in
industry business practices, and new governmental regulations.®” The information gathered
through these public conferences will form the basis for a report to be issued later this year.

Gasoline Price Monitoring. In May 2002, the FTC announced a project to monitor wholesale and
retail prices of gasoline in an effort to identify possible anticompetitive activities to determine if a law
enforcement investigation would be warranted.*" This project tracks retail gasoline prices in
approximately 360 cities nationwide and wholesale (terminal rack) prices in 20 major urban areas.
The FTC Bureau of Economics staff receives daily data purchased from the Oil Price Information
Service ("OPIS"), a private data collection company. The economics staff uses an econometric
(statistical) model to determine whether current retail and wholesale prices each week are
anomalous in comparison with historical data. This model! relies on current and historical price
relationships across cities, as well as other variables.
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1. Law Enforcement Actions Involving Technology

As technology advances, there will be increased efforts to establish industry standards for the
development and manufacture of new products. While the adoption of standards is often
procompetitive, the standards setting process, which involves competitors' meeting to set product
specifications, can be an area for antitrust concern. In a complaint issued in June 2002, the
Commission has charged that Rambus, Inc., a participant in an electronics industry standards-setting
organization, failed to disclose - in violation of the organization's rules - that it had a patent and
several pending patent applications on technologies that eventually were adopted as part of the
industry standard.®® The standard at issue involved a common form of computer memory used in a
wide variety of popular consumer electronic products, such as personal computers, fax machines,
video games, and personal digital assistants. The Commission's complaint, which is currently being
litigated before an Administrative Law Judge, alleges that once the standard was adopted, Rambus
was in a position to reap millions in royalty fees each year, and potentially more than a billion dollars
over the life of the patents.®® Because standard-setting abuses can harm robust and efficiency-
enhancing competition in high tech products and innovation, the Commission will continue to pursue
investigations in this important area.™”



2. Other Technology Initiatives
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Internet Task Force. The Internet boom, heralded by many as the next industrial revolution,
has immense potential as an engine for commerce and offers consumers enormous freedom.
Contrary to the perception of the Internet as a virtually unfettered free market, however, extension
of pre-existing state regulations to the Internet or potentially anticompetitive business practices may
be limiting the cost savings or convenience that the Internet affords, without offsetting benefits. The
FTC's Internet Task Force has been analyzing state regulations that may have pro-consumer or
pro-competition rationales, but that nevertheless may restrict the entry of new Internet competitors.
It also is examining barriers that arise when private parties employ potentially anticompetitive tactics,
such as when suppliers or dealers apply collective pressure to limit online sales.

R

E-commerce Advocacy. The Internet Task Force has taken the lead in drafting a number of
competition advocacy pieces. Two have had a clear impact in helping decision-makers take
consumers' interests into account: (1) the Connecticut Board of Examiners for Opticians decided in
June 2003, in accordance with our advice, that out-of-state sellers who ship contact lenses to
Connecticut residents need not have a Connecticut optician’s license, provided that the lenses are
sold pursuant to a lawful prescription;"* and (2) on January 24, 2003, the North Carolina State Bar
released two opinions eliminating the requirement that an attorney be physically present at real
estate closings, and allowing non-attorneys to obtain signatures and receive and disburse funds, as
we had recommended in joint comments with the DOJ.“"

Report on Internet Wine Sales. Earlier this month, the Commission released a staff report
concluding that e-commerce offers consumers lower prices and more choices in the wine market,
and that states could expand e-commerce by permitting direct shipping of wine to consumers.“?
The empirical study found that state bans on direct shipping prevent consumers from saving as
much as 21 percent on some wines and from conveniently purchasing many popular wines from
suppliers around the country. The report also concluded that states may be able to limit sales to
minors through less restrictive means than an outright ban on direct shipping, such as by requiring
that a supplier verify the recipient's age and obtain an adult's signature before delivering the wine.

ll. THE SCOPE OF ANTITRUST
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B. The State Action and Noerr-Pennington Doctrines

The state action doctrine - first articulated in Parker v. Brown*® - provides a defense to certain
antitrust claims involving the regulatory conduct of state governments. Similarly, the Noerr-
Pennington doctrine - first articulated in Eastern R.R. Presidents Conf. v. Noerr Motor Freight*® and
United Mine Workers of America v. Pennington™ - provides immunity for private parties' efforts to
"petition” the government. When properly applied, both doctrines serve important Constitutional
interests. The state action defense is grounded in principles of federalism and is intended to prevent
antitrust enforcement from interfering with legitimate state regulatory activities. Noerr immunity, on the
other hand, is grounded in First Amendment principles and is intended to protect a citizen's right to
petition the government for the redress of grievances.



While the core principles underlying these doctrines have validity, some lower court decisions have
expanded the reach of both doctrines beyond the precepis originally articulated by the Supreme
Court. Moreover, when the governing standard is unclear, enforcement (and deterrence) can be
problematic. Thus, for example, the American Bar Association Antitrust Section's 2001 report on
antitrust policy recommended a reexamination of the scope of the state action doctrine.®"

The scope of these doctrines has important consequences for consumers. Through study and
analysis, and by bringing carefully-selected enforcement actions, the FTC can help to clarify the limits
of the state action and Noerr-Pennington doctrines. To that end, we established FTC Task Forces to
examine state action and Noerr issues. The work of both Task Forces has resulted in a variety of
actions, including antitrust enforcement, amicus briefs, and competition advocacy.

1. State Action Task Force

The State Action Task Force has been conducting a careful analysis of existing case law on the
scope of the state action defense. The Task Force has observed that some courts have applied the
doctrine too broadiy, thereby protecting anticompetitive conduct of parties acting in their own interest,
rather than the interest of "the state itself." An overbroad application can be especially problematic
when the party purportedly acting pursuant to a delegation of state authority is a private market
participant with strong incentives to restrain trade. The Task Force's work has resulted in
investigations that we hope will clarify the two key elements of the state action defense - "clear
articulation” of the state's intent to displace competition, and "active supervision” of any
anticompetitive private agreements. In the Analysis to Aid Public Comment in the Commission's
recent Indiana Movers consent order, for example, we described three factors relevant to showing
that the state has "actively supervised" the conduct for which the state action defense is asserted: (1)
the development of an adequate factual record, including notice and opportunity to be heard; (2) a
written decision on the merits that would provide analysis and reasoning, and supporting evidence,
that the private conduct furthers the legislature's objectives; and (3) a specific assessment - both
qualitative and quantitative - of how the private action comports with the substantive standards
established by the state legisiature, particularly when the standards include competition or consumer
welfare.®? Earlier this month, the Commission issued administrative complaints in three similar cases
involving associations of household goods movers in three states.®® The complaints allege that the
associations have violated the FTC Act by engaging in collective action in the form of filing tariffs
containing collective rates on behalf of their members. One or more of these cases may eventually
present an opportunity for further clarification of the contours of the state action doctrine.

2. Noerr-Pennington Task Force

The Noerr-Pennington Task Force is conducting a similar analysis of existing case law regarding
Noerr-Pennington immunity. As in the state action context, the Task Force has observed that some
courts have applied the doctrine too broadly. In some instances, parties have been granted immunity
in spite of the fact that the anticompetitive conduct at issue had no "petitioning" component
whatsoever. In other instances courts have immunized abusive tactics, such as repetitive lawsuits
and misrepresentations, that clearly were intended to delay a competitor's entry or raise its costs,
rather than legitimately to petition the government. The Task Force has worked to identify situations
that may be inconsistent with the underlying rationale for Noerr immunity even when petitioning of the
government may be involved. For example, members of the Task Force played a key role in
preparation of the Commission's amicus brief in in re Buspirone, discussed above.



Several recent FTC enforcement actions also involve Noerr issues. For example, in the Commission's
BMS settlement, discussed above, most of the acts challenged involved use of governmental
processes. Thus, the complaint affirmatively pled that Noerr did not immunize BMS's actions.
Among other reasons cited, the complaint indicated that BMS's alleged knowing and material
misrepresentations to the FDA fell outside of Noerr protection. The Commission's Unocal case, also
discussed above, raises a similar issue.™ If proven, the allegation that Unocal urged the California
air-guality board to adopt a standard for clean-burning gasoline, while misrepresenting its intentions
regarding any intellectual property rights in the standard may present the Commission with an
opportunity to evaluate more fully the significance of misrepresentations to a government entity for a
Noerr immunity claim.

BMS also raised the question whether Noerr protects conduct that merely triggers ministerial
government action rather than seeking a discretionary decision.®® Noting the court's observation in /n
re Buspirone Antitrust Litigation,”” the Commission stated that Orange Book filings are not entitled to
Noerr protection because they involve no petitioning; the FDA merely accepts the NDA holder's
representations and exercises no intervening judgment.®®

In addition, the Commission noted in BMS that a clear and systematic pattern of anticompetitive
misuse of governmental processes - such as BMS's alleged inequitable conduct at the PTO, wrongful
Orange Book listings, sham litigation, and payments for generics not to enter is inconsistent with
Noerr protection - caused the challenged conduct to fall outside the scope of Noerr protection. In the
Commission's view, the logic and policy underlying the Supreme Court's California Motor Transport™’
decision, which held a pattern of filings undertaken without regard to their merits to be outside the
protectio{rb}% of Noerr, supported the application of a pattern exception for BMS'’s alleged pattern of
conduct,™
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Endnotes:

1. This written statement represents the views of the Federal Trade Commission. My oral presentation and responses are
my own and do not necessarily reflect the views of the Commission or of any other Commissioner.

2. 15 U.5.C. § 18a, as amended, Pub. L. No. 106-553, 114 Stat. 2762 (2000).

3. Throughout the 1990s, the FTC typically had no more than one or two antitrust cases in administrative litigation. The eight
nonmerger administrative cases currently pending are Schering-Plough Corp., Dkt. No. 8297 (July 2, 2002) {nitial Decision);
Polygram Holding, inc., Dki. No. 9298 (June 28, 2002) (Initial Decision); Rambus, Inc., Dkt. No. 9302 {June 18, 2002)
{complaint); Union Oif Co. of California, Dkt. No. 9305 (Mar. 4, 2003) (complaint); California Pacific Medical Group, Inc. dba
Brown and Toland Medical Group, Dkt. No. 9306 (July 8, 2003) (complaint}; Afabama Trucking Association, Inc., Dkt. No.
9307 (July 8, 2003) (complaint); Movers Conference of Mississippi, Inc., Dkt. No. 9308 (July 8, 2003) (complaint); and
Kentucky Household Goods Carriers Association, Inc.,, Dkt. No. 9309 (July 8, 2003) (complaint).
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5. See National Health Expenditures, by Source of Funds and Type of Expenditures, Health Care Financing Administration,
available at <htip:/fwww.hcfa.gov/stats/nhe-cact/tables/A3. him>.

6. Pfizer Inc., Dkt. No. C-4075 (May 27, 2003} (consent order).
7. Baxter International Inc. and Wyeth, DKi. No. C-4068 {(Feb. 3, 2003).

8. Amgen Inc. and Immunex Com., Dkt. No. C-4056 (Sept. 3, 2002).



9. Drug Price Competition and Patent Restoration Act of 1984, Pub. L. No. 98-417, 98 Stat. 1585 (1984) (codified as
amended 21 U.5.C. § 355 (1994)).

10. 21 U.S.C. § 301 et seq.
11. See H.R. Rep. No. 98-857, pt. 1, at 14 (1984), reprinted in 1984 U.S.C.C.A.N. 2647, 2647.

12. Congressional Budget Office, How Increased Competition from Generic Drugs Has Affected Prices and Returns in the
Pharmaceutical Industry (July 1998), available at <hltp:fiwww.cbo.gov>.

13. Bristol-Myers Squibb Co., Dkt. No. C-4076 {Apr. 14, 2003) (consent order).

14. Schering-Plough Corp., Dkt. No. 9297 (Apr. 3, 2002) {consent order as to American Home Products Corp.); see alsc
Abboft Laboratories, Dkt. No, C-3945 (May 22, 2000) (consent order), Geneva Pharmaceuticals, inc., Dkt. No. C-3946 (May
22, 2000) (consent order); Hoechst Marion Roussel, Inc., Dkt. No. 9293 (May 8, 2001) {consent order).

15, Bristol-Myers Squibbh Co., Dkt. No. C-4076 (Apr. 14, 2003) (consent order).

16. The proposed order includes a provision prohibiting BMS from triggering a 30-month stay for any BMS product based on
any patent BMS lists in the Orange Book after the filing of an application to market a generic drug.

17. Biovail Corp., Dkt. No. C-4060 (Cct. 2, 2002) (consent order).
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19. FTC Press Release, FTC Seeks to Block Cytyc Corp.'s Acquisition of Digene Corp. (June 24, 2002), available at
<http:/iwww ftc. goviopa/2002/06/cytyc_digene.htm>,

20. Carisbad Physician Association, Inc., et al., Dkt. No. C-4081, (June 13, 2003} (consent order);, Anesthesia Service
Medical Group, Inc., Dkt. No. C-4085 (July 11, 2003) (consent order); Grossmont Anesthesia Services Medical Group, Inc.,
Dkt. No. C-4086 (July 11, 2003) (consent order); SPA Health Organization, doing business as Southwest Physician
Associates, File No. 011-0197 (June 9, 2003) (proposed consent order accepted for public comment); Washingfon
University Physician Netwark, File No. 021-0188 (July 11, 2003) (proposed consent order accepted for public comment};
The Maine Health Alliance and William R. Diggins, File No. 021-0017 {July 18, 2003) (proposed consent order accepted for
public comment); and Physician Network Consulting, File No. 021-0178 (July 22, 2003} (proposed consent order accepted
for public comment).

21. California Pacific Medical Group, Inc. dba Brown and Toland Medical Group, Dkt. No. 9306 (July 8, 2003) (complaint).
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29. Agendas, public comments, transcripts, and other materials related to the hearings are available on the FTC's Web site
at <http:/iwww ftc.goviogc/healthcarehearings/index.him>.

30. Conoco inc. and Phillips Petroleum Company, Dkt. No, C-4058 (Feb. 7, 2003) (consent order).
31. Southern Union Co., Dkt. No. C-4087 (July 16, 2003) (consent order).
32. Union Oif Co. of California, Dkt. No. 9305 (Mar. 4, 2003) (complaint).

33. FTC Press Release, FTC fo Hold Public Conference/Opportunity for Comment on U.S. Gasoline Industry in Early August
{July 12, 2001), available af <hitp:/fwww. flc.gov/opa/2001/07/gasconfhtm>; FTC Press Release, Factors That Affect
Gasoline  Prices To Be Discussed at FTC  Conference  (May 1, 2002), available  at
<http:/fwww fic.goviopa/2002/05/gasolineprices htm>. Agendas, public comments, transcripts, and other materials related to
the hearings are available on the FTC's Web site at <htip://www.flc.gov/beigasconfiindex.htm=,
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34. FTC Press Release, FTC Chairman Opens Public Conference Citing New Mode! To Identify and Track Gasoling Price
Spikes, Upcoming Reports (May 8, 2002), available at <hltp./iwww fic goviopa/2002/05/ger.htm>,

35. Rambus Inc., Dkt. No, 9302 (June 18, 2002) (complaint).
38. fd.

37. In 1996, the FTC brought a similar case against Dell Ceamputer, alleging that Dell had failed to disclose that it had an
existing patent on a perscnal computer component that was adopted as the standard by a video electronics group. Delf
Computer Co., 121 F.T.C. 616 (1996) (consent order).
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40. See Comments of the Staff of the Federal Trade Commission, Intervenor, In re: Decfaratory Ruling Proceeding on the
Interpretation and Applicability of Various Statutes and Regulations Concerning the Sale of Confact Lenses (Connecticut
Board of Examiners for Cpticians, Mar. 27, 2002}, available af <http//www.ftc.govibe 020007 htm>.

41, See Letter from Timothy J. Muris, Chairman, Federal Trade Commission and Charles A. James, Assistant Attorney
General, Department of Justice, to E. Fitzgerald Parnell 11, President, North Carolina State Bar (July 11, 2002), avarfable at
<http:fwww ftc.govios/2002/07 mon-atiorneyinvelvment. pdf>.

42 Possible Anticompetitive Barriers to E-Commerce:; Wine (July 2003), available at
<http:/fwww fte.govios/2003/07 fwinereport2 pdf>.

48.317 U.S. 341 (1943).
49. 365 U.S. 127 (1961).
50. 381 U.S. 657 {1965).

51. American Bar Association Section of Antitrust Law, The Siate of Antitrust Enforcement - 2001, Report of the Task Force
on the Federal Antitrust Agencies - 2001, at 42 (2001), avaifable at
<http:/iwww.abanet.org/antitrust/antitrustenforcement.pdf>.

52. Analysis of Proposed Consent QOrder to Aid Public Comment, Indiana Household Movers and Warehousemen, inc., Dkt.
No. C-4077 (Apr. 25, 2003) (consent order).

53. Alabama Trucking Association, inc. Dkt. No. 9307 {July 8, 2003) (complaint};

Movers Conference of Mississippi, nc., Dkt. No. 9308 (July 8, 2003) (complaint); and Kentucky Household Goods Carrfers
Association, Inc., Dkt. No. 9309 (July 8, 2003) (complaint).

54, Bristol-Myers Squibb Co., Dkt. No, C-4076 (Apr. 14, 2003) (consent order).

55. Union Qil Co. of California, Dkt. No. 9305 (Mar. 4, 2003} {complaint).

58. Bristol-Myers Squibb Co., Dkt. No. C-4076 (Apr. 14, 2003) (consent order).

57. 185 F. Supp. 2d 363, 370 (S.D.N.Y. 2002)

58, Bristol-Myers Squibb Co., Dkt. No. C-4076 (Mar. 7, 2003) {Analysis of Proposed Consent Crder To Aid Public Comment}.

59. California Mofor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
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681. See 15 U.5.C. § 18a, as amended, Pub. L. No. 106-553, 114 Stat. 2762 (2000).
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Prepared Statement of
The Federal Trade Commission

Before the
Subcommittee on
Commerce, Trade and Consumer Protection
of the
Committee on Energy and Commerce
United States House of Representatives

Washington, D.C.

June 11, 2003
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During the past year, the FTC has applied its unique complement of law enforcement and policy
instruments to address critical consumer concerns. Highlights include:

Privacy: "Do-Not-Call.”" The Commission promulgated far-reaching amendments to its
Telemarketing Sales Rule ("TSR"). Among the most important changes, the agency is poised to
launch its National Do-Not-Call registry, one of the most significant consumer protection initiatives
in recent years. The registry will be a central database of telephone numbers of consumers who
choose not to receive telemarketing calls. Once the registry is in place this summer, telemarketers
will pay a fee to gain access to the registry and then must scrub their telemarketing lists against the
telephone numbers in the database. This fall, consumers who have placed their telephone numbers
on the registry will begin to receive fewer and fewer unwanted telemarketing calls.

Health Care: Prescription Drugs. Medical therapy increasingly relies on new pharmaceuticals
as alternatives to more invasive treatments, such as surgery. A number of FTC activities will likely,
directly or indirectly, help consumers to afford drugs to meet their needs. The FTC published a
study examining the frequency of anticompetitive abuses to block market entry of lower-cost
generic drugs,; provided comments to the Food and Drug Administration ("FDA") on the potential for
misusing the Hatch-Waxman Act procedures governing generic entry; and brought law enforcement
actions against branded drug companies alleging improper efforts to delay generic entry. Among
other significant matters, the Commission reached a settlement with Bristol-Myers Squibb ("BMS")
resolving charges that BMS abused the Hatch-Waxman process to obstruct the entry of generic
competition for two anti-cancer drugs and an anti-anxiety agent.

Financial Practices: Fraudulent Lending. In May 2003, the court finalized a settlement to
resolve FTC charges that The Associates (now owned by Citigroup, Inc.) had engaged in
widespread deceptive and abusive practices involving subprime home mortgage lending. The
settlement is expected to provide $215 million in redress through cash refunds and reduced loan
balances to approximately 2.2 million consumers in the U.S., Puerto Rico, and the Virgin Islands. A
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related class action settlement is expected to yield an additional $25 million, for total relief to
consumers of $240 million.

E-Commerce: A Unified Approach to Maintaining Efficient Markets. The development of the
Internet has created a host of consumer issues, requiring the FTC to draw on all its consumer
protection and competition capabilities. Among other activities, the FTC has formed an Internet
Task Force to analyze state regulations that may restrict the entry of new Internet competitors;
hosted public workshops on both spam and potential anticompetitive barriers to e-commerce; and
brought significant law enforcement actions that continue its historical role of leading efforts to keep
e-commerce free from fraud, deception, and unfair or anticompetitive practices.

edkkk

Il. Consumer Protection
A. Fraud and Deception

The FTC targets the most pervasive types of fraud and deception in the marketplace, drawing
substantially on data from Consumer Sentinel, the agency's award-winning consumer complaint
database,”” and from Internet "surfs” that focus on specific types of claims or solicitations that are
likely to violate the law. Since April 1, 2002, the FTC has organized 12 joint law enforcement efforts
("sweeps") with more than 165 law enforcement partners.”” These sweeps resulted in more than 400
law enforcement actions targeting Internet scams and telemarketing fraud, including deceptive work-
at-home opportunities, deceptive health claims, advance-fee credit-related fraud, fundraising fraud,
and Internet auction fraud. The FTC filed 70 of these law enforcement cases.

Overall, since April 2002, the FTC has filed more than 145 cases involving fraud or deception and has
enjoyed significant success in obtaining redress orders to provide relief for defrauded consumers,
with more than 65 final judgments to date ordering more than $865 million in consumer redress.
The agency continues to ensure compliance with district court orders by bringing civil contempt
proceedings when appropriate, and by assisting in criminal prosecution of FTC defendants who
flagrantly violate court orders.

Fhik¥

In March 2003, the FTC announced settlements with five individual defendants who allegedly
engaged in deceptive charitable telemarketing by misrepresenting both the charities that donations
would benefit and the percentage of donations that the charities would receive.””’ Between 1995 and
early 1999, the defendants raised more than $27 million. Among other terms of the settlements,
defendant Mitchell Gold is subject to a $10 million judgment. Following an FTC criminal referral, Goid
was indicted for mail and wire fraud in connection with the fundraising business and another
fraudulent telemarketing scheme. Gold pled guilty and was sentenced to 96 months in prison.

B. Consumer Privacy

Redkedede

1. Do-Not-Call. As highlighted above, the FTC has initiated a national Do-Not-Call registry, a
centralized database of telephone numbers of consumers who have asked to be placed on the list.
The Do-Not-Call registry - part of the FTC's 2002 amendments to the TSR - will help consumers
reduce the number of unwanted telemarketing phone calls.
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2. Identity Theft. The FTC's toll-free number 1-877-ID-THEFT is the nation's central clearinghouse
for identity theft complaints. Calls regarding identity theft have increased from more than 36,000 calls
in FY 2000 to more than 185,000 calls in FY 2002. These complaints are available to the FTC's law
enforcement partners through an online database, and now more than 620 law enforcement agencies
can access this data. In addition, FTC investigators, working with the Secret Service, develop
preliminary investigative reports that are referred to regional Financial Crimes Task Forces for
possible prosecution.

3. Safeguarding Consumer Information. In May 2002, the FTC finalized an order settling charges
that Eli Lilly & Company unintentionally disclosed e-mail addresses of users of its Prozac.com and
Lilly.com sites as a result of failures to take reasonable steps to protect the confidentiality and
security of that information. The settlement requires Lilly to establish a security program to protect
consumers' personal information against reasonably anticipated threats or risks to its security,
confidentiality, or integrity.®’

In December 2002, the FTC settled charges against Microsoft Corporation that, among other things,
the company misrepresented the measures it used to maintain and protect the privacy and
confidentiality of consumers' personal information collected through its Passport web services."'”
Microsoft has agreed to implement a comprehensive information security program for Passport and
similar services. The FTC will continue to bring actions involving claims deceptively touting the
privacy and security features of products and services, as well as failures to maintain adequate
security for personal information.

in May 2002, the Commission finalized its Safeguards Rule to implement the security provisions of
the Gramm-Leach-Bliley Act ("GLB").!"" The Rule establishes standards for financial institutions to
maintain the security of customers' financial information, and became effective in May 2003. To help
businesses comply with the Rule, the agency issued a new business education publication, and wilf
conduct other initiatives to inform businesses of the Rule and provide compliance guidance.t'*

L

4. Children's Online Privacy Protection Act ("COPPA")."* COPPA requires commercial web sites
to give notice of their information practices and to obtain parental consent before collecting, using, or
disclosing personal information about children under the age of 13. Since April 2001, the FTC has
brought eight COPPA cases and obtained agreements requiring payment of civil penalties totaling
more than $350,000.""* The two most recent cases involved settlements with Hershey Foods and Mrs.
Fields.!"™ Both companies agreed to settle charges that their web sites allegedly collected personal
data from children without complying with COPPA requirements.

5. Spam.

kR

In particular, deceptive spam is an ever-growing problem that the FTC is addressing through law
enforcement efforts, consumer and business education, and research. An important ool the FTC
uses to target law violations, identify trends, and conduct research for education is its spam database.
Consumers forward spam they receive to the FTC database at uce@ftc.gov. The database receives,
on average, more than 110,000 e-mail messages each day, and currently contains a total of
approximately 42 million pieces of spam.
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C. Deceptive Lending Practices

As highlighted above, the FTC has been aggressive in its fight against deceptive lending practices.
Unscrupulous lenders can deceive consumers about loan terms, rates, and fees, and the resulting
injury can be severe - including the loss of a home. Over the last year, the FTC has obtained
settlements for nearly $300 million in consumer redress for deceptive lending practices and other
related law violations. The FTC has settled cases against Associates First Capital Corporation (now
owned by Citigroup)®” for alleged deceptive sales of credit insurance and alleged viclations of the
Equal Credit Opportunity Act® and the Fair Credit Reporting Act;” against First Alliance
Mortgage™ for alleged deceptive ioan terms and origination fees; and against Mercantile
Mortgage™"' for alleged deception of consumers about loan terms and alleged violations of the Truth
in Lending Act.® In addition to monetary relief, the Mercantile settiement gives hundreds of
consumers the opportunity to refinance loans at low or no cost.®*

D. Health Fraud and Deception

Truthful and substantiated advertising can serve as an important source of useful information for
consumers about health care. Inaccurate information, on the other hand, can cause serious financial
as well as physical harm. For that reason, combating deceptive health claims, both online and off,
continues to be a priority for the FTC.

1. Dietary Supplements. Challenging misleading or unsubstantiated claims in the advertisement of
dietary supplements is a significant part of the FTC's consumer protection agenda. During the past
decade, the FTC has filed more than 80 law enforcement actions challenging false or unsubstantiated
claims about the efficacy or safety of a wide variety of supplements.”®” The agency focuses its
enforcement priorities on claims for products with unproven benefits or that present significant safety
concerns to consumers, and on deceptive or unsubstantiated claims that products treat or cure
serious diseases. The FTC has taken action against all parties responsible for the deceptive
marketing, including manufacturers, advertising agencies, infomercial producers, distributors, retailers,
and endorsers.

2. Weight Loss Advertising. Since the 1890s, the FTC has filed nearly 100 cases challenging false
or misleading claims for all types of weight loss products, including over-the-counter drugs, dietary
supplements, commercial weight loss centers, weight loss devices, and exercise equipment.®* In
September 2002, the FTC issued a "Report on Weight-Loss Advertising: An Analysis of Current
Trends,"™ which concludes that false or misleading claims for weight loss products are widespread
and, despite an unprecedented level of FTC enforcement activity, appear to have increased over the
last decade.

ekt

E. Cross-Border Consumer Protection

The Internet and electronic commerce know no boundaries, and cross-border fraud is a growing
problem for consumers and businesses in the U.S. and abroad. During 2002, approximately 14% of
the complaints collected in the Consumer Sentinel complaint database involved a cross-border
element. The number of FTC cases involving offshore defendants, offshore evidence, or offshore
assets also has increased. In 2002, the FTC brought approximately 22 law enforcement actions
involving cross-border fraud.
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2. In 2003, Consumer Sentinel was named one of the top 25 E-Government programs by the Industry Advisory Council and
the Federal Chief Information Officer Council.

3. The FTC works with various federal and state law enforcement agencies, as well as Canadian, Mexican, and other
international authorities. See, e.g., FTC Press Release, State, Federal Law Enforcers Launch Sting on Business Opportunity,
Work-at-Home Scams (June 20, 2002), available at <http:/fwww.ftc.goviopa.2002/06/bizopswe htm>. See afso FTC Press
Release, FTC, States Give "No Credit" fo Finance Related Scams in Latest Joint Law Enforcement Sweep (Sept. 5, 2002),
available at <htip:/Avaww.ftc.goviopa/2002/0%/opnocredit. htm>.

4. This figure represents the amount of redress that has been crdered by the courts in more than 65 orders from April 2002
to May 2003. The figure does not represent the actual amount of money that has been or will be collected pursuant to those
orders.
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7. FTC v. Mitchell Gold, Civ. Action No. SAcv 98-968 DOC (Rzx) (C.D. Cal. Mar. 7, 2003).
9. Eli Lily & Cag., Dkt. No. C-4047 (May 10, 2002).
10. Microsoft Corp., Dkt. No. C-4069 (Dec. 24, 2002).

11. Standards for Safeguarding Customer Information; Final Rule, 67 Fed. Reg. 36,484 (May 23, 2002) (to be codified at 16
C.F.R. Part 314).

12. FTC Facts for Businesses, Financial institutions and Customer Data: Complying with the Safeguards Rule, available at
<http:/fwww.ftc.govibep/contine/pubs/buspubsisafeguards htms>,

13.15 U.S.C. §§ 6501-6506.

14. United States v. Hershey Foods Corp., Civ. Action No. 4:03-cv-00350-JEJ (M.D. Pa. Feb. 26, 2003); United States v.
Mrs. Fields Famous Brands, Civ. Action No. 2:03cv00205 (D. Utah Feb. 25, 2003); United States v. The Ohio Art Co., Civ.
Action No. 3:02CV7203 (N.D. Ohio Apr. 30, 2002); United States v. American Pop Corrn Co., Civ. Action No. C02-4008DEO
(N.D. lowa Feb. 28, 2002); United States v. Lisa Frank, Inc., Civ. Action No, 01-1516-A (E.D. Va. Oct. 3, 2001); United
States v. Looksmart, Ltd., Civ. Action No. 01-806-A (E.D. Va. Apr. 23, 2001); United States v. Bigmailbox.com, inc., Civ.
Action No. 01-605-A (E.D. Va. Apr. 23, 2001); United States v. Monarch Servs., Inc., Civ. Action No. AMD 01 CV 1165 (D.
Md. Apr, 20, 2001).

15. United States v. Hershey Foods Corp., Civ. Action No, 4;03-cv-00350-JEJ (M.D. Pa. Feb. 26, 2003); Uniled States v.
Mrs. Fields Famous Brands, Civ. Action No. 2:03¢cv00205 (D. Utah Feb. 25, 2003).

27. FTC v. Assaciates First Capital Corp., Civ. Action No. 1:01-CV-00606 JTC {N.D. Ga. Feb. 26, 2002).
28. 15 U.S.C. §§ 1691-1691f, as amended.
29. /d. §§ 1681-1681(u), as amended.

30. FTC v. First Alliance Mortgage Co., Civ. Action No. SACV 00-964 DOC (MLGx) (C.D. Calif. Nov. 26, 2002).
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31. U.S. v. Mercantite Mortgage Co., Civ. Action No. 02C 5079 (N.D. Ill. Aug. 15, 2002).
32.15U.5.C. §§ 1601-1667f, as amended.

33. The FTC continues its litigation against Chicago-area mortgage broker Mark Diamond and against D.C.-area mortgage
lender Capital City Mortgage Corporation. FTC v. Mark Diamond, Civ. Action No. 02C-5078 (N.D.III. filed Nov. 1, 2002); FTC
v. Capital City Morfgage Corp., Civ. Action No. 1: 98-CV-00237 (D.D.C. Jan. 29, 1998). The Diamond case represents the
FTC's first litigated case against a mortgage broker. In Capital City, the FTC alleges that Capital City deceived consumers
into taking out high-rate, high-fee loans and then foreclosed on consumers’ homes when they could not affaord to pay.

34. See, e.g., FTC v. Dr. Clark Research Ass'n, Civ. Action No. 1-03-00054-TRA (N.D. Chio Jan. 8, 2003); FTC v. Vital
Dynamics, Civ. Action No. 02-CV-9816 (C.D. Calif. Jan 17, 2003) (consent decree); FTC v. Rexail Sundown, Inc., Civ.
Action No. 00-CV-7016 (S.D. Fla. Mar. 11, 2003) (proposed consent decree subject to court approval).

35. See, e.g., Enforma Natural Prods., Inc., Civ. Action No. 2:00cv04376JSL {CWx) (C.D. Cal. Dec. 9, 2002) {consent
decree); Weider Nutrition Inty, Dkt. No. C-3983, 2001 WL 1717579 (Nov. 15, 2000); FTC v. SlimAmerica, Inc., 77 F. Supp.
2d 1263 (S5.D. Fla.1999); Jenny Craig, Inc., 125 F.T.C. 333 (1998) (consent order), Weight Watchers Intl, inc., 124 FT.C.
610 (1997) (consent order); NordicTrack, Inc., 121 F.T.C. 907 {1996) (consent order).

36. FTC Staff Report, Weight Loss Advertising: An Analysis of Current Trends (Sept. 2002), available at
<htip:/fiwww. fic.gov/hoplfreports/weightioss.pdf=.
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Despite having been in a leadership transition period for more than six months, the
Antitrust Division has been quite active in all areas of antitrust enforcement. (And I am pleased
to report, our transition is drawing to a close. Acting Assistant Attorney General Hew Pate
received a unanimous Senate Judiciary Committee vote in favor of his nomination and awaits a
floor vote; Dr. David Sibley recently joined us from the University of Texas to become our
Deputy Assistant Attorney General for Economics; Bruce McDonald will become the legal
Deputy Assistant Attorney General for Regulatory Matters on June 30; and we hope to announce
appointment of our new International Deputy soon.) Ithought I would take this opportunity to
describe the broad array of actions that the Antitrust Division has taken over the last several

months.!

L CRIMINAL ENFORCEMENT

Criminal antitrust enforcement remains at the core of our mission. The cartel activity
uncovered in Division investigations over the last several years has cost U.S. consumers and
businesses many hundreds of millions of dollars annually. Last fiscal year, defendants in
Division prosecutions received more than 10,000 days of jail time—a record high—with the
average sentence reaching a new high of more than 18 months and a record high individual
sentence of 10 years. This fiscal year, we have obtained criminal sentences for 23 individuals,
totaling 6,791 days of jail time.

We have maintained a strong focus on international cartels because of the tremendous

volume of commerce typically associated with such conspiracies. Currently, there are more than

'For Division matters on which I am recused, I have no inside knowledge and provide
only information taken from Division briefs or other public sources.



40 sitting grand juries investigating international cartel activity. But we are equally committed to
rooting out illegal anticompetitive conduct wherever it occurs and whatever form it takes and
have roughly 60 grand juries investigating domestic cartels. Many of our recent criminal cases
have been significant domestic cases involving price fixing and bid-rigging. Before discussing
cases, though, I would like to describe briefly how these cases come to our attention and the
substantial benefits from self-reporting.

The Division’s corporate amnesty program continues to be our most active
generator of criminal investigations. Under the Division’s corporate leniency policy, a
corporation that reports its illegal antitrust activity at an early stage will not be charged
criminally for this activity if the company meets the requirements of the amnesty
program.2 if a corporation comes forward after an investigation has begun, to be
eligible for amnesty, the Division must not yet have evidence against the company that
is likely to result in a sustainable conviction. |n addition to avoiding a corporate
conviction, the amnesty policy also provides the substantial additional benefit of non-
prosecution coverage to the company’s executives who cooperate with the
investigation.

Acceptance into the Division’s amnesty program can save a company tens of
millions of dollars in fines and can avoid the prosecution and incarceration of its

culpable executives. Companies that choose not to report an antitrust violation take a

“These requirements include (i) being the first company involved that reports the
conduct, (ii) cooperating with the Divisicn in its investigation, and (iii} paying restitution



significant risk that the conspiracy will be reported by others or otherwise be detected

and that they will be subjected to

to victims. See http://www.usdoj.gov/atr/public/criminal.htm.



heavy fines and the incarceration of their culpable executives. Itis far riskier in today’s
enforcement environment to “roll the dice” and attempt to evade detection and
prosecution than previously. The Division’s ability to detect antitrust offenses has
dramatically improved in recent years due to a number of factors, including the higher
rate of amnesty applications, the Division’s proactive use of amnesty, the Division’s
increasing use of search warrants, and the increased assistance provided by foreign
antitrust authorities, including coordinated searches in multiple jurisdictions. The
amnesty application rate has surged over the last year to better than two per month,
and in the first six months of this fiscal year to more than three per month. As a result
of this increased interest, the Division frequently encounters situations where a
company approaches the government within days, and in some cases less than one
business day, after one of its co-conspirators has secured its position as first in line for
amnesty. Of course, only the first company to qualify receives amnesty. Notably, the
Division’s success with the amnesty program has influenced antitrust authorities around
the world to adopt or strengthen their own leniency policies.

You should also know that often our investigations are initiated by evidence obtained as a
result of an investigation of a completely separate industry. For example, a new investigation
results when a companjr approaches the Division to negotiate a plea agreement in a current
investigation and then seeks to obtain more lenient treatment by offering to disclose the existence
of a second, unrelated conspiracy. Under these circumstances, companies that chose to self-
report and cooperate in a second matter can obtain what is referred to as “Amnesty Plus.” In

such a case, the company will receive amnesty, pay zero dollars in fines for its participation in



the second offense, and none of its officers, directors, or employees who cooperate will be
prosecuted criminally in connection with that second offense. Plus, the company will receive a
substantial additional discount by the Division in calculating an appropriate fine for its
participation in the first conspiracy.

As with most things in life, there is a flip side: we have a “Penalty Plus” policy.
Companies that elect not to take advantage of the Amnesty Plus opportunity risk potentially
harsh consequences. If a company participated in a second antitrust offense and does not report
it, and the conduct is later discovered and successfully prosecuted, where appropriate, we will
urge the sentencing court to consider the company’s and any culpable executive’s failure to
report the conduct voluntarily as an aggravating sentencing factor. For a company, the failure to
self-report under the Amnesty Plus program could mean the difference between a potential fine
as high as 80 percent or more of the volume of commerce affected by the second offense versus
no fine at all on the Amnesty Plus product. For an executive, failure to self-report under
Amnesty Plus could mean the difference between a lengthy jail sentence and avoiding jail
altogether.

Our confidentiality policy is an important footnote to this self-reporting discussion: the
Division's policy is to treat as confidential the identity of amnesty applicants and any information
obtained from the applicant. The Division will not disclose an amnesty applicant's identity,
absent prior disclosure by or agreement with the applicant, unless authorized by court .order.
Further, in order to protect the integrity of the Amnesty Program, the Division has adopted a
policy of not disclosing to foreign authorities, pursuant to cooperation agreements, information

obtained from an amnesty applicant unless the amnesty applicant agrees first to the disclosure.
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Frequently, though, the Division obtains waivers to share information with another jurisdiction in
cases where the applicant has also sought and obtained leniency from that jurisdiction. Such
waivers are helpful in ensuring that the Division is able to coordinate investigative steps with the
other jurisdictions involved.

In addition to amnesty and leniency applications, the Division discovers antitrust
violations from a variety of sources, including citizen complaints made to the Division’s |
New Case Unit or to a Division field office, leads from foreign antitrust authorities, and
news reports. In addition, citizen complaints may come from a new entrant whom cartel
members have tried to recruit into an ongoing antitrust conspiracy, a customer who has
suspected price fixing or bid-rigging, a disgruntled cartel member, or even a relative of a
cartel member or industry insider.

Many of you may be familiar with some of our recent cases that have yielded jail ime
and made headlines: (i) the prosecution of Sotheby’s former Chairman, Alfred Taubman, who
was convicted after trial and sentenced to a year in prison and a $7.5 million fine for his role in
the auction-house price-fixing scheme between Sotheby’s and Christie’s; (ii) the three-year jail
term imposed on Elmore Roy Anderson for rigging USAID bids and defrauding USAID in
connection with construction work in Egypt that the U.S. government funded as part of the Camp
David Peace Accords; (iii) the 63-month jail term imposed on Melvyn Merberg for his role in
rigging hids submitted to, and defrauding, Newark public schools and other government,
not-for-profit, and private entities in the New York City metropolitan area; and (iv) a
record-breaking ten-year sentence imposed on Austin “Sonny” Shelton, a former Guam

government official, for orchestrating a bid-rigging, bribery, and money-laundering scheme
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involving FEMA-funded contracts in Guam.



While these are important cases with substantial deterrent effect, they are only a few of

the cases prosecuted pursuant to the Division’s vigorous criminal enforcement program under the

leadership of Jim Griffin, Deputy AAG for Criminal Enforcement and Scott Hammond, Director

of Criminal Enforcement. International cartel prosecutions have included:

*

Hoechst A.G., an international chemical conglomerate based in Germany, pled
guilty and accepted a $12 million fine for its participation in a conspiracy that
suppressed competition in the world markets for monochloroacetic acid (or
“MCAA”), an industrial chemical used in the production of commercial and
consumer products, including pharmaceuticals, herbicides, and plastic additives.
Hoechst 1s the third company to plead guilty in this conspiracy, following pleas by
the Dutch chemical company Akzo Nobel Chemicals B.V. and EIf Atochem of
France and fines of $12 million and $5 million, respectively;

Morganite, Inc., a U.S. company, and its U.K. parent corporation, The Morgan
Crucible Company plc, pled guilty to participating in an international cartel to fix
the price of various types of electrical carbon products, mostly carbon brushes,
sold in the United States and elsewhere. Morganite agreed to a $10 million fine
and its U.K. parent agreed to a $1 million fine for its attempts to conceal the
conspiracy;

Two British executives pled guilty, becoming our fifth and sixth convictions in an
international conspiracy to fix the price of carbon cathode block, a carbon product
known for its strength and resistance to heat and chemical reaction and commonly

used in aluminum smelters or pots in the production of primary aluminum
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manufactured in the United States and elsewhere. Earlier pleas included those by
U.S., Japanese, and German companies, yielding fines of more than $2 million;

* Arteva Specialties, S.a.r.l.,, d/b/a KoSa, a Luxembourg-based manufacturer of

polyester staple, and its former U.S. director of textiles pled guilty to participating
in a conspiracy to fix prices and allocate customers in the polyester staple
industry. Polyester staple is a petroleum-derived fiber used to make products such
as clothing, table linens, and upholsteries. The corporation agreed to a $28.5
million criminal fine, and the executive agreed to serve eight months in prison and
to pay a $20,000 fine;

* In our 29" case involving the international vitamins cartel, DuCoa L.P.,a U.S.
manufacturer of animal health and nutrition products based in Highland, Illinois,
pled guilty to participating in a worldwide conspiracy to raise and fix prices and
allocate market shares for choline chloride {vitamin B4) sold in the United States

and elsewhere and agreed to pay a $500,000 fine.

The increasing jail sentences, even for foreign nationals, and the huge multi-million
dollar fines that have characterized international cartel prosecutions have caught the public’s
attention, as they should. But the Antitrust Division in no way limits its prosecutorial reach to
the “headliner” cases. On the contrary, the Division has prosecuted multiple cases that, while

seemingly small, are quite significant to the victims, as well as to our broad efforts at deterrence.

One of our most productive recent bid-rigging investigations, which arises from the



advertising, printing, and graphics industry in New York City, is ongoing. The investigation is
being conducted by the Division’s New York Field Office, with the assistance of the FBI and the
IRS’s Criminal Investigation Division. Since September 2002, this case has produced twelve
guilty pleas, and two other defendants await trial. Although this case also involves tax fraud and
other corrupt business practices, as many cases do, at its heart 1t was a straightforward bid-
rigging scheme pursuant to which, from 1994 to 2001, defendants conspired to rig bids and
allocate contracts awarded by various advertising firms to graphics and printing vendors. In the
most significant part of the bid-rigging conspiracy, Grey Global Group Inc., an advertising
agency headquartered in Manhatta;n, put contracts out for bid to graphic services vendors for
work performed on behalf of Brown & Williamson Tobacco Corp., one of its clients. In order to
secure the best price for its contracts, Brown & Williamson required Grey to obtain three
competitive bids before awarding contracts. The conspirators obtained intentionally high “cover”
bids from vendors in order to make it appear to Brown & Williamson that it was recetving the
benefit of true competition, when, in fact, it was not. One of the defendants, Mitchell E.
Mosallem of Manhattan, the former executive vice president and director of graphic services at
the Grey Global Group, pled guilty to 11 antitrust, fraud, and tax crimes, and agreed to serve a
prison term of 63 to 78 months — the longest jail-time plea in Division history.

Additional bid-rigging prosecutions during the past year have included: the
owner/president of a Maryland home improvement and renovation company who falsified bids to
homeowners participating in a federally funded home improvement repair program; a New York
metropolitan area supermarket executive who defrauded his company and consumers by taking

kickbacks to steer contracts to produce vendors rather than having them compete for the store’s
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business; two companies in North Carolina and Tennessee that shared bid information despite
their certification of sealed bids for a federal highway construction project; two employees of
Odyssey House Inc., a Manhattan-based, not-for-profit substance abuse treatment organization,
who engaged in a bid-rigging, kickback, and embezzlement scheme that affected nearly $10
million in contracts to vendors who supplied Odyssey House with food, health and beauty aids,
baby supplies, office supplies, and janitorial supplies; and two individuals who rigged bids and
paid artificially low prices for cars at public sheriffs’ auctions, depriving owners and creditors of
the full value of the auctioned properties.

We are committed to and will vigorously pursue anticompetitive criminal conduct. You,
as corporate counsel, should be acutely aware of this and ensure that your companies’ executives
know we are on the lookout for such conduct and take the precautions necessary to ensure your

company is not engaging in such conduct.

IL MERGER ENFORCEMENT

As one might expect because of changes in our business environment, the number of
Hart-Scott-Rodino filings dropped from nearly 10,000 in the year 2000 to less than half that
number in 2001, and halved again in 2002. (Part of the reduction, of course, in 2001 and 2002
results from the 2000 amendments to the Haﬂ—Scoﬁ-Rodino Antitrust Improvements Act of
1976, which raised the HSR filing threshold from $15 miliion dollar transactions to $50 million
dollar transactions.) In this fiscal year, we have had nearly 1,325 HSR filings through May.
Nevertheless, we have confronted important antitrust issues, leading to several challenges, most

of which were resolved by consent decree, and we have a number of major transactions
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currently under investigation, including GE/Instrumentarium, News Corp./DIRECTV, and
First Data/Concord. Let me refer to a few recent challenges and highlight the
significance of each challenge from a policy standpoint.

Recent Merger Challenges

United States v. UPM Kymmene Oyj: Just this week, the Division began a
preliminary injunction hearing in U.S. District Court in Chicago, in an effort to block UPM
Kymmene's Raflatac subsidiary from acquiring Bemis Company’s MACtac subsidiary.
Raflatac and MACtac are the second and third largest producers of pressure sensitive
labelstock in North America, which is the base material for labels used in a variety of
applications that American consumers encounter everyday, including shipping labels
and supermarket scale labels. The Division concluded that the merger would facilitate
coordination between the merged company and other North American producers of
bulk paper labelstock, and would substantially reduce competition in the production of
bulk paper labelstock and result in higher prices for bulk paper labelstock throughout
the United States.

UPM had competed aggressively to build its customer base and expand sales
volume, leading or substantially contributing to market-wide erosion of prices and
producer profitability. While customers of paper labelstock derived substantial benefit
from this competition, MACtac’s president and CEQO has stated that, from his vantage
point, UPM’s aggressive pricing “‘ruined the industry.” Indeed, shortly after
announcement of the transaction, MACtac’s CEO, whom UPM has chosen to manage

UPM’s North American labelstock business after the transaction, advised a securities
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analyst that the transaction should bring pricing “discipline” to UPM. And senior UPM
officials advised at least two labelstock customers that UPM planned to increase prices
after the transaction.

The hearing began on June 9, 2003, less than two months after the Division filed its
complaint on Aprl 15.

DirecTV/Echostar . Filed last December, this case illustrates the heightened
scrutiny we imposed upon a merger that would have resulted in a loss of one of three
competitors in many urban markets and a merger to monopoly in numerous rural areas.
The case is also significant for other reasons. First, this matter demonstrates the need
for merging parties to make settlement proposals that completely resolve our
competitive concerns with a proposed merger in a timely fashion. The merging parties
abandoned this proposed merger of the nation’s two most significant direct broadcast
satellite services after the Division filed suit to block it. Very late in the process, the
parties proposed a partial divestiture remedy that they had not even yet finalized. So,
when the parties sought an expedited trial schedule, we opposed it, noting in our court
filings that the Division needs sufficient time to review and take discovery on late arising
issues. The court agreed, and set a more reasonable yet still aggressive trial schedule.

The case 1s also interesting because the parties had argued that their transaction would
result in substantial efficiencies and had expended substantial resources to demonstrate those
efficiencies. While the Division recognized that some efficiencies might result, we concluded
that the parties could not demonstrate efficiencies of a magnitude sufficient to outweigh the

substantial adverse impact of the transaction on competition and consumers.

—13-



Northrop Grumman/TRW: This defense industry acquisition raised some
interesting vertical and conduct remedy issues. TRW was one of a few companies to
serve as a prime contractor in the construction of reconnaissance satellites, and
Northrop was one of two producers of the payloads that are used in such satellites.

The Division concluded that the vertical integration created by this merger would have
given Northrop the ability and incentive to lessen competition. The consent decree
included certain restrictions and other conduct requirements to ensure continued
competition for reconnaissance satellite systems as a condition to proceeding with the
merger. This matter, of course, involved a single customer, the Department of
Defense. To further ensure Northrop’s compliance with the conduct requirements, the
consent decree requires Northrop to work with a Compliance Officer, chosen by the
Secretary of Defense. The Compliance Officer will oversee Northrop’s compliance with
the terms of the consent decree, and has the ability to impose a $10 million civil penalty
for violations. While the Division has a preference for structural relief in merger cases,
in this set of unique circumstances, conduct relief was warranted. |

ICAP plc/BrokerTec LLC: This transaction between two of the world’s largest interdealer
brokers presents an example of resolution of competitive problems through a “fix-it-first”
remedy. The Division was concerned that the deal as initially proposed would have reduced
competition for interdealer brokerage services in the trading of U.S. Treasury and agency
securities, services that only a small number of firms provide, whether electronically or through
voice trades. Interdealer brokers act as conduits between the dealers of such securities in the

secondary market for these instruments. Interdealer brokers facilitate trading so that dealers are
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able to hedge risks and adjust their inventory positions more quickly, efficiently, and at lower
prices, than other trading venues. BrokerTec, an electronic interdealer broker, was owned by a
consortium of eight global fixed income dealers (Goldman Sachs, JP Morgan, Merrill Lynch,
Morgan Stanley, CSFB, Deutsche Bank, Lehman Brothers, and Salomon Smith Barney).

As originally structured, the parties’ agreements would have obligated BrokerTec’s
shareholders to pay ICAP at least $61.3 million annually for three years i1n what amounted to pre-
paid commisstons; imposed a maximum cap of $97.6 million on commissions, which
BrokerTec’s shareholders could extend for up to five years; imposed a non-compete provision on
the BrokerTec shareholders; and imposed a most-favored nation clause requiring ICAP to give
the shareholders the lowest commission rates. BrokerTec’s sharcholders were also granted the
right to appoint one member to ICAP’s Board of Directors. In response to the Division’s
antitrust concerns, the parties restructured their transaction prior to closing: certain products
(Treasury bills, off-the-run Treasury coupons, and agency securities) were removed entirely from
the revenue commitments, which reduced the minimum commitment to $40.6 million; the terms
were limited to three years with respect to remaining products; the non-compete and most-
favored nation clauses were eliminated; and the maximum cap on commissions was lowered to
$71.5 million. BrokerTec’s shareholders also will not have the ability to appoint an ICAP board
member.

Univision/HBC: This transaction raised important partial ownership issues.
Univision, the largest broadcaster of Spanish-language television programming in the United
States, was proposing to acquire Hispanic Broadcasting Corporation (HBC), the nation’s largest

Spanish-language radio broadcaster. Univision, however, already owned an approximately 30

—15—



percent equity and seven percent voting sake in Entravision, HBC’s principal competitor in
Spanish-language radio in many geographic areas. The Division was concerned about
competition in six markets in which HBC and Eﬁtravision directly competed because even partial
ownership can increase firms” ability to coordinate with a competitor through exercise of voting
rights as a shareholder; participation in a rival firm’s corporate governance; and access to
competitively sensitive business information. As a result of our investigation, Univision
agreed to sell a significant portion of its 30 percent partial ownership interest in
Entravision in order to proceed with its acquisition of HBC. Our enforcement action in
this $3 billion matter reflects the Division’s continued interest in evaluating the extent to
which partial ownership in a rival may constitute control, as well as how partial
ownership can affect incentives to compete.

Non-reportable Transactions

It is important to note that we review deals that fall below the $50 million HSR reporting
threshold if they merit close antitrust scrutiny. We learn about these deals in several ways.
First, many parties self-report transactions under the threshold. These parties seek to
cooperate with the Division and obtain our views on the deal before it is consummated,
to avoid the expense and difficulty of defending a merger or acquisition after closing
should we determine that the deal raises competitive problems. Second, competitors
and customers who have reason to believe that the transaction may have an adverse
effect may contact the Division. And, finally, the Division’s staff learns of non-
reportable transactions by reviewing the trade press and financial publications.

Right now we are examining numerous non-reportable transactions, most of which
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require that we act quickly to investigate and, if necessary, take enforcement action while the
parties are still competing in the marketplace.

In April, the Division filed a lawsuit to block SGL Carbon AG and its U.S. subsidiary,
SGL Carbon L.L.C., from acquiring certain assets of Carbide/Graphite Group in a bankruptcy
court action. SGL Carbon and Carbide/Graphite Group are two of the only four producers
capable of manufacturing quality 18-inch diameter and larger graphite electrodes for sale in the
United States. Graphite electrodes are a critical input into electric arc furnace steel production, in
which scrap metal is melted and refined into steel. We were concerned that the acquisition
would facilitate coordination among the three remaining producers of large graphite electrodes
for sale in the United States, and substantially reduce competition in their production. This is an
industry that has been prosecuted in the past for collusion.

The Division filed the complaint to ensure that it could seek to enjoin closing of the
acquisition by SGL Carbon in the event it prevailed in the auction process. That same day, the
bankruptcy court determined that SGL Carbon’s bid was not the highest and best offer at the
auction and awarded the assets to C/G Electrodes Acquisition LI.C, a bidder that stated its
intention to maintain Carbide/Graphite Group’s graphite electrodes business as an independent
competitor. After receiving notice that C/G Electrodes had closed on the assets, the Division
voluntarily dismissed its complaint.

In some instances, we have only learned about transactions after they have closed.
Consummation will prevent neither our review nor enforcement efforts should the competitive
impact of the merger or acquisition raise concerns. In April, the Division, along with the

Commonwealth of Kentucky, filed a lawsuit seeking to compel the Dairy Farmers of America
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(DFA) to divest the interests it acquired last year in Southern Belle Dairy Company in a non-
reportable transaction. The Department alleged that DFA’s partial acquisition of Southern Belle
— previously the only competitor in the region in which DFA did not own a stake — eliminates or
reduces competitive choice for the dozens of school districts for whom the DFA and Southern

Belle dairies previously competed. This lawsuit is pending.
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Ensuring Compliance with the HSR Act

We continue to vigilantly enforce the Hart-Scott-Rodino Antitrust Improvements Act of
1976, or HSR Act, which is still the primary way we obtain information regarding potentially
anticompetitive transactions. In the past six months, we have taken two important actions.

The first case, United States v. Gemstar-TV Guide International, Inc., involved so-called
“gun jumping” — illegal premerger coordination. In February, we filed a complaint and
announced a settlement with Gemstar-TV Guide International, Inc. that required the company to
pay a record $5.67 million in civil penalties and agree to certain restrictions to resolve our
allegations that, prior to their merger in July 2000, Gemstar and TV Guide had fixed prices,
allocated customers, and violated pre-merger waiting period requirements. In its Complaint, the
Department alleged that beginning in June 1999, while they were negotiating a possible joint
venture between them, the two companies entered into agreements, including a “slow roll”
agreement, that reduced or eliminated competition between them. They later announced that they
would merge in October 1999, and filed pre-merger notiﬁcatibn forms pursuant to the HSR Act.
During the time the DOJ was reviewing the transaction, prior to its consummation, Gemstar and
TV Guide secretly agreed to allocate markets and customers, agreed on prices and material terms
they would offer, and started to jointly conduct their IPG business.

The Division alleged that the “gun jumping” violated the HSR Act and Section 1 of the
Sherman Act. The civil penalty reflects the statutory maximum of $11,000 per day (for each day
in violation of the Act) per company, and represents the highest civil penalty ever paid in a “gun

jumping” case. In addition to the civil penalty, the settlement requires the parties to provide
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customers that signed contracts With TV Guide during the pre-merger period a chance to rescind
those contracts.

In a second case, United States v. Smithfield Foods, Inc., filed in February, we sued
Smithfield Foods, Inc., the country’s largest hog producer and pork packer, for twice failing to
comply with the HSR Act’s premerger notification requirements before making certain
acquisitions of stock of its competitor, IBP Inc., the country’s second largest pork packer. The
Act provides an exemption for certain stock acquisitions that are made “solely for the purpose of
investment.” In this case, however, we contend that the exemption does not apply because
Smithfield was also considering and taking steps toward a Smithfield-IBP combination at the

time of the acquisitions. We are seeking a civil penalty of $5.478 million from Smithfield.

IIL CIVIL NON-MERGER ENFORCEMENT

Our civil non-merger enforcement efforts are directed at non-criminal conduct under the
Sherman Act. In addition to the filed cases described below, the Division has several pending
investigations, including examinations of joint ventures in on-line media, financial services, and
electronic air passenger ticketing.

Competitor Collaborations

The Division remains active in examining, and, where necessary, challenging, horizontal
collaborations. This past December, we settled United States v. Mountain Health Care, P.A.,
when Mountain Health Care, an independent physicians organization headquartered in Asheville,
North Carolina, agreed to cease its operations and dissolve. Mountain Health Care restrained

price and other forms of competition among physicians in Western North Carolina by adopting &
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uniform fee schedule governing the prices of its participating physicians. Physicians and
physician groups that normally would have competed with each other adopted a uniform price
schedule and authorized Mountain Health Care to negotiate with health plans on their behalf.
Mountain Health Care only agreed to contracts with managed care purchasers that incorporated
the collectively set fees. These actions resulted in higher rates charged to health plans leading to
higher health costs for ultimate consumers. In addition, Mountain Health Care neither clinically
nor financially integrated its physicians to create any potentially countervailing efficiencies.
Under the settlement, Mountain Health Care must cease negotiating and contracting with health
care plans on behalf of participating physicians.

In United States v. MathWorks, we challenged an agreement between tWo
head-to-head competitors in the design software field: MathWorks and Wind River.
Competition between these two had resulted in significant technical improvements and
price reductions for consumers. But their collaboration agreement on the sale and
development of software gave MathWorks control over the prices, marketing, support,
and future development of the Wind River software and required Wind River to stop its
own development and marketing. Shortly after the agreement, Math Works announced
that it would undertake no further development of the Wind River products. We
reached a settlement with MathWorks pursuant to which a trustee was appointed to sell
the Wind River assets, which were successfully sold to National Instruments.

In a similar “takeout” case, two publi.shers of alternative news weeklies, apparently tired
of competing with each other in Cleveland and Los Angeles, two cities in which their operations

overlapped and where their profits had been “pinched,” simply “swapped”: each agreed to
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withdraw from a market, which guaranteed the remaining party a monopoly. They papered the
agreement as though it were a merger, one paid the other $2 million, and the other paid $11
million. But it was not a merger. The agreements provided for no meaningful integration of
assets, such as logos, articles, or staff. Instead, when they reached their agreement, one shﬁt
down in Cleveland, and the other shut down in L.A. We reached a settlement that required each
company to sell the critical assets of the former publication to an entrant capable of restoring the
lost competition.

Pending Litigation

One of our civil non-merger cases — an exclusive dealing case — is pending following a
bench trial in the U.S. District Court in Delaware that concluded last September. In United
States v. Dentsply, we challenged two exclusive dealing practices by Dentsply, which
has an 80 percent share of the artificial tooth market in the United States and sells all of
its teeth through dealers. Under Dentsply's dealer agreements, if a dealer selling
Dentsply teeth begins selling a competitive brand, Dentsply pulls its teeth from that
dealer {(no pun intended). In addition, Dentsply has a practice of requiring new dealers
to drop some or all competitive brands in order to get the Dentsply tooth business in the
first instance. We await the district court’s decision.

Consent Decree Enforcement

As you know, the Division and nine states reached a settlement with Microsoft in
November 2001. In November 2002, Judge Colleen Kollar-Kotelly in the United States District
Court for the District of Columbia approved that settlement with a minor revision and entered it

as a Final Judgment. Notably, the Judge commended the quality of the Proposed Final
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Judgment, stating that it “adopt[ed] a clear and consistent philosophy such that the provisions
form a tightly woven fabric . . . tak[ing] account of the theory of liability advanced by Plaintiffs,
the actual liability imposed by the appellate court, the concerns of the Plaintiffs with regard to
future technologies, and the relevant policy considerations.” Nine other states had decided not to
Jjoin the settlement, and pursued a separate action secking additional remedies at trial on remand.
After the trial on remand, however, Judge Kollar-Kotelly rejected virtually all of the non-settling
states” additional proposals and entered a final judgment in that case with remedies nearly
identical to those in the Division’s Final Judgment obtained by the settlement. Two states,
Massachusetts and West Virginia, have appealed the judgment received by the non-settling
states. The Division is not a party to that appeal.

The Division has a dedicated, experienced team of lawyers and economists working,
together with 17 state attorneys general, to ensure full compliance with the consent decree. The
Division has also undertaken to issue, as appropriate, Microsoft Consent Decree Compliance
Advisories, to inform the public with regard to decree issues and events to assist our enforcement
efforts. In these and other ways, the Division has been active and responsive to concerns from
the public in carrying out our responsibility to ensure Microsoft’s compliance with all the terms
of the settlement. There have been many instances in which Division input, as informed
by any concerns expressed by the public, has directly led to changes in Microsoft’s
actions taken in compliance with the settlement decree. The Division also has initiated
with the court a procedure for periodic status reports and court conferences on
compliance and enforcement activities involving the Division, the settling states, and

Microsoft.
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IV.  APPEALS

The Division has several important appeals pending. In United States v. Microsoft, No.
03-5030 (D.C. Cir.) (en banc), the Division is an appellee along with Microsoft in an appeal
brought by two non-party, computer-industry trade associations that contest the District Court’s
denial of their motion to intervene for purposes of appeal in the District Court proceedings on
approval of the settlement. In the District Court, the Division opposed the motion to intervene
because the trade associations’ comments were considered with all the others during the Tunney
Act proceedings, and there was no basis for these two associations to specially intervene.
Although the Division is a joint appellee with Microsoft, the Division will file a separate brief
next Wednesday, defending the denial of intervention. Oral argument is scheduled for
November 4.

The Division’s case against American Airlines, United States v. AMR Corporation, is
also pending on appeal. The Division alleged in its complaint that American Airlines had
violated Section 2 of the Sherman Act by adding money-losing capacity to drive lower-cost
competitors out of four of American’s Dallas-Fort Worth Airport routes. The district court
granted American’s motion for summary judgment and the Division appealed. Among other
things, we argue on appeal that the district court failed to understand that American’s capacity
increases were predatory because the increases made no business sense unless they excluded
rivals and that American was unlikely to recoup the losses it incurred as a result of those capacity
increases. The Tenth Circuit Court of Appeals heard oral argument on September 23, 2002, and

we await that decision.
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Finally, a decision in United States v. VISA USA, Inc., which was argued in the Second
Circuit Court of Appeals on May 8, 2003, is also pending. Count One of the government’s
complaint in this civil antitrust case concerned certain governance rules of Visa and MasterCard
that allowed members of each to sit on the Board of Directors of either Visa or MasterCard, but
not both. The district court held that the government had failed “to prove that dual governance
has significantly diminished competition and innovation in the credit and charge card industry.”
The Division did not appeal the district court’s decision on this Count. Count Two of the
complaint alleged that Visa and MasterCard limited competition by forbidding their members
from issuing credit cards on competing networks. The district court agreed. On appeal,
defendants argue, among other things, that they lack market power, that any restraint is

vertical rather than horizontal, and that their rules have no anticompetitive effects.

V. BUSINESS REVIEWS

Under the business review procedure, a firm may describe proposed business activity to
the Division and then receive a letter stating whether the Division would challenge the action as a
violation of the federal antitrust laws. For companies, the review procedure provides a valuable
tool for testing the waters with proposed ventures or conduct that might be actionable under the
antitrust laws--before resources are fully commutted or irreversible actions are taken. In addition,
a company may learn at the outset what, if any, steps it can take to remedy the competitive
problem with the proposed conduct. For the Division, business reviews are an additional
avenue-besides challenges and litigation—for providing guidance to the business community.
Last October, the Division updated the index of the review lettefs, going back to 1968, and that

index, as well as a digest of all the letters 1ssued since 1968, are on the Division’s website. In
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addition, all of the review letters issued since 1993 are available in their entireties on our website.

Among the recent business review letters the Division has provided are:

* a business review letter stating our intent not to challenge at that time, a proposal
by Texas-based BroChem Marketing Inc. (BroChem) to establish a computer
database aimed at giving chemical distributors efficient access to the information
they need when marketing chemicals sold to them by chemical producers. The
Division’s statement came after BroChem modified its original proposal by
agreeing to establish computer safeguards to ensure that price-sensitive
information is not accessible to competitors. In addition, BroChem modified its
proposal to ensure that the database will not include information added by
BroChem that could facilitate price coordination.

* a business review letter in which we stated our intent not to challenge a proposal,
which permitted the American Trucking Associations (ATA) to develop and
circulate a model contract to its members to help increase efficiency in contract
negotiations and reduce transaction costs. The ATA will offer the proposed
model contract to its members, who, in tum, will use the model contract
provisions in negotiations with their customers. The features critical to non-suit
were: (i) the use of individual provisions or the entire model contract would be
left to the unilateral, voluntary deciston of each carrier; and (i1} all rate-related
terms and charges in the model contract would be left blank for individual
negotiation by the carrier and its customers.

* a business review letter allowing the 3G Patent Platform to establish, without
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challenge at that time, a patent licensing and evaluation structures -- commonly
referred to as “patent platforms” -- for “Third Generation” (3G) wireless
telecommunications technology. The original proposal raised potentially
significant competitive concerns because it included a single patent platform and
uniform licensing terms for all five competing 3G wireless technologies, which
likely would have reduced competition among the different technologies and
created the opportunity for collusion among licensees of 3G technologies. The
Division agreed to not to challenge the proposal after the Partnership agreed to
separate the single patent platform into five largely independent platforms, one for
each competing 3G wireless technology. The modified platform arrangements
likely will not impede competition because each platform will include only the
essential patents related to a single 3G technology. The limited shared functions
among the five platforms will exclude competitively sensitive activities, such as
setting royalties for standard licenses, and will preclude the sharing of
competitively sensitive information. No patent holder will be compelled to join a
platform if it did not have its patents evaluated or receive licenses under the
platform terms. Licensors and licensees will remain free to negotiate
independently to license 3G technology rather than using standardized platform
agreements.

a business review letter that stated the Division’s intent not to oppose at that time
a proposal by the American Welding Society ("the Society") to establish a

standard for ensuring the interoperability of the various devices that make up a
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robotic welding cell. Significantly, the utilization of the standard adopted by the
Society will be voluntary. Purchasers and manufacturers will remain free to
purchase or produce robotic welding cells that do not satisfy the Society’s
standard.

a business review letter that allowed for a group of private sector firms to form a
consortium to offer taxpayers an easier way to obtain free electronic tax
preparation and filing services in coordination with the Internal Revenue Service
(without a challenge by the Division at that time). Our review found that the
consortium, as proposed, would likely pose no threat to competition in the market
for providing tax services to individuals. The participants in the consortium will
each continue to offer their own electronic tax preparation and filing services in
competition with each other outside the consortium structure, and to otherwise
compete with each other and the consortium. The consortium will be open to all
providers of electronic tax services to individuals who meet iRS—approved
requirements, provided they agree to offer free electronic tax preparation and
filing.

a business review letter indicating that the Division had no current intention of
challenging the Washington State Medical Association’s (“WSMA™) proposal to
conduct a fee and reimbursement survey of physicians and physician assistants
and to publish the survey results. With respect to surveying members regarding
physician charges, we found that the proposal complies with the joint DOJ/FTC

Health Care Guidelines because the survey will be managed by the WSMA
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professional staff;, will utilize underlying data that is at least three months old at
the time that the survey results are disseminated; and will aggregate the
underlying data in a manner designed to prevent the identification and misuse of
individual provider information. With respect to surveying members regarding
insurer reimbursement data, we found that the survey raised the possibility of
anticompetitive effects, in particular because the WSMA plans to 1dentify average
reimbursements paid by individual insurers, which could lead to boycotts or
collusive pricing. The WSMA asserted, however, that there were procompetitive
justifications for the survey and that it intends to take active steps to prevent use
of the survey for anticompetitive conduct. The review letter noted our concems,
but on balance, indicated the Division’s current intent not to challenge the
proposal. That position is, of course, susceptible to reversal if we learn that our

concerns were borne out in practice.

COMPETITION ADVOCACY AND POLICY

The Division also serves an important role as a competition advocate within the federal

government, in state governments, in private lawsuits through amicus filings, and in the

international arena.

Federal Government

The Division has devoted substantial resources to working with the Federal

Communications Commission (FCC) in the “Section 271" process. The AT&T consent decree

that resolved the antitrust suit brought by the Division prohibited the independent Bell Operating
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Companies (BOCs), from providing in-region long distance services. The Telecommunications
Act of 1996 continued that prohibition until the BOCs met specific requirements designed to
demonstrate that the local market was open to competition. The statute provides that in
considering whether to approve a BOC’s application for long distance authority under Section
271 of the Act, the FCC must consult with the Department of Justice and give “substantial
weight” to our assessment of competitive conditions and whether the BOC should be permitted
to provide in-region long distance services.

We have taken this responsibility seriously, and developed a standard by which we
support Section 271 applications when a BOC has demonstrated that local markets in a state are
“fully and irreversibly open to competition.” To perform this sophisticated analysis, attorneys in
our Telecommunications and Media Section, together with Division economuists, all of whom
have substantial expertise in this area, review the formal record at the FCC and typically engage
in extensive discussions with BOCs, competing local exchange carriers, state commissions, and
FCC staff. To date, the Department has provided the FCC with 35 evaluations of applications
for long distance covering 43 states and the District of Columbia. In the last year alone, the
Division submitted 13 evaluations covering 29 states. Overall, six of our evaluations
recommended denial, 17 recommended qualified approval, and 12 did not recommend approval
or denial. The FCC has granted 271 authority covering 41 states and the District of Columbia.

The Division has also served as competition advocate with the Department of
Transportation (DOT) in certain transportation matters. One context in which this advocacy
occurs involves domestic airline alliances, which the Division and DOT each has

authority to independently investigate. The Division carefully reviews such alliances to
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determine whether they potentially violate Section 1 of the Sherman Act while DOT’s
review is pursuant to the Federal Aviation Act. The Division attempts to coordinate its
investigation with DOT and, in the advocacy context, influence DOT's competitive
analysis through meetings, telephone conferences, and sharing of information, to the

extent permitted by the parties.

In its own enforcement, in January, the Division reached an agreement with Northwest,
Continental, and Delta Airlines after investigating their proposed marketing alliance and
codeshare agreement. The Division approved the alliance, subject to certain conditions,
including: (1) a prohibition on codesharing on one another's flights wherever they offer
competing nonstop service, such as between their hubs; and (i1) a requirement that the carriers act
independently when setting award levels or other benefits of frequent flyer programs or when
competing for corporate contracts. There is no sharing or pooling of revenues, so each carrier
continues to compete for passengers, and the Division’s conditions prohibit conduct that the
alliance carriers could use to collude on fares or otherwise reduce competition. We believe the
conditions will help preserve competition by preventing signaling and other forms of illegal
coordination, while preserving the alliance’s procompetitive potential.)

Under appropriate circumstances, the Division also provides input to rulemaking
proceedings. For example, earlier this week, the Division submitted Reply Comments in
response to DOT’s notice of proposed rulemaking concerning the rules that govern airline
computer reservations systems (CRS). The comments advised that evidence that many of the
rules have been ineffective in achieving their goals, together with changed conditions in the CRS

industry, justify allowing certain rules regulating CRSs to expire. The Division also
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recommended, however, that DOT retain rules that prevent CRSs from biasing their information
against particular airlines and rules that require equal treatment in the updating of airline
information in their systems.

State Governments

Recently, we have continued our work jointly with the Federal Trade Commission in
countering efforts to prevent nonlawyers from competing with attorneys in the provision of
certain services through the adoption of opinions and laws by state courts and legislatures
relating to the unlicensed practice of law. We have urged the American Bar Association
("ABA") and the States of Georgia, Kentucky, Virginia, Rhode Island, and North Carolina to
reject such restrictions, through letters and through an amicus curiae brief filed with the
Kentucky Supreme Court. The ABA has proposed a very broad model definition of the practice
of'law. If adopted by state governments, the definition likely would reduce or eliminate
competition between nonlawyers and lawyers to provide a number of services, leading to higher
prices and a reduction in competitive choices for consumers. For example, the model definition
could be interpreted to prevent lay service providers from closing real estate loans; real estate
agents from explaining the smoke detector or termite laws in their states; tenants' associations
from informing renters of their legal rights and responsibilities; and software makers from selling
will-writing and other software. The proposed definition also could prohibit income tax
preparers, accountants, investment bankers, and other business planners from providing advice to
their clients that includes information about various laws. The FTC and the Division have also
expressed concern that the model definition likely would prevent consumers from benefitting

from lay competition that may better suit their individual needs. For example, in the area of real
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estate closings, nonlawyers may offer to close loans at hours or locations that are more
convenient for consumers. Likewise, consumers may choose to use will-making software
because it 1s relatively easy and convenient to use.

Amicus Advocacy

Our federal and state antitrust laws form a patchwork of antitrust enforcers that includes
not only federal and state enforcers, but also private parties. Private antitrust cases generate case
law every bit as much as we do — if not more — and we often are asked by courts, including the
Supreme Court, or by private parties to weigh in. Sometimes (through rarely) we identify an
antitrust issue that 1s so important that we choose to wade in uninvited.

Several recent briefs we filed present important antitrust issues. First, in Empagran 5.A.
v. F. Hoffmann-LaRoche, Ltd., together with the FTC, we filed a brief in support of defendants
petition for rehearing en banc in the D.C. Circuit. This private action arose out of the Division’s
criminal investigation of and resulting multiple guilty pleas from the global vitamins conspiracy.
Empagran was brought as a class action on behalf of foreign corporations that purchased
vitamins abroad from non-U.S. vitamin companies for delivery outside of the United States. The
district court had dismissed the claims for lack of subject matter jurisdiction, holding that
although plaintiffs had alleged that the vitamins cartel had a direct effect in the United States,
that effect was not the basis for plaintiffs’ alleged injury, as required by the Federal Trade
Antitrust Improvements Act of 1982 (FTAIA). The D.C. Circuit reversed, in a 2-1 decision,
holding that the FTAIA only requires that the harmful effect on U.S. commerce must give rise to

a claim by someone, even if not the foreign plaintiff before the court.
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In our brief in support of rehearing, which the D.C. Circuit requested, the Department and
the FTC urged the Court to grant rehearing en banc because the decision deepens a circuit split
on an issue of great importance regarding the scope of the U.S. antitrust laws. We also urged the
Court to grant rehearing because, as we argued in an amicus brief filed in
Statoil ASA v. HeereMac, in the Supreme Court, the agencies take the position that the FTAIA
bars private suits when the claims do not arise from the U.S. effects of the allegedly
anticompetitive conduct. Not only do the FTAIA’s statutory text, history, and purposes support
that interpretation, but the Court’s decision would create a disincentive for companies and
individuals to report violations and seek leniency under our Corporate Leniency Policy and
would burden U.S. courts with wholly foreign claims.

In Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, the Department,
again together with the FTC, first filed an amicus brief urging the Court to grant certiorari on
Verizon’s appeal from a Second Circuit decision, and then another brief after the Court granted
cert. The appellate court held that a customer of AT&T’s local phone service had stated an
antitrust claim for monopolization under Section 2 of the Sherman Act when it alleged that
Verizon had not fulfilled its duties to competitors, as set forth in the 1996 Telecomm Act. The
court relied on the “essential facilities” doctrine, finding that a monopolist has a duty to provide
rivals with reasonable access to facilities the monopolist controls without which one cannot
compete. The court also held that plaintiff had stated a claim for monopoly leveraging.

In our briefs, we submit that the Second Circuit’s decision dramatically expands antitrust
liability for failure to assist rivals and, in doing so, that it conflicts with the law of other circuits.

The decision is erroneous because it imposes duties on rivals without requiring that the firm’s
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challenged conduct be exclusionary or predatory — i.e., that the refusal to deal does not make
economic sense except as an effort to diminish competition. On the monopoly leveraging claim,
the decision is erroneous because it means that mere use of monopoly power 1s enough to state a
claim under Section 2, which is inconsistent with Supreme Court precedent. It also suffers from
the same problem as the essential facilities rationale in that it does not require exclusionary or
predatory conduct. We are hopeful the Supreme Court will clarify these Section 2 issues.

In Stock Exchange Options Trading Antitrust Litigation, 317 F.3d 134 (2d Cir. 2003), the
Division filed an amicus brief supporting a petition for rehearing en banc. In that brief, the
Division argued that the panel’s holding that the antitrust laws had been repealed with respect to
the conduct at issue conflicts with a long line of Supreme Court decisions establishing that
because “[t]he antitrust laws represent a fundamental national economic policy, . . . [1]mplied
antitrust immunity is not favored, and can be justified only by a convincing showing of clear
repugnancy between the antitrust laws and the regulatory system.” Nat'l Gerimedical Hosp. &
Gerontology Center v. Blue Cross of Kansas City, 452 U.S. 378, 388 (1988).

International Initiatives

There are now roughly 100 national and regional antitrust regimes in the world, with
roughly 65 requiring some form of premerger notification. While this 1s a positive development,
at least in part resulting from our sustained efforts to encourage other countries to adopt aﬁd
enforce antitrust laws, the assertion of overlapping antitrust jurisdiction by multiple sovereigns
has the potential to harm some of the very competitive values that antitrust is meant to protect.

In addition, as the number of antitrust regimes increases, the chances that there will be policy and

enforcement divergences among enforcers also increases. As the nations of the world adopt and
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implement their own antitrust laws, we need to continue exercising leadership to prevent antitrust
enforcement from being misused as a tool of industrial policy or protectionism, and thereby
jeopardizing the strong public and political support for sound and vigorous antitrust enforcement,
and to promote convergence around sound principles and practices.

In Fali 2001, we, along with the FTC, were among the lead jurisdictions to launch the
International Competition Network (“ICN™), a global network of competition authorities focused
exclusively on competition. The ICN has two goals: (1) to provide support for new competition
agencies both in enforcing their laws and in building a strong competition culture in their
countries, and (2) to promote greater convergence among these authorities by working together
and with interested parties in the private sector to develop guiding principles and “best practices”
to be endorsed and then implemented voluntarily. The ICN, which was formed by 14
jurisdictions, now includes 70 jurisdictions on six continents.

The ICN exists as a *virtual” network through which agency heads commission and guide
the efforts of working groups focused on specific competition law issues. The working groups
themselves are directed by government personnel, who receive input from a broad range of
sources, including international organizations, academics, industry groups and leaders, and
private practitioners. The working groups’ recommendations will be considered by the ICN
members, but implemented, if at all, through separate governmental initiatives. The ICN itself
will not be a forum for reaching binding international agreements.

For the first annual ICN conference held last September, in Naples, Italy, nearly 60
antitrust agencies from around the world participated by sending at least one representative,

including (in addition to the “usual suspects” from the United States, Canada, Europe, and
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Australia) representatives from nations such as Armenta, Croatia, the Czech Republic, Hungary,
Korea, Latvia, Tunisia, and Zambia, many of their trips funded by nations with more robust
budgets.

The ICN initiated two major projects in the first year of its existence. First, the ICN’s,
Merger Working Group addressed several aspects of the difficult issues raised by multi-
jurisdictional merger review, including merger notification and review procedures, the various
analytical frameworks pursuant to which mergers are reviewed around the world, and
investigative techniques. As I said before, roughly 65 jurisdictions have adopted merger
notification regimes of some variety. Notification requirements have the benefit of giving
antitrust authorities the ability to identify, investigate, and potentially remedy problematic
transactions before they close, protecting competition for the benefit of consumers. But, of
course, I do not need to tell you that there are costs to merger notification — costs in determinming
where to notify, costs in notifying and providing information, and costs in increased uncertainty
for the transaction. Given that the vast majority of transactions are either pro-competitive or
competitively neutral, it is important that merger notification and review schemes not impose
unnecessary costs or bureaucratic roadblocks that might deter efficient, pro-competitive mergers.

The ICN has taken an important first step in rationalizing the current thicket of multi-
jurisdictional merger enforcement in a way that well-serves the competitive process worldwide.
The participating nations in Naples adopted eight Guiding Principles For Merger Notification
and Review and three Recommended Practices For Merger Notification Procedures, which the
Merger Working Group had proposed. Consistent with the informal and project-oriented nature

of the ICN, these principles and practices are aspirational and non-binding. Jurisdictions must
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now implement them through legislation, regulation, or changes in practice, as appropriate.

The eight Guiding Principles are: (1) Sovereignty, (2) Transparency, (3) Non-
discrimination on the basis of nationality, (4) Procedural faimess, (5) Efficient, timely, and
effective review, (6) Coordination, (7) Convergence, and (8) Protection of confidential
information.

We believe that adherence to these guiding principles will make the merger review
process more efficient and effective, while at the same time reducing delay and the investigative
burden on merging firms.

The three Recommended Practices are:

(1) Nexus to Reviewing Jurisdiction. Jurisdiction should only be asserted over

those transactions that have an appropriate nexus with the jurisdiction concerned.
Merger notification thresholds should incorporate appropriate standards of
materiality as to the level of “local nexus” required for merger notification, and
the nexus should be based on activity within the jurisdiction, as measured by
reference to the activities of at least two parties to the transaction or of the
acquired business in the local territory.

(2) Notification Thresholds. Notification thresholds should be clear and

understandable and should be based on objectively quantifiable criteria and
information that is readily accessible to the merging parties.

(3) Timing of Notification. Parties should be permitted to notify proposed

mergers upon certification of a good faith intent to consummate the proposed

transaction. Jurisdictions that prohibit closing while the competition agency
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reviews the transaction or for a specified time period following notification should

not impose deadlines for pre-merger notification.’

The members have also developed additional Recommended Practices on several other subjects,
with the intention of adopting them at the next annual conference in Mexico in June.

The key to making both the Guiding Principles and Recommended Practices meaningful
is implementation. At the Antitrust Division, as well as at the FTC, we plan to lead by example
by publicizing the Principles and Practices as | am doing today and by comparing our own
procedures to them. We urge the private sector, both in North America and abroad to draw the
attention of foreign legislatures and opinion makers to these ICN achievements and to urge
jurisdictions to take steps to implement the consensus reached in Naples. We recognize that
there may be some principles and practices that some jurisdictions may not be able to implement
at this time. Nonectheless, we would consider our efforts a success if the ICN guiding principles
and practices become well-accepted in the international arena, even if not all jurisdictions are
able to adapt their systems to them.

Also on the merger front, the ICN Merger Working Group is concentrating on
investigative techniques for merger review. In November, we hosted a conference in Washington
for merger officials from 41 agencies representing 36 jurisdictions, with the goal of increasing
understanding and pursuing healthy convergence in the practical aspects of our vartous merger
regimes and the analytical framework for merger review. And, in an effort to make merger laws

more transparent and accessible, the ICN is compiling each jurisdiction’s merger-related laws

3See hitp://www.internationalcompetitionnetwork.org/practices.pdf.
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and materials on dedicated web pages, which will be hyperlinked to the ICN website, so that the
public will have ready access to this information.

With respect to the second ICN initiative, the head of the Mexican antitrust agency led a
working group on competition advocacy, a subject that is particularly important to developing
countries and countries in transition. This working group produced a comprehensive report on
the practice of competition advocacy in 50 ICN jurisdictions, an unprecedented effort that should
form the basis, among other things, for deriving recommended practices for competition
advocacy.

New ICN projects include a Capacity Building and Competition Policy Implementation
project that will study the needs of developing countries and the technical assistance that
developed nations might provide, and a new round of Recommended Practices for Merger
Notification Procedures.

Competition Policy Initiatives

The Department has also actively pursued a diverse collection of important policy
initiatives recently.

IP Hearings. This past November we concluded more than 20 days of hearings over a
period of six months examining Competition and Intellectual Property Law and Policy in the
Knowledge-Based Economy. These hearings, which we conducted jointly with the Federal
Trade Commission, represent the first public hearings the Division has ever hosted.

Over the course of the hearings, we heard testimony from leading business people,
attorneys, and economists from the private, public, and academic sectors. The topics our

esteemed panelists addressed included:
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background on the patent process;
patent pools and cross-licensing;
standard setting;

refusals to license intellectual property;
patent settlements;

IP bundling/extension of TP rights;
analyzing ambiguous IP rights; and

international comparative law perspectives.

We are in the midst of drafting our report, which we are confident will meet our goal of
enhancing understanding at the agencies and among practitioners regarding how antitrust and
intellectual property law and policy impact innovation and consumer welfare.

Health Care Hearings. In February, we began another set of hearings, again co-hosted
with the FTC, addressing Health Care Competition Law and Policy. This series will include
approximately thirty days of hearings over eight months, including approximately seven days
addressing consumer protection topics.

We have encouraged participation from a diverse cross-section of the health care sector.
Our panels often include represeﬁtatives from insurance companies, physician groups, and
hospitals, as well as leading health care economists and lawyers from the private sector and
academia.

A key enforcement priority for the Division remains the evaluation of competition among

health insurers. We were thus pleased to be able to assemble panelists to delve into issues such
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o | ®
as health insurance monopoly and “monopsony,” which is a term used to describe buyers’
exercise of substantial market power over sellers. We have also had productive sessions on a
wide range of topics addressing physician and hospital issues. We will conclude the hearings in
October and draft a joint report thereafier.

Internal Policy Efforts. We are also pursuing internal policy initiatives designed to
sharpen our analytical skills and improve our investigative techniques.

We have now rolled out internally an approximately 200-page Coordinated Effects policy
manual designed to serve as a resource for Division staff attorneys and economists. The response
among staff and management alike has been quite enthusiastic. As former AAG Charles James
explained during a speech to the ABA Antitrust Section last summer, after issuance of the 1992
Merger Guidelines, unilateral effects became the predominant theory of economic harm asserted
in government merger investigations and challenges. Unilateral effects cases are certainly
important. Former AAG James warned, however, that “if we reach too quickly for unilateral
effects theories to the exclusion of meaningful coordinated effects analysis, we might miss
important cases that should be brought or craft our relief too narrowly in cases that we actually
pursue.” Our internal policy manual should certainly allow us to sharpen our analytical skills,
improve the quality of our analysis, and increase the likelihood that we will prevail in
transactions challenged based upon coordinated effects theories.

Our ongoing study of merger remedies has also been productive, and we are continuing to
revise a promising draft of our Remedies Manual, which relies on sound legal and economic
principles to provide Division staff attorneys and economists a framework for fashioning and

implementing appropriate relief in merger cases.
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We have also made progress in our ongoing project to evaluate and institutionalize “best
practices” for conducting merger investigations. Once completed, this project, should resultin a
manual that will permit our staffs to use techniques that have proven most productive in real

investigations, and avoid those techniques that have been unsuccessful.
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