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I.INTRODUCTION TO OREGON TRIAL OBJECTIONS

A. OBJECTIONS

'This publication is organized alphabetically by the common name of each possible objection to
evidence that is offered at trial. Objections range from ambiguous questions to subsequent remedial
measures. The proper form of the objection, often with several options, is at the top of each new entry.

B. RESPONSES

Following each objection are the possible appropriate responses to the objection, which also
often have several options. When opposing counsel raises an objection at trial, this section provides a
quick reference for the proper response.

C. EXPLANATION AND OTHER RESOURCES

Each objection also includes a brief explanation of the objection and response. This section
includes a cross-reference to the relevant section or sections of LAirD C. KirkpAaTRICK, OREGON
Evipence (5th ed 2007) (Supplemented periodically). The lawyer is strongly encouraged to use this
resource to research anticipated objections before trial so that OREGON Tr1AL OBJECTIONS serves as a
quick reference reminder of issues with which the lawyer is familiar.

Each objection also includes a Nozes column for the lawyer to record specific cases or other
resources that are directly on point in the case he or she is trying.

D. OREGON EVIDENCE CODE RULE NUMBERS

The full text of the Oregon Evidence Code provisions Supporting each objection or response is
included below the Explanation section. In addition, all relevant Rule numbers are listed in the right-
hand margin for easy access to relevant objections, responses, and rules by Rule number.

II. EVIDENTIARY ISSUES GENERALLY

A. OBJECTIONSTO PRESERVE ERROR

'The Oregon Evidence Code provides a framework for the admissibility of evidence in civil and
criminal trials. If evidence is offered by a party that is not admissible under the rules, the other party
must object to admission of that evidence. A lawyer should stand when objecting. UTCR 3.050(1).
Generally, failure to object waives appellate consideration of any error in the admission of evidence at
trial. ORAP 5.45(2); Ailes v. Portland Meadows, Inc., 312 Or 376, 823 P2d 956 (1991); APPEAL AND
ReviEw §9.11 (Oregon CLE 1993 & Supp 2002); 2 CriminaL Law §20.52 (Oregon CLE 2005 &
Supp 2006).

Objections must state the specific ground for exclusion of evidence unless the ground for objection
is obvious. Objections must be timely, in that they must be stated as soon as the objectionable nature
of the question or answer becomes apparent. See State v. Montez, 309 Or 564, 601, 789 P2d 1352
(1990); Blanton v. Union Pacific Railroad Co., 289 Or 617, 623, 616 P2d 477 (1980). Continuing

objections are permissible as a device for preserving error.

However, certain issues can be raised on appeal even if not preserved. See OrREGON CiviL

Litication ManuaL App 32C (Oregon CLE 2004 & Supp 2009).



B. OFFERS OF PROOF

When the trial court sustains an objection and excludes evidence offered by a party, that party
must provide the court with an offer of proof to make the court aware of the substance of the evidence,
and provide the appellate court with sufficient information to review the ruling on appeal. See OEC
103; AppeaL AND ReviEW §14.32 (Oregon CLE 1993 & Supp 2002); 2 CrimiNaL Law §§20.52-
20.54 (Oregon CLE 2005 & Supp 2006).

'The offer of proof can be made in one of three ways, all outside the hearing of the jury. The offer
of proof may be made through a statement by the lawyer, questioning of the witness, or a written
statement of what the witness’s testimony would have been. The offer must be made at the time of
the sustaining of an objection or it will be waived. The theory behind this rule is to provide the trial
judge with the most informed opportunity to make the proper ruling. See State v. Rodriguez, 115 Or
App 281, 840 P2d 711 (1992).

Forms of the Offer of Proof

Immediately after the court sustains the objection, the lawyer must request permission to make
an offer of proof. Outside the hearing of the jury, the offer of proof is made in one of the following
ways:

*  (Statement by counsel) If the witness was allowed to testify, he or she would state (give zhe
nature of the testimony excluded by the court’s adverse ruling).

*  (Questions of witness) Question the witness regarding those matters which were excluded
by the court’s adverse ruling.

*  (Written statement) Submit a written statement of the witness’s testimony which would
have been given but for the court’s adverse ruling.

C. MOTION FOR MISTRIAL

Sometimes objecting to evidence is not enough to protect a party’s rights. A motion for mistrial
is appropriate if, during trial, an event occurs that is prejudicial to either party. If the motion is granted,
the trial is terminated. Either party may move for a mistrial. The test for a mistrial is uninvited
prejudice. Prejudice means the reasonable possibility that the trier of fact was influenced by the irregular
event. See 2 OREGON C1viL PLEADING AND PracTiCE §38.41 (Oregon CLE 2006); 2 CriMINAL Law
§§20.40-20.42 (Oregon CLE 2005 & Supp 2006).

A motion for a mistrial must be timely to preserve error. Generally the motion must be
contemporaneous with the objectionable event. In other words, it must be made at a time when the
court will be able to assess the possible curative action. See State v. Walton, 311 Or 223, 248, 809 P2d
81 (1991); State v. Montez, 309 Or 564, 601, 789 P2d 1352 (1990).

The granting of a motion for mistrial is within the discretion of the trial court. If a curative
instruction can adequately remedy the error, a mistrial is not necessary. See also Or Const art VII, §3.

D. PRESUMPTIONS

A presumption is a fact which is automatically proved by the proof of some other fact. In civil
actions and proceedings, a presumption shifts the burden of persuasion on the presumed issue. The
amount of evidence necessary to rebut a presumption is governed by common law. See OEC 308-311.
One common example of a presumption is of delivery and receipt of information, once a party proves
it was put in the U.S. mail, with proper address, postage, and return address. The opponent has the
ability to offer evidence to rebut the presumption of delivery and receipt.



Rule 308 governs the effect of presumptions in civil proceedings. Once a party establishes basic facts
giving rise to a presumption, the burden of establishing the nonexistence of the presumed fact shifts to

the opposing party.

Rule 309 governs the effect of presumptions in criminal proceedings. The jury should be told
that it must find the facts giving rise to the inference beyond a reasonable doubt before it may find
the inferred fact, and should be specifically informed that they are not required to find any inferred
fact. In criminal cases, the presumption should be submitted to the jury as an inference, with a “may”
instruction, not a “must” instruction. In this regard OEC 309 is similar to OEC 201(g)(2) concerning
judicial notice against the defendant in criminal cases. Rule 309 only applies to presumptions against
a defendant in a criminal case. The Oregon Evidence Code is silent on the issue of presumptions in

favor of a defendant. See generally UNtForM CRIMINAL JUrY INsTRUCTIONS Users’ Guide (Oregon
CLE 2002 & Supp 2003-2008).

The commentary and case law emphasize that the word presumption should never be used in jury
instructions under Rules 308 and 309. In Szaze v. Rainey, 298 Or 459,693 P2d 635 (1985), the Oregon
Supreme Court held that an inference instruction should be avoided whenever it could be construed
as an improper comment on the evidence under ORCP 59E.

Rule 310 directs that in the unusual case in which two or more presumptions conflict, the judge
should give effect to the one which is founded on weightier considerations of policy and logic. Rule
310 further provides that when presumptions are of equal weight, neither applies.

Rule 311 contains a partial list of 26 statutory presumptions. This list is useful because it collects
presumptions that were formerly scattered throughout the Oregon laws into one central place, but it
is possibly misleading because it is not exhaustive.



AMBIGUOUS QUESTIONS NOTES

OBJECTION

* I object on the grounds that the question is [ambiguous / vague /
unintelligible].

RESPONSE

In most circumstances, it is better to rephrase the question unless counsel
is certain of the question’s clarity.

EXPLANATION

There is no Oregon Rule specifically covering forms of questions. The
court has discretion to sustain the objection pursuant to Rule 611(1). An
ambiguous question is one that is susceptible to at least two interpretations,
or that is so vague or unintelligible as to make it likely to confuse the jury or
witness.

For additional research, see LairD C. KirkPATRICK, OREGON EVIDENCE
§611.03 (5th ed 2007) (supplemented periodically).

Rule 611. Mode and order of interrogation and presentation.

(1) The court shall exercise reasonable control over the mode and order
of interrogating witnesses and presenting evidence so as to make
the interrogation and presentation effective for the ascertainment
of the truth, avoid needless consumption of time and protect
witnesses from harassment or undue embarrassment.




ARGUMENTATIVE QUESTIONS NOTES

OBJECTIONS

* I object. The question is argumentative.

* I object. Counsel is arguing to the jury.

RESPONSE

* T am attempting to elicit evidence from the witness.

EXPLANATION

There is no Oregon Rule specifically covering forms of questions. The
court has discretion to sustain the objection pursuant to Rule 611(1). An
argumentative question is one which does not seek information from the
witness but rather makes an argument to the jury in the guise of a question.

The objection to an argumentative question is not intended to cover
the situation in which the questioning counsel is arguing with the witness;
rather it applies to the situation in which counsel comments on the evidence
or attempts to draw inferences from the evidence, thereby seeking the witness’s
response to such comments. It is jury argument in the guise of a question.

For additional research, see LairD C. KirkPATRICK, OREGON EVIDENCE
§611.03 (5th ed 2007) (supplemented periodically).

Rule 611. Mode and order of interrogation and presentation.

(1) The court shall exercise reasonable control over the mode and order
of interrogating witnesses and presenting evidence so as to make
the interrogation and presentation effective for the ascertainment
of the truth, avoid needless consumption of time and protect
witnesses from harassment or undue embarrassment.
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