10

11

CONTENTS

VOLUME 1

Statutory and Administrative Framework ... Edward J. Sullivan
Isa Anne Taylor

Federal and State Constitutional Limitations . .. Jeffrey G. Condit
Nathan J. Baker

Jill Gelineau

Judith A. Parker

Federal Statutory Law ........................ Evan Boone
Jeffrey B. Litwak
Linly F. Rees

Specialized Statutory Planning Policies .. .. .... Roger A. Alfred
Corinne S. Celko
Seth J. King

Ballot Measures37and49 .............. Richard M. Whitman
Stephanie L. Striffler

Darsee Staley

Virginia L. Gustafson

State Tax ImpactsonLand Use ............. David L. Canary
Regional Planning (Metro and Beyond) . . . ... Richard P. Benner
Annexation ............... .. . .., Wendie L. Kellington
Alan Andrew Rappleyea

Goals 1-2: The ProcessGoals ................... Aaron Bals
Glenn Klein

Jane Ellen Stonecipher

Goals 3-5: The Resource Goals .......... Christopher Gilmore

Caroline MacLaren
Douglas M. DuPriest

Goals 6-8: Air, Land, and Water;
Natural Hazards; and Recreation Goals .. ..... Richard H. Allan
Kristin Udvari
Megan Walseth Decker

2010 Edition



Contents

12

13

14

15

16

17

18

19
20

Goals 9-14: The Development Goals ........... Steve Shipsey
Pamela J. Beery

Heather R. Martin

Gregory S. Hathaway

E. Michael Connors

Jeff N. Evans

Mary Kyle McCurdy

Bill Kloos

VOLUME 2

Goals 15-19: The Willamette River
Greenwayand Coast ................... Corinne C. Sherton
Wayne Belmont
William K. Kabeiseman

Administrative Law Aspects of
Local Proceedings ............. .. ... oiu... Liz Fancher
Dan R. Olsen
Daniel Kearns

Ethics in Land Use Practice ........... Hon. Paul J. De Muniz
Steven W. Abel
Andrew Svitek
Mark J. Fucile

Land Divisions ....................... Douglas R. Holbrook
Brenda L. Braden

Design Review and Historic

Preservation ....................... Megan Walseth Decker
Christen C. White
Carrie A. Richter

Variances and Other Forms of

Administrative Relief ................... .. ... Richard Faus

J. O’Shea Gumusoglu
Nonconforming Uses and Vested Rights . ... ... Michael E. Judd
Land Use Board of Appeals . ............. Michael A. Holstun

Tod A. Bassham
Melissa M. Ryan

2010 Edition



Contents

21

Judicial Remedies and Enforcement

Table of Statutes and Rules
Table of Cases

List of Acronyms

Subject Index

.......... Sandra N. Duffy
Jeffrey L. Kleinman

2010 Edition



EDWARD J. SULLIVAN
ISA ANNE TAYLOR

STATUTORY AND
ADMINISTRATIVE FRAMEWORK

. THE LEGAL FRAMEWORK OF OREGON LAND USE LAW
A, (81.1) Introduction
1. (81.2) How to Use This Chapter and This Book
2.  (81L.3) Oregon’s Federal Land Use System
B. Past and Future
1. The Road to Senate Bill 100
a. (81.4) Evolution of Zoning: Nationwide
and Oregon

b. (81.5) SB 100 (1973)
2.  The First Thirty-Five Years

a. (81.6) Establishment of Statewide Planning
Goals and Acknowledgment

b. (81.7) Policy Papers and Rulemaking

EDWARD J. SULLIVAN, B.A., St. John’s University (1966); J.D., Willamette
University (1969); M.A., Urban Studies Certificate, Portland State University
(1973, 1974); LL.M., University College, London (1978); Diploma in Law,
University College, Oxford (1984); M.A., University of Durham (1999); member
of the Oregon State Bar since 1969 and the District of Columbia Bar since 1978;
owner, Garvey Schubert Barer, Portland.

IsA ANNE TAYLOR, B.A., University of Oregon (1999); J.D., University of
Colorado (2004); member of the Oregon State Bar since 2004 and the Washing-
ton Bar Association since 2006; sole practitioner, Mt. Hood.

1-1
2010 Edition



c. (81.8) Legislation
d.  (81.9) Reaction to Oregon’s Land
Use System

I1. STATE GOVERNMENT IN OREGON
LAND USE PLANNING

A. State Agencies

1. (81.10) The Land Conservation and
Development Commission

2. (81.11) The Department of Land Conservation
and Development

3. (81.12) DLCD’s and LCDC’s Environmental
Law Responsibilities

4. (81.13) Oregon Departments of Transportation,
Agriculture, and Forestry

5. (81.14)  State Agency Coordination
B. State Agency Rulemaking
1. (81.15)  The Rulemaking Process
2. (81.16) The OARs
C. Goals and State Review of Goal Implementation

1. (81.17)  Acknowledgment and Amendment
of Goals

2. (81.18) Amending Local Plans and Land
Use Regulations

a. (81.19) PAPAs
b. (81.20) Periodic Review

I11. THE ROLE OF REGIONAL AGENCIES AND GENERAL
PURPOSE LOCAL GOVERNMENTS

A. (81.21) Cities and Counties
1. (81.22)  Adoption of Local Land Use Regulations
2.  (81.23) Implementation of Local Land
Use Regulations
3. (81.24) The Land Use Approval Process:
An Introduction
B. (81.25) Special Districts and Metro

1-2
2010 Edition



IV. (81.26) OTHER SOURCES OF LAW: STATE, FEDERAL,
INTERSTATE, AND CONSTITUTIONAL

V. ENFORCEMENT AND JUDICIAL REVIEW
A. (81.27)  Enforcement of Planning Requirements
B. (81.28) Judicial Review of Land Use Orders
C. (81.29) Land Use Board of Appeals

1-3
2010 Edition



81.1 / Statutory, Administrative Framework

I. THE LEGAL FRAMEWORK OF
OREGON LAND USE LAW

A. (8l.1) Introduction

Land use law means different things to different people in Oregon.
For some, it is a defining characteristic of a unique place—one of those
things that “makes Oregon, Oregon.” For others, it is a series of
administrative hurdles or a regulatory nightmare. This chapter leaves
commentary on Oregon’s long-standing land use system to the editorial
pages.

The purpose of this chapter is to map the legal framework that
upholds Oregon’s land use laws. That framework is premised on the
Oregon Legislature finding that “[u]ncoordinated use of lands within this
state threatens the orderly development, the environment of this state
and the health, safety, order, convenience, prosperity and welfare of the
people of this state.” ORS 197.005(1). For better or worse, the Oregon
land use system formulates and implements statewide land use policy to
avoid such uncoordinated land use.

1. (81.2) How to Use This Chapter and This Book

This book is intended to serve both experienced land use practitio-
ners and lawyers advising clients on land use matters for the first time.
Perhaps the most daunting question for a lawyer in the latter category is
where to start researching the matter. The answer depends on the client’s
current position and his or her desired result. One client may be a
neighborhood group that wants to rezone an area along a stream to
restrict future development. Another client may be a contractor who
wants to establish a cabinet-making shop next to his or her home, or
divide his or her property into two lots. These two clients illustrate the
range of land use practice. The former involves land use planning, a
public policy process (often lengthy, political, and perhaps contentious)
for plans and land use regulations guided by the Oregon Statewide
Planning Goals & Guidelines and applicable state or local law. The
latter involves implementation of that policy, for example by land use
permit approval or denial—that is, demonstrating that a particular use

1-4
2010 Edition



Statutory, Administrative Framework / §1.2

complies or does not comply with preestablished plans and land use
regulations.

NOTE: The statewide planning goals are adopted as adminis-
trative rules and are mandatory. Land use planning must comply
with the goals. ORS 197.180(1)(a), 197.250. The guidelines,
however, are merely suggestions about how a goal may be applied
and are not mandatory. See Oregon Statewide Planning Goal 2,
Part 111.

Lawyers specializing in land use will recognize that this book has
been significantly revised to add new chapters on federal statutory law
(chapter 3), Ballot Measures 37 and 49 (chapter 5), annexation (chapter
8), and ethics in land use practice (chapter 15). Revised chapters treat
federal and state constitutional limitations (chapter 2), state and regional
planning policies (chapters 4 and 7), and the statewide planning goals
(chapters 9-13).

The following chart will help determine where to start in this book.
Depending on the circumstances, other chapters may apply as well.

CLIENT GOALS: PoSSIBLE CHAPTER(S)
INVOLVED:

Establish outright use, conditional |Ch. 14, Administrative Law
use, or build without design review | Aspects of Local Proceedings

Build where design review or his- |Ch. 14, Administrative Law
toric preservation involved Aspects of Local Proceedings

Ch. 17, Design Review and
Historic Preservation

Establish a use and/or build where |Ch. 14, Administrative Law
desired use or building does not Aspects of Local Proceedings

meet letter of law Ch. 18, Variances and Other
Forms of Administrative Relief
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CLIENT GOALS:

PosSIBLE CHAPTER(S)
INVOLVED:

Continue a use that was
established, or commenced but not
completed, before current land use
law prevented it

Ch. 14, Administrative Law
Aspects of Local Proceedings

Ch. 19, Nonconforming Uses
and Vested Rights

Divide land into two or more par-
cels

Ch. 14, Administrative Law
Aspects of Local Proceedings

Ch. 16, Land Divisions

Annex land into a city

Ch. 8, Annexation

Participate in a claim brought un-
der Measures 37 or 49

Ch. 5, Ballot Measures 37 and
49

Ch. 14, Administrative Law
Aspects of Local Proceedings

Determine property tax implica-
tions of particular zoning

Ch. 6, State Tax Impacts on
Land Use

Develop a use that involves federal
law, such as the Columbia River
Gorge National Scenic Area Act or
Americans with Disabilities Act

Ch. 14, Administrative Law
Aspects of Local Proceedings

Ch. 3, Federal Statutory Law

Appeal a local land use decision to
the Land Use Board of Appeals

Ch. 20, Land Use Board of Ap-
peals

Appeal a local decision to a city
council, county commission, or
hearings officer

Ch. 14, Administrative Law
Aspects of Local Proceedings

Enforce land use regulations

Ch. 21, Judicial Remedies and
Enforcement
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