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Oregon State Bar 

Meeting of the Board of Governors 
June 27, 2014 

Open Session Minutes 
 
 

The meeting was called to order by President Tom Kranovich at 2:18 p.m. on June 27, 2014. The meeting 
adjourned at 5:40 p.m. Members present from the Board of Governors were Jenifer Billman, James Chaney, 
Patrick Ehlers, Hunter Emerick, R. Ray Heysell, Matthew Kehoe, Theresa Kohlhoff, John Mansfield, Audrey 
Matsumonji, Caitlin Mitchel-Markley, Travis Prestwich, Joshua Ross, Richard Spier, Simon Whang and Elisabeth 
Zinser. Not present were Charles Wilhoite and Timothy L. Williams. Staff present were Sylvia Stevens, Helen 
Hierschbiel, Rod Wegener, Susan Grabe, Kay Pulju, Mariann Hyland, Dawn Evans, Kateri Walsh, Dani Edwards 
and Camille Greene. Also present was Ben Eder, ONLD Chair; Ira Zarov, PLF CEO, and Tim Martinez, PLF Board 
of Directors; and Mark A. Ronning, Chair of Military and Veterans Law Section. Also present were members 
Daniel Crow and Bonnie Richardson, RPC 8.4 Drafting committee member. 

 

1. Call to Order/Adoption of the Agenda 

Motion: Ms. Mitchel-Markley moved, Mr. Prestwich seconded, and the board voted unanimously to 
accept the agenda as presented. 

2. Report of Officers & Executive Staff        

A. Report of the President  

Mr. Kranovich reported on several activities not included on his written report, including his 
meeting with the ABA Disciplinary System Review Team and the revelation that they perform 
an average of six reviews per year so our request for a review was not unique. At the recent 
OCLEAB meeting, representatives of the Oregon law schools discussed the possibility of 
restructuring the third year so graduates would be members of the bar and ready to begin the 
practice of law. Sylvia and Tom just completed a 2-1/2 day tour of central and eastern Oregon 
local bar associations. Members in attendance expressed appreciation for the visits and for the 
many services the bar provides.  

B. Report of the President-elect  

In addition to his written report, Mr. Spier mentioned that he too experienced gratitude from 
members for the services of the bar. Mr. Spier invited comments on his suggestions for the 
retreat.  

C. Report of the Executive Director     

Ms. Stevens reported that Kateri Walsh, Director of Media Relations, will be on sabbatical and 
her responsibilities will be covered by other employees. The process of selecting a software 
vendor continues, with a recent on-site visit from the consultant. Ms. Stevens provided 
clarification on who was included in the interviews with the ABA Consultation team Mr. 
Mansfield asked how the bar could provide guidance to practitioners regarding marijuana laws. 
Ms. Hierschbiel reported that the Legal Ethics Committee had been looking into the issues and 
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will likely ask DCO and the SPRB to consider a policy against prosecution if a lawyer assists a 
client with conduct that is legal in Oregon but not under federal law. 

Motion:  Mr. Mansfield moved, Mr. Ehlers seconded, and the board unanimously agreed to ask the Legal 
Ethics Committee issue an ethics opinion or a rule regarding marijuana laws. 

D. Director of Regulatory Services 

Ms. Evans reported that the July SPRB meeting will include a retreat to discuss ways to 
streamline the disciplinary process, such as allowing the DCO staff to have more autonomy in 
determining what charges to pursue. Ms. Evans has been working on completing investigations 
that have been in the office for too long. 

E. Director of Diversity & Inclusion  

Ms. Hyland reported that OLIO planning is well under-way and encouraged BOG members to 
attend at least part of the event. She presented a short video of a law student explaining the 
value of OLIO that will be used to recruit first-year law students. The Diversity Story Wall will be 
revealed on November 7 after the House of Delegates meeting.  

F. MBA Liaison Reports  

Mr. Ehlers attended the May 7, 2014 MBA board meeting and reported that the MBA is 
updating its mission statement regarding access to courts. He convinced the board to include 
persons who lack legal status in their list of groups facing barriers.  

G. Oregon New Lawyers Division Report  

As written. Mr. Eder presented the Oregon New Lawyers Division request for approval to 
submit a letter of support to the Legal Services Corporation for the Legal Aid Services of Oregon 
(LASO) grant application). [Exhibit A] 

Motion: Mr. Kehoe moved, Mr. Ehlers seconded, and the board voted unanimously to authorize the 
ONLD to send the letter. 

3. Professional Liability Fund [Mr. Zarov]      

Mr. Zarov submitted a general update on the PLF’s positive financial status [Exhibit B], and 
reported on three new hires, including an additional law practice management attorney. There 
is a higher demand for the expertise of their law practice management lawyers. Alan Beck, 
claims attorney, is retiring after 23 years, during which he processed $38 million in claims. The 
PLF will not be seeking an increase in the assessment for next year.   

Mr. Martinez reported on the status of the CEO hiring process. A committee of six PLF board 
members narrowed the pool of twenty-two applicants and granted interviews to eleven. Four 
applicants were given second interviews which narrowed the pool to two. The committee will 
meet to review the two remaining candidates. Tentatively there will be a special PLF board 
meeting next week to announce the new CEO. 
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4. OSB Committees, Sections and Councils       

A. Public Service Advisory Committee 

 Ms. Pulju presented the committee’s recommendation for the board to approve a new 
“Disability Benefits and injured Workers” panel for the Modest Means Program (MMP).She 
explained that PSAC considered a variety of approaches and the recommendation is a 
compromised worked out by a focus group. 

 Ms. Pulju also asked the board to consider the recommendation of the committee to approve 
related and housekeeping revisions to the Modest Means Program Policies and Procedures. 
[Exhibit C] 

Motion: Mr. Kehoe moved, Ms. Mitchel-Markley seconded, and the board voted unanimously to 
approve the committee’s recommendation to create these Modest Means panels for a pilot 
period of one year and to approve the revisions as recommended by the committee. 

B. Military and Veterans Law Section 

 Mr. Spier presented the section’s request to authorize President Kranovich to sign a letter to 
the Department of Defense with recommendations for the pending review of the Uniform Code 
of Military Justice substantially in the form drafted by the Military Law & Veterans Section. 
[Exhibit D]  

Motion: Mr. Spier moved, Ms. Mitchel-Markley seconded, and the board voted to approve the section’s 
request have Mr. Kranovich send the letter. 

5. BOG Committees, Special Committees, Task Forces and Study Groups 

A. Board Development Committee     

 Ms. Mitchel-Markley updated the board on the committee’s actions and asked for approval of 
the Local Professional Responsibility Committees appointments. [Exhibit E] 

 
Motion: The board approved the committee motion on a unanimous vote. 

 Ms. Mitchel-Markley asked for approval of the House of Delegates appointments. [Exhibit E] 
 
Motion: The board approved the committee motion on a unanimous vote. 

 Ms. Mitchel-Markley asked for approval of the Oregon Law Commission appointment.  
 [Exhibit E] 
 
Motion: The board approved the committee motion on a unanimous vote. 

B. Budget and Finance Committee  

 Mr. Emerick informed the board on bar-related financial matters and asked the board to accept 
the audit report of the OSB financial statements for the two-year period ending December 31, 
2013. [Exhibit F] 
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Motion: The board approved the committee motion on a unanimous vote. 

C. Public Affairs Committee    

Mr. Prestwich asked the board to adopt proposed changes to the following practice standards: 
Specific Standards for Representation in Adult Criminal and Juvenile Delinquency Cases; and 
Specific Standards of Representation in Juvenile Dependency Cases. [Exhibit G] 

Motion: The board approved the committee motion on a unanimous vote.  
 

Mr. Prestwich asked the board to accept the task force reports requested by the Senate 
Judiciary Committee in 2013(SB 798 – Alternate Jurors in Criminal Cases, SB 799 – Motions for 
Change of Attorney, and SB 812 – Motions for Change of Judge), and submit them to the 
Committee during fall Legislative Days. [Exhibit H] 

Motion: The board approved the committee motion on a unanimous vote.  
 

Mr. Prestwich asked the board to approve the following OSB legislative priorities for 2015: 
adequate funding for court services, technology, and facilities; increased funding, including the 
use of the cy pres doctrine, for low income civil legal services; increased funding, for public 
defense services; and support for the Oregon State Bar’s 2015 Law Improvement Package of 
legislation. [Exhibit I] 

Motion: The board approved the committee motion on a unanimous vote. 
 

Mr. Prestwich asked the board to continue the current practice regarding political activities to 
maintain a presence in Salem. 

Motion: The board approved the committee motion on a unanimous vote. 
 

D. RPC 8.4 Drafting Committee 

Ms. Richardson informed the board of the drafting process that led to a consensus. Mr. 
Kranovich asked the board to decide whether to forward the proposed Oregon RPC 8.4 
amendment to the House of Delegates with a recommendation to adopt the amendment. 
[Exhibit J] 

Motion: Ms. Zinser moved, Ms. Matsumonji seconded, and the board voted unanimously to forward the 
proposed amendment to the HOD with a recommendation to adopt.  

E. Executive Director Evaluation Special Committee  

Mr. Kehoe asked the board to give direction regarding the desired process for selecting a new 
Executive Director. After discussion, the Committee was asked to develop a process for the 
BOG’s consideration that would include timelines, standards and recommendations for the 
recruitment strategy. 

F. Governance and Strategic Planning Committee  

Mr. Spier asked the board to approve the proposed amendment to ORS 9.210. [Exhibit K] 

Motion: The board voted unanimously to accept the committee motion. 
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6.  Other Action Items 

 Ms. Edwards asked the board to approve the appointments to various bar committees and 
boards. [Exhibit L] 

Motion: Mr. Spier moved, Mr. Chaney seconded, and the board voted unanimously to approve the 
various appointments.  

 Mr. Kranovich withdrew from the agenda a proposal for acknowledging the Lincoln High School 
for winning the 2014 National We the People Competition, after being reminded by Ms. Pulju 
that he had already done so on his Facebook page. 

 Ms. Stevens reminded the BOG that the Chief Justice had asked for BOG input on a possible 
change to RFA 13.20(1)(b) which requires a law student to complete at least four semesters of 
full-time law study or the equivalent to become a certified law student. Some BOG members 
had responded to the initial inquiry, indicating support for a more relaxed requirement that 
would allow students to be certified sooner. The BOG was generally supportive of the idea that 
eligibility should be based on courses taken rather than credit hours. Ms. Stevens will relay the 
BOG’s views to the Chief Justice. 

 Ms. Stevens presented the request of Andrew Schpak for the board to be a sponsor of the ABA 
YLD 2014 Fall Conference that will be held in Portland in October. [Exhibit M] 

Motion: Mr. Ehlers moved, Mr. Chaney seconded, and the board voted unanimously to be a Silver 
sponsor and donate $5,000. 

 

7. Consent Agenda        

Motion: Mr. Spier moved, Mr. Kehoe seconded, and the board voted unanimously to approve the 
consent agenda of past meeting minutes, bylaw amendments [Exhibit N] and revised formal 
ethics opinions [Exhibit O].  

 

8. Closed Sessions – see CLOSED Minutes  

A. Executive Session (pursuant to ORS 192.660(1)(f) and (h)) - General Counsel/UPL Report   

    

9. Good of the Order (Non-action comments, information and notice of need for possible future board 
action)   

None. 
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Oregon State Bar 
Board of Governors Meeting 

June 27, 2014 
Executive Session Minutes  

Discussion of items on this agenda is in executive session pursuant to ORS 192.660(2)(f) and (h) to consider 
exempt records and to consult with counsel. This portion of the meeting is open only to board members, 
staff, other persons the board may wish to include, and to the media except as provided in ORS 192.660(5) 
and subject to instruction as to what can be disclosed. Final actions are taken in open session and reflected 
in the minutes, which are a public record. The minutes will not contain any information that is not required 
to be included or which would defeat the purpose of the executive session. 

A. Pending or Threatened Non-Disciplinary Litigation 

The BOG received status reports on the non-action items. 

B. Other Matters 

The BOG received status reports on the non-action items. 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
Memo Date: June 26, 2014 
From: Ben Eder, Oregon New Lawyers Division Chair 
Re: Letter of support for LASO grant application 

Issue 
The Oregon New Lawyers Division requests approval from the BOG to submit a letter of support 

for the Legal Aid Services of Oregon (LASO) grant application.  

Discussion 
 LASO receives financial support from the Legal Services Corporation (LSC), a federal agency 
tasked with funding and regulating legal services programs nationwide. This past spring, Congress 
appropriated an additional $2 million dollars to LSC to help fund “Innovative Pro Bono Initiatives.”  LSC 
has created a nationwide competitive grant process for LSC programs to apply for a piece of this 
funding.  Not all programs that apply will receive funds.  

 LASO is in the process of applying for funding through the LSC grant with the goal of creating a 
new statewide pro bono program manager position in Oregon. Currently, the Portland Office of LASO is 
the only office with dedicated pro bono staff.  A Statewide Pro Bono Manager would be able to work 
with non-Metro legal aid offices to leverage services to low-income clients by creating and maintaining 
pro bono opportunities.  This Statewide Pro Bono Manager would work with legal aid offices to recruit 
local private attorneys to do pro bono work, as well as work with Portland metro attorneys, to connect 
them to rural clients.  The Statewide Pro Bono Manager would export best practices being used in the 
Portland Regional Office as well as create new and innovative opportunities for both urban and rural 
attorneys to serve clients statewide. 

 The ONLD voted unanimously to request BOG approval to support LASO with their grant 
application. The enclosed letter is offered for your review and consideration.  

 DRAFT
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I. Program 
 
A. Overview 
The Modest Means Program (MMP) is designed to make legal services available to lower income 
people who are unable to afford regular attorney fees.  
B. Operation 
The Referral & Information Services (RIS) Administrator Manager shall develop and revise referral 
procedures and shall be responsible for the operation of the program. Procedures and rules shall be 
consistent with the program goals and the following guidelines:  

1. RIS Staff (“Staff”) may not comment on the qualifications of a participating MMP Panelist Attorney 
(“Panelist”) and may not guarantee the quality or value of legal services.   
2. Staff shall not make referrals on the basis of race, sex, age, religion, sexual orientation, or 
national origin.   
3. No more than three referrals may be made to an applicant for the same legal problem.   
4. Staff may provide legal information and referrals to social service agencies for callers for whom a 
legal referral would not be appropriate, and may develop agency resource lists.   
5. Callers complaining about possible ethical violations by Panelists shall be referred to the Oregon 
State Bar Client Assistance Office.   

C. Client Eligibility and Attorney Fees  
 

1. To be eligible, applicant income must be less than or equal to at least one current eligibility tier of 
the MMP (“Tier”). Tiers are based upon set percentages of the current Federal Poverty Guidelines, 
with allowable adjustments based on guidelines of the Legal Services Corporation.  
 
2. Attorneys’ fee levels (“Levels”) shall be set to correspond with the Tiers, after giving due 
consideration to the most recent edition of the Oregon State Bar Economic Survey and common 
billing practices for each area of law addressed by the MMP. In consultation with the Public Service 
Advisory Committee, Staff shall periodically adjust the Tiers and Levels. Tier and Level adjustments 
may be reviewed by the Board of Governors, who shall determine whether the adjustments were 
reasonable. The client fee for an initial consultation shall not exceed $35. MMP attorneys are entitled 
to request a reduced initial retainer deposit (“Reduced Retainer”). “Reduced Retainer” shall mean an 
amount that is less than the amount of an initial retainer deposit requested for non-MMP cases of 
similar complexity and duration.  
 
3. Panels with separate eligibility and attorney fee guidelines may be adopted periodically on a trial 
basis. Please contact RIS staff for more information. 

 
II. Panelists 
 
A. Eligibility  
Attorneys satisfying the following requirements shall be eligible for participation in the program: 
The attorney must: 
 

1. be in private practice; and  
 

2. be an active member of the Oregon State Bar who is in good standing; and   
3. maintain malpractice coverage with the Professional Liability Fund; and   
4. have no Disciplinary Proceedings pending.  

 

DRAFT

cgreene
Typewritten Text
EXHIBIT C



“Disciplinary Proceedings” shall include those authorized to be filed pursuant to Rule 2.6 of the 
Rules of Procedure.   

B. Registration  
 

1. Qualifying attorneys shall be accepted as Panelists upon submission of the signed registration form 
which includes an agreement to abide by MMP Policies and Procedures.   
2. Applications for special subject matter panels shall be reviewed by Staff in accordance with 
eligibility guidelines set by the Board of Governors. Challenges to a Staff decision on eligibility shall be 
reviewed by the Public Service Advisory Committee (PSAC), whose decision is final.    

C. Enforcement  
 

1. Panelists against whom Disciplinary Proceedings have been approved for filing shall be immediately 
removed from MMP until those charges have been resolved. A disciplinary matter shall not be 
considered resolved until all matters relating to the Disciplinary Proceedings, including appeals, have 
been concluded and the matter is no longer pending in any form.   
2. A Panelist whose status changes from “active member of the Oregon State Bar who is in good 
standing” shall be automatically removed from the MMP. A Panelist may be removed from the 
program or any MMP panel if the Panelist fails to continue to maintain eligibility or otherwise 
violates the Rules for Panelists. Upon written request, the PSAC will review a decision to remove a 
panelist at its next regularly scheduled meeting. Such written request must be submitted to the 
PSAC within 30 calendar days of the date notice of the decision is given to the removed panelist. 
The PSAC’s decision regarding removal is final. 
  

D. Rules For Panelists  
 

1. Each panelist shall continuously be an active member of the Oregon State Bar who is in good 
standing with malpractice coverage from the Professional Liability Fund and have no pending 
Disciplinary Proceedings;  
2. Panelists agree to charge potential clients who live in Oregon and are referred by the MMP no more 
than $35 for an initial 30-minute consultation, except that no consultation fee may be charged where: 
(a) such charge would conflict with a statute or rule regarding attorneys’ fees in a particular type of 
case (e.g., workers’ compensation cases), or (b) the panelist customarily offers or advertises a free 
consultation to the public for a particular type of case; 
 
3. If the potential client and panelist agree to continue consulting beyond the first 30 minutes, the 
panelist must make clear what additional fees will apply; 
 
4. Panelists will participate only on those panels and subpanels within the panelist’s competence and 
where the LRS has approved the panelist to participate on one or more special subject matter panels, 
as applicable; 
 
5. Panelists will use a written fee agreement for any services provided beyond the initial consultation; 
 
6. Panelists will communicate regularly with MMP staff, including updating online profiles and 
providing notice if a panelist is unable to accept referrals for a period of time due to vacation, leave of 
absence, heavy caseload or any other reason; 
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7. Panelists will keep clients reasonably informed about the status of their matters and respond 
promptly to reasonable requests for information. Panelists will return calls and emails promptly and 
will provide clients with copies of important papers and letters; 
 
8. Panelists agree to Submit submit any fee disputes with clients referred by MMP to the Oregon State 
Bar Fee Arbitration Program.  
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Military Justice Review Group 
Office of the General Counsel 
Room 3B747 
1600 Defense Pentagon 
Washington, DC 20301-1600 
 
 
June 30, 2014 
 

Dear Chief Judge Efron: 

As the Military Justice Review Group (MJRG) conducts its “Comprehensive Review of the 
Uniform Code of Military Justice,” per Secretary Hagel’s 18 October 2013 direction, Deputy 
General Counsel Koffsky has requested the input of the Oregon State Bar (OSB) concerning the 
administration of military justice.   

The mission of the OSB is to serve justice by promoting respect for the rule of law, by improving 
the quality of legal services, and by increasing access to justice.  The OSB was established in 
1935 by the Oregon Legislative Assembly to license and discipline lawyers, regulate the practice 
of law and provide a variety of services to bar members and the public.  The bar is a public 
corporation and an instrumentality of the Oregon Judicial Department.  

In furtherance of our mission, we are pleased to address two concerns that we believe should 
be considered in any comprehensive report on the administration of Military Justice in the U.S. 
Military.   

1. Post-service consequences of military justice and other disciplinary actions. 

2. Inherent conflicts of interest in criminal defense representation in courts-
martial.  

Post-service consequences of military disciplinary actions 

We believe that statutory language should be considered to require military decision makers to 
consider post-service consequences of military disciplinary actions.   

Oregon is proud to contribute citizens of our state to facilitate the important federal 
Constitutional requirement to provide for the common defense.  It is essentially important to all 
Oregonians that our citizens are provided adequate due process in any military disciplinary 
proceeding and that adequate resources are provided to care for veterans for as long as they 
and their loved ones experience the consequences of their service.   

But due process only addresses the proceeding itself, and post-service care address problems 
which have already occurred.  We have been unable to locate anything in the Uniform Code of 
Military Justice, other statutes, Rules for Court-Martial, or in any Service Regulations which 
directs military authorities to ensure that post-service consequences of military disciplinary 
decisions are considered.   
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At court-martial, for example, the sum total of the guidance that military panel members 
receive about post-service consequences of punitive discharges is this: 

The stigma of a punitive discharge is commonly recognized by our society. A 
punitive discharge will place limitations on employment opportunities and 
will deny the accused other advantages which are enjoyed by one whose 
discharge characterization indicates that (he) (she) has served honorably. A 
punitive discharge will affect an accused’s future with regard to (his) (her) 
legal rights, economic opportunities, and social acceptability… This court may 
adjudge either a dishonorable discharge or a bad-conduct discharge. Such a 
discharge deprives one of substantially all benefits administered by the 
Department of Veterans Affairs and the Army establishment.  Department of 
the Army Pamphlet 27-9, para 2-5-22. 

Nothing is provided to military panel members which orients them to the consequences of their 
decisions to larger society as well as to the individual Accused.  The interests of the several 
States, which are left completely responsible for veterans who receive punitive discharges, are 
not addressed at all.   

Similarly, we are unable to locate any guidance concerning Administrative Separations which 
would assist military decision makers in understanding and incorporating into their decision 
process the profound post-service consequences of negative characterizations of service. 

The applicable Department of Defense Instruction, DODI 1332.14, Enclosure 4, paragraph 1.b., 
merely directs military decisions makers as follows: 

(4) The following factors may be considered on the issue of retention or 
separation, depending on the circumstances of the case: 

(a) The seriousness of the circumstances forming the basis for initiation 
of separation proceedings, and the effect of the Service member’s 
continued retention on military discipline, good order, and morale. 

(b) The likelihood of continuation or recurrence of the circumstances 
forming the basis for initiation of separation proceedings. 

(c) The likelihood that the Service member will be a disruptive or 
undesirable influence in present or future duty assignments. 

(d) The ability of the Service member to perform duties effectively in the 
present and in the future, including potential for advancement or 
leadership. 

(e) The Service member’s rehabilitative potential. 

(f) The Service member’s entire military record. 
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With respect to characterization of service, the DODI merely states, at Enclosure 4, para 3.b(1) 

(a) Characterization at separation shall be based upon the quality of the 
Service member’s service, including the reason for separation … and the 
time-honored customs and traditions of military service. 

(b) …[C]onduct that is of a nature to bring discredit on the Military 
Services or is prejudicial to good order and discipline [and] conduct in the 
civilian community. 

(c) The reasons for separation… 

(d) [T]he Service member’s age, length of service, grade, aptitude, 
physical and mental condition, and the standards of acceptable conduct 
and performance of duty. 

Guidance on characterization appears to completely disregard the balance of the young Service 
Members’ lives, years when the military has no further use for these former Service Members.   

It is our contention that even badly-behaving former Service Members may mature to be 
productive and law-abiding citizens of the several States; and it is our further contention that 
the Services should be directed to consider the larger and long-term good of society alongside 
short-term military efficacy.  Because the Services must always maintain an overwhelming 
focus on fighting and winning our Nation’s wars, we believe this issue merits evaluation for 
statutory repair.      

Inherent conflicts of interest in criminal defense representation in courts-martial 

The Oregon State Bar, under the ultimate authority of the Oregon Supreme Court, regulates the 
practice of law in Oregon for the protection of the public.  In its regulatory role, the OSB is 
responsible for the admission, discipline and reinstatement of lawyers who practice in Oregon, 
and has tremendous knowledge and experience with attorneys’ professional responsibilities, 
including compliance with their ethical obligations.   

Instead of creating and administering a military bar association to license and regulate the 
practice of law in the military, the DoD has chosen to require military lawyers to have current 
membership in the bar of one of the several States or the District of Columbia.  In other words, 
the DoD asks the Oregon State Bar to give its imprimatur to lawyers practicing in military 
service but licensed in Oregon, especially as there is no further licensing requirement for 
military service.   

As such, the OSB has an interest in ensuring that Oregon-licensed lawyers are practicing in a 
manner that does not place them at risk of inadvertently violating our rules of practice.  
Specifically, Oregon RPC 1.8(k) provides that “[w]hile lawyers are associated in a firm, a 
prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall 
apply to all of them.”  What constitutes a “firm” is open to some interpretation, especially in 
the context of military practice; however, at no time in Oregon have counsel working for the 
same supervisor been allowed to represent adverse litigants.   
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As for the applicability of our rules, RPC 8.5(a) provides,  

A lawyer admitted to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction, regardless of where the lawyer's 
conduct occurs. A lawyer not admitted in this jurisdiction is also subject 
to the disciplinary authority of this jurisdiction if the lawyer provides or 
offers to provide any legal services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct. 

The Oregon Rules of Professional Conduct require that attorneys must avoid conflicts of 
interest in the representation of their clients.  We are concerned that it appears to be an actual 
conflict of interest for attorneys in the same legal organization, whether public or private, to 
simultaneously represent parties with adverse interests.  We understand that the military 
services have criminal defense organizations within their Judge Advocate General’s Corps.  The 
judge, the prosecution, and the defense in courts-martial all report to the same ultimate 
supervisor, the Judge Advocate General of that service.   

In formulating our recommendations for the MJRG, we have considered the Group’s ability to 
propose incremental or evolutionary reforms to Secretary Hagel.  Our review of the provision of 
criminal defense services over the history of our Nation shows a steady progression of 
increasing independence in the provision of criminal defense representation to Service 
Members.  The creation of the Army’s Trial Defense Service in the 1980s was a watershed 
moment in the evolution of due process in military jurisprudence.  However, the Services do 
not appear to have seen any need for further evolution of the defense function in the 
intervening 34 years.  We would like to propose to the MJRG that it consider the obvious 
conflict of interest the current system embodies.   

While we acknowledge that it is better for an Accused Service Member to have an ostensibly 
independent TDS attorney than a Prosecutor also serving the Defense Counsel function, we are 
hard-pressed to see what military exigencies compel the DoD to retain the respective Service 
Trial Defense organizations solely in Service Channels.  Instead, we have considered the current 
arrangements as step on the way to a fully independent Joint Criminal Defense Organization, 
either within the DoD (if military exigencies demand that compromise) or independent of the 
entire military chain of command (if possible).  The OSB is certainly in no position to presume 
expertise over those military exigencies, but we are pleased to raise the issue for the MJRG’s 
consideration. 

Very truly yours, 

 
Tom Kranovich, President 
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June 25, 2014 

 

Dear Members of the Board of Governors: 

I am writing to you on behalf of the Executive Committee of the Workers’ Compensation Section of the 

Oregon State Bar.   We have reviewed your proposal for a compromise of the 12% referral fee imposed 

by the Lawyer Referral Service, and wish to express our disappointment that the BOG has declined to 

exempt the Workers’ Compensation Section from this requirement.  For the following reasons, we 

respectfully request that you reconsider.   

For a variety of reasons, including the downturn of the economy and changes to the legal framework 

and burden of proof, workers’ compensation has seen a serious decrease in the number of attorneys 

willing to represent injured workers.  Workers’ compensation law is a very technical and specialized area 

of practice, with significant fee limitations.  Cases often remain in litigation for many years before 

reaching a resolution.  As I am sure you are aware, out-of-compensation attorney fees in a workers’ 

compensation settlement are limited by statute to 25% of the first $17,500, and 10% of any additional 

amount thereafter.  Six-figure settlements are rare, but assuming a settlement in the amount of 

$100,000, the total attorney fee would be $12,625.  If that attorney is required to pay a 12% referral fee 

to the OSB, the total attorney fee would be $11,110.  Thus, the attorney would earn an 11.11% fee on a 

$100,000 settlement.  Please compare this amount to that earned by attorneys who litigate in other 

practice areas.  Please also consider that there are many issues litigated in a workers’ compensation 

case, such as rate and entitlement to temporary disability and extent of permanent disability, that yield 

important benefits for injured workers, and small attorney fees.  For example, in a case involving owed 

temporary disability benefits at the hearing level, an attorney’s fee is limited to 25% of the amounts 

owed up to a maximum fee of $1,500.  If the Lawyer Referral Service enforces the referral fee 

requirement, there is even less incentive for an attorney to represent an injured worker on these kinds 

of issues. 

The section has grave concerns that the referral fee will result in an increased reduction in the number 

of attorneys willing to participate in the program, which will in turn cause an even greater decrease in 

the number of available attorneys, especially in the more rural areas of Oregon where there are already 

very few attorneys available.  Our section has been working for some time to increase interest in the 

practice of workers’ compensation law, with special focus on representation for injured workers, as the 

reduction in access to justice remains a serious concern.  Enforcing a referral fee will certainly stall our 

efforts.   
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We urge you to reconsider your proposal, and ask that the Workers’ Compensation Section be treated 

the same as other disability law practices.  Please be aware that this proposal is made not only with the 

support of those attorneys who currently represent injured workers, but also those who represent 

employers and insurers, as well as many Administrative Law Judges.  The need for attorneys willing to 

represent injured workers is high, and the consequences of the referral fee will no doubt interfere with 

the ability of injured workers to obtain legal representation in Oregon.   

Thank you for your consideration.     

 

Sincerely, 

Signed Electronically 

 

Jacqueline M. Jacobson 

Administrative Law Judge 

Chair of the Executive Committee of the  

Workers’ Compensation Section of the Oregon State Bar 

 

Members of the Workers’ Compensation Section Executive Committee: 

 

Ronald L. Bohy    ALJ Jenny Ogawa 

Katherine M. Caldwell   M. Kathryn Olney 

Bin Chen     John M. Oswald 

Norman D. Cole    Carol A. Parks 

James L. Edmunson   Steven M. Schoenfeld 

Christine Coffelt Frost   Keith Semple 

Tom Harrell    Dennis R. VavRosky 

Allison B. Lesh    ALJ Geoffrey G. Wren 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 26, 2014 
Memo Date: June 26, 2014 
From: Caitlin Mitchel-Markley, Board Development Committee Chair 
Re: Appointments to the HOD, LPRC, and Oregon Law Commission 

Action Recommended 
 Approve the Board Development Committee recommendations for appointments to the House 
of Delegates, Local Professional Responsibility Committees, and the Oregon Law Commission. All 
recommendations were approved unanimously by the committee unless otherwise noted.  

House of Delegates 
Region 1 Recommendation:  Courtney Quale, term expires 4/17/2017 

Region 2 Recommendation:  Brandon Braun, term expires 4/20/2015 
Region 2 Recommendation:  Erin Zemper, term expires 4/20/2015 

Region 3 Recommendation: Steve Roe, public member, term expires 4/17/2017 

Region 4 Recommendation:  Eddie D. Medina, term expires 4/19/2016 
Region 4 Recommendation:  Chelsea Glynn, term expires 4/17/2017 
Region 4 Recommendation:  J. Russell Rain, term expires 4/17/2017 
Region 4 Recommendation:  James Underwood, term expires 4/17/2017 

Region 5 Recommendation: Brian T. Sniffen, term expires 4/19/2016 
Region 5 Recommendation:  Gary U. Scharff expires 4/19/2016 
Region 5 Recommendation:  Mai T. Nako, term expires 4/17/2017 

Region 6 Recommendation: David Phelps, public member, term expires 4/17/2017 

Out of State Region Recommendation:  Britannia Hobbs, term expires 4/17/2017 
Out of State Region Recommendation:  Manvir Sekhon, term expires 4/19/2016 
 

Local Professional Responsibility Committees 
All member and chair terms expire December 31, 2014.  
Hunter Emerick abstained from the vote on member appointments.  

Region 1 
Lonn T.W. Johnston 
Douglas R. Olsen (Chair) 
Mark G Reinecke 
Paige L. Sully 
Bradley V. Timmons 
Peter A. Werner 
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Region 2 
Martin M. Fisher 
Vaden B. Francisco Jr (Chair) 
Robert Kaiser 
Danielle J. O’Brien 

Region 3 
Joel C. Benton 
Bruce R. Coalwell (Chair) 
Susan Bradley Krant 
Tara Kaylene Millan 

Region 4 
Steven C. Burke 
Jessica L. Cousineau 
James F. Marron 
Cynthia L. Phillips (Chair) 
Diane C. Rivera 
Walter Weiss Jr 

Region 5 
Richard S. Bailey 
Heather Bowman (Chair) 
Mary Ellen Page Farr 
Jerilyn Ann Krier 
Philip A. Lewis 
Morgan W. Long 
Eva M. Marcotrigiano 
Marisa Moneyhun 
Jessica A. Morgan 
Kimberlee C. Morrow 
Channa C. Newell 
Andrew Schlesinger 
Brenda Terreault 

Region 6 
David J. Amesbury 
David L. Carlson (Chair) 
Deanna P. Laidler 
Charles D. Lucas 
Franklin Jason Seibert 

Region 7 
Karen J. Park (Chair) 

Oregon Law Commission 
Scott Shorr, term expires June 30, 2018 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
Memo Date: June 18, 2014 
From: Rod Wegener, CFO 
Re: Audit Report of the OSB Financial Statements for the two-year period  
 ending December 31, 2013 

Action Recommended 

Acknowledge receipt of the audit report of the bar’s combined 2012 and 2013 financial 
statements from Moss Adams LLP. 

Background 

 The audit report and a 5-page document entitled “Communication with Those Charged 
with Governance and Internal Control Related Matters” (with bar staff’s one-page response) 
will be distributed to the board under separate cover prior to the board meeting. The report 
will include an unqualified opinion for the bar and report no “deficiencies in internal control 
that we (the auditors) consider to be material weaknesses.” 

 The report is the combination and summary of all bar-related financial operations – 
results of operational departments, the building fund (Fanno Creek Place), Client Security 
Fund, Diversity & Inclusion, Legal Services, sections, and the investment portfolio activity. 
Since the report is a summary of two years and includes all financial activity, the outcome is 
revenue of almost $40 million and a “Change in Net Position,” i.e. a net expense (loss) of 
$802,571. 

 The net expense is a startling amount, but the “Management’s Discussion and Analysis” 
(MD&A) on page 4-5 explains the reason. 

 First, due to the large volume and amount of Client Security Fund claims, the CSF 
program operated at a combined net expense of $556,332 in 2012 and 2013 (the MD&A refers 
to only assessments collected and claims paid). This is 69% of the net expense total. 

 Second, the largest expense of bar operations after personnel is depreciation. 
Depreciation is a non-cash expense and totaled $1,470,360 ($1,011,003 is applicable to the 
building) for the two years. This expense will continue to remain large and likely will lead to the 
bar’s audit report reflecting a negative “Change in Net Position” for the next few years. 

 Nancy Young, the lead auditor for Moss Adams, will be present by phone at the Budget 
& Finance Committee meeting. Her presence intends to satisfy Statement on Auditing 
Standards (SAS) 114 which requires the auditor to meet with “those charged with governance” 
and report any significant findings from the audit. Also, SAS 115 requires the auditor to report 
any internal control matters if any are identified in the audit. 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
From: Travis Prestwich, Public Affairs Committee Chair 
Re: Best Practices for Indigent Defense and Juvenile Dependency Providers 

Issue 
Whether to adopt proposed changes to the following standards to provide guidance to 

criminal and juvenile practitioners: 

1) Specific Standards for Representation in Adult Criminal and Juvenile Delinquency 
Cases, and 

2) Specific Standards of Representation in Juvenile Dependency Cases. 

Options 
Adopt proposed changes to the Specific Standards for Representation in Adult Criminal 

and Juvenile Delinquency Cases and the Specific Standards of Representation in Juvenile 
Dependency Cases and update the current foreword: a statement of intent that these 
guidelines are not intended to establish a legal standard of care. 

Adopt proposed changes to the Specific Standards for Representation in Adult Criminal 
and Juvenile Delinquency Cases and the Specific Standards of Representation in Juvenile 
Dependency Cases to provide guidance to practitioner. 

Decline to adopt proposed changes to the Specific Standards for Representation in Adult 
Criminal and Juvenile Delinquency Cases and the Specific Standards of Representation in 
Juvenile Dependency Cases. 

Discussion 
The Oregon State Bar has a history of concern for the quality of representation provided 

to persons in criminal, delinquency, dependency, civil commitment, and post-conviction 
proceeding. There have been at least four OSB task forces devoted to this subject.  

In 1996, the Oregon State Bar Board of Governors first approved the Principles and 
Standards for Counsel in Criminal, Delinquency, Dependency and Civil Commitment Cases. 
Adoption of the performance standards by the Bar was a key recommendation of the first task 
force. 

These standards include a forward and five sections: 

1) General Standards, 
2) Specific Standards for Representation in Criminal and Juvenile Delinquency Cases, 
3) Specific Standards for Representation in Juvenile Dependency Cases, 
4) Specific Standards for Representation in Civil Commitment Proceedings, and  
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5) Maximum Caseload Standards for Defense Counsel. 

In 2006, the Board revised the 1996 standards. In 2012, two separate task forces were created 
to revise sections 2 and 3. The first task force addressed criminal and delinquency cases and the 
second addressed juvenile dependency cases. The remaining standards were not addressed as 
they have been updated since 2006.   

The standards have become a critical component of training and education efforts for 
lawyers practicing in these areas. Keeping them updated and relevant is important. 

Nonetheless, concerns have been raised that the standards might create a standard of 
care and create a malpractice trap for practitioners. At the request of the Public Affairs 
Committee a forward has been included with the standards similar to what is contained in the 
2006 version and quoted below: 

"These guidelines are not rules of practice and are not intended to 
establish a legal standard of care. Some of the guidelines 
incorporate existing standards, such as the Oregon Rules of 
Professional Conduct, however, which are mandatory.” 

Identical language was included as well in the foreword to the standards for post-
conviction relief practitioners, which the BOG adopted in 2009.   

Proposed Revised Standards 

Attached are the new standards produced by the criminal workgroup which replace 
what is published on the OSB website as “Specific Standards for Representation in Criminal and 
Juvenile Delinquency Cases.” In addition, the juvenile workgroup has updated the “Specific 
Standards for Representation in Juvenile and Dependency Cases.” These changes to sections 2 
and 3 will make the “general standards” in Section 1 unnecessary. 

Specific Standards for Representation in Criminal and Juvenile Delinquency Cases 

The criminal and juvenile delinquency cases task force included academia, the bench, 
private practice, and public defender offices. Task force members were Margie Paris, Professor 
of Law, University of Oregon; Shaun McCrea, in private practice in Eugene; the Honorable Lisa 
Grief, Jackson County Circuit Court; Lane Borg, Executive Director, Metropolitan Public 
Defender; Julie McFarlane, Supervising Attorney, Youth, Rights & Justice; Shawn Wiley, Chief 
Deputy Defender, Appellate Division, Office of Public Defense Services. Paul Levy, General 
Counsel, Office of Public Defense Services, served as chair of the task force. 

The task force examined existing standards and reviewed other state and national 
standards. The task force found that although Oregon’s standards are grounded in the 
standards promulgated by the National Legal Aid and Defender Association (NLADA) in 1994, 
Oregon’s standards differed. In addition, the task force also benefited from National Juvenile 
Defense Standards (2012), which present a systematic approach to defense practice in juvenile 
court. (The NJDC standards are available at http://www.njdc.info/publications.php.) While the 
revision recognizes this work as establishing a national norm for representation in delinquency 
cases, it melds parts of this work into Oregon standards. 
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 The task force maintained a format of a short statement of a standard, followed by 
more detailed implementation language. New for this revision, and in keeping with the NLADA 
and many other state standards, is commentary following many of the standards, which 
provides additional background and guidance regarding a particular aspect of criminal or 
delinquency defense. 

Specific Standards of Representation in Juvenile Dependency Cases 
 
The task force created to address Juvenile Dependency standards included members from 

academia as well as from both private practice and public defender offices. Task force members 
were Julie McFarlane, Supervising Attorney, Youth, Rights & Justice; Shannon Storey, Office of 
Public Defense Services; Joseph Hagedorn, Metro Public Defender; Leslie Harris, University of 
Oregon Law School; Tahra Sinks, private practice in Salem; LeAnn Easton, Dorsay & Easton LLP; 
and Joanne Southey, Department of Justice Civil Enforcement Division. 

 

It became very clear to members of the task force throughout this process that customs 
and practices in juvenile dependency cases vary widely from county to county in Oregon. While 
some of these differences may be more stylistic than substantive, some may have a significant 
impact on the rights of children and parents. One of the goals in writing the action and 
commentary sections of the standards was identify for attorneys best practices that may differ 
from the custom in their jurisdiction.  

 
The goal of this task force was to create a revised set of standards that was both easy for 

the practitioner to read and understand and also provide relevant detail and explanations as 
necessary. As with the criminal standards, this task force sought to include, in addition to the 
rules and implementation sections, commentary to both explain the rationale behind the 
individual standards and to provide relevant real world examples when possible.  
 

These revisions, if approved by the BOG, will serve as useful tools for both the new and 
experienced lawyer as a guide on the best practices for diligent and high quality representation. 
The revision may also serve as a helpful guide for courts, clients, the media and who wish to 
understand the expectations for defense lawyers in criminal and delinquency cases and juvenile 
dependency lawyers representing both juveniles and parents. 

In conclusion, the revised standards may serve to increase Oregon Lawyers’ expertise 
while not increasing exposure to malpractice claims. 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
From: Travis Prestwich, Public Affairs Committee Chair 
Re: Judiciary Committee Task Force Reports (SB 798, SB 799, and SB 812) 

Issue 
Consider whether to adopt the task force reports requested by the Senate Judiciary 

Committee Task Forces in 2013, 

• SB 798 – Alternate Jurors in Criminal Cases, 
• SB 799 – Motions for Change of Attorney, and 
• SB 812 – Motions for Change of Judge, 

and submit them to the Committee during fall Legislative Days. 

Options 
Adopt the reports for SB 798 (Alternate Jurors in Criminal Cases), SB 799 (Motions for 

Change of Attorney), and SB 812 (Motions for Change of Judge) and submit them to the Senate 
Judiciary Committee. 

Adopt the reports for SB 798 (Alternate Jurors in Criminal Cases), SB 799 (Motions for 
Change of Attorney), and SB 812 (Motions for Change of Judge) with changes and submit them 
to the Senate Judiciary Committee. 

Decline to accept the reports for SB 798 (Alternate Jurors in Criminal Cases), SB 799 
(Motions for Change of Attorney), and SB 812 (Motions for Change of Judge). 

Discussion 

 At the end of the 2013 Legislative Session, Senator Floyd Prozanski requested that the 
Oregon State Bar create task forces to address three legislative concepts. All three bills, SB 798 
(Alternate Jurors in Criminal Cases), SB 799 (Motions for Change of Attorney), and SB 812 
(Motions for Change of Judge), received hearings during the session, however none of them 
received sufficient support to pass both chambers.  

 In response, the bar created and staffed three task forces, bringing together bill 
sponsors and interested stakeholders to review the proposed concepts, work towards 
developing compromise language, and provide a report and recommendations to the Senate 
Judiciary Committee for the Fall Legislative Days. 
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SB 798 - Alternate Jurors in Criminal Cases 

 
During the 2013 legislative session, the legislature considered SB 798. The bill would 

have modified ORS Chapter 136 to expand the permissible use of alternate jurors in criminal 
cases. The task force included judges, representatives for both prosecutors and criminal 
defense attorneys, and representatives of the Oregon State Bar. 

 
Under current law, the court is generally required to dismiss all alternate jurors when 

the case is submitted to the jury, meaning that if a juror becomes incapacitated during 
deliberations, there will no longer be an alternate available. In such a situation, the court will 
generally be forced to declare a mistrial and the case will have to be retried.  

 
 After discussion, the task force agreed that allowing alternate jurors to be used after 
deliberations have begun is a positive change. The proposal has the potential to make the 
courts more efficient by eliminating the need for some cases to be retried and with the 
concession that parties must agree to the alternates.  
 

This proposed change was in part modeled after recent changes to the Oregon Rules of 
Civil Procedure. Those changes went into effect on January 1, 2014 and allow the use of 
alternate jurors after deliberations begin in civil cases. Because the ORCP does not apply to 
criminal cases, separate legislation is required in order to make analogous changes.  

 

SB 799 – Motions for Change of Attorney 
 
During the 2013 legislative session, the legislature considered SB 799. The bill would 

have modified ORS 9.380, which addresses changes in representation during judicial 
proceedings. The task force included judges, both criminal and civil litigators, family law 
practitioners, and representatives of the Oregon Judicial Department, the Professional Liability 
Fund, and the Oregon State Bar.  

 
ORS 9.380(1) allows for two different procedures for attorney withdrawal and 

substitution in an action or proceeding. An attorney may withdraw or the attorney-client 
relationship terminated if the attorney consents prior to a judgment or final determination or 
at any time by order of court for good and sufficient cause. For the second option, either the 
client or the attorney must make a request to the court. 

 
The task force recommends two parallel processes to address the concerns raised by SB 

799. It should be noted that the task force would like to work with legislative counsel to 
determine whether the statutory language should be removed completely or whether the 
language should direct the reader to the Uniform Trial Court Rules (UTCR). 
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First, draft legislation should be submitted to either repeal ORS 9.380 and 9.390 in their 
entirety or to replace them with a very brief statute that simply refers the reader to the UTCR.  
 

Secondly, the bar would be willing to work with the UTCR Committee to draft new 
language to be added to the Uniform Trial Court Rules. 

SB 812 – Motions for Change of Judge 
 

During the 2013 legislative session, the legislature considered SB 812. The bill would 
have modified the process to disqualify a judge due to a party’s belief that they cannot have a 
fair or impartial trial or hearing before the judge in question (ORS 14.260). Currently, parties are 
permitted to make two motions supported by affidavit to disqualify a judge.  The proposed 
language in SB 812 would limit a party to only making one motion to disqualify if the case was 
in a judicial district with three or fewer circuit court judges. 

 
The task force included judges, both criminal and civil litigators, family law practitioners, 

and representatives of the Oregon Judicial Department, the Professional Liability Fund, and the 
Oregon State Bar. 

 The original bill was introduced to address concerns of judges in rural counties and 
applied only to smaller judicial districts. There appeared to be concern that in some districts the 
ability to make to motions was being used aggressively and was not only driving up costs to 
bring in judges from other counties but also allowed “judge shopping.” 

Three concerns were raised by the task force members: 

• After a review of neighboring states, it appears that Oregon is the only state that allows 
two affidavits.  

• Several members of the task force voiced concerns that having different laws apply to 
different districts based on the size of the district does not meet fairness and equity 
standards and that any solution should be statewide and not apply only to rural judicial 
districts.  

• Many members of the task force thought that the current system worked well and that 
the problem appeared to be localized rather than a statewide problem.   

 The task force members did appear to have some interest in Arizona’s rule addressing 
“Notice of Change in Judge,” however the task force was ultimately unable to develop any final 
recommendations regarding whether a bill should be drafted for the 2015 session, and if so, 
what the content of that bill would be. DRAFT



 
Proposed Oregon State Bar Legislative Priorities for 2015 

 
 

1. Support Court Funding. Support for adequate funding for Oregon’s court. 
 

• Citizens Campaign for Court Funding. Continue with efforts to institutionalize 
the coalition of citizens and business groups that was formed in 2012 to support 
court funding. 

• eCourt Implementation. Support the Oregon Judicial Department’s effort to fully 
implement eCourt.  

• Court Facilities. Continue to work with the legislature and the courts to make 
critical improvements to Oregon’s courthouses. 

 
2. Support legal services for low income Oregonians. 

 
• Civil Legal Services.  

o Our highest priority is to increase the current level of funding for low 
income legal services. 

• Indigent Defense.  
o Public Defense Services. Constitutionally and statutorily required 

representation of financial qualified individuals in Oregon’s criminal and 
juvenile justice systems: 
 Ensure funding sufficient to maintain the current service level. 
 Support fair compensation for publicly funded attorneys in the 

criminal and juvenile justice systems. 
 Support reduced caseloads for attorneys representing parents 

and children. 
 

3. Support OSB 2015 Law Improvement Package. 
 

• The bar’s 2015 package of law improvement proposals has 22 proposals from 17 
bar groups. DRAFT
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
From: Helen M. Hierschbiel, General Counsel 
Re: RPC 8.4 Drafting Committee Report 

Issue 
The Board of Governors must decide whether to forward the proposed Oregon RPC 8.4 

amendment to the House of Delegates with a recommendation to adopt the amendment. 

Options 
1. Accept the proposed rule and forward to the HOD with a recommendation to 

pass. 
2. Accept the proposed rule and forward to the HOD with a recommendation not 

to pass. 
3. Accept the proposed rule and forward to the HOD with no recommendation. 
4. Circulate the proposal for member comment. 

Background 
 In November 2013, the OSB House of Delegates approved an amendment to Oregon 
RPC 8.4 that would have prohibited a lawyer, in the course of representing a client, from 
knowingly manifesting bias or prejudice on a variety of bases. The HOD amendment was 
presented to the Supreme Court in accordance with ORS 9.490, but the Court deferred action 
on the proposal and asked the bar to consider changes that would address the Court’s concerns 
that the RPC 8.4 amendment as drafted may impermissibly restrict the speech of OSB 
members.  

Because of the strong HOD support for an anti-bias rule, the OSB Board of Governors 
decided to convene a special committee (the RPC 8.4 Drafting Committee) to develop a revised 
proposal that would satisfy the Court’s concerns. 

 The attached report and proposed rule are the results of the Committee’s efforts. 

 

 

 

 

Attachments: June 2014 Report of the RPC 8.4 Drafting Committee   
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Report of the  
Oregon State Bar Board of Governors  

RPC 8.4 Drafting Committee 
June 2014 
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In November 2013, the OSB House of Delegates approved an amendment to Oregon 
RPC 8.4 that would have prohibited a lawyer, in the course of representing a client, from 
knowingly manifesting bias or prejudice on a variety of bases. The HOD proposal reads as 
follows: 

 
(a) It is professional misconduct for a lawyer to: 

 
****** 

 (7) in the course of representing a client, engage in conduct that knowingly 
manifests bias or prejudice based upon race, color, national origin, religion, age, 
sex, gender identity, gender expression, sexual orientation, marital status, 
disability or socioeconomic status. 

 
****** 

(b) Notwithstanding paragraph (a)(7), a lawyer shall not be prohibited from 
engaging in legitimate advocacy with respect to the bases set forth therein, or 
from declining, accepting, or withdrawing from representation of a client in 
accordance with Rule 1.16. 

 

The HOD proposal was presented to the Supreme Court in accordance with ORS 9.490, 
but the Court deferred action on the proposal and asked the bar to consider changes that 
would address the Court’s concerns. 

Based on comments from members of the Court at the December 3, 2013 public 
meeting, as well as a letter from the Court’s staff attorney, it was clear that the Court believed 
the RPC 8.4 amendment as drafted would impermissibly restrict the speech of OSB members. 
Specifically, the Court was concerned that the rule is violated by any manifestation of bias, 
even the mere expression of opinion, without a requirement that there be an adverse impact 
therefrom. 

Because of the strong HOD support for an anti-bias rule, the OSB Board of Governors 
decided to convene a special committee (the RPC 8.4 Drafting Committee) to develop a revised 
proposal that would satisfy the Court’s concerns. 

The RPC Drafting Committee was comprised of nine individuals: two who had personally 
appeared and presented written objections to the HOD proposal at the Supreme Court public 
meeting in December 2013; three representatives of the Legal Ethics Committee who had 
participated in the development of the HOD proposal; two representatives of specialty bars 
who had also been involved in the development of the HOD proposal, and; two 
recommendations from the Court as having some expertise in Oregon free speech 
jurisprudence. In addition, Theresa Kohlhoff and Caitlin Mitchel-Markley were appointed as 
non-voting representatives for the Board.  

In its appointment letter, the Committee was asked to leave to the BOG and HOD the 
policy question of whether the bar should have any rule on the issue, and to only recommend 
language that will not impermissibly restrict lawyer speech, while at the same time establishing 
a standard for appropriate professional conduct. 
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The Committee met four times during the spring of 2014. The agendas, minutes, and 
materials considered during the meetings, were all posted on the OSB website. As instructed, 
the Committee focused its efforts on developing a rule that would both address conduct the 
HOD proposal was trying to reach and pass constitutional muster by focusing on harmful 
effects, rather than expression. During the first two meetings, the Committee struggled with 
articulating harmful effects within the construct of the HOD proposal. Unable to make any 
headway using this approach, the Committee abandoned the prohibition against “manifesting 
bias or prejudice” and instead returned to the original purpose behind the development of the 
rule, which was to prohibit harassment, intimidation and discrimination.  

 Thereafter, the Committee considered what class or classes of individuals to protect. 
The Committee discussed at length whether to keep the original list contained in the HOD 
proposal, whether to limit the list to immutable characteristics, or whether to omit select 
classes of individuals. In particular, the question of whether to include socio-economic status, 
gender identity and gender expression generated considerable controversy. The list included in 
the HOD proposal had derived from a suggestion made to the Legal Ethics Committee in April 
2013 that the list mirror those classes of individuals that are protected under Oregon law. With 
this in mind the Committee decided to omit socio-economic status and retain the remaining 
classes listed in the HOD proposal.  

 The Committee also discussed whether to apply the rule only to the lawyer “in the 
course of representing a client” or whether to expand its application to a lawyer representing 
himself or herself. In deference to the HOD rule, the Committee decided that the proposed 
rule should apply only to a lawyer acting “in the course of representing a client.” 

  Finally, the Committee discussed whether to retain the exception for legitimate 
advocacy, contained in the HOD-approved Rule 8.4(c). While some members of the Committee 
doubted the need for it, everyone agreed that there was no harm in retaining the exception for 
legitimate advocacy. On the other hand, the Committee also unanimously agreed that the 
second clause of the paragraph in HOD rule 8.4(c) should be omitted. It provides that a lawyer 
shall not be prohibited from “declining, accepting, or withdrawing from representation of a 
client in accordance with Rule 1.16.” Three reasons came out. First, there is already a rule 
governing withdrawal, which would apply regardless of the inclusion of RPC 8.4(c). Second, the 
second clause makes little sense in light of the changes to the substance of Rule 8.4(a)(7). 
Third, the clause may conflict with lawyers’ obligations under the public accommodation laws. 
  

The Committee unanimously recommended that the attached proposal be presented to 
the Board of Governors for its consideration.  
 
 
 
 
 
 
Submitted by: David Elkanich, chair, Kristin Asai, Thomas Christ, Kelly Ford, Keith Garza, 
Michael Levelle, Kathleen Rastetter, Bonnie Richardson, and the Honorable David Schumann.   
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RPC 8.4 Drafting Committee Proposal Adopted June 2, 2014 
 
 
 
RULE 8.4  MISCONDUCT 
 

(a) It is professional misconduct for a lawyer to -- 
 
* * * * * 
(7) in the course of representing a client, knowingly intimidate or harass a person because of 
that person’s race, color, national origin, religion, age, sex, gender identity, gender expression, 
sexual orientation, marital status, or disability. 
 
***** 
 
 (c) Notwithstanding paragraph (a)(7), a lawyer shall not be prohibited from engaging in 
legitimate advocacy with respect to the bases set forth therein. 
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PROPOSED Amendment to ORS 9.210 

 

 

 9.210 Board of bar examiners; rules for admission; fees of applicants; confidentiality and 
nature of proceedings. (1) The board of governors shall nominate for appointment by the 
Supreme Court a board of bar examiners to examine applicants, investigate their character and 
fitness and other qualifications, and certify to the Supreme Court for admission those 
applicants who fulfill the requirements prescribed by law and the rules of the Supreme Court. 
The composition of the board of bar examiners shall be as provided in the rules described in 
subsection (2) of this section. 

(2) The board of governors shall formulate rules for carrying out the functions of the board of 
bar examiners and governing the qualifications, requirements and procedures for admission to 
the bar by examination and otherwise, and when such rules are adopted by the Supreme Court, 
shall have the power to enforce them. The board of governors may adopt regulations to 
implement the rules. 

(3) With the approval of the Supreme Court, the board of governors shall fix and collect fees to 
be paid by applicants for admission. 

(4) Applications for admission and any other materials pertaining to individual applicants are 
confidential and may be disclosed only as provided in the rules described in Subsection (2) of 
this section. The bar’s consideration of individual applicants’ qualifications are judicial 
proceedings for purposes of the Public Meetings Law.  
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 26, 2014 
Memo Date: June 16, 2014 
From: Danielle Edwards, Director of Member Services 
Re: Committee Appointments  

Action Recommended 
 Consider an appointment to the Legal Ethics Committee as requested by the committee officers 
and staff liaison.   

Background 

Legal Ethics Committee 
Due to the resignation of one committee member the officers and staff liaison recommend the 
appointment of Laurie Hager (012715). She has practiced as Sussman Shank for more than a decade and 
handles a variety of business litigation matters. She indicated LEC was his first choice preference for 
appointment on the volunteer survey.  
Recommendation: Laurie Hager, member, term expires 12/31/2016 
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Sponsorship Descriptions Gold- Premier 
$20,000

Gold $10,000 Silver 
$5,000

Bronze $2,500 Supporter 
$1,000

Exhibitor  
$2,500

Name recognition in printed promotional pieces if 
confirmed by June 1, 2013

X X

A company brochure and/or promotional item 
included in registration packets

X X X

Name Recognition and hyperlink to organization 
placed on the conference website

X X X X

Name recognition and hyperlink to organization 
placed on promotional and registrant emails

X X X X

Complimentary conference registrations 4 4 2 1

Complimentary tickets to the Thursday Council 
Dinner

4 4

Complimentary tickets to the Friday Night Gala 4 4

Event Sponsorship Council Dinner 
and Gala

Council Dinner 
and Gala

Welcome 
Reception

Choice of one on-site 
meeting event 

(luncheon, breakfast)

Name recognition in onsite guide and event signage 
in Registration Area

X X X X X

Table display for company brochure and other 
promotional items in Registration Area

X X X X

Ribbon identifying Gold Sponsors X X

Name recognition in printed promotional pieces if 
confirmed by June 1, 2013

X X

A company brochure and/or promotional item 
included in registration packets

X X X

Name Recognition and hyperlink to organization 
placed on the conference website

X X X X

Name recognition and hyperlink to organization 
placed on promotional and registrant emails

X X X X

Complimentary conference registrations 4 4 2 1

Complimentary tickets to the Thursday Council 
Dinner

4 4

Complimentary tickets to the Friday Night Gala 4 4

Event Sponsorship Council Dinner 
and Gala

Council Dinner 
and Gala

Welcome 
Reception

Choice of one on-site 
meeting event 

(luncheon, breakfast)

Name recognition in onsite guide and event signage 
in Registration Area

X X X X X

Table display for company brochure and other 
promotional items in Registration Area

X X X X

Ribbon identifying Gold Sponsors X X

Fall Conference, October 9-11, 2014—Portland, OR (Special pricing if sponsor agrees to 2+ conferences.)

Spring Conference, May 12-14, 2015—Tampa Bay, Florida (Special pricing if sponsor agrees to 2+ conferences.)

Sponsorship and Exhibitor Opportunities
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 26, 2014 
From: Amber Hollister, Deputy General Counsel 
Re: Amend Bylaw Section 24.6 on SLAC Records Retention  

Issue 
The current bylaws require that the bar maintain closed State Lawyers Assistance 

Committee (SLAC) files permanently.  OSB Bylaw Section 24.6.  I recommend that we amend 
the bylaws to provide that closed files will be maintained for a ten year period.   

Options 
1. Amend OSB Bylaw Section 24.6 to provide that closed SLAC files will be 

maintained for ten years. 

2. Take no action. 

Discussion 
Currently, OSB Bylaws provide that SLAC records must be “maintained permanently in 

locked storage at the Bar’s offices.  After discussing this matter with bar staff and SLAC Chair 
Kim Lusk, I recommend that we amend the bylaw to provide that closed files will be maintained 
for ten years:   

Section 24.6 State Lawyers Assistance Committee Records 

The chairperson will maintain an intake log as a permanent record of SLAC. In it will be 
noted each referral to SLAC, the date of the referral, the name of the person making the 
referral, the name of the referred lawyer, action taken on the referral and the ultimate 
disposition of the referral. Written materials regarding a referral which does not result 
in a case being opened, will be kept with the intake log. The designee to whom a case is 
assigned will create a file and will maintain all reports, correspondence, records and 
other documents pertaining to the case. The designee is responsible for maintaining the 
confidentiality of the file and the information it contains while the file is in the 
designee’s possession. The file on a case will be closed when the referral is dismissed, 
on notice to Disciplinary Counsel of non-cooperation or as provided in Subsection 
24.503(H) of the Bar’s Bylaws. Closed files will be maintained for ten years permanently 
in locked storage at the Bar’s offices. SLAC will notify the referring person of the general 
disposition of the referral, but not of its detailed findings or the remedial measures 
taken. 
DRAFT
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BOG Agenda Memo —Amber A. Hollister 
June 26, 2014    Page 2 

 This proposed amendment balances the burden of maintaining highly confidential case 
materials (i.e. medical records, substance abuse evaluations, mental health records), with the 
need to have background information available to SLAC designees if a referred lawyer whose 
case is closed is re-referred to SLAC.  From a practical perspective, if a lawyer is outside of 
SLAC’s jurisdiction for a period of ten years, it is unlikely that the old file materials will be 
particularly useful to SLAC.  Any medical records related to a case that was closed more than 
ten years prior would need to be updated.  SLAC’s authority is limited to monitoring a lawyer 
for a current impairment.   

 Further, it is highly unlikely that SLAC records would ever be discoverable by a third 
party.  SLAC records are confidential and are not discoverable in any civil or disciplinary 
proceeding without the written consent of the referred lawyer, and are exempt from disclosure 
under the public records law. ORS 9.568.   

Amending the SLAC records retention schedule for closed files to ten years would be 
consistent with the schedule for disciplinary complaints that are referred to Disciplinary 
Counsel by the Client Assistance Office but are dismissed before formal charges are filed. 1

   

    

 

                                                 
1SLAC may disclose records relating to a lawyer’s noncooperation with SLAC or information obtained by the bar 
from any other source.  ORS 9.568(4). If SLAC refers a lawyer to Disciplinary Counsel for noncooperation, any 
records forwarded to Disciplinary Counsel related to the noncooperation would be kept in accordance with 
discipline’s retention schedule. If a lawyer is ultimately disciplined for noncooperation with SLAC, the current 
retention schedule provides the disciplinary file is permanently maintained.  
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 26, 2014 
From: Amber Hollister, Deputy General Counsel 
Re: Amend Bylaw Section 8.101(b) on Public Records Fee Schedule 

Issue 
The current bylaws require that the Board adopt the Bar’s public records request fee 

schedule.  OSB Bylaw Section 8.101(b).  I recommend that we amend the bylaws to provide that 
the executive director may establish a fee schedule consistent with the bylaws.   

Options 
1. Amend OSB Bylaw Section 8.101(b) to provide that the executive director will 

establish a fee schedule for public records requests. 

2. Take no action. 

Discussion 
OSB Bylaw Subsection 8.101 provides that the Board must approve the Bar’s public 

records fee schedule. The costs associated with responding to public records requests 
frequently change.  Because there is sufficient guidance provided by OSB Bylaw Section 8.1 
regarding setting the fee schedule, the Board should delegate its authority to set the fee 
schedule to the executive director, as follows: 

Subsection 8.101 Public Record Requests and Bar Fees for Public Records Searches and 
Copies  

(a) The executive director will assign appropriate staff to respond to requests for public 
records. The executive director will advise the board of any public records disputes that 
are taken by the requestor to the attorney general for further consideration.  

(b) The executive director will establish propose and the board will adopt a fee schedule 
for public records requests. The fee schedule will include a per-page charge for paper 
records and a schedule of charges for staff time in locating records; reviewing  records 
to delete exempt material; supervising the review of original records;  summarizing, 
compiling, and tailoring records to the request; and any related activity necessary to 
respond to requests for public records. 

(c) The fee schedule shall be reasonably calculated to reimburse the bar for the actual 
cost of making the records available. The charges for staff time shall be computed on 
the basis of the actual salary of the employee or employees engaged in responding to a 
particular public records request. 
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OREGON STATE BAR 
Board of Governors Agenda 
Meeting Date: June 27, 2014 
From: Legal Ethics Committee 
Re: Updating OSB Formal Ethics Opinions 2005-02, 2005-03, 2005-07, 2005-51, 

2005-58, 2005-79, 2005-100, 2005-112, 2005-115 

Issue 
The Board of Governors must decide whether to adopt the proposed amendments to 

the formal ethics opinions. 

Options 
1. Adopt the proposed amendments to the formal ethics opinions. 
2. Decline to adopt the proposed amendments to the formal ethics opinions. 

Discussion 

 The Oregon Supreme Court has adopted numerous amendments to the Oregon Rules of 
Professional Conduct over the last couple of years. The Legal Ethics Committee is in the process 
of reviewing all of the formal ethics opinions to determine whether and how the opinions need 
to be amended to bring them into conformance with the new rules. The attached is the second 
batch of opinions that require amendments. 

  This second batch of amended opinions consists of purely housekeeping amendments. 
The amendments include swapping out the relevant prior rule with the amended rule and 
providing additional explanation of the new rule to the extent necessary. The committee also 
made some changes to the organization of the opinions for clarity. The committee made no 
changes to the original substantive positions taken in any of the attached opinions.  

 Staff recommends adopting the proposed amended opinions. 

Attachments: OSB Formal Ethics Op Nos: 2005-02, 2005-03, 2005-07, 2005-51, 2005-58, 2005-
79, 2005-100, 2005-112, 2005-115 DRAFT
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FORMAL OPINION NO. 2005-100 
Information About Legal Services:  

Initiating Contact with Lawyer Referral Service Clients 
  

Facts: 
 Lawyer A receives the name and address of Client A from the Oregon State Bar Lawyer 
Referral Service. Client A fails to contact Lawyer A and Lawyer A would like to initiate contact 
with Client A. 
 Lawyer B is initially consulted by Client B. When Client B fails to contact Lawyer B 
again after the initial consultation, Lawyer B would like to contact Client B.

 

Questions: 
 1. May Lawyer A initiate contact with Client A? 
 2. May Lawyer B initiate contact with Client B?

 

Conclusions: 
 1. Yes, qualified. 
 2. Yes, qualified.

 

Discussion: 
 Oregon RPC 7.1 provides: 

 A lawyer shall not make a false or misleading communication about the lawyer 
or the lawyer’s services.  A communication is false or misleading if it contains a material 
misrepresentation of fact or law, or omits a fact necessary to make the statement 
considered as a whole not materially misleading. 

 Oregon RPC 7.3 provides, in pertinent part: 
 (a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment when a significant motive for the lawyer’s doing 
so is the lawyer’s pecuniary gain, unless the person contacted: 
  (1) is a lawyer; or 
 (2) has a family, close personal, or prior professional relationship 

with the lawyer. 
 (b) A lawyer shall not solicit professional employment by written, recorded 
or electronic communication or by in-person, telephone or real-time electronic contact 
even when not otherwise prohibited by paragraph (a), if: 

(1) the lawyer knows or reasonably should know that the physical, 
emotional or mental state of the target of the solicitation is such that the 
person could not exercise reasonable judgment in employing a lawyer; 
(2) the target of the solicitation has made known to the lawyer a 
desire not to be solicited by the lawyer; or 
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  (3) the solicitation involves coercion, duress or harassment. 
 (c)  Every written, recorded or electronic communication from a lawyer 
soliciting professional employment from anyone known to be in need of legal services in 
a particular matter shall include the words “Advertising Material” on the outside 
envelope, if any, and at the beginning and ending of any recorded or electronic 
communication, unless the recipient of the communication is a person specified in 
paragraph (a). 

 Because Lawyer A has no family, close personal, or prior professional relationship with 
Client A, Oregon RPC 7.3(a) prohibits Lawyer A from initiating personal or telephone contact 
with potential Client A. Lawyer A may, however, communicate with Client A in writing. As long 
as the requirements of Oregon RPC 7.1 and 7.3 are complied with, including the requirement that 
written communications be labeled “Advertising Material” pursuant to Oregon RPC 7.3(c), 
Lawyer A’s contact would be ethical. 
 The difference between Lawyer A’s situation and Lawyer B’s situation is that Client B 
has met with Lawyer B. This constitutes a prior professional relationship within the meaning of 
Oregon RPC 7.3(a)(2). In-person or telephone contact, as well as written contact, is permissible 
under Oregon RPC 7.3(a) unless one of the exceptions set forth in Oregon RPC 7.3(b) applies. 
 
Approved by Board of Governors, August 2005. 
 
 
 
 
 
    

 COMMENT: For additional information on this general topic and other related sources, see 
THE ETHICAL OREGON LAWYER §§2.5–2.14, 2.23–2.26, 2.28, 2.31 (Oregon CLE 2006); and 
ABA Model Rules 7.1–7.3. 
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FORMAL OPINION NO. 2005-100 
Information About Legal Services:  

Initiating Contact with Lawyer Referral Service Clients 
  

Facts: 
 Lawyer A receives the name and address of Client A from the Oregon State Bar Lawyer 
Referral Service. Client A fails to contact Lawyer A and Lawyer A would like to initiate contact 
with Client A. 
 Lawyer B is initially consulted by Client B. When Client B fails to contact Lawyer B 
again after the initial consultation, Lawyer B would like to contact Client B.

 

Questions: 
 1. May Lawyer A initiate contact with Client A? 
 2. May Lawyer B initiate contact with Client B?

 

Conclusions: 
 1. Yes, qualified. 
 2. Yes, qualified.

 

Discussion: 
 Oregon RPC 7.1 provides, in pertinent part: 

 A lawyer shall not make a false or misleading communication about the lawyer 
or the lawyer’s services.  A communication is false or misleading if it contains a material 
misrepresentation of fact or law, or omits a fact necessary to make the statement 
considered as a whole not materially misleading(b) An unsolicited communication 
about a lawyer or the lawyer’s firm in which services are being offered must be clearly 
and conspicuously identified as an advertisement unless it is apparent from the context 
that it is an advertisement. 
 (c) An unsolicited communication about a lawyer or the lawyer’s firm in 
which services are being offered must clearly identify the name and post office box or 
street address of the office of the lawyer or law firm whose services are being offered. 

 Oregon RPC 7.3 provides, in pertinent part: 
 (a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment from a prospective client when a significant 
motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person 
contacted: 
  (1) is a lawyer; or 
 (2) has a family, close personal, or prior professional relationship 

with the lawyer. 

DRAFT



 (b) A lawyer shall not solicit professional employment from a prospective 
client by written, recorded or electronic communication or by in-person, telephone or 
real-time electronic contact even when not otherwise prohibited by paragraph (a), if: 

 (1) the lawyer knows or reasonably should know that the 
physical, emotional or mental state of the prospective clienttarget of the 
solicitation is such that the person could not exercise reasonable 
judgment in employing a lawyer; 
 (2) the prospective clienttarget of the solicitation has made 
known to the lawyer a desire not to be solicited by the lawyer; or 

  (3) the solicitation involves coercion, duress or harassment. 
 (c)  Every written, recorded or electronic communication from a lawyer 
soliciting professional employment from a prospective clientanyone known to be in need 
of legal services in a particular matter shall include the words “AdvertisementAdvertising 
Material” in noticeable and clearly readable fashion on the outside envelope, if any, and 
at the beginning and ending of any recorded or electronic communication, unless the 
recipient of the communication is a person specified in paragraph (a). 

 Because Lawyer A has no family, close personal, or prior professional relationship with 
Client A, Oregon RPC 7.3(a) prohibits Lawyer A from initiating personal or telephone contact 
with potential Client A. Lawyer A may, however, communicate with Client A in writing. On the 
facts as presented, any communication by Lawyer A to potential Client A would not constitute an 
unsolicited communication, so would not trigger the requirements of Oregon RPC 7.1(b) Cf. 
OSB Formal Ethics Op No 2005-127. As long as the other requirements of Oregon RPC 7.11

                                                           
1  Oregon RPC 7.1 provides, in pertinent part: 

 and 

 (a) A lawyer shall not make or cause to be made any communication about the 
lawyer or the lawyer’s firm, whether in person, in writing, electronically, by telephone or 
otherwise, if the communication: 
 (1) contains a material misrepresentation of fact or law, or omits a statement of 
fact or law necessary to make the communication considered as a whole not materially 
misleading; 
 (2) is intended or is reasonably likely to create a false or misleading expectation 
about results the lawyer or the lawyer’s firm can achieve; 
 (3) except upon request of a client or potential client, compares the quality of the 
lawyer’s or the lawyer’s firm’s services with the quality of the services of other lawyers 
or law firms; 
 (4) states or implies that the lawyer or the lawyer’s firm specializes in, 
concentrates a practice in, limits a practice to, is experienced in, is presently handling or 
is qualified to handle matters or areas of law if the statement or implication is false or 
misleading; 
 (5) states or implies an ability to influence improperly a government agency or 
official or to achieve results by means that violate these Rules or other law; 
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7.3 are complied with, including the requirement that written communications be labeled 
“AdvertisementAdvertising Material” pursuant to Oregon RPC 7.3(c), Lawyer A’s contact would 
be ethical. 

                                                                                                                                                                                           
 (6) contains any endorsement or testimonial, unless the communication clearly and 
conspicuously states that any result that the endorsed lawyer or law firm may achieve on 
behalf of one client in one matter does not necessarily indicate that similar results can be 
obtained for other clients; 
 (7) states or implies that one or more persons depicted in the communication are 
lawyers who practice with the lawyer or the lawyer’s firm if they are not; 
 (8) states or implies that one or more persons depicted in the communication are 
current clients or former clients of the lawyer or the lawyer’s firm if they are not, unless 
the communication clearly and conspicuously discloses that the persons are actors or 
actresses; 
 (9) states or implies that one or more current or former clients of the lawyer or the 
lawyer’s firm have made statements about the lawyer or the lawyer’s firm, unless the 
making of such statements can be factually substantiated; 
 (10) contains any dramatization or recreation of events, such as an automobile 
accident, a courtroom speech or a negotiation session, unless the communication clearly 
and conspicuously discloses that a dramatization or recreation is being presented; 
 (11) is false or misleading in any manner not otherwise described above; or 
 (12) violates any other Rule of Professional Conduct or any statute or regulation 
applicable to solicitation, publicity or advertising by lawyers. 
 . . . .  
 (d) A lawyer may pay others for disseminating or assisting in the dissemination of 
communications about the lawyer or the lawyer’s firm only to the extent permitted by 
Rule 7.2. 

 (e) A lawyer may not engage in joint or group advertising involving more than one 
lawyer or law firm unless the advertising complies with Rules 7.1, 7.2, and 7.3 as to all 
involved lawyers or law firms. Notwithstanding this rule, a bona fide lawyer referral 
service need not identify the names and addresses of participating lawyers. A lawyer shall 
not make a false or misleading communication about the lawyer or the lawyer’s services. 
A communication is false or misleading if it contains a material misrepresentation of fact 
or law, or omits a fact necessary to make the statement considered as a whole not 
materially misleading. 
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 The difference between Lawyer A’s situation and Lawyer B’s situation is that Client B 
has met with Lawyer B. This constitutes a prior professional relationship within the meaning of 
Oregon RPC 7.3(a)(2). In-person or telephone contact, as well as written contact, is permissible 
under Oregon RPC 7.3(a) unless one of the exceptions set forth in Oregon RPC 7.3(b) applies. 
 
Approved by Board of Governors, August 2005. 
 
 
 
 
 
    

 COMMENT: For additional information on this general topic and other related sources, see 
THE ETHICAL OREGON LAWYER §§2.5–2.14, 2.23–2.26, 2.28, 2.31 (Oregon CLE 20063); and 
ABA Model Rules 7.1–7.3. 
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FORMAL OPINION NO. 2005-112 
Information About Legal Services: 

Distribution of Brochure by Welcoming Program and  
Participation in Health Club Services Program 

 

Facts: 
 Law Firm is marketing its services in part through distribution of its brochure by a 
welcoming program and in part through participation in a health club services program. 
 The welcoming program distributes materials from businesses to executives and 
professionals who are new to the community. The materials distributed include information 
about the community, a business card folder containing cards of sponsors, and a bound book 
containing profiles and illustrations of civic, professional, and business leaders in the 
community. Although Law Firm would be designated as a sponsor of the welcoming program, 
Law Firm would not have its business card included in the business card folder for distribution 
with those of other sponsors. Instead, Law Firm’s participation would be limited to a one-page 
profile in the bound book, which includes profiles of health care professionals, banks, real estate 
companies, restaurants, hotels, and the like. Law Firm would be the only lawyer-participant in 
the program and would pay a fee to participate. The welcoming program is not operated 
primarily for the purpose of procuring legal work or other financial benefits for Law Firm. 
 As part of its membership services, a health club provides its members certain benefits 
from lawyers such as free initial consultations, free consultations regarding wills, and discounted 
fees on certain types of legal work. The health club views these services not only as beneficial to 
its existing members but also as an inducement to secure future members. Law Firm’s 
participation in the health club’s services program would be through being included on a list of 
merchants and professionals providing similar introductory discounts or through the use of a 
coupon entitling the recipient to one of the above-mentioned services at no cost. The health club 
would receive no financial reward for providing Law Firm’s name to its members.

 

Question: 
1. May Law Firm participate in the welcoming program? 
2. May Law Firm participate as a  member of the health club services program through 

which legal services are advertised?
 

Conclusion: 
1. Yes.

 

2. Yes, qualified DRAFT



Discussion: 
  

1. Welcoming Program  
 
Oregon RPC 7.2(a) provides that “[s]ubject to the requirements of Rules 7.1 and 7.3, a lawyer 
may advertise services through written, recorded or electronic communication, including public  
media.”  Here, the materials provided under the welcoming program are printed, and therefore 
allowed under Oregon RPC 7.2(a). 
 
Oregon RPC 7.1 provides: 
 

A lawyer shall not make a false or misleading communication about the lawyer or the 
lawyer's services. A communication is false or misleading if it contains a material 
misrepresentation of fact or law, or omits a fact necessary to make the statement 
considered as a whole not materially misleading. 

 
So long as the Law Firm profile  included in the welcoming program is truthful and not 
misleading, Law Firm’s participation in the welcoming program would not violate RPC 7.1.     
 
Oregon RPC 7.3 applies where the lawyer seeks to solicit professional employment.  Here, as the 
welcoming program is not operated for the purposes of procuring legal work or other financial 
benefits, the requirements of RPC 7.3 are not applicable.   
 
Assuming that the welcoming program’s role is merely publicizing the availability of the legal 
services, as opposed to recommending the Law Firm, Oregon RPC 7.2(b) would also permit such 
activity. 
 

2. Health Club Services 
 
The Health Club Services actively recommends Law Firm for its services.  Oregon RPC 7.2 
governs lawyer recommendations, and provides, in pertinent part: 
 

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's 
services except that a lawyer may  
 
(1) pay the reasonable costs of advertisements or communications permitted by this rule;  

 
(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral service; 

and  
 

(3) pay for a law practice in accordance with Rule 1.17. 
 

 Under the health club services program, there is no fee or other compensation paid by 
Law Firm to the club for the advertising service. However, by the use of Law Firm’s name, by 
the existence of Law Firm’s prestige and goodwill in the community, by the fact of Law Firm’s 
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participation in the plan, and by Law Firm’s offer of discounted legal services to club members, 
Law Firm is effectively providing the health club with a potentially valuable endorsement and 
with an exclusive benefit that the club may pass on to its members. The health club is placed in 
the position of being a third-party beneficiary when new members are persuaded to join due to 
the benefits offered by the availability of promotional discounts. A quantification of the value of 
the benefit to the club and a comparison of advertising costs to that benefit as measured against a 
standard of reasonableness should be analyzed. The value bestowed on the club by Law Firm 
must not exceed the reasonable cost of the advertising. If the value does not exceed the 
reasonable cost of the advertising, Oregon RPC 7.2 is not violated. 
  
 
 
 

 

Approved by Board of Governors, August 2005.  

 

 

COMMENT:  For additional information on this general topic and other related subjects, see THE 
ETHICAL OREGON LAWYER §§2.5–2.8, 2.11, 2.13, 2.15–2.17, 2.27–2.28 (Oregon CLE 2003); and 
ABA Model Rules 7.1–7.2, 8.4(c). See also Washington Formal Ethics Op 141. 
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FORMAL OPINION NO. 2005-115 
Unauthorized Practice of Law: 

Third-Party Influence 
 

Facts: 
 Corporation, which is not authorized to practice law in Oregon, markets estate planning 
services in Oregon through sales representatives. When a customer purchases Corporation’s 
services, Corporation agrees to evaluate the estate planning needs of the customer, select 
appropriate planning methods, draft the documents, and forward them to the customer’s sales 
representative. 
 In the sales documents, customers authorize Corporation to obtain local counsel for the 
express and limited purposes of reviewing the documents to determine whether they comply with 
Oregon law and to assist in executing the documents. Corporation pays the lawyer for this work.

 

Question: 
 May an Oregon lawyer accept representation of Corporation’s customers in these 
circumstances?

 

Conclusion: 
 No.

 

Discussion: 
 Oregon RPC 5.5(a) provides: 

 (a) A lawyer shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction, or assist another in doing so. 

 See also Oregon RPC 8.4(a)(1), which makes it professional misconduct for a lawyer to 
violate the Rules of Professional Conduct “through the acts of another.” 
 When Corporation not only provides forms but also personally consults with Customers, 
explains the documents, makes recommendations, and renders advice, the services performed by 
Corporation constitute the unauthorized practice of law. Oregon State Bar v. Miller & Co., 235 
Or 341, 343–344, 385 P2d 181 (1963). See also Oregon State Bar v. Gilchrist, 272 Or 552, 563–
564, 538 P2d 913 (1975); Oregon State Bar v. Taub, 190 Or App 280, 78 P3d 114 (2003); State 
Bar v. Security Escrows, Inc., 233 Or 80, 89, 377 P2d 334 (1962). DRAFT



 Lawyer may not represent Corporation’s customers because to do so would be aiding a 
nonlawyer in the unauthorized practice of law in violation of Oregon RPC 5.5(a). Such conduct 
is not cured by a disclaimer and suggestion to seek separate counsel. In re Phillips, 338 Or 125, 
107 P3d 615 (2005); Oregon State Bar v. Miller, supra, 235 Or at 344. See also OSB Formal 
Ethics Op Nos 2005-101, 2005-87, 2005-20.1

 The proposed arrangement also violates Oregon RPC 7.2(c)(3),
 

2

                                                           
1  A lawyer who purports to advise the customer about the documents will have at least a 

waivable conflict under Oregon RPC 1.7(a)(2) and possibly a nonwaivable conflict under 
Oregon RPC 1.7(b)(3). 

 [AHD1]which prohibits a 
lawyer from accepting referrals from an organization that places any “condition or restriction on 
the  

2  Oregon RPC 7.2(c) provides: 
 (c) A lawyer or a law firm may be recommended, employed or paid by, or 
cooperate with, a prepaid legal services plan, lawyer referral service, legal service 
organization or other similar plan, service or organization so long as: 
 (1) the operation of such plan, service or organization does not result in the lawyer 
or the lawyer’s firm violating Rule 5.4, Rule 5.5, ORS 9.160, or ORS 9.500 through 
9.520; 
 (2)  the recipient of legal services, and not the plan, service or organization, is 
recognized as the client;  
 (3)  no condition or restriction on the exercise of any participating lawyer’s 
professional judgment on behalf of a client is imposed by the plan, service or 
organization; 
 (4) such plan, service or organization does not make communications that would 
violate Rule 7.3 if engaged in by the lawyer. 
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exercise of any participating lawyer’s professional judgment on behalf of a client.” Similarly, 
Oregon RPC 5.4(c) as Corporation expressly limits Lawyer’s professional judgment in 
representing customers to whether documents comply with Oregon law.3

 
 would also be violated. 

Approved by Board of Governors, August 2005. 

                                                           
3  Oregon RPC 5.4(c) provides: 

 (c) A lawyer shall not permit a person who recommends, employs or pays the 
lawyer to render legal services for another to direct or regulate the lawyer’s professional 
judgment in rendering such legal services.

 
 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.27–2.28, 12.11 (Oregon CLE 2003); RESTATEMENT (THIRD) 
OF THE LAW GOVERNING LAWYERS §4 (2003); and ABA Model Rules 5.4(c), 5.5(a), 7.3, 8.4(a). 
See also Washington Formal Ethics Op Nos 18, 80, 84; Washington Informal Ethics Op Nos 
899, 1471, 1505, 1568, 1747, 1879 (unpublished). 
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FORMAL OPINION NO. 2005-2 
Information About Legal Services:  

Cross-Referrals, Office Sharing with Nonlawyer 
 

Facts: 

 Lawyer A proposes to enter into an agreement with Trust Company pursuant to which 
Lawyer A will endeavor to send Lawyer A’s clients to Trust Company when they need services 
of the type provided by Trust Company, in exchange for an agreement by Trust Company to 
recommend the use of Lawyer A’s services to its customers and to employ Lawyer A whenever 
practicable. 

 Lawyer B proposes to share office space with a CPA, but they propose no sharing or 
cross-referrals of clients, and they propose to keep their practices separate and independent.

 

Questions: 

 1. Is Lawyer A’s arrangement ethical? 

 2. Is Lawyer B’s arrangement ethical?
 

Conclusions: 

 1. No. 

 2. Yes.
 

Discussion: 

 Oregon RPC 7.2 provides in part: 

 (b) A lawyer shall not give anything of value to a person for recommending 
the lawyer’s services except that a lawyer may  

(1) pay the reasonable costs of advertisements or communications 
permitted by this Rule; 
(2) pay the usual charges of a legal service plan or a not-for-profit lawyer 
referral service; and 
(3) pay for a law practice in accordance with Rule 1.17. 

 Oregon RPC 5.4(e) provides: 

A lawyer shall not refer a client to a nonlawyer with the understanding that the lawyer will 
receive a fee, commission or anything of value in exchange for the referral, but a lawyer 
may accept gifts in the ordinary course of social or business hospitality.  

Several other sections are also potentially applicable. Oregon RPC 8.4(a)(1) makes it 
professional misconduct for a lawyer to “violate the Rules of Professional Conduct, knowingly 
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assist or induce another to do so, or do so through the acts of another.” In other words, a lawyer 
cannot do indirectly what the lawyer cannot do directly. 

 That rule must be read in concert with Oregon RPC 7.3: 

 (a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment when a significant motive for the lawyer’s doing 
so is the lawyer’s pecuniary gain, unless the person contacted: 
  (1) is a lawyer; or 
  (2) has a family, close personal, or prior professional relationship 

with the lawyer. 
 (b) A lawyer shall not solicit professional employment by written, recorded 
or electronic communication or by in-person, telephone or real-time electronic contact 
even when not otherwise prohibited by paragraph (a), if: 
  (1) the lawyer knows or reasonably should know that the physical, 

emotional or mental state of the target of the solicitation is such that the 
person could not exercise reasonable judgment in employing a lawyer; 

  (2) the target of the solicitation has made known to the lawyer a 
desire not to be solicited by the lawyer; or 

  (3) the solicitation involves coercion, duress or harassment. 
 . . . . 
 (d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 
participate with a prepaid or group legal service plan operated by an organization not 
owned or directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to need legal 
services in a particular matter covered by the plan.  

 The quid pro quo nature of Lawyer A’s above-described arrangement would clearly 
violate these provisions. On the other hand, a mere office-sharing arrangement as proposed by 
Lawyer B would not. 

Approved by Board of Governors, August 2005. 

    

 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.15, 2.27–2.28 (Oregon CLE 2006); RESTATEMENT (THIRD) 
OF THE LAW GOVERNING LAWYERS §10 (2003); and ABA Model Rule 5.4.  DRAFT



FORMAL OPINION NO. 2005-2 
Information About Legal Services:  

Cross-Referrals, Office Sharing with Nonlawyer 
 

Facts: 

 Lawyer A proposes to enter into an agreement with Trust Company pursuant to which 
Lawyer A will endeavor to send Lawyer A’s clients to Trust Company when they need services 
of the type provided by Trust Company, in exchange for an agreement by Trust Company to 
recommend the use of Lawyer A’s services to its customers and to employ Lawyer A whenever 
practicable. 

 Lawyer B proposes to share office space with a CPA, but they propose no sharing or 
cross-referrals of clients, and they propose to keep their practices separate and independent.

 

Questions: 

 1. Is Lawyer A’s arrangement ethical? 

 2. Is Lawyer B’s arrangement ethical?
 

Conclusions: 

 1. No. 

 2. Yes.
 

Discussion: 

 Oregon RPC 7.2 provides in part: 

 (a) . . . A lawyer shall not otherwise compensate or give anything of value to 
a person or organization to promote, recommend or secure employment by a client, or as a 
reward for having made a recommendation resulting in employment by a client, except as 
permitted by paragraph (c) or Rule 1.17. 
 (b) A lawyer shall not give anything of value to a person for recommending 
the lawyer’s services except that a lawyer may request or knowingly permit a person or 
organization to promote, recommend or secure employment by a client through any means 
that involves false or misleading communications about the lawyer or the lawyer’s firm. If 
a lawyer learns that employment by a client has resulted from false or misleading 
communications about the lawyer or the lawyer’s firm, the lawyer shall so inform the 
client. 

(1) pay the reasonable costs of advertisements or communications 
permitted by this Rule; 
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(2) pay the usual charges of a legal service plan or a not-for-profit lawyer 
referral service; and 
(3) pay for a law practice in accordance with Rule 1.17. 

 (c) A lawyer or law firm may be recommended, employed or paid by, or 
cooperate with, a prepaid legal services plan, lawyer referral service, legal service 
organization or other similar plan, service or organization so long as: 
 (1) the operation of such plan, service or organization does not result in the 
lawyer or the lawyer’s firm violating Rule 5.4, Rule 5.5, ORS 9.160, or ORS 9.500 through 
9.520; and 
 (2) the recipient of legal services, and not the plan, service or organization, is 
recognized as the client; and 
 (3) no condition or restriction on the exercise of any participating lawyer’s 
professional judgment on behalf of a client is imposed by the plan, service or organization; 
and 
 (4) such plan, service or organization does not make communications that 
would violate Rule 7.3 if engaged in by the lawyer. 

 Oregon RPC 5.4(e) provides: 

A lawyer shall not refer a client to a nonlawyer with the understanding that the lawyer will 
receive a fee, commission or anything of value in exchange for the referral, but a lawyer 
may accept gifts in the ordinary course of social or business hospitality.  

Several other sections are also potentially applicable. Oregon RPC 8.4(a)(1) makes it 
professional misconduct for a lawyer to “violate the Rules of Professional Conduct, knowingly 
assist or induce another to do so, or do so through the acts of another.” In other words, a lawyer 
cannot do indirectly what the lawyer cannot do directly. 

 That rule must be read in concert with Oregon RPC 7.3: 

 (a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment from a prospective client when a significant 
motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person 
contacted: 
  (1) is a lawyer; or 
  (2) has a family, close personal, or prior professional relationship 

with the lawyer. 
 (b) A lawyer shall not solicit professional employment from a prospective 
client by written, recorded or electronic communication or by in-person, telephone or real-
time electronic contact even when not otherwise prohibited by paragraph (a), if: 
  (1) the lawyer knows or reasonably should know that the physical, 

emotional or mental state of the prospective clienttarget of the solicitation 
is such that the person could not exercise reasonable judgment in 
employing a lawyer; 

  (2) the prospective clienttarget of the solicitation has made known to 
the lawyer a desire not to be solicited by the lawyer; or 
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  (3) the solicitation involves coercion, duress or harassment. 
 . . . . 
 (d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 
participate with a prepaid or group legal service plan operated by an organization not 
owned or directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to need legal 
services in a particular matter covered by the plan.  

Accord Oregon RPC 7.1(d) (“A lawyer may pay others for disseminating or assisting in the 
dissemination of communications about the lawyer or the lawyer’s firm only to the extent 
permitted by Rule 7.2.”). 

 The quid pro quo nature of Lawyer A’s above-described arrangement would clearly 
violate these provisions. On the other hand, a mere office-sharing arrangement as proposed by 
Lawyer B would not. 

Approved by Board of Governors, August 2005. 

    

 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.15, 2.27–2.28 (Oregon CLE 20036); RESTATEMENT (THIRD) 
OF THE LAW GOVERNING LAWYERS §10 (2003); and ABA Model Rule 5.4. See also Washington 
Formal Ethics Op No 30 (reaching same conclusion regarding sharing office space with 
nonlawyer). 
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FORMAL OPINION NO. 2005-3 
Information About Legal Services: 

Disseminating Information Through the Media 
or Through Speeches 

 

Facts: 
 Lawyer is asked to do the following: 
 (1) Write a column on legal matters for a local newspaper; 
 (2) Answer legal questions sent in by readers of the newspaper; 
 (3) Engage in the same types of conduct in a radio or television format; and 
 (4) Speak to community groups, church groups, and the like on legal matters.

 

Question: 
 Is the above-described conduct consistent with rules of professional conduct on providing 
information on legal services?1

Conclusion: 

 

 Yes, qualified.
 

Discussion: 
 There is no suggestion in the foregoing facts that Lawyer or others acting on Lawyer’s 
behalf intend to make any false or misleading communications about Lawyer or Lawyer’s 
services within the meaning of Oregon RPC 7.1.2

 There also is no suggestion that Lawyer is paying for the privilege of being permitted to 
engage in the foregoing activities or that Lawyer’s legal services are being improperly 
advertised. Cf. Oregon RPC 7.2(b), 7.3(c).

 See also Oregon RPC 8.4(a)(3) (prohibiting 
“conduct involving dishonesty, fraud, deceit or misrepresentation”). 

3

                                                           
1 This opinion assumes that no lawyer-client relationship is created by these activities. Cf. In re 

Weidner, 310 Or 757, 801 P2d 828 (1990). 

 

2 Oregon RPC 7.1 provides: 
A lawyer shall not make a false or misleading communication about the lawyer or the 
lawyer’s services.  A communication is false or misleading if it contains a material 
misrepresentation of fact or law, or omits a fact necessary to make the statement 
considered as a whole not materially misleading. 

3  Oregon RPC 7.2(b) provides: 
A lawyer shall not give anything of value to a person for recommending the lawyer's services 
except that a lawyer may  
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Approved by Board of Governors, August 2005. 
 
 

                                                                                                                                                                                           
(1) pay the reasonable costs of advertisements or communications permitted by this Rule;  

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral service; and  

(3) pay for a law practice in accordance with Rule 1.17.  
  

 Oregon RPC 7.3(c) provides, in part: 
Every written, recorded or electronic communication from a lawyer soliciting professional 
employment from anyone known to be in need of legal services in a particular matter shall 
include the words “Advertising Material” on the outside of the envelope, if any, and at the 
beginning and ending of any recorded or electronic communication, . . . 

 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.13–2.15, 2.26 (Oregon CLE 2006); 2 GEOFFREY C. 
HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING §§54–57 (3d ed 2001); and ABA 
Model Rules 7.1–7.3.  
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FORMAL OPINION NO. 2005-3 
Information About Legal Services: 

Disseminating Information Through the Media 
or Through Speeches 

 

Facts: 
 Lawyer is asked to do the following: 
 (1) Write a column on legal matters for a local newspaper; 
 (2) Answer legal questions sent in by readers of the newspaper; 
 (3) Engage in the same types of conduct in a radio or television format; and 
 (4) Speak to community groups, church groups, and the like on legal matters.

 

Question: 
 Is the above-described conduct consistent with rules of professional conduct on providing 
information on legal services?1

Conclusion: 

 

 Yes, qualified.
 

Discussion: 
 There is no suggestion in the foregoing facts that Lawyer or others acting on Lawyer’s 
behalf intend to make any false or misleading communications about Lawyer or Lawyer’s 
services within the meaning of Oregon RPC 7.1(a)(1).2

 There also is no suggestion that Lawyer is paying for the privilege of being permitted to 
engage in the foregoing activities or that Lawyer’s legal services are being improperly 
advertised. Cf. Oregon RPC 7.1(b), 7.2(ab), 7.3(c).

 See also Oregon RPC 8.4(a)(3) 
(prohibiting “conduct involving dishonesty, fraud, deceit or misrepresentation”). 

3

                                                           
1 This opinion assumes that no lawyer-client relationship is created by these activities. Cf. In re 

Weidner, 310 Or 757, 801 P2d 828 (1990). 

 

2 Oregon RPC 7.1(a)(1) provides: 
 (1) A lawyer shall not make or cause to be made any a false or misleading 
communication about the lawyer or the lawyer’s firm, whether in person, in writing, 
electronically, by telephone or otherwise, if the communication . . . services.  A 
communication is false or misleading if it contains a material misrepresentation of fact or 
law, or omits a statement of fact or law necessary to make the communication statement 
considered as a whole not materially misleading. 

3  Oregon RPC 7.21(b) provides, in part: 

DRAFT



 
Approved by Board of Governors, August 2005. 
 
 

                                                                                                                                                                                           
An unsolicited communication about a lawyer or the lawyer’s firm in which services are being 
offered must be clearly and conspicuously identified as an advertisement unless it is apparent from 
the context that it is an advertisement.

 
A lawyer shall not give anything of value to a person for recommending the lawyer's services 
except that a lawyer may  

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;  

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral service; and  

(3) pay for a law practice in accordance with Rule 1.17.  
 Oregon RPC 7.2(a) provides, in part: 
A lawyer may pay the cost of advertisements permitted by these rules and may hire employees or 
independent contractors to assist as consultants or advisors in marketing a lawyer’s or law firm’s 
services. A lawyer shall not otherwise compensate or give anything of value to a person or 
organization to promote, recommend or secure employment by a client, or as a reward for having 
made a recommendation resulting in employment. . . .

 
 Oregon RPC 7.3(c) provides, in part: 

Every written, recorded or electronic communication from a lawyer soliciting professional 
employment from anyone a prospective client known to be in need of legal services in a 
particular matter shall include the words “Advertising Materialement” in noticeable and 
clearly readable fashion on the outside of the envelope, if any, and at the beginning and 
ending of any recorded or electronic communication,. . . . 

 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.13–2.15, 2.26 (Oregon CLE 20036); 2 GEOFFREY C. 
HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING §§54–57 (3d ed 2001); and ABA 
Model Rules 7.1–7.3. Cf. Washington Formal Ethics Op No 141 (lawyer’s appearance on TV). 
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FORMAL OPINION NO. 2005-51 
Conflicts of Interest, Current Clients: 

Lawyer Membership in Trade Association 
Represented by Lawyer 

 

Facts: 
 Lawyer represents Trade Association. Trade Association asks Lawyer to become an 
associate member.

 

Question: 
 May Lawyer become an associate member?

 

Conclusion: 
 Yes, qualified.

 

Discussion: 
  

  

 Absent some reason to believe that Lawyer’s joining Trade Association would violate 
any of the following rules, there is no reason why Lawyer may not join. 
 

Lawyer should consider whether Lawyer’s representation of Trade Association will be 
materially limited by his or her personal interest as an associate member. Oregon RPC 1.7(a)(2) 
provides: 

 (a) Except as provided in paragraph (b), a lawyer shall not represent a client 
if the representation involves a current conflict of interest. A current conflict of interest 
exists if: 
 . . .  
 (2)  there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer’s responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer. . . . 

 
If Lawyer’s personal interest is materially limited, Lawyer may continue to represent Trade 
Association only with Trade Association’s informed consent, confirmed in writing as required by 
Oregon RPC 1.7(b).  
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Lawyer should also consider whether joining Trade Association would potentially allow 
Trade Association to direct or regulate his or professional judgment. Oregon RPC 5.4(c) 
provides: 

A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal 
services for another to direct or regulate the lawyer’s professional judgment in rendering such 
legal services. 

If Lawyer believes that his or her associate membership with Trade Association would direct or 
regulate his or her professional judgment, he or she should decline the membership.   
 

Lawyer should also consider whether his or her associate membership confers a benefit 
upon Trade Organization in exchange for recommending Lawyer’s services.  Oregon RPC 7.2(b) 
provides  
 

(b) A lawyer shall not give anything of value to a person for recommending the 
lawyer's services except that a lawyer may  
 
(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule;  
 
(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral 
service; and  
 
(3) pay for a law practice in accordance with Rule 1.17. 

    
If Lawyer’s associate membership confers a benefit upon Trade Organization through his or her 
goodwill in exchange for recommending Lawyer’s services, Lawyer would violate Oregon RPC 
7.2(b).    

 
 
Approved by Board of Governors, August 2005. 
 
 
 
 

    

 COMMENT: For more information on this general topic and related subjects, see THE 
ETHICAL OREGON LAWYER §§5.4–5.5, 5.11, 9.9–9.10 (Oregon CLE 2003); RESTATEMENT 
(THIRD) OF THE LAW GOVERNING LAWYERS §§14 comment f, 121 comment d, 131, 135 (2003); 
and ABA Model Rules 5.4(c), 7.2(a). 
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FORMAL OPINION NO. 2005-51 
Conflicts of Interest, Current Clients: 

Lawyer Membership in Trade Association 
Represented by Lawyer 

 

Facts: 
 Lawyer represents Trade Association. Trade Association asks Lawyer to become an 
associate member.

 

Question: 
 May Lawyer become an associate member?

 

Conclusion: 
 Yes, qualified.

 

Discussion: 
 Oregon RPC 7.2(a) provides: 
 A lawyer may pay the cost of advertisements permitted by these rules and may hire employees or 
independent contractors to assist as consultants or advisors in marketing a lawyer’s or law firm’s services. 
A lawyer shall not otherwise compensate or give anything of value to a person or organization to 
promote, recommend or secure employment by a client, or as a reward for having made a 
recommendation resulting in employment by a client, except as permitted by paragraph (c) or Rule 1.17. 
 Oregon RPC 5.4(c) provides: 
 A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal 
services for another to direct or regulate the lawyer’s professional judgment in rendering such legal 
services. 
 Absent some reason to believe that Lawyer’s joining Trade Association would violate 
any of the following rules, there is no reason why Lawyer may not join. 
 

Lawyer should consider whether Lawyer’s representation of Trade Association will be 
materially limited by his or her personal interest as an associate member. Oregon RPC 1.7(a)(2) 
is also relevantprovides: 

 (a) Except as provided in paragraph (b), a lawyer shall not represent a client 
if the representation involves a current conflict of interest. A current conflict of interest 
exists if: 
 . . .  
 (2)  there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer’s responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer. . . . 
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If Lawyer’s personal interest is materially limited, Lawyer may continue to represent Trade 
Association only with Trade Association’s informed consent, confirmed in writing as required by 
Oregon RPC 1.7(b).  
  
Once a member of Trade Association, Lawyer must consider whether Lawyer’s representation of 
Trade Association will be materially limited by his or her personal interest as a member. Oregon 
RPC 1.7(a)(2). If so, Lawyer may continue to represent Trade Association only with Trade 
Association’s informed consent, confirmed in writing as required by Oregon RPC 1.7(b). Absent 
some reason to believe that Lawyer’s joining Trade Association would violate any of the 
foregoing rules, there is no reason why Lawyer may not join. 

Lawyer should also consider whether joining Trade Association would potentially allow 
Trade Association to direct or regulate his or professional judgment. Oregon RPC 5.4(c) 
provides: 

A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal 
services for another to direct or regulate the lawyer’s professional judgment in rendering such 
legal services. 

If Lawyer believes that his or her associate membership with Trade Association would direct or 
regulate his or her professional judgment, he or she should decline the membership.   
 

Lawyer should also consider whether his or her associate membership confers a benefit 
upon Trade Organization in exchange for recommending Lawyer’s services.  Oregon RPC 7.2(b) 
provides  
 

(b) A lawyer shall not give anything of value to a person for recommending the 
lawyer's services except that a lawyer may  
 
(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule;  
 
(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral 
service; and  
 
(3) pay for a law practice in accordance with Rule 1.17. 

    
If Lawyer’s associate membership confers a benefit upon Trade Organization through his or her 
goodwill in exchange for recommending Lawyer’s services, Lawyer would violate Oregon RPC 
7.2(b).    
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Approved by Board of Governors, August 2005. 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

 COMMENT: For more information on this general topic and related subjects, see THE 
ETHICAL OREGON LAWYER §§5.4–5.5, 5.11, 9.9–9.10 (Oregon CLE 2003); RESTATEMENT 
(THIRD) OF THE LAW GOVERNING LAWYERS §§14 comment f, 121 comment d, 131, 135 (2003); 
and ABA Model Rules 5.4(c), 7.2(a). 
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FORMAL OPINION NO. 2005-58 
Information About Legal Services: 

Publicizing Lawyer’s Relationship to Independent Business 
 

Facts: 
 Lawyer is a member of Bank’s board of directors. Bank’s public relations firm wishes to 
publicize Bank by including photographs of board members in Bank’s newspaper 
advertisements.

 

Question: 
 May Lawyer permit the use of Lawyer’s photograph for this purpose?

 

Conclusion: 
 Yes.

 

Discussion: 
 Absent some reason to believe that the photographs would be used in a misleading or 
improper manner,1

Op No 2005-3
 there is no reason Lawyer cannot permit his or her photograph to be used in 

Bank’s advertisements. Cf. OSB Formal Ethics . 
  
Approved by Board of Governors, August 2005. 
 

 

 
 

                                                           
1  Oregon RPC 7.1(a) provides: 

A lawyer shall not make a false or misleading communication about 
the lawyer or the lawyer's services. A communication is false or 
misleading if it contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement considered as a whole 
not materially misleading.  

 COMMENT: For additional information on this general topic and related subjects, see THE 
ETHICAL OREGON LAWYER §2.15 (Oregon CLE 2003); 2 GEOFFREY C. HAZARD, JR. & W. 
WILLIAM HODES, THE LAW OF LAWYERING §§54–57 (3d ed 2001); and ABA Model Rules 7.1–
7.2. 
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FORMAL OPINION NO. 2005-58 
Information About Legal Services: 

Publicizing Lawyer’s Relationship to Independent Business 
 

Facts: 
 Lawyer is a member of Bank’s board of directors. Bank’s public relations firm wishes to 
publicize Bank by including photographs of board members in Bank’s newspaper 
advertisements.

 

Question: 
 May Lawyer permit the use of Lawyer’s photograph for this purpose?

 

Conclusion: 
 Yes, qualified.

 

Discussion: 
 Absent some reason to believe that the photographs would be used in a misleading or 
improper manner,1

Op No 2005-3
 there is no reason Lawyer cannot permit his or her photograph to be used in 

Bank’s advertisements. Cf. OSB Formal Ethics . 

                                                           
1  Oregon RPC 7.1(a) provides: 

A lawyer shall not make a false or misleading communication about 
the lawyer or the lawyer's services. A communication is false or 
misleading if it contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement considered as a whole 
not materially misleading.  A lawyer shall not make or cause to be 
made any communication about the lawyer or the lawyer’s firm, whether 
in person, in writing, electronically, by telephone or otherwise, if the 
communication: 
 (1) contains a material misrepresentation of fact or law, or omits a 
statement of fact or law necessary to make the communication 
considered as a whole not materially misleading; 
 (2) is intended or is reasonably likely to create a false or misleading 
expectation about results the lawyer or the lawyer’s firm can achieve; 
 (3) except upon request of a client or potential client, compares the 
quality of the lawyer’s or the lawyer’s firm’s services with the quality of 
the services of other lawyers or law firms; 
 
 
 
 (4) states or implies that the lawyer or the lawyer’s firm specializes 
in, concentrates a practice in, limits a practice to, is experienced in, is 
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Approved by Board of Governors, August 2005. 
 

 

 
 

                                                                                                                                                                                           
presently handling or is qualified to handle matters or areas of law if the 
statement or implication is false or misleading; 
 (5) states or implies an ability to influence improperly a government 
agency or official or to achieve results by means that violate these Rules 
or other law. 
 (6) contains any endorsement or testimonial, unless the 
communication clearly and conspicuously states that any result that the 
endorsed lawyer or law firm may achieve on behalf of one client in one 
matter does not necessarily indicate that similar results can be obtained 
for other clients; 
 (7) states or implies that one or more persons depicted in the 
communication are lawyers who practice with the lawyer or the lawyer’s 
firm if they are not. . . . 
Oregon RPC 8.4(a)(3) prohibits “conduct involving dishonesty, 
fraud, deceit or misrepresentation that reflects adversely on the 
lawyer’s fitness to practice law.” Oregon RPC 8.4(a)(1) makes it 
professional misconduct for a lawyer to violate the rules “through 
the acts of another.” 
Oregon RPC 7.2(a) provides: 
A lawyer may pay the cost of advertisements permitted by these rules 
and may hire employees or independent contractors to assist as 
consultants or advisors in marketing a lawyer’s or law firm’s services. A 
lawyer shall not otherwise compensate or give anything of value to a 
person or organization to promote, recommend or secure employment by 
a client, or as a reward for having made a recommendation resulting in 
employment by a client, except as permitted by paragraph (c) or Rule 
1.17.

 
 COMMENT: For additional information on this general topic and related subjects, see THE 
ETHICAL OREGON LAWYER §2.15 (Oregon CLE 2003); 2 GEOFFREY C. HAZARD, JR. & W. 
WILLIAM HODES, THE LAW OF LAWYERING §§54–57 (3d ed 2001); and ABA Model Rules 7.1–
7.2. 
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FORMAL OPINION NO. 2005-7 
Lawyer as State Legislator: 

Lobbying on a Client’s Behalf 
 

Facts:   

 Lawyer, who is also a member of the state legislature, is asked by Client to seek 
legislation that would benefit Client. Client offers to pay Lawyer a fee for this work.

 

Question: 

 May Lawyer ethically perform the work requested for the fee offered?
 

Conclusion: 

 No.
 

Discussion: 

 The proposed conduct would constitute bribe-giving (ORS 162.015) and bribe-receiving 
(ORS 162.025), both of which are felonies. Pursuant to Oregon RPC 1.2(c) and 8.4(a)(1)–(2), 
Lawyer could not knowingly commit or assist in such illegal conduct.1

                                                           
1 Oregon RPC 1.2(c) provides, in pertinent part, that “[a] lawyer shall not counsel a client to 

engage, or assist a client, in conduct that the lawyer knows is illegal or fraudulent, . . .”  

 See also Oregon RPC 
8.4(a)(5) (lawyer may not “state or imply an ability to influence improperly a government 
agency or official . . . .”). 

 Oregon RPC 8.4(a) provides, in pertinent part, that it is professional misconduct for a lawyer 
to: 

 (1) violate the Rules of Professional Conduct, knowingly assist or induce 
another to do so, or do so through the acts of another; 
 (2) commit a criminal act that reflects adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer in other respects;  

. . . . 

(5) state or imply an ability to influence improperly a government agency or 
official or to achieve results by means that violate these Rules or other law, . . . 
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 In addition, Oregon RPC 1.11(d)(2) provides, in pertinent part: 

 [A] lawyer currently serving as a public officer or employee . . . shall not: 

 (i) use the lawyer’s public position to obtain, or attempt to obtain, special 
advantage in legislative matters for the lawyer or for a client. 

 (ii) use the lawyer’s public position to influence, or attempt to influence, a 
tribunal to act in favor of the lawyer or of a client. 

 (iii) accept anything of value from any person when the lawyer knows or it is 
obvious that the offer is for the purpose of influencing the lawyer’s action as a public 
official. 

 (iv) either while in office or after leaving office use information the lawyer 
knows is confidential government information obtained while a public official to 
represent a private client. 

 Oregon RPC 1.11(c) provides, in pertinent part: 

[T]he term “confidential government information” means information that has been 
obtained under governmental authority and which, at the time this Rule is applied, the 
government is prohibited by law from disclosing to the public or has a legal privilege not 
to disclose and which is not otherwise available to the public. 

 Although ORS 244.120(1)(b) permits a legislator to disclose certain conflicts of interest 
and participate in the legislative process notwithstanding the conflict, nothing in ORS chapter 
244 or in Oregon RPC 1.11 permits bribe-giving or bribe-taking. Cf. ORS 244.040. 

 

Approved by Board of Governors, August 2005. 

 

 

 

 

    

 COMMENT: For additional information on this general topic and related subjects, see In re 
McMahon, 266 Or 376, 513 P2d 796 (1973) (deputy district attorney violated ethics rules by 
accepting gifts from bail bondsmen when it was obvious that offer was to influence his action as 
public official); THE ETHICAL OREGON LAWYER §§12.17, 14.4 (Oregon CLE 2006); and 
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §133 (2003). DRAFT



FORMAL OPINION NO. 2005-7 
Lawyer as State Legislator: 

Lobbying on a Client’s Behalf 
 

Facts:   

 Lawyer, who is also a member of the state legislature, is asked by Client to seek 
legislation that would benefit Client. Client offers to pay Lawyer a fee for this work.

 

Question: 

 May Lawyer ethically perform the work requested for the fee offered?
 

Conclusion: 

 No.
 

Discussion: 

 The proposed conduct would constitute bribe-giving (ORS 162.015) and bribe-receiving 
(ORS 162.025), both of which are felonies. Pursuant to Oregon RPC 1.2(c) and 8.4(a)(1)–(2), 
Lawyer could not knowingly commit or assist in such illegal conduct.1

                                                           
1 Oregon RPC 1.2(c) provides, in pertinent part, that “[a] lawyer shall not counsel a client to 

engage, or assist a client, in conduct that the lawyer knows is illegal or fraudulent, . . ..”  

 See also Oregon RPC 
7.18.4(a)(5) (lawyer may not “[state] or impl[y] an ability to influence improperly a government 
agency or official . . . .”). 

 Oregon RPC 8.4(a) provides, in pertinent part, that it is professional misconduct for a lawyer 
to: 

 (1) violate the Rules of Professional Conduct, knowingly assist or induce 
another to do so, or do so through the acts of another; 
 (2) commit a criminal act that reflects adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer in other respects;  

. . . . 

(5) state or imply an ability to influence improperly a government agency or 
official or to achieve results by means that violate these Rules or other law, . . . 
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 In addition, Oregon RPC 1.11(d)(2) provides, in pertinent part: 

 [A] lawyer currently serving as a public officer or employee . . . shall not shall 
not: 

 (i) use the lawyer’s public position to obtain, or attempt to obtain, special 
advantage in legislative matters for the lawyer or for a client. 

 (ii) use the lawyer’s public position to influence, or attempt to influence, a 
tribunal to act in favor of the lawyer or of a client. 

 (iii) accept anything of value from any person when the lawyer knows or it is 
obvious that the offer is for the purpose of influencing the lawyer’s action as a public 
official. 

 (iv) either while in office or after leaving office use information the lawyer 
knows is confidential government information obtained while a public official to 
represent a private client. 

 Oregon RPC 1.11(c) provides, in pertinent part: 

[T]he term “confidential government information” means information that has been 
obtained under governmental authority and which, at the time this Rule is applied, the 
government is prohibited by law from disclosing to the public or has a legal privilege not 
to disclose and which is not otherwise available to the public. 

 Although ORS 244.120(1)(b) permits a legislator to disclose certain conflicts of interest 
and participate in the legislative process notwithstanding the conflict, nothing in ORS chapter 
244 or in Oregon RPC 1.11 permits bribe-giving or bribe-taking. Cf. ORS 244.040. 

 

Approved by Board of Governors, August 2005. 

 

 

 

 

    

 COMMENT: For additional information on this general topic and related subjects, see In re 
McMahon, 266 Or 376, 513 P2d 796 (1973) (deputy district attorney violated ethics rules by 
accepting gifts from bail bondsmen when it was obvious that offer was to influence his action as 
public official); THE ETHICAL OREGON LAWYER §§12.17, 14.4 (Oregon CLE 20036); and 
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §133 (2003). DRAFT



FORMAL OPINION NO. 2005-79 
Information About Legal Services: 

Providing Legal Services to Church Members 
or on Behalf of Church-Related Causes 

 

Facts: 
 Lawyer is asked to enter into a prepaid legal services plan to be organized by Church, 
which Church would make available to its members. The plan will be in full compliance with the 
applicable statutes set forth in ORS 750.505–750.715. 
 Lawyer is also asked by Church to undertake various representations on behalf of non-
Church members in support of issues of interest to Church (e.g., helping to assure that adequate 
housing and medical services are made available to elderly people). In performing the latter 
work, Lawyer may be asked to contact potential clients in person or by telephone.

 

Questions: 
1. May Lawyer enter into a prepaid legal services plan paid for and organized by 

Church, where lawyer would represent members of Church? 
2. May lawyer contact non-Church members as potential clients at the request of 

Church? 

Conclusions: 
1. Yes, qualified.

 

2. Yes, qualified.   

Discussion: 
 
1. Prepaid Legal Services Plan 
 
 Oregon RPC 7.2 provides, in relevant part: 
 
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s services 
except that a lawyer may 
 
***** 
 

(2) pay the usual charges of a legal service plan * * * * 
 
  

In addition, Oregon RPC 7.3(d) provides:  
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(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate 
with a prepaid or group legal service plan operated by an organization not owned 
or directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to 
need legal services in a particular matter covered by the plan.  
 

Lawyer should be mindful of other potential ethical issues that may arise from representing 
clients through a prepaid legal services plan. Oregon RPC 1.8(f) provides 
 

(f) A lawyer shall not accept compensation for representing a client from one 
other than the client unless: 
(1) the client gives informed consent;  
(2) there is no interference with the lawyer’s independence of professional 
judgment or with the client-lawyer relationship; and 
(3) information related to the representation of a client is protected as required 
by Rule 1.6.  
 

Oregon RPC 5.4(c) further notes that Lawyer’s professional judgment should not be directed or 
regulated by Church in his or her representation of clients.  It provides 
 

(c)  A lawyer shall not permit a person who recommends, employs, or pays the 
lawyer to render legal services for another to direct or regulate the lawyer’s 
professional judgment in rendering such legal services. 
 

 As long as the requirements of Oregon RPC 1.8(f) and 5.4(c) are met, Lawyer may be 
paid by Church for representing clients other than Church. 
 
 Lawyer should also be careful not to assist a nonlawyer with the unlawful practice of law. 
Oregon RPC 5.5(a) provides: 
 

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation 
of the legal profession in that jurisdiction, or assist another in doing so. 

 
ORS 9.160 provides that “a person may not practice law in this state, or represent that the person 
is qualified to practice law in this state, unless the person is an active member of the Oregon 
State Bar.”  
 

2. Contact of non-members of Church 
 
Under Oregon RPC 7.3(a), in-person or live telephone solicitation of potential clients is 
generally prohibited.  Oregon RPC 7.3(a) states  
 

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact 
solicit professional employment when a significant motive for the lawyer's doing 
so is the lawyer's pecuniary gain, unless the person contacted:  
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(1) is a lawyer; or  
(2) has a family, close personal, or prior professional relationship with the lawyer.  
 

However, Oregon RPC 7.3(d) provides an exception to Oregon RPC 7.3(a).  Oregon RPC 7.3(d) 
states 

 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate 
with a prepaid or group legal service plan operated by an organization not owned 
or directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to 
need legal services in a particular matter covered by the plan. 

 
 The language of Oregon RPC 7.3(d) generally appears to permit personal contacts in the 
types of representations at issue. The ability to engage in personal contact is limited, however, by 
Oregon RPC 7.3(b): 
  

(b) A lawyer shall not solicit professional employment by written, recorded or 
electronic communication or by in-person, telephone or real-time electronic 
contact even when not otherwise prohibited by paragraph (a), if:  
 
(1) the lawyer knows or reasonably should know that the physical, emotional or 
mental state of the target of the solicitation is such that the person could not 
exercise reasonable judgment in  
employing a lawyer;  
 
(2) the target of the solicitation has made known to the lawyer a desire not to be 
solicited by the lawyer; or  
 
(3) the solicitation involves coercion, duress or harassment.  
 

 
 
 
 
Approved by Board of Governors, August 2005. 
 
 

 

COMMENT: For additional information on this general topic and other related subjects, see THE 
ETHICAL OREGON LAWYER §§2.13, 2.25–2.26, 2.28, 3.36 (Oregon CLE 2003); RESTATEMENT 
(THIRD) OF THE LAW GOVERNING LAWYERS §134 (2003); and ABA Model Rules 1.8(f), 5.4(c), 
7.2, 7.3(b) and (d). See also Washington Informal Ethics Op Nos 1447, 1508 (unpublished). 
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FORMAL OPINION NO. 2005-79 
Information About Legal Services: 

Providing Legal Services to Church Members 
or on Behalf of Church-Related Causes 

 

Facts: 
 Lawyer is asked to enter into a prepaid legal services plan to be organized by Church, 
which Church would make available to its members. The plan will be in full compliance with the 
applicable statutes set forth in ORS 750.505–750.715. 
 Lawyer is also asked by Church to undertake various representations on behalf of non-
Church members in support of issues of interest to Church (e.g., helping to assure that adequate 
housing and medical services are made available to elderly people). In performing the latter 
work, Lawyer may be asked to contact potential clients in person or by telephone.

 

Questions: 
1.  May Lawyer proceed as proposed?

enter into a prepaid legal services plan paid for 

and organized by Church, where lawyer would represent members of Church? 
2. May lawyer contact non-Church members as potential clients at the request of 

Church? 

Conclusions: 
1.  Yes, qualified.

 

2. Yes, qualified.   

Discussion: 
 
1. Prepaid Legal Services Plan 
 
 Oregon RPC 7.2 provides, in relevant part: 
 
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s services 
except that a lawyer may 
 
***** 
 

(2) pay the usual charges of a legal service plan * * * * 
 
 
  

In addition,Under Oregon RPC 7.3(d), provides:  a lawyer may participate in a prepaid 
legal services plan operated by the Church for the benefit of Church’s members.   
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  Oregon RPC 7.3(d)2 provides: 

 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate 
with a prepaid or group legal service plan operated by an organization not owned 
or directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to 
need legal services in a particular matter covered by the plan.  
 
 (a) A lawyer may pay the cost of advertisements permitted by these 
rules and may hire employees or independent contractors to assist as consultants 
or advisors in marketing a lawyer’s or law firm’s services. A lawyer shall not 
otherwise compensate or give anything of value to a person or organization to 
promote, recommend or secure employment by a client, or as a reward for having 
made a recommendation resulting in employment by a client, except as permitted 
by paragraph (c) or Rule 1.17. 
 (b) A lawyer shall not request or knowingly permit a person or 
organization to promote, recommend or secure employment by a client through 
any means that involves false or misleading communications about the lawyer or 
the lawyer’s firm. If a lawyer learns that employment by a client has resulted from 
false or misleading communications about the lawyer or the lawyer’s firm, the 
lawyer shall so inform the client. 
 (c) A lawyer or law firm may be recommended, employed or paid by, 
or cooperate with, a prepaid legal services plan, lawyer referral service, legal 
service organization or other similar plan, service or organization so long as: 
 (1) the operation of such plan, service or organization does not result 
in the lawyer or the lawyer’s firm violating Rule 5.4, Rule 5.5, ORS 9.160, or 
ORS 9.500 through 9.520; and 
 (2) the recipient of legal services, and not the plan, service or 
organization, is recognized as the client; and 
 (3) no condition or restriction on the exercise of any participating 
lawyer’s professional judgment on behalf of a client is imposed by the plan, 
service or organization; and 
 (4) such plan, service or organization does not make communications 
that would violate Rule 7.3 if engaged in by the lawyer. 
 

 Absent a violation of this rule, Lawyer may participate in a prepaid legal services plan for 
the benefit of Church’s members. 
 OLawyer should be mindful of other potential ethical issues that may arise from 
representing clients through a prepaid legal services plan. Oregon RPC 1.8(f) provides 
: 

 (f) A lawyer shall not accept compensation for representing a client 
from one other than the client unless: 
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 (1) the client gives informed consent; 1
 (2) there is no interference with the lawyer’s independence of 
professional judgment or with the client-lawyer relationship; and 

 

 (3) information related to the representation of a client is protected as 
required by Rule 1.6.  
 

 Oregon RPC 5.4(c) further notes that Lawyer’s professional judgment should not be 
directed or regulated by Church in his or her representation of clients.  It provides 
:  

 (c)  A lawyer shall not permit a person who recommends, employs, or 
pays the lawyer to render legal services for another to direct or regulate the 
lawyer’s professional judgment in rendering such legal services. 
 

 As long as the requirements of Oregon RPC 1.8(f) and 5.4(c) are met, Lawyer may be 
paid by Church for representing clients other than Church. 
 
 Lawyer should also be careful not to assist a nonlawyer with the unlawful practice of law. 
Oregon RPC 5.5(a) provides: 
 

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation 
of the legal profession in that jurisdiction, or assist another in doing so. 

 
ORS 9.160 provides that “a person may not practice law in this state, or represent that the person 
is qualified to practice law in this state, unless the person is an active member of the Oregon 
State Bar.”  
 

2. Contact of non-members of Church 
 

 

                                                           
1  Oregon RPC 1.0(b) and (g) provide: 

 (b) “Confirmed in writing,” when used in reference to the informed consent of a 
person, denotes informed consent that is given in writing by the person or a writing that a 
lawyer promptly transmits to the person confirming an oral informed consent. . . . If it is 
not feasible to obtain or transmit the writing at the time the person gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. 
 . . . .  
 (g) “Informed consent” denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and explanation about 
the material risks of and reasonably available alternatives to the proposed course of 
conduct. When informed consent is required by these Rules to be confirmed in writing or 
to be given in a writing signed by the client, the lawyer shall give and the writing shall 
reflect a recommendation that the client seek independent legal advice to determine if 
consent should be given. 
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Under Oregon RPC 7.3(a), in-person or live telephone solicitation of potential clients is 
generally prohibited.  Oregon RPC 7.3(a) states  
 

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact 
solicit professional employment when a significant motive for the lawyer's doing 
so is the lawyer's pecuniary gain, unless the person contacted:  
(1) is a lawyer; or  
(2) has a family, close personal, or prior professional relationship with the lawyer.  
 

 With respect to in-person or telephone solicitation of non-Church members (i.e., persons 
not within the prepaid legal services plan)However, , Oregon RPC 7.3(d) provides an exception 
to Oregon RPC 7.3(a).  Oregon RPC 7.3(d) states, in pertinent part: 

 
 
 (d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 
participate with a prepaid or group legal service plan operated by an organization 
not owned or directed by the lawyer that uses in-person or telephone contact to 
solicit memberships or subscriptions for the plan from persons who are not known 
to need legal services in a particular matter covered by the plan. 

 
(d) [A] lawyer may participate with a prepaid or group legal service plan operated by an 
organization not owned or directed by the lawyer that uses in-person or telephone contact to 
solicit memberships or subscriptions for the plan from persons who are not known to need legal 
services in a particular matter covered by the plan. 
 The language of Oregon RPC 7.3(d) generally appears to permit personal contacts in the 
types of representations at issue. The ability to engage in personal contact is limited, however, by 
Oregon RPC 7.3(b): 
  

(b) A lawyer shall not solicit professional employment by written, recorded or 
electronic communication or by in-person, telephone or real-time electronic 
contact even when not otherwise prohibited by paragraph (a), if:  
 
(1) the lawyer knows or reasonably should know that the physical, emotional or 
mental state of the target of the solicitation is such that the person could not 
exercise reasonable judgment in  
employing a lawyer;  
 
(2) the target of the solicitation has made known to the lawyer a desire not to be 
solicited by the lawyer; or  
 
(3) the solicitation involves coercion, duress or harassment.  
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 (b) A lawyer shall not solicit professional employment from a prospective client by 
written, recorded or electronic communication or by in-person, telephone or real-time electronic 
contact even when not otherwise prohibited by paragraph (a), if: 
 (1) the lawyer knows or reasonably should know that the physical, emotional or 
mental state of the prospective client is such that the person could not exercise reasonable 
judgment in employing a lawyer; 
 (2) the prospective client has made known to the lawyer a desire not to be solicited by 
the lawyer; or 
 (3) the solicitation involves coercion, duress or harassment. 
 
Approved by Board of Governors, August 2005. 
 
 

 

    

 COMMENT: For additional information on this general topic and other related subjects, see 
THE ETHICAL OREGON LAWYER §§2.13, 2.25–2.26, 2.28, 3.36 (Oregon CLE 2003); 
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §134 (2003); and ABA Model Rules 
1.8(f), 5.4(c), 7.2, 7.3(b) and (d). See also Washington Informal Ethics Op Nos 1447, 1508 
(unpublished). 

DRAFT


	20140627BOGminutesOPEN
	20140627BOGminutesCLOSEDexec
	ExhA ONLD Request for LASO Grant Support
	ExhA1 LASO letter
	ExhB PLF - April 2014 Financial Statements
	ExhC Modest Means Expansion
	ExhD MVLS Military Justice Recommendations-Final
	ExhD1 WorkCompSect Ltr to BOG
	ExhE BDC Appointments Memo
	ExhF OSB Audit Report 2012-13 DRAFT
	ExhG perf meas Crimi JuvenileAZdraft061014
	ExhH Adopt Workgroup Reports
	ExhI OSB Legislative Priorities
	ExhI1 OCDLA Letter re legislation
	ExhJ RPC 8.4
	2014-6-27 BOG Memo re RPC 8.4 Drafting Committee
	2014-6-27 RPC 8.4 Drafting Committee Report

	ExhK Revised ORS 9.210 (LNL)
	ExhL June Appointments Memo
	ExhM ABA YLD options
	ExhN Bylaw Amendments
	7B 2014-6-6 SLAC Records Retention Memo
	7C 2014-6-6 Public Records Fee Schedule Memo

	ExhO Formal Ethics Opinions
	7D ops_2005-100 Clean LEC adopted 6-7-14
	7D ops_2005-100 Redline LEC adopted 6-7-14
	7D ops_2005-112 Clean LEC adopte 6-7-2014
	7D ops_2005-115 Redline LEC adopted 6-7-2014
	7D ops_2005-2 Clean LEC adopted 6-7-2014
	7D ops_2005-2 Redline LEC adopted 6-7-2014
	7D ops_2005-3 Clean LEC adopted 6-7-2014
	7D ops_2005-3 Redline LEC adopted 6-7-2014
	7D ops_2005-51 Clean LEC adopted 6-7-2014
	7D ops_2005-51 Redline LEC adopted 6-7-2014
	7D ops_2005-58 2014 Clean LEC adopted 6-7-2014
	7D ops_2005-58 2014 Redline LEC adopted 6-7-2014
	7D ops_2005-7 Clean LEC adopted 6-7-2014
	7D ops_2005-7 Redline LEC adopted 6-7-2014
	7D ops_2005-79 2014 Clean LEC adopted 6-7-2014
	7D ops_2005-79 2014 Redline LEC adopted 6-7-2014




