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Legislative Summary Format Appendix

This is a suggested legislative summary format for bar group sponsored legislation. The legislative summary
will be the cornerstone of communications with other legal interest groups as well as the basis for future
written and oral testimony provided to legislative committees during session. It may also serve as a useful
format to analyze bills under consideration during the session. The summary should be no more than 1-2
pages in length. More in-depth measure analysis may be attached as an additional document if necessary.

OREGON STATE BAR
Legislative Summary of Proposal 

RE: Legislative Concept

FROM: Committee or Group proposing legislation

Legislative Contact:

Name:

Telephone:  

Fax: 

Email:

This bill would amend ORS _________

1. PROBLEM PRESENTED

Briefly state the PROBLEM PRESENTED (include ORS or case citation if applicable)

2. SOLUTION

Identify the SOLUTION to the problem (include proposed language change)

3. PUBLIC POLICY IMPLICATION

Identify any PUBLIC POLICY IMPLICATIONS (this includes legal, constitutional, financial, and any other
issues as well as potential sources of opposition)

Legislative Summary Format
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Appendix Sample of Legislative Summary

Sample of Legislative Summary

OREGON STATE BAR
Legislative Summary of Proposal

RE: Requirement that trustee under the Oregon Trust Deed Act file notice of amount necessary to cure or
pay off 15 days prior to foreclosure sale. (LC 443)

FROM: OSB – Debtor/Creditor

Legislative Contact:

Name:

Phone Number:

Fax:

Email:

This bill would amend ORS 86.705, et. seq., the Oregon Trust Deed Act and, specifically, we anticipate
amending 86.750(3).

1. PROBLEM PRESENTED

The problem arises in that more and more out-of-state “trustee services companies” are conducting non-judicial
foreclosures in Oregon. These “foreclosure mills” are nearly inaccessible to borrowers, holders of junior encum-
brances and potential investors wishing to bid at foreclosure sales, to obtain information on the amounts necessary
to cure or the minimum bid at the sale. Some of these trustee services companies do not even list their telephone
numbers on the trustee’s notices of sale. Most have automated phone systems that give parties endless options to
choose, where a live person cannot be reached. Some have actually disseminated recorded information that is
incorrect. Despite repeated requests, it is often difficult for borrowers to obtain cure amounts or payoffs, if they
have refinances or sales of their property. Their only alternative is to file an action to enjoin the sale or file for
bankruptcy protection.

2. SOLUTION

The solution to the problem is to require the trustee to record an affidavit prior to the sale that sets forth the infor-
mation that a borrower, junior encumbrancer or investor may need to tender a cure or pay off the loan. In this way,
a tender may be made prior to the sale.  

3. PUBLIC POLICY IMPLICATION

The requirement to record the affidavit will not significantly burden the trustee nor the existing procedures for non-
judicial sales.  While the “foreclosure mills” may oppose this additional requirement, it is generally within the con-
templations of the act. Currently, ORS 86.753 allows a borrower or its successor in interest to cure the defaults at
any time prior to five days before the last date set for the sale. That statute currently does not require the trustee or
the beneficiary to give the borrower the amount necessary to cure. In many cases, due to complex interest accruals,
late charges, foreclosure costs and attorney’s fees, the borrower may not know the amount necessary to tender. We
believe that this change will conform with current public policy.
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Sample Letter to Legislator
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Appendix Sample Legislation

Sample Legislation



My name is Jeff Johnson. I am an attorney and
have practiced in the Portland area for the past 19
years. I am currently secretary of the Oregon State
Bar’s Procedure and Practice Committee, and am
testifying on behalf of that committee in favor of
HB 2375.

The Procedure and Practice Committee is com-
posed of attorneys throughout the state. The
Committee is evenly balanced between attorneys
who primarily represent defendants and those who
primarily represent plaintiffs in civil litigation.
Members of the Committee use their experience
and knowledge to enhance the effectiveness of the
civil justice system and not on behalf of particular
clients or particular causes. It is in this context that
the Committee proposed HB 2375, which proposes
to amend ORS 45.250(2)(c).

This bill was submitted to solve a problem created
for parties created by the Oregon Court of Appeals
in the case of Graham v. Brix Maritime Co., 760 Or
Ap 7 (79991, where the court upheld a trial court
decision to disallow the use of deposition testimo-
ny at trial because trial counsel failed to serve a
trial testimony subpoena on the witness at the time
of the deposition.

In the Brix case, plaintiff was injured while work-
ing on a boat base out of Oregon. The witness,
who was the captain of the boat and was
employed by the defendant, resided in Washington.
He was deposed but not served with a subpoena
for trial at the deposition. At the trial, the defendant
did not produce the captain to testify, and the wit-
ness was outside the jurisdiction of the Oregon
court. Thus, plaintiff sought to introduce the wit-
ness’ testimony under ORS 45.250(2)(c) which pro-
vides:

“(2) At the trial or upon the hearing of a
motion or an interlocutory proceeding, any part
or all of a deposition, so far as admissible
under the rules of evidence, may be used
against any party for any purpose, if the party
was present or represented at the taking of the
deposition or had due notice thereof, and if the
court finds that:

“(c) The party offering the deposition has been
unable to procure the attendance of the witness
by subpoena.”

The Oregon Court of Appeals found that the wit-
ness could have been served with a trial subpoena
at the deposition, noting that the witness “was in
Oregon on a regular basis in connection with his
work for defendant ....[ and] there was evidence
that a trial date had been set and that a subpoena
could have been served on him on the day of the
deposition itself.” Brix, supra at 6.

The problem created by this decision is that the
parties are at risk if they do not subpoena all wit-
nesses for trial at the time of the witness’ discovery
deposition, because they risk the possibility that
the witness may subsequently move out of state or
the party may be unable to timely serve a trial sub-
poena upon the out of state witness. A significant
problem is also created for the parties due to the
uncertainty of whether a civil trial will begin on the
scheduled date due to lack of judicial resources
and an ever increasing criminal docket. This uncer-
tainty can significantly adversely affect the witness
who may be required to alter a personal or busi-
ness schedule to appear at a trial date that is less
than certain to begin on the scheduled date, and
may be postponed.

The proposed amendment is intended to make it
clear that in and of itself, a party’s failure to serve a
trial subpoena at the time of the deposition does
not constitute sufficient grounds to deny the use of
the deposition. It is important to note that the
amendment continues to provide for the court’s
discretion if there is additional evidence of a party’s
lack of due diligence in obtaining the witness’
appearance.

The Procedure and Practice Committee believes
this amendment poses no new constitutional issues,
it does not change the application of the Oregon
Evidence Code and that it should have no econom-
ic impact on the judicial system.

Sample of Legislative Testimony Appendix
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Sample of Legislative Testimony

TESTIMONY IN FRONT OF HOUSE JUDICIARY COMMITTEE ON FEBRUARY 12,2001 
IN FAVOR OF HB 2375 REGARDING USE OF NON-PARTY WITNESS DEPOSITION
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My name is Ruth Simonis. I am co-chair of the
Legislative Committee of the Elder Law Section of
the Oregon State Bar Association. 

During the 1998 legislative session, new notice
requirements were added in cases involving a peti-
tion for guardianship over an allegedly incapacitat-
ed adult. These requirements were codified in ORS
125.070(3), which included a statutorily prescribed
notice form. The intent was that the traditional
notice requirements in ORS 125.070(2) be given in
addition to the new notice form in ORS 125.070(3).

Unfortunately, due to inartful drafting, the notice
requirements under ORS 125.070(2), which was
originally required to be given to all respondent’s
in a guardianship are now only required for minor
respondents in a guardianship. Adult respondents
are required to receive only the statutory notice
form created last session under ORS 125.070(3).
Experienced elder law attorneys have continued to
give both the traditional notice information and the
new notice form to adult respondents, but the
statute itself is unclear. Attorneys unfamiliar with
this area of law would not know that both kinds of
notice should be provided.

This bill would solve this problem by providing
that the pre-1998 traditional notice requirements in
ORS 125.070(2) would apply only to the appoint-
ment of a conservator for a financially incapable
respondent, or for a guardian/conservator of a
minor respondent. The new notice requirements
passed last session and codified, as ORS
125.070(3), would be amended to include those
notice requirements listed in ORS 125.070(2) which
were not included in subsection (3).The result
would be one standardized, comprehensive statuto-
ry notice form to all adult respondents in a
guardianship. The consolidation of notice require-
ments into ORS 125.070(3) will provide clear direc-
tion to practitioners and ensure that the important
information about the guardianship proceeding is
provided in a readable and uniform manner to all
adult respondents in a guardianship.

Appendix Sample of Legislative Testimony

Sample of Legislative Testimony

TESTIMONY BEFORE THE SENATE JUDICIARY COMMITTEE- CIVIL
May 14,2001

IN FAVOR OF HB 2363
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Sample Letter Requesting a Hearing


