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PREFACE 

This Reporter contains final decisions of the Oregon State Bar 

Disciplinary Board. A decision of the Disciplinary Board is final if the charges 

against the accused are dismissed, a public reprimand is imposed, or the - . , 

accused is suspended from practice for up to sixty (60) days and neither the . . ' . . . . ,  

Bar nor the accused have sought review by the Supreme Court. See Title 10 

of the Oregon State Bar Rules of Procedure, p. 184-5 of the 1988 Membership 
. . 

Directory, and ORS 9.536. 

It should be noted that the decisions printed herein have been re-set in 

what has been determined to be an appropriate format, taking care not to 

modify in ariy substantive way the decision of the Trial Panel in each case. 

Those interested in a verbatim copy of an opinion should contact Donna 

Hatfield, Executive Services Administrator, Oregon State Bar, at 620-0222 .or 

1-800-452-8260, eitension 404. 
. . 

Final decisions of the Disciplinary Board issued on or after January 1 ,  

1988 are also available from Donna Hatfield at the Oregon State Bar upon 

request. Future issues of the Disciplinary Board Reporter will be available on 

a yet-to-be-determined basis, hopefully annually. 

The Disciplinary Board Reporter should be cited, for example, as 1 DB 

Rptr 1 (1984). 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 82-140 [83-71 

OSCAR D. HOWLETT, 
1 
1 

Accused. 
) 
) 

Bar Counsel: Barry M. Mount, Esq. 

Counsel for Accused: Oscar D. Howlett, Esq., pro se 

Disciplinarv Board: David C. Landis, State Chairperson; and David A. Kekel, 
Region 5 Chairperson 

Dis~osition: Disciplinary Board approval of no contest plea concerning 
violation of DR 1-102(A)(6), DR 6-101(A)(3), DR 9-102(B)(l), and DR 9- 
102(B)(4). Sixty-day suspension. 

Effective Date of O~inion: July 11, 1984 



2 In re Howlett 

OREGON STATE BAR DISCIPLINARY BOARD 

In Re: 1 

Complaint as to the Conduct of ) No.82-140 

OSCAR D. HOWLETT, 
) 

Accused. ) 

This matter has been submitted for review by the undersigned pursuant 
to Oregon State Bar Rule of Procedure 3.6(e). 

A complaint has been filed against the accused which alleges as follows: 

Sometime prior to August 25, 1980, Ronald L. Smith (hereinafter "Smith") 

was arrested in Lincoln County and charged with driving under the influence 

of intoxicants. When arrested, Smith gave the arresting officer the name of 
Robert W. Crain, who was another client of the accused. Smith was also 

charged with giving a false name to a police officer. On August 25, 1980, the 

accused was retained.by Smith to defend Smith against the criminal charges. 

The accused entered a not guilty plea in the Lincoln County District 

Court on behalf of Smith and requested a jury trial. On October 3, 1980, the 
accused was notified that trial had been scheduled for January 7, 1981, and 

that the call date was scheduled for December 22, 1980. 

On October 8, 1980, Smith was indicted by a Lincoln County Circuit 
Court grand jury for felony charges of driving while suspended, for driving 

while under the influence of intoxicants, and for giving a false name to a 

police officer. All of the charges arose out of the same incident for which 

Smith had retained the accused in August 1980. The charges that had been 

pending in the district court were dismissed. The accused was notified that 

the charges pending in the district court had, been dismissed and he notified 

Smith, advising Smith that he no longer needed to be concerned about the 

matter. 

The Lincoln County District Attorney's office attempted, without success, 

to contact the accused to advise him that Smith had been indicted by the 

'~ inco ln  County Circuit Court grand jury. The accused failed to inquire 'of the 



! 

Cite as 1 DB Rutr 1 (1984) 3 

district attorney as to the reason why the district court charges against his 

client had been dismissed. 

A warrant was ultimately issued for Smith's arrest as a result of the 
grand jury indictment. Smith was arrested in April 1982 and was required to 
seek other counsel. Throughout the course of the events alleged in the 

complaint, the professional conduct of the accused was impaired by the use of 
alcohol. The accused is charged with violating DR 1-102(A)(6) and DR 6- 
101(A)(3) of the Code of Professional Responsibility. 

In the second cause of complaint, the complaint alleges that following 

Smith's arrest on August 24, 1980, his mother, Mary M. Maruhn (hereinafter 

"Maruhn") posted bail in the amount of $632 to secure her son's release. The 
bail 'receipt was issued in the name of Robert W. Crain, the name Smith used 

upon his arrest. On July 16, 1981, the accused received the bail refund from 
Lincoln County in the form of a check made payable to Robert W. Crain in the 

amount of $632. The accused delivered the check to Crain when he knew that 

the money did not belong to Crain, but in fact belonged to Smith and 
Maruhn. The money was finally recovered from. the accused after Smith and 

Maruhn filed a lawsuit agai&t him. The accused is charged with violating DR 
1-102(A)(6), DR 9-102@)(1), and DR 9-102@)(2) [DR 9-102@)(4)] of the Code 

of Professional Responsibility. 

,The accused has submitted a plea of no contest in which he agrees to 

accept a suspension from' the practice of law for 60 days for the violations of 

the Code of Professional Responsibility specified in the formal complaint. This 
procedure is provided for in Rule of Procedure 3.6(a), (b), and (c) [BR 3.6(a) 

and @)I. The no contest plea has been reviewed by general counsel and has 
been approved by the SPRB as provided for in Rule of Procedure 3.6(d). 

The undersigned have approved the p leaof  no contest and the imposition 

of a 60-day suspension from the practice of Iaw. 

By: Is/ David C. Landis By: Is1 David A. Kekel 
DAVID C. LANDIS. DAVID A. KEKEL. 

Dated: Julv 11. 1984 Dated: Julv 11. 1984 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 83-7 

OSCAR D. H O W L E n ,  
1 
) PLEA OF NO CONTEST 
) 

Accused. 1 

Comes now, Oscar D. Howlett, the accused, and states as follows: 

The accused was admitted to the practice of law in Oregon on 
September 18, 1950, and is presently an active member of the Oregon State 
Bar. 

11. 

A formal complaint was served on the accused on February 23, 1984, 'by 

the Oregon State Bar. A copy of the formal complaint is attached hereto and 

incorporated by reference herein as Exhibit A. 

The accused has no 'desire to defend against the formal complaint filed 
by the Oregon State Bar in this case. 

IV. 

The accused agrees to accept a suspension from the practice of law for 

sixty days for the violations of the Code of Professional Responsibility 

specified in the formal complaint. 

The accused has had no prior disciplinary sanction imposed against him 
by the supreme.court or the disciplinary board. 

VI. 

This plea of no contest has been entered into freely and voluntarily by 

the accused as is evidenced by his verification. 



Cite as 1 DB Rvtr 1 (1984) 5 

Wherefore, the accused requests general counsel to submit this plea of 

no contest to the state professional responsibility board and the disciplinary 
board for approval pursuant to BR 3.6. The accused understands that if the 

SPRB or the disciplinary board declines to approve the accused's plea of no 

contest to the disciplinary charges pending against him, that upon notification 

of such action by general counsel, he will be required to file an answer to the 
formal complaint and the matter will proceed to hearing. If the plea is 
approved, the disciplinary board will set the effective date of the accused's 

suspension and notify him accordingly. 

State of Oregon ) 
) ss. 

County of Multnomah ) 

I, Oscar D. Howlett, being first duly sworn, say that I have entered into 

the foregoing plea of no contest as my free and voluntary act and that the 

contents of the plea are true as I verily believe. 

IS/ Oscar D. Howlett. OSB #SO056 

Subscribed and sworn to before me this 25th day of June 1984. 

Is/ Naomi Carev 
Notary Public for Oregon 
My commission expires: 5-29-87 

Approved as to form: 

IS/ George A. Riemer 6/26/84 
GEORGE A. RIEMER 
GENERAL COUNSEL 
OREGON STATE BAR 



6 In re Howlett 

IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 83-7 

OSCAR D. HOWLETT, 
1 ? FORMAL COMPLAINT 
) 

Accused. ) Exhibit A (Plea of No Contest) 

For its first cause of complaint the Oregon State Bar alleges: 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 
to cany out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

11. 

The accused, Oscar D. Howlett, is, and at all times mentioned herein 

was, an attorney at law, duly admitted by the Supreme Court of the State of 

Oregon to practice law in this state and a member of the Oregon State Bar, 
having his office and place of business in the County of Multnomah, State of 

Oregon. 

111. 

On or about August 25, 1980, the accused was retained by Ronald L. 
Smith (hereinafter "Smith") to defend Smith against criminal charges in 

Lincoln County arising out of Smith's arrest for driving under the influence 

of intoxicants and giving a false name to a police officer. When arrested, 

Smith had given the arresting officer the name of Robert W. Crain. Robert 
W. Crain was another client of the accused's. 

IV. 

Upon being retained, the accused entered a not guilty plea in Lincoln 

County District Court on behalf of his client and requested a jury trial. On 

or about October 3, 1980, the accused was notified by the court that trial had 

been scheduled for January 7, 1981, and that call day was scheduled for 
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December 22, 1980. Prior to trial, however, the charges pending in district 

court were dismissed and the accused notified Smith accordingly, advising , 

Smith that he no longer needed to be concerned about the matter. 

v. 
On or about October 8, 1980, and prior to the time that the accused 

advised his client that all criminal charges  had been dropped, Smith was 

indicted by a Lincoln County Circuit Court grand jury for felony charges of 

driving while suspended, driving under the influence of intoxicants, and giving , 

a false name to a police officer,. all arising out of the same incident for which 

Smith retained the accused in August of 1980. Smith did not become aware of 
the indictment until his arrest in April of 1.982. 

VI. 

The accused acted unethically in one or more of the 'following 

particulars: 
/ (a) The accused failed to inquire as to the reason why the district 

court charges against his client had been dismissed; 

@) .Upon learning of the dismissal, the accused failed to determine or 
inquire if any other charges, misdemeanor or felony, were pending against his 

client in Lincoln County as a result of b e  incident for which the accused was 
retained; 

(c) The accused failed to respond to phone calls and messages left by 

the Lincoln County District Attorney's office, the purpose of which was to 

advise the accused that his client had been indicted by the grand jury; 

(d) The accused failed to appear in person on call day or file an 
affidavit of readiness with the court as required by local court rule. As a 
result, the accused was not made aware of the grand jury hdictment against 

his client. 

(e) The accused informed his client that "all charges had been !droppedu 
and that he had "nothing to worry about," when the accused should have 

discovered that felony charges had been brought against Smith as a result of 

the same incident. 



VII. 

A warrant was ultimately issued for 'the arrest of Ronald L. Smith as a 
result of the grand jury indictment. Smith was arrested in April of 1982 and 

was required to seek other counsel to assist him in resolving his problems with 
the court. 

VIII. 

Throughout the course of events alleged herein, the professional conduct 
of the accused was impaired by the use of alcohol. 

IX. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 
, . 

(1) DR 1-102(A)(6) of the Code of Professional Responsibility; and 

(2) DR 6-101(A)(3) of the Code of Professional Responsibility. 

And, for its second cause of complaint against the accused, the Oregon 

State Bar alleges: 

Incorporates by reference as fully set forth herein paragraphs I through 

VII of its first cause of complaint. 

XI. 

~ o l l o w i n ~  the arrest of Ronald L. Smith on August 24, 1980, his mother, 

Mary M. Maruhn (hereinafter "Maruhn"), posted bail in the amount of $632 to 

secure her son's  release. The bail receipt was issued in the name of Robert 

W. Crain, the name Smith had used upon his arrest. When the accused 

advised Smith that the criminal charges in' Lincoln County had been dropped, 

he assured Smith he would secure the refund of the bail, money posted on 
Smith's behalf. Subsequently, both Smith and Maruhn requested several times 

that the accused obtain and return the amount of the posted bail. 

XII. 
t 

On or about July 16, 1981, the accused received the bail refund from 

Lincoln County in the form of a check made payable to Robert W. Crain in the 

amdunt of $632.00. The accused failed to notify Smith or Maruhn of the . ' 

receipt of the refund check, but igstead delivered .the check to Robert 



W. Crain when he knew that the money did not belong to Crain but in fact 
belonged to Smith and Maruhn. SmiQ and Maruhn never recovered this sum 

from Robert W. Crain and only recovered this sum from the accused after 
filing a lawsuit against him. 

xm. 
Throughout the course of events alleged herein, the professional conduct 

of the accused was impaired by the use of alcohol. 

XIV. 

The aforesaid conduct of the accused violated the following standards of 
professional conduct established by law and by the Oregon State Bar: 

(I) DR 1-102(A)(6) of the Code of Professional Responsibility; 

(2) DR 9-102@)(1) of the Code of Professional Responsibility;,and 

(3) DR 9-102@)(4) of the Code of Professional Responsibility. 

' Wherefore, the Oregon State Bar demands that the accused make answer 

to this complaint; that a hearing be set concerning the charges made herein; 

that the matters alleged hereg be fully, properly, and legally determined; and 
pursuant thereto, such action be taken as may be just and proper under the 
circumstances. 

Executed this 2 1 st day of February 1984. 

OREGON STATE BAR 

By: 1st Robert J. Elfers 
ROBERT J. ELFERS 
EXECUTIVE DIRECTOR 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 
) 

,complaint as to the Conduct of ) No. 84-4 

WILLIAM P. HORTON, 
1 
) 

Accused. 5 

Bar Counsel: Helen T. Smith, Esq. 

Counsel for Accused: Paul Wonacott, Esq. 

TI& Panel: Douglas S. Green, Trial Panel Chairperson; Thomas E. Cooney; 
and Joyce Tsongas (public member) 

, , 

Dis~osition: Accused found not guilty of violation of DR 7-102(A)(1); guilty of 
violation of DR 7-104(A)(l). Reprimand. 

Effective   ate of opinio& December 12, 1984 
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IN THE SUPREME COURT 

FOR THE STATE OF OREGON 

OREGON STATE BAR, . ) 
1 

Plaintiffs, ) No. 84-4 
, ) 

VS. j FINDINGS OF FACT, 
) CONCLUSIONS AND 

WILLIAM P. HORTON, ) DISPOSITION 

Defendant. 
) 
1 

This is a bar discipline proceeding brought by the Oregon State Bar 

against William P. Horton, Esq., charging him with violating DR 7-102(A)(1) 
and DR 7-104(A)(l). The hearing took place on the 10th day of October 1984 

at the offices of the Oregon State Bar. The accused, William P. Horton, 

appeared personally and through his attorney, Paul Wonacott; the Oregon 

State 'Bar appeared through Helen T. Smith, its attorney. Members of the 
trial board present were Thomas E. Cooney, Esq., Chairperson Douglas 

S. Green, Esq., and Joyce Tsongas. Exhibits one through seven were offered 

and received. The parties waived opening statement, offered witnesses and 

exhibits, and submitted briefs and supplemental briefs. 

FINDINGS OF FACT 

', . . '.I. 

The accused, William Patrick Horton, was admitted to the Oregon. State 
Bar in 1979 and at the time of this occurrence was an associate with the firm 
of Parks, Montague, et al.' His undergraduate training was at the University 
of Oregon, Fordham University, ' and Willamette University. He obtained his 

law degree from the University of Puget Sound Law School ih 1979. At the 
time of the events relevant to this matter, he had practiced law approximately 

three years. The accused has never before been the subject of bar discipline 
or complaint. 

11. 

In his 'answer, the accused admits paragraphs I,. 11, 111, IV, and VII of 

the bar's complaint. 



In August of 1982, Ingersoll-Rand, a financial corporation, was a client of 
the accused's law firm. Ingersoll-Rand held a security interest in equipment 

that was sold on August 27, 1982, at an auction conducted by Lawson & 

Lawson Auctioneers, Inc., of Califomia. Lawson & Lawson's $23,419.48 check 

for the proceeds of the August auction was dishonored due to insufficient 

'funds. 
., . 

IV. 

Mr. Lynch, an employee of Ingersoll-Rand, contacted the accused on 

Friday, October 22, 1982. Late Friday afternoon, October 22, 1982, the 

' accused 'was able' to contact Mr. Lawson by telephone. In that conversation, 
Mr. Lawson advised the accusid that he was rep;esentcd by attorney R. Scott 
Palmer of Eugene,, -Oregon. There is conflictipg testimony as to. the context 
of that telephone conversation between Lawson and the accused. Following 

that ,conversation, Lawson obtained a cashier's check for the exact amount 
owing Ingersoll-Rand and took it with him to Sutherlin, Oregon, where an 
auction was to be held on Saturday, October 23, 1982. 

Attorney R. ~ c o t t  Palmer, after a telephone conversation with. Mr. 

Lawson, contacted the accused around 5:00 p.m. on ~ctobkr  22, 1982. In that 

conversation, R; Scott Palmer told the accused he was the Oregon attorney . 
for Lawson & Lawson. There is some disagreement between the accused and 

R. Scott Palmer as to what exactly took place during this telephone 

conversation. 
- ,  

It is the accused's version that he advised Mr. Palmer that .he was going 
to appear at the auction in Sutherlin on Saturday. The accused had concerns 

: about waiving any of his client's rights should the auction take place, without 

notice to.. prospective:-purchasers of any possible lien that Ingersoll-Rand might 
. i  _ I  

have as a result of the &or auction. There was, discussion between the two 

attorneys as to whether or not any such lien existed. The accused, in the 

short time allowed, had done some research but was unable to satisfy himself 

as to whether or not his client had a valid lien. The accused contends that 

he told Mr. Lawson and R. Scott Palmer that he would be at the Sutherlin 
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auction. Attorney R. Scott Palmer testified that he was under the impression 

that the accused would not be present at the auction. 

VI. 

The accused filed an action in the U.S. District Court on dctober 22. 
1982, seeking collection of the debt (Exhibit 2). The accused made 

arrangements for the process to be served in Sutherlin, Oregon, by the 

sheriff of Douglas County. The accused prepared a document entitled "Notice 

to Secured Creditors" (Exhibit 5) ,  which he took to Sutherlin to distribute to 
auction participants. The accused wanted to advise bidders of Ingersoll- 

Rand's potential claim against Lawson & Lawson so as to prevent any waiver 

of any lien that might exist. Legally, no such lien existed. However, 

testimony appears clear that the accused was uncertain and was act*g out of 
caution to make sure that any rights his client may have might not be lost as 

a result of failing to give notice. 

VII. 

On Saturday morning, October 23, the accused and Mr. Lynch traveled to 

the auction grounds in Sutherlin and passed the sheriff, who had just served 

the complaint and summons upon Mr.' Lawson. When the accused and Lynch 

arrived at the auction, they located ~ Lawson and the accused introduced 

himself and Max Lynch and advised Lawson to talk to his lawyer, R. Scott 

Palmer. In response to that conversation, Lawson told the, accused that he 

would listen to the accused and then decide if he needed an attorney. The 

accused erroneously believed he was ethically permitted to speak to Lawson 

under these circumstances. The accused then advised Lawson he would like 

all of the proceeds from the auction put in a trust account to secure the 

sums owed to Ingersoll-Rand. The accused, stated he had notices that he 

wished to pass out at the auction. Lawson then decided he wanted to t .  to 

his lawyer and called Eugene, but was unable to contact R. Scott Palmer. 

VIII. 

The commencement of the auction was fast approaching and the accused 

suggested that Lawson talk to Ward Greene, an attorney in Portland, who was 
a friend of the accused. The accused placed a call to Ward Greene explaining 

the situation and allowed Lawson to talk with Ward Greene. During this 

conversation, attorney Palmer called and was able to talk to Lawson.' Palmer 



told Lawson to request the owner of the premises to ask the accused and 

Lynch to leave. Thereafter, the accused talked to R. Scott Palmer on the 
phone and Palmer told the accused he didn't want him talking to his client. 

At that point 'the accused and Palmer discontinued their phone conversation 

and the accused asked Lawson, "Are you asking us to leave"? and Lawson 

said, "Yes." The accused and Lynch started to leave and the accused said he 

was going to distribute the notices. At that point Lawson said he would pay 
and went to the desk and handed the accused a cashier's check (Exhibit 3) in 

the exact amount of the claim. Lawson wanted a release so the accused 

drafted a mutual release (Exhibit 4). During this final conversation, there was 

discussion by the accused with h w s o n  as to payment of an additional sum to 
compensate for attorney fees and costs but Lawson refused. The mutual 

release was signed by Lawson and the accused in behalf of Ingersoll-Rand. 

The accused and Lynch then left without distributing the notices and gave 
them to Lawson. 

CONCLUSIONS 

The bar has failed to prove by clear and convincing evidence that the 

accused ,violated DR 7-102(A)(1) by taking action on behalf of a client that he 

knew or it was obvious that such action would serve merelv to harass or 

maliciously injure. The evidence supports the accused's position that he was 

acting in good 'faith for the purpose of protecting his client's rights even 
though. his client's perceived legal position may not have been valid. The 

accused is, therefore, not guilty of violating DR 7-102(A)(l). 

In regard to the alleged violation of DR 7-104(A)(I), it is clear from the 

evidence that when the accused first met Lawson, he merely introduced 

himself and instructed Lawson that he should call his attorney. Lawson told 

the accused he would listen to the accused first and then decide if he wanted 

counsel. Without adverse counsel's consent, the disciplinary rule would appear 

to prohibit any communications with a represented adverse party even under 

the circumstances where the adverse party expressly invites the discussion. 

The only possible exception is the last phrase of the disciplinary rule, which 

allows nonpermissive contact if "authorized by law. " 
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After Lawson had heard the accused's proposal, he then informed the 

accused he wanted to speak to counsel and attempted to contact Palmer. When 

he was unable to do so, the accused offered assistance in obtaining other 
counsel. We find no conversation taking place during these encounters that 

was not invited by Lawson after being admonished to talk to his lawyer. 

After Lawson contacted R. Scott Palmer and the accused was instructed not to 
talk to Lawson, the accused did not have any other conversation other than 

to say that if they were asked to leave they were going to leave and 

distribute the notices. Again, Lawson invited further conversation and 

produced the check and requested the release. At this point there were some 
negotiations between Lawson and the accused for attorney fees and costs 

which Lawson refused to pay. When the release was drafted, it not only 

released Ingersoll-Rand's claim against Lawson,. but purported to release any 
claim Lawson might have against Ingersoll-Rand. 

The trial committee is troubled with the legality of an ethical rule that 

prohibits a lawyer who has fully informed the adverse party to seek out his 

counsel from speaking with the adverse party, if the party nonetheless wishes 

to discuss the case. However, when the accused drafted the mutual release, he 
went beyond the invited conversation and we fmd the accused then violated 

the disciplinary rule in more than a technical way and a public reprimand 

should be administered. 

DISPOSITION 

The accused is not guilty of a violation of DR 7-102(A)(1) and is guilty 

of a violation of DR 7-104(A)(1) and a public reprimand is hereby 
administered. 

By: /s/ Thomas E. Coonev By: Is/ Douglas S. Green 
THOMAS E. COONEY DOUGLAS S. GREEN 

By: Is/ Jovce Tsongas 
JOYCE T S O ~ G A S  



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 84-25 

MICHAEL S . FRYAR, 
) 
) 

Accused. 
) 
1 

Bar Counsel: Jack D. Hoffman, Esq. 

Counsel for Accused: Gerald R. Pullen, Esq. 

Trial Panel: Paul J. Kelly, Jr., Trial Panel Chairperson; Frank H. Lagesen; 
and Jeffrey S. Heatherington (public member) 

Dis~osition: Accused found guilty of violation of DR 1-102(A)(4) and DR 6- 
101 (A)(3). Charge under DR 7-101(A)(2) withdrawn. Sixty-day suspension 
stayed with six month probation. 

Effective Date of O~inion: January 25, 1985 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of ) No. 84-25 

MICHAEL S . FRYAR, 
) 
) OPINION AND DISPOSITION 
) 

Accused. 1 

This matter came' before the trial panel of the disciplinary board, 

consisting of the undersigned members acting pursuant to the authority of 

ORS 9.534 and 9.536, for hearing on December 18, 1984; the Oregon State Bar 
appeared by and' through Jack D. Hoffman, one of its attorneys, and the 

accused appeared in person and through Gerald R. Pullen, his attorney; 

counsel for the parties made opening statements, thereafter presented 

evidence through witnesses and exhibits, and made closing arguments; 

thereupon the trig panel adjourned the hearing and, following review of the 

evidence and deliberations, makes the following: 

FINDINGS OF FACT 

1. The bar was created and exists by virtue of the laws of p e  State 

of Oregon and is, and at all times pertinent to this proceeding was,' 
authorized to carry out the provisions of ORS Chapter ,9 relating to the 

discipline of attorneys. 

2. The accused is; and at all times pertinent to this proceeding was, 

an attorney at law duly admitted by the Supreme Court of the State of Oregon 

to practice law in this state and a member of the Oregon State Bar, having 

his office and plate of business in Multnomah County, Oregon. 

3. In or about November 1980 Irma Greisel, Lawrence V. Lund, Gary 

Walcott, Sharon Kearsley, and Keith Kearsley' (hereinafter "clients") consulted 

with the accused in his capacity as an attorney concerning a loss of view the 

clients had experienced on ' their property as a result of a housing complex 

constructed by L. J.P., Inc., Oregon corporation. 

4. Thereafter, the accused represented the clients before the City of 

Gresham Planning Commission and the city council in an unsuccessful effort 



to obtain a remedy for the clients' losses of views from their residences. 

The accused performed legal services for the clients in '  that regard for the 

agreed fee of $75 per hour. 

, 5. - Between December 5 and December 16, 1980, the clients and the 

accused entered into written contingent fee agreements (Exhibits 1, 5) 
pursuant to which the clients employed the accused to pursue an action for 

damages Gdlor other remedies against L.J.P., Inc., arising out of the loss or , 

obstruction of views from their residences. 

6. Thereafter, pursuant to the employment agreements, the accused 
undertook the representation of the clients and did some legal research and, 
in approximately ~ & c h  1981, prepared a rough draft of a prospective 
complaint for filing in Multnomah County Circuit Court (Exhibit 8). 

7. In or about February 1981 accused hired.an appraiser to perform an 

appraisal of the damage arising out of the loss or obstruction of view from 

the residence of one of the clients (Exhibit 6). 

8 In h e .  1981, at the request of the accused, ieveral of the clients 

deposited their funds with. the accused for the'purpose of paying circuit court 

filing fees for the proposed lawsuit. 

9. Between approximately June 1981 and July 1983 the accused failed 

to initiate the proposed litigation or otherwise develop' and prosecute the 

- 'claims of the clients. ' , 

10. Between early fall 1981 and July 1983 the accused failed to return 
numerous phone calls from his .clients, failed to keep them advised of the 

status of their claims; and by his statements and his conduct led the clients to 

.believe that a complaint had been filed on their behalf against L.J.P., Inc., and ' 

that an action was ,pending in Multnomah County Circuit Court and awaiting 

notification of a trial date. On one or more occasions the a ~ u s e d  specifically 

told'one' or more of the clients that he was awaiting notification of a court . 
date when, & fact, the accused knew that no action had been commenced. 

The accused acknowledged that, at least by November 1982, based upon his 

ionduct and represen&ons to the clients, the clients believed that an action 

had been commenced on their behalf and that a case was pending in 

Multnomah County Circuit Court, and accused did not advise them otherwise. 
., . . - 

.. . 



11. In early July 1983 one of the clients made personal inquiry at 
Multnomah County Courthouse about the filing of an action on her behalf 

and, unable to locate one, telephoned the accused's office to obtain a case 

number but the accused was then away from his office on vacation. 

12. On or about July 27, 1983, the accused filed a complaint in 

Multnomah County Circuit Court initiating an action on behalf of clients 

entitled Irma Greisel, et a1 v. L.J.P.. Inc., No. A8307-04692 (Exhibit 10). The 

accused did not then notify clients that an action had just been commenced on 
their behalf. 

13. Thereafter, the accused began to engage in discovery in the action 
and in October 1983 served a request for production and a notice of 

deposition on opposing counsel (Exhibits 12, 13). 

14. In or about October 1983 the accused met with two of the clients 

to discuss preparation for depositions and at that meeting told the clients for 

the first time that he had not filed a complaint on their behalf until late July 

1983. 

15. On or about October 28, 1983, the clients sent a letter to the 

accused terminating their attorney-client relationship and discharging the 
accused (Exhibit 2). 

16. On or about January 20, 1984, the accused presented a motion for 
order permitting his resignation as attorney of record for clients and obtained 

an order from Multnomah County Circuit Court allowing such resignation 
(Exhibits 19, 20). 

17. On or about January 20, 1984, the accused wrote to the clients 

giving them notice of the order allowing his resignation (Exhibit 18). 

18. Subsequently, the action in Multnomah County Circuit Court Case 

No. A8307-04692 was dismissed without costs to any party. 

19. The accused currently holds in trust the sum of $69.50 of funds 

received from the clients in connection with the legal matter that was the 

subject of the contingent fee agreements. 

20. Clients filed a written complaint with the bar regarding the 

conduct of the accused (Exhibit 4). 



21. No evidence of prior bar complaints or disciplinary proceedings 

against the accused was presented to the trial panel. 

22. At the conclusion of the hearing the Bar withdrew its allegation 

that the accused's conduct violated DR 7-101(A)(2). 

Based upon the foregoing findings of fact, the trial panel makes the 
following: 

CONCLUSIONS 

(1) The accused violated DR 6-101(A)(3) by neglecting the legal matter 
of prosecuting a claim for damages andlor other relief arising out of the loss 
or obstruction of views from the residences of the clients as such matter was 

entrusted to him; 

(2) The accused violated DR 1-102(A)(4) by deceiving the clients into 

believing that an action had been initiated on their behalf in Multnomah 

County Circuit court for a period of almost two years during which time no 

such action had been commenced by the accused; and 

(3) The accused did not violate DR 7-101(A)(2). 

DISPOSITION AND OPINION 

Based upon the foregoing findings of fact and conclusions, the trial 

panel recommends the imposition of the following sanctions against the 
accused: 

1. The accused should be suspended from the practice of law for a 
period of 60 days; 

2. Execution of the entire period of suspension shall be stayed and 

the accused shall be placed on probation for a period of up to six months, 

during which time he shall receive professional office practice and 

management counseling from the bar or a member thereof acceptable to the 
bar under terms determined by the bar, provided that such counseling does not 

unreasonably impede the accused's conduct of his law practice; 

3. As further conditions of probation the accused shall refund to the 

appropriate client(s) the $69.50 now held in the accused's trust account and 

shall reimburse the clients all sums paid by them for filing and service fees 

incurred in co~ect ion with the commencement of the lawsuit in July 1983 and 
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the accused shall further cooperate with the bar in receiving the office 

practice and management counseling. 

In imposing these sanctions, we have been mindful of the fact that the 

accused has no prior record of disciplinary complaints, that he candidly 

admitted the underlying facts that constitute the violations of the disciplinary 

rules, that he has obtained counseling in co~ect ion with personal problems 
which probably were a contributing cause of the conduct which constituted 

violations of the disciplinary rules, and that the clients have apparently not 
suffered any substantial damage from the accused's conduct, such as the loss 

of a right of action by the expiration of a period of limitations. We trust, 

based on the evidence, that the accused's conduct in this -case constitutes an 
isolated lapse in his professional responsibilities and believe that the office 

practice and management counseling that we have recommended will help to 

avoid any similar incident in the future. Finally, our review of the following 

cases, among those cited to us by counsel, indicates t b t  the sanctions imposed 

are warranted: In re Bridges, 298 Or 53, 688 P2d 1335 (1984); In re Morrow, 

297 Or 808, 688 P2d 820 (1984); In re h e w ,  292 Or 806, 642 P2d 1171 (1982); 

and In re Fuller, 284 Or 273, 586 P2d 11 11 (1978); 

Dated this 7th day of January 1985. 

Is1 Paul J. Kellv. Jr. 
PAUL J. KELLY, JR. 
PANEL CHAIRPERSON 

Is1 Frank H. Laaesen 
FRANK H. LAGESEN 

/s/ Jeffrev S. Heatherinaton 
JEFFREY S . HEATHERINGTON 
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Complaint as to the Conduct of ) No.83-11 
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Counsel for Accused: Carrel1 F. Bradley, Esq. 
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Effective Date of Ouinion: April 26, 1985 
, . .  . . ,  
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 83-11 

JACK C. OFELT, JR;, 
1 
) OPINION 

Accused. 
) 
1 

This matter has been submitted for review by the undersigned pursuant 
to Oregon State Bar Rule of Procedure 3.6(e). A complaint was filed against 
the accused and subsequently the accused and the bar ,executed an amended 

stipulation for discipline, which recites the facts as follows: 

1. Jack Ofelt first met Brad and Sally Johnson when he 
contacted the Johnsons to purchase several horses for his children. 
This occurred in the early summer of 1981. 

2. In July 1981, the Johnsons were served with an eviction 
notice requiring them to vacate the premises they leased from 
Mr. and Mrs. 'Jack Hansel1 to operate a horse boarding and training 
facility in Wilsonville, Oregon. 

3. After trying to secure the services of several other 
attorneys, the Johnsons contacted Ofelt and he agreed to represent 
them in the FED action the Hansells had filed against them. 

4. Ofelt and the Hansells' attorney initiated discovery in- the 
FED case but a settlement was ultimately reached in early September 
which allowed the Johnsons to remain in possession of the property 
under the terms of the existing lease, as modified by the settlement. 

5 .  In late August or early September 1981, Ofelt proposed and 
Sally Johnson agreed to an extramarital affair.. Both .Ofelt and Sally 
Johnson were married at the time, Ofelt to his wife, Shielah, and 
Johnson to her husband, Brad. The affair began in late August or 
early September 1981 and ended in the mid-part of October 1981. 
During that time, Ofelt ,and Sally Johnson traveled together on 
several occasions. 

6. After resolving the FED action to the Johnsons' 
satisfaction, Ofelt assisted the Johnsons in attempting to negotiate a 
new lease with the Hansells. When that proved impossible, Ofelt 
assisted the Johnsons in determining whether they could purchase 
the property from the Hansells. By' September 10, 1981, it was 
apparent to the Johnsons and Ofelt that the Johnsons did not have 
the resources to purchase the Hansells' property ~ m s e l v e s .  

7. Ofelt's interest in Sally Johnson precipitated Ofelt and 
Sally Johnson discussing the possibility that Ofelt would purchzke 



the property in question from the Hansells. An oral agreement was 
reached between the Ofelts and Sally Johnson to go into business 
together to operate the Hansell facility as Southridge Farms. Ofelt 
entered into a real estate purchase agreement with the Hansells on 
October 14, 1981. Prior to that date, Ofelt inquired of the 
Clackamas - County planning authorities to determine if he could 
expand the boarding and training facility on the property and 
purchase an additional piece of property at the site. The Hansell- 
Ofelt purchase was contingent on Ofelt's being able to develop the 
property in a particular manner. Ofelt represents he did not receive 
notice of the county's negative response to his plans until early 
December 1981. 

8. During the fall of 1981 Ofelt represented Sally Johnson on 
' a traffic citation she received in Clackamas County, Oregon. 

9.. Ofelt and Sally Johnson frequently discussed the prospect 
of their development of Southridge Farms as a successful boarding 
and training facility. In these discussions, both parties discussed 
Brad Johnson's participation in the enterprise. While Brad Johnson 
was initially included in the partnership that was contemplated, 
Ofelt did not wish to include Brad Johnson in the partnership if 

' 

, that was,at all possible. 
10. In the latter part of October 1981, Brad Johnson and 

Shielah Ofelt discovered that Ofelt and Sally Johnson were having 
an affair. The two. couples had discussions concerning this 
revelation and Ofelt and his wife went on vacation to discuss how 
they intended to proceed, both as to their own relationship and 
regarding the partnership that the ' Ofelts and the Johnsons .had 
previously discussed entering into. 

11. Upon the Ofelts' return, the parties determined that they 
would proceed to enter into a partnership for the operation of 
Southridge -Farms. Ofelt prepared a partnership agreement for the 
parties to sign and in the meantime the partnership was operated 
under an oral agreement. A checking account for the business was 

- -  established with Ofelt, his wife, and Sally Johnson as signators and 
the Ofelts deposited money into the account for the operation of 
the business. 

12. In eahy November 1981, Ofelt met with the Johnsons to 
show them the partnership agreement he had prepared. The 
agreement required the Johnsons to contribute certain personal 
property to the partnership. Furthermore, the agreement did not 
include Brad Johnson. At that point Brad Johnson indicated a desire 
to consult with someone about the terms of the agreement. Ofelt 
did not object. Ofelt claims he told Sally Johnson to take the 
agreement to a lawyer. Both Johnsons deny that he so stated. Sally 
Johnson admits she 'called two lawyers and subsequently (date 
uncertain) Brad Johnson in fact retained a lawyer. 

13. Following that meeting, Brad Johnson retained the services 
of Lon Bryant, an attorney. Brad and Sally Johnson terminated 
their partnership with the Ofelts. Ofelt made claim to the funds in 
the partnership account which. he felt the Johnsons had improperly 
used. 
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14. In early 1982 Brad Johnson initiated a lawsuit against 
Ofelt which was ultimately settled by the payment of approximately 
$25,000 to Brad Johnson. Sally Johnson subsequently filed a lawsuit 
against Ofelt in 1983. That lawsuit is still pending at this time. 

15. During the time the Ofelts and Sally Johnson were in the 
process of forming a business partnership in the fall of 1981, Ofelt 
and Sally Johnson also formed a separate partnership wherein Ofelt 
bought a horse that Sally Johnson agreed to train. The parties 
agreed to split the profits the horse brought on resale. The 
agreement was subsequently abrogated when Ofelt learned that the 
horse had a ,  bone fracture that affected the value of the horse. 
Ofelt subsequently felt Sally Johnson had misrepresented the horse 
to Ofelt; Johnson denied Ofelt's claim. 

The complaint alleges that the accused is guilty of violating DR 5-101(A), 

DR 5-104(A), and DR 5-105(A)-(C). In the stipulation, the accused admits 
violation as follows: that "his own f i c i a l  interests affected or were 
reasonably likely to affect the exercise of his professional judgment on behalf 

of his clients, both as to matters involving others .and between his two 

clients," DR 5-101(A); that "[plrior to entering into said business ventures, [he] 

did not make the ethical disclosures or obtain the consent of his client as 

required by DR 5-104(A)"; that "his personal involvement with Sally Johnson 

affected or was reasonably likely to affect the exercise of his professional 

judgment on behalf of his client in the transactions [in which] he was 

involved," DR 5-101(A); and that "his personal and f~nancial interests affected 

or were reasonably likely to affect the exercise of his professional judgment 
on behalf of his client." DR 5-101(A) and DR 5-104(A)-(C) [DR 5-105(A)-(C)]. 

The accused has agreed to accept a 60-day suspension from the practice 

of law for the violations set forth in the stipulation. This procedure is 
provided for in Rule of Procedure 3.6. The stipulation has been reviewed by 

general counsel and approved by the state professional responsibility review 
board. 

The undersigned have reviewed the amended stipulation for discipline and 

approve it. 



It is further provided that the 60-day suspension shall begin on May 1, 

1985, and run through June 29, 1985. 

By: /s/ David C. Landis By: Is/ David A; Kekel 
DAVID C.. LANDIS, DAVID A. KEKEL, 
STATE CHAIRPERSON REGION 5 CHAIRPERSON 

Dated: 4/26/85 Dated: ,4120185 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 83-11 

JACK C. OFELT, JR., j AMENDED STIPULATION 
) FOR DISCIPLINE 

Accused. ) 

Comes now, Jack C. Ofelt, Jr., attorney at law, and stipulates to the 

following matters pursuant to Rule of Procedure 3.6(c). 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 

to, carry out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

The accused, Jack C. Ofelt, Jr., was admitted by the Oregon Supreme 

Court to the practice of law in Oregon on September 27, 1968, and has been a 

member of the Oregon State Bar continuously since that time, having his 

office and place of business in Multnomah County, Oregon. 

A formal complaint (No. 83-11) was filed by the Oregon State Bar on 

February 21, 1984, against the accused and served upon him on March 15, 

1984. A copy of the bar's formal complaint is attached hereto as Exhibit A 
and a copy of the accused's answer to the bar's formal complaint is attached 

herewith as Exhibit B. Both documents are incorporated by reference herein. 

This stipulation represents the recommended disposition of the bar's formal 
complaint in this case. 

IV. 

The Oregon State Bar withdraws its first cause of complaint against the 

accused. 
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The essential facts surrounding the matters complained of in counts two, 

three, and four of the bar's formal complaint are as follows: 

1. Jack Ofelt first met Brad and Sally Johnson when he contacted the 

Johnsons to purchase several horses for his children. This occurred in the 
early summer of 1981. 

2. In July 1981, the Johnsons were sewed with an eviction notice 

requiring them to.,vacate the premises they leased from Mr. and Mrs. Jack 
Hansell to operate a horse boarding and training facility in Wilsonville, 

Oregon. 

3. After trying to secure the sewices of several other attorneys, the 

Johnsons contacted Ofelt and he agreed to represent them in the FED action , , , 

the Hansells had filed against them. 

4.. Ofelt and the Haniells' attorney initiated discovery in the FED case 

but a settlement was ultimately reached in early September which allowed the 

Johnsons to remain in possession of the property under the terms of the 

existing lease, as modified by the settlement. 

5 .  In late August or early September 1981, Ofelt proposed and Sally 

Johnson agreed to an extramarital affair. Both Ofelt and Sally Johnson were 

married at the time, Ofelt to his wife, Shielah, and J o h o n  to her husband, 

Brad: The affair began in late August or early September 1981 and ended in 

the mid-part of October 1981. During that time Ofelt and Sally Johnson 

traveled together on several occasions. 

6. After resolving the FED action to the Johnsons' satisfaction, Ofelt 

assisted the Johnsons in attempting to negotiate a new lease with the 

Hansells. ' When that proved impossible, Ofelt assisted the Johnsons in 

determining whether they' could purchase the property from the Hansells. By 
September 10, 1981, it was apparent to the Johnsons and Cfelt that the 

Johnsons did not have .the resources to purchase the Hansells' property 

themselves. 

7. Ofelt's interest in Sally Johnson precipitated Ofelt and Sally 

Johnson discussing the possibility that Ofelt would purchase the property in 

question from the Hansells. An oral agreement was reached between the 

Ofelts and Sally Johnson to go into business together to operate the' Hansell 
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facility as Southridge Farms. Ofelt entered into a real estate , purchase 

agreement with the Hansells on October 14, 1981. Prior to that date, Ofelt 
inquired of the Clackamas County planning authorities to determine if he 

could expand the boarding and training facility on the property and purchase 
an additional piece of property at the site. The Hansell-Ofelt purchase was 
contingent on Ofelt's being able to develop the property in a particular 
manner. Ofelt represents he did not receive notice of the county's negative 

response to his plans until early December 1981. 

8. During the fall of 1981 Ofelt represented Sally Johnson on a traffic 

citation she received in Clackamas County, Oregon. 

9. Ofelt and Sally Johnson frequently discussed the prospect of their 

development of Southridge Farms as a successful boarding and training 

facility. In these discussions, both parties discussed Brad Johnson's 
participation in the enterprise. While Brad Johnson was initially included in 

the partnership that was contemplated, Ofelt did not wish to include Brad 

Johnson in the partnership if that was at all possibie. 

10. In the latter part of October 1981, Brad Johnson and Shielah Ofelt 

discovered that Ofelt and Sally Johnson were having an affair. The two 

couples had discussions concerning this revelation and Ofelt and his wife went 

on vacation to discuss how they intended to proceed, both as to their own 

relationship and regarding the partnership that the Ofelts and the Johnsons 

had previously discussed entering into. 

11. Upon the Ofelts' return, the parties determined that they would 

proceed to enter into a partnership for the operation of Southridge Farms. 

Ofelt prepared a partnership agreement for the parties to sign and in the 

meantime the partnership was operated under an oral agreement. A checking 
account for the business was established with Ofelt, his wife, and Sally 

Johnson as signators and the Ofelts deposited money into the account for the 
operation of the business. 

12. In early November 1981, Ofelt met with the Johnsons to show them 

the partnership agreement he had prepared. The agreement required the 

Johnsons to contribute certain personal property to the partnership. 

Furthermore, the agreement did not include Brad Johnson. At that point Brad 

Johnson indicated a desire to consult with someone about the terms of the 

agreement. Ofelt did not object. Ofelt claims he told Sally Johnson to take 



the agreement to a lawyer. Both Johnsons deny that he so stated. Sally 

Johnson admits she called two lawyers and subsequently (date uncertain) Brad 

Johnson in fact retained a lawyer. 

13. Following that meeting, Brad Johnson retained the services of Lon 

Bryant, an attorney. Brad and Sally Johnson terminated their partnership 

with the Ofelts. Ofelt made claim to the funds in the partnership account 

which he felt the Johnsons had improperly used. 

14. In early 1982 Brad Johnson initiated a lawsuit against Ofelt that 

was ultimately settled by the payment of approximately $25,000 to Brad 

Johnson. Sally Johnson subsequently filed a lawsuit against Ofelt in 1983. 

That lawsuit is still pending at this time. 

15. During the time the Ofelts and Sally Johnson were in the process 

of forming a business partnership in the fall of 1981, Ofelt and Sally Johnson 

also formed a separate partnership wherein Ofelt bought a horse that Sally 

Johnson agreed to train. The parties agreed to split the profits the horse 

brought on its resale. The agreement was subsequently abrogated when Ofelt 

learned the horse had a bone fracture that affected the value of the horse. 

Ofelt subsequently felt Sally Johnson had misrepresented the horse to Ofelt; 

Johnson denied Ofelt 's  claim. 

VI. 

The second cause of complaint alleges that the accused is guilty of 

violating DR 5-101(A) and DR 5-104(A) of the Code of Professional 

Responsibility. The accused admits both these violations. 

The accused admits his own financial interests affected or were 

reasonably likely to affect the exercise of his professional judgment on behalf 

of his clients, both as to matters involving others and between his two clients. 

The accused also agreed to and actually entered into business 

transactions with Sally Johnson for a short period of time. The transactions 

involved a joint venture to own and operate Southridge Farms and a 

partnership relating to the purchase, training, and resale of a horse. Prior to 

entering into said business ventures, the accused did not make the ethical 

disclosures~or obtain the consent of his client as required by DR 5-104(A). 
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VII. 

The third cause of complaint alleges that the accused is guilty of 

violating DR 5-101(A) of the Code of Professional Responsibility. ,'The 

accused, in conjunction with, and as a part of his admissions regarding the 
second cause of complaint, admits the violation of DR 5-101(A) alleged in the 

third cause of complaint. The accused admits his personal involvement with 

Sally Johnson affected or was reasonably likely to affect the exercise of his 

professional judgment on behalf of his client in the transactions he was 
involved in. 

VIII. 

The fourth cause of complaint alleges that the accused is guilty of 
violating DR 5-101(A), DR 5-105(A)-(C) and DR 7-101(A)(3) of the Code of 

Professional Responsibility. The accused, in conjunction with and as a part 
of his admissions regarding the second and third causes of complaint, admits 

the violation of DR 5-101(A) and DR 5-105(A)-(C). The accused admits his 
personal and financial interests affected or were reasonably likely to affect the 

exercise of his professional judgment on behalf of his client. 

IX. 

The Oregon State Bar withdraws the charge under DR 7-101(A)(3) in its 
fourth cause of complaint. 

The accused has no prior record of reprimands, suspensions, or 

disbarment. 

XI. 

The accused agrees to accept a 60-day suspension from the practice of 
law for the stipulated ethical violations set forth above, if accepted by the 

disciplinary board. 

XII. 

This stipulation has been fully and voluntarily made by the undersigned 

accused, Jack C. Ofelt, Jr., as evidenced by his verification below, with the 
knowledge and understanding that this stipulation is subject to the approval of 

the state professional responsibility board and the disciplinary board. If 
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rejected by either body, the matters involving the bar's formal complaint will 

be referred to hearing. 

Wherefore, the accused requests the general counsel of the Oregon State 

Bar to submit this matter to the state professional responsibility board for 

approval and, if approved, to the disciplinary board for consideration pursuant 

to the terms of BR 3.6. 

Executed this 14th day of January, 1985. 

IS/ Jack C. Ofelt. Jr. 
JACK C. OFELT, JR. 

I, Jack C. Ofelt, Jr., being first duly sworn, say that I am the accused in 

the above-entitled proceeding and that I have entered into the foregoing 

stipulation for discipline freely and voluntarily and I further attest that the 

statements contained in the stipulation are true and correct as I verily believe. 

Is1 Jack C. Ofelt. Jr. 
JACK C. OFELT, JR. 

Subscribed and sworn to before me this 14th day of January 1985. 

Is1 Diane Backer 
Notary Public for Oregon 
My commission expires: 10123188 

Reviewed by general counsel and approved by the state professional 

responsibility board on the 9th day of February 1985. 

Is1 Georne A. Riemer 
GEORGE A. RIEMER 
GENERAL COUNSEL 

Approved as to form: 

Is1 Carrel1 F. Bradlev 
Counsel for Accused 
CARRELL F. BRADLEY, ESQ. 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 
Z 

Complaint as to the Conduct of ) No. 83-11 

JACK C. OFELT, JR., 
1 
) FORMAL COMPLAINT 
) 

Accused. ) Exhibit A (Amended 
1 Stipulation for Discipline) 

For its first cause of complaint, the Oregon State Bar alleges: 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 
the State of Oregon and is, and at all times mentioned herein was, authorized 

to carry out the provisions of ORS Chapter 9 relating to the discipline of - -  

attorneys. 

The accused, Jack C. Ofelt, Jr., is, and at all times mentioned herein 

was, an attorney at law, duly admitted by the Supreme Court of the State of 

Oregon to practice law in this state and a member of the Oregon State Bar, 

having his office and place of business in the County of Multnomah, State of 

Oregon. 

Prior to July 1981, Bradley .Johnson and Sally Johnson, husband and wife. 

were owners and operators of a business known as Southridge Farms. The 

business involved the purchase, sale, boarding, and training of horses and was 

located on leased property in Wilsonville, Oregon, owned by Jack Hansell, Rita 
Hansell, and R. Gene Singer. On or about July 27, 1981, Jack and Rita 

Hansell, through their attorney, gave Bradley and Sally Johnson a 24-hour 

notice to vacate the leased premises. An FED action was filed in Clackamas 

County District Court by the Hansells against the Johnsons shortly thereafter. 

IV. 

On or about July 27, 1981, the accused undertook to represent Bradley 

and Sally Johnson in defense of the FED action and for the purpose of 
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attempting to renegotiate the lease between the Hansells and the Johnsons. 

The accused was also to explore the possibility of the ~ohnsons' purchasing 

the leased premises from the Hansells and Mr. Singer. The accused 
subsequently undertook to represent both Bradley Johnson and Sally Johnson 

on other legal matters. . . ,  

v. 
During the course of his representation of the Johnsons, the accused 

advised the Johnsons that h e  had been successful in negotiating a favorable 

lease arrangement on their behalf with the Hansells. The accused further 

advised the Johnsons that he was working on an application to the county for 

a zohing variance which would facilitate the purchase of the Hansell property 

by Bradley and Sally Johnson. 

VI . 
i n  fact, the accused had not successfully negotiated a favorable lease 

arrangkment between the Hansells and the ~ohnsois and was not seeking a 

zoning variance so that the Johnsons could purchase the Hansell property. 

The accused knew his representations to Bradley and Sally Johnson regarding 

the lease and variance were false when made. 

VII. 

The aforesaid conduct of the Accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

(1) ORS-9.52'7(4); and 

(2) DR 1-102(A)(4) of the Code of Professional .Responsibility. 

And, for its second cause of complaint against the' accused, the Oregon 

State Bar alleges: 

VIII. 

. . ~ncor~orates by reference as fully set forth herein paragraphs I, 11,  111; 
IV, V, and VI of this complaint. 

IX. 

During the course of the accused's ongoing representation of Bradley and 

Sally Johnson; the accused and his wife entered into a business transaction 

with the Johnsons which involved a joint venture for the ownership and 
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operation of Southridge Farms. The joint venture further contemplated the 

accused and his wife purchasing the real property upon which the business was 

located from Jack Hansell, Rita Hansell, and R. Gene Singer. The joint 
venture began to operate by oral agreement in mid-October 1981. The accused 

and his wife entered into a real estate contract for the purchase of the 
HansellISinger real property on or about October 14, 1981. The joint venture 

continued to operate until early December 1981. 

Bradley and Sally Johnson were relying upon the accused's professional 
judgment for the protection of their interests when they entered into the 

joint venture with the accused and his wife. The interests of the accused 

differed from those of the Johnsons. The accused failed to make any 

disclosure of those differing interests to the Johnsons. The accused also 

failed to disclose to them that his professional judgment, exercised on behalf 

of the Johnsons, would be or reasonably may have been expected to be 

affected by his own financial interests in the venture. No informed consent 

to the accused's continued representation was obtained from the Johnsons. 

XI. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

(1) DR 5-101(A) of the Code of Professional Responsibility; and 

(2) DR '5-104(A) of the Code of Professional Responsibility. 

And, for its third cause of complaint against the accused, the Oregon 

State Bar alleges: 

Incorporates by reference as fully set forth herein paragraphs I, 11, 111, 
IV, V ,  VI, IX, and X of this complaint. 

XIII. 

In or about the last week of August 1981, the accused solicited, and 

began to engage in, an extramarital affair with Sally Johnson, resulting in 

liaisons between the two of them until December of 1981. The accused 

represented Sally Johnson as a client during this same time period. No 

disclosure was made by the accused to Sally Johnson of the affect the affair 



would have or reasonably may have been expected to have on the accused's 
ability to exercise his professional judgment on behalf of Sally Johnson. No 

informed consent to the accused's continued representation was obtained from 

Sally Johnson. 

XIV. 

The aforesaid conduct of the accused violated the following standard of 

professional conduct established by law and by the Oregon State Bar: 

DR 5-101(A) of the Code of Professional Responsibility. 

And, for its fourth cause of complaint against the accused, the Oregon 

State Bar alleges: 

xv. 
Incorporates by reference as fully set forth herein paragraphs I, 11, 111, 

IV, V, VI, IX,'X, and XI11 of this complaint. 

XVI. 

In or about the first week of November 1981, the accused began to 

exclude Bradley Johnson, a present client, as a participant in the Southridge 

Farms business venture. In this respect, the accused prepared a draft of a 

written agreement meant to memorialize the joint venture between the parties 

and presented it to Bradley and Sally Johnson for signature. Bradley Johnson 

was not named as a party to that agreement and the parties did not sign it. 

The accused further instructed Sally Johnson that all business revenues were 

to be placed in a bank account which Bradley Johnson would not be a 

signatory to. Such an account was then established. 

XVII. 

The accused did not disclose to either Sally Johnson or Bradley Johnson 

that his independent professional judgment on behalf of either of them was or 

reasonably may have been expected to be affected by his relationship, 
personal or professional, with the other, or by his own financial interests in 

the business venture. No informed consent to the accused's continued 

representation was obtained from either Sally Johnson or Bradley Johnson. 
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XVIII. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

(1) DR 5-101(A) of the Code of ~rofessiond Responsibility; 

(2) DR 5-105(A), (B), and (C) of the Code of Professional Responsibility; 
and 

(3) DR 7-101(A)(3) of the Code of Professional Responsibility. 

Wherefore, the Oregon State Bar demands that the accused make answer 

to this complaint; that a hearing be set concerning the ,charges made herein; 

that the matters alleged herein be fully, properly, and legally determined; and 

pursua& thereto, such action be taken as may be just and proper under the 

circumstances. 

Dated this 21st day of February 1984. 

OREGON STATE BAR 

By: Is/ Robert J. Elfers 
ROBERT J. ELFERS 
EXECUTIVE DIRECTOR 



IN THE SUPREME COURT 

OF THE STATE OF OREGON . . , 

In Re: ) 
) 

Complaint as to the Conduct of ) No. 83-11 
1 
) ANSWER JACK C. OFELT, JR., 

Accused. j Exhibit B (Amended 
1 Stipulation for Discipline) 

Jack C. ~ f e l t , ' J r . ,  whose residence address is 24870 S.W. Mountain Rd., 

West Lim, Oregon, in Clackamas County, Oregon, and' who maintains his 

principal office for the practice of law at 2828 S.W. Corbett, ~drt land,  
Oregon, in the ,County of Multnomah, State of Oregon, answers the formal 
complaint in the above-entitled matter as follows: 

Admits the following matters charged in the formal complaint as follows: 

A. Adinits paragraphs I, 11,-and I11 in their entirety. 

B. Admits that he undertook to represent Brad and Sally Johnson in 

.the defense against the FED action. filed by the Hansells, and that 

subsequently he attempted to renegotiate their lease. 

C. Admits that the accused and his wife entered into a business 

arrangement, probably a joint venture, with the Johnsons, that the accused 

and his wife attempted to purchase the property, and that the venture 

operated until early December 1981. ' 

D. Admits that the interests of the accused differed from those of the 

Johnsons to the extent that the interests of one participant in a joint 

venture differ from the interests of another member of the joint venture. 

E. With respect to the allegations of --paragraph XIII, admits that he 

engaged in an extramarital affair, but denies that the affair spanned the 
period of time alleged. 

F. With respect to the allegations of paragraph XVI, admits that he 

prepared a draft of a written agreement, that Brad Johnson was not named as 
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a party to the agreement, and that the agreement was not signed by the 

parties. 

11. 

Denies the following matters charged in the formal complaint as follows: 

A. Denies all those matters contained in the complaint except that 
which is expressly admitted in paragraph I herein. 

B. In particular, the accused denies that he failed to disclose any 

matter which he was under a duty to disclose. 

C. Denies that he was representing the Johnsons at any time after 
September 10, 1981. 

D. Denies that he failed to obtain the Johnsons' informed consent at 
any time when such consent was required to be obtained. 

Explains or justifies the following matters charged in the formal 

complaint: 

When the Johnsons first contacted the accused regarding legal matters, 

an FED had been filed against them. Before that, the accused had known the 

Johnsons as the operators of Southridge Farms where the accused had 

purchased some horses for his children. The accused agreed to try t o  get 

them out of their immediate difficulties with their landlords and also 

attempted to persuade the landlords to renegotiate the lease. The Hansells 

made it clear at a meeting at their home attended by Sally Johnson that the 

lease would not be renegotiated before the present one expired. It was then 
decided to see if the Johnsons could buy the property. This effort culminated 

with a meeting attended by the Johnsons in the office of attorney Richards in 

Wilsonville on September 10, 1981, where it was determined without question or 

room for further discussion that the Johnsons could not purchase Ihe 

property. The accused did not thereafter act as the Johnsons' attorney in 

connection with the barn business, although the accused did participate in 

some legal affairs of the. business as a member of the joint venture, including 

a lawsuit filed by one Bloom against Sally Johnson doing business as 

Southridge Farms. At that time, the accused and his wife were named .as 

parties in interest on the assumed business name registration. 



After September 10, the accused and his wife undertook to purchase the 

property with the full knowledge and consent of the Johnsons. An earnest 
money agreement was made between the Ofelts and the Hansells, but the sale 
was contingent upon a zone change to permit the business to be conducted on 

a larger piece of property. At the time, it was the opinion of the accused 
that the prchi&e by the accused would be a benefit to the Johnsons, since it 
would allow them to continue living in the ,house and running their. business. 

It also looked like a good real estate investment for the accused and his wife 

with the. potential to produce some income.' There is no question that the 
Johnsons' position would have improved under Ofelt's ownership, since the 

Hansells were very unhappy about the Johnsons as tenants and were 'refusing 

to renegotiate or promise to extend the lease beyond February of 1982. 

In late August or early September 1981, Sally Johnson and the accused 
began having an affair. The affair basically consisted of Mrs. Johnson and 
the accused agreeing to accompany each other on some out-of-town trips. It 
was during this affair, and while the accused was under the influence of Sally 

Johnson, that the: accused agreed to explore the possibility of buying the 

property and participating i n  the Johnsons' business in order to save them 

from losing their lease. The affair lasted for less than two months, and its 
existence was then fully aired at a meeting attended by the accused and his 

wife and. 'the Johnsons. It was agreed after this meeting to try to continue 

the join't venture' idea. A written agreement was drafted and Brad Johnson 

was not named as a party to this agreement after he himself indicate'd .that he 

did not' wish to be a party. They were advised to consult an attorney, which 
they did. ' -  

At , p o  time did the accused misrepresent his dealings with the Hansells, 

ihe state of their lease, or his intentions with respect to the joint venture. 
The accused did encourage the Johnsons to have the documents reviewed by an 

attorney and did attempt to make an honest and fair joint venture agreement 

after -several discussions among the parties as to how the agreement should be 

structured. 

. ' The accused concedes that his judgment may have been impaired by his 

affair :.with Sally  oho on, but denies that the Johnsons were harmed by his 

actions.. , His .efforts were undertaken to improve the Johnsons' business, at a 

time when they -were struggling, and were done with their consent and 
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encouragement. The affair placed a great amount of stress on the accused, 

but it did not cause him to do anything in connection with the business 

which was detrimental to the Johnsons' interest. If anything, the accused 

was influenced to enter into a business under terms that were unfavorable to 

himself. As a result the accused lost money, got sued, and has had to 

undergo counseling with a psychiatrist. 

IV. 

Sets forth new matter and other defenses not previously stated as 

follows: 

Wherefore, the accused prays that the formal complaint be dismissed. 

Dated this 23rd day of April 1984. 

IS/ Jack C. Ofelt 
JACK C. OFELT, JR., ACCUSED 

IS/ Todd A. Bradlev 
TODD A. BRADLEY 
ATTORNEY FOR ACCUSED 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of 
) 
) NO. 84-139 

KENNETH A. WILLIAMS, 

Accused. 
) 
1 

Bar Counsel: H. Thomas Evans, Esq. 

Counsel for Accused: Harold D. Gillis, Esq. 

Disci~linarv Board: David C. Landis, State Chairperson, and K. Patrick Neill, 
Region 2 Chairperson 

Dis~osition: Disciplinary Board approval of stipulation for discipline for 
violation of DR 1-102(A)(4). Sixty-day suspension. 

Effective Date of O~inion: June 27, 1985 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
) 
) NO. 84-139 

KENNETH A. WILLIAMS, 
) 
) OPINION 

Accused. 
1 
1 

This matter has been submitted for review by the undersigned pursuant 

to Oregon State Bar Rule of Procedure 3.6(e). A complaint was filed against 

the accused and subsequently the accused and the bar executed a stipulation 

for discipline, which recites the relevant facts as follows: 

1. The money in the savings account that the accused closed 
had been deposited out of his own sources, not his wife's. The 
money was an accumulation of savings from payroll checks, student 
loan proceeds, and distributions from a deceased relative's estate. 
The accused's former wife had never made deposits to or 
withdrawals from the account or its predecessor, and was not named 
on them. 

2. The accused and his former wife were separated three 
times prior to the divorce proceeding. The accused anticipated a 
substantial financial burden on himself as a result of the 
dissolution. The last period of separation was extremely stressful 
and bitter for the accused and his spouse. There were ongoing 
disagreements over money and child custody. In this emotionally 
turbulent environment, the accused withdrew the $2,850 that .he had 
saved and concealed its existence for about three months. When 
confronted by his wife's attorney, the accused immediately admitted 
the concealment and several days later voluntarily admitted it again 
in a sworn affidavit filed with the circuit court. The money was 
eventually divided between the parties. 

The complaint alleges that the accused is guilty of violating DR 1- 

102(A)(3), DR 1-102(A)(4), and ORS 9.527(4). In the stipulation, the accused 

admits his violation of DR 1-102(A)(4) and based upon that admission, the bar 

has withdrawn its charges under DR 1-102(A)(3) and ORS 9.527(4). 
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In admitting his violation, the accused gives the following explanation, 
while at the same time acknowledging that his explanation does not justify his 

conduct and is not a defense to the charge that he acted dishonestly: 

The accused feels that his actions, while improper, were also 
irrational due to the high level of stress imposed on him at the 
time. The accused had previously disclosed the existence of the 
savings account in his 1983 income tax returns, copies of which 
were given to his wife and her attorney. He also withdrew 'the 
account's funds on the same day that the divorce petition was filed 
by means of a traceable cashier's check, rather than cash. A person 
not acting in an emotionally charged atmosphere would have taken 
different steps. This explanation is not offered in justification. 
The accused regrets his behavior, and recognizes that he did not 
live up to the standards expected of him as an attorney as well as a 
citizen. 

The accused has no prior record of reprimands, suspensions, or 
disbarment. 

The accused has agreed to accept a 60-day suspension from the practice 
of law for the stipulated ethical violation. This procedure is provided for in 
Rule of Procedure 3.6. The stipulation has been reviewed by general counsel 
and approved by the state professional responsibility board. 

The undersigned have reviewed the stipulation for discipline and approve 

it. 

It is further provided that the 60-day suspension shall begin on July 6, 

1985, and run through September 4, 1985. 

/s/ David C. .Landis IS/ K. Patrick Neil1 
DAVID C. LANDIS K. PATRICK NEILL 
TRIAL BOARD CHAIRPERSON REGION 2 CHAIRPERSON 

Dated: ' 6/27/85 Dated: 6/24/85 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 84-139 

KENNETH A. WILLIAMS, j STIPULATION FOR 
) DISCIPLINE 

Accused. 1 

Comes now, K e ~ e t h  A. Williams, attorney at law, and stipulates to the 

following matters pursuant to Rule of Procedure 3.6(c). 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 
to carry out the provisions of ORS Chapter 9 relating to the discipline of 
attorneys. 

11. 

The accused, Kenneth A. Williams, was admitted by the Oregon Supreme 

Court to the practice of law in Oregon on September 12, 1980, and has been a 

member of the Oregon State Bar continuously since that time, having his 

office and place of business in Lane County, Oregon. 

111. 

A formal complaint (No. 84-139) was filed 'by the Oregon State Bar on 

January 28, 1985, against the accused and served upon him on February 14, 
1985. A copy of the bar's formal complaint is attached hereto as Exhibit 1 

and a copy of the accused's answer to the bar's formal complaint is attached 
herewith as Exhibit 2. Both documents are incorporated by reference herein. 

This stipulation represents the recommended disposition of the bar's formal 

complaint in this case. 

IV. 

The Oregon State Bar's first cause of complaint alleges that the accused 
is guilty of violating DR '1-102(~)(3), DR 1-102(A)(4); and ORS 9.527(4). The 

accused admits his violation of DR 1-102(A)(4). Based on that admission, the 



bar withdraws its charges under DR 1-102(A)(3) and ORS 9.527(4) against the 
accused. 

The Oregon State Bar's second cause of complaint alleges that the 

accused is guilty of violating DR 1-102(A)(3), DR 1-102(A)(4), and ORS 
9.527(4). The accused admits his violation of DR 1-102(A)(4). Based on that 
admission, the bar withdraws its charges under DR 1-102(A)(3) and ORS 

9.527(4) against the accused. 

VI . 
The accused explains the circumstances surrounding his violation of DR 

1-102(A)(4) as follows: 

The money in the savings account that the accused closed had been 
deposited out of his own sources, not his wife's. The money was an 
-accumulation of savings from payroll checks, student loan proceeds, and 
distributions from a deceased relative's estate. The accused's former wife had 
never made deposits'. to or withdrawals from the account or its predecessor, 

and was not named on them. 

The accused and his former wife were separated three times prior to the 

divorce proceeding. The accused anticipated a substantial financial burden on 
himself as a ,  result of the dissolution. The last period of separation was 

extremely stressful and bitter for the accused and his spouse. There were 

ongoing, disagreements over money and child custody. In this emotionally 

turbulent environment; the accused withdrew the $2,850 that he had saved and 
concealed its existence for about three months. When confronted by his wife's 

attorney, the accused immediately admitted the concealment and several days 

later voluntarily admitted .it again in a sworn affidavit filed with the circuit 
court. The money was eventually divided between the parties. 

The, accused feels that his actions, while improper, were also irrational 

due to the high level of stress imposed on him at the time.' The accused had 

previously disclosed the existence of the savings account in his 1983 income 

tax returns, copies of which were given to his wife and her attorney. He also 

withdrew the account's funds on the same day that the divorce petition was 

filed by means of a traceable cashier's check, rather than-cash. A person not 

acting in  an- emotionally charged atmosphere would have taken different steps. 
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This explanation is not offered as justification. The accused regrets his 

behavior, and recognizes that he did not live up to the standards expected of 

him as an attorney as well as a citizen. 

VII. 

The accused acknowledges that his explanation in no way justifies his 

conduct and is not a defense to the charge that he acted dishonestly. 

VIII. 

The accused has no prior record of reprimands, suspensions, or 

disbarment. 

IX . 

The Accused agrees to accept a 60-day suspension from the practice of 

law for the stipulated ethical violation set forth above. 
, , 

This stipulation has been fully and voluntarily made by the undersigned 

accused, K e ~ e t h  A. Williams, as evidenced by his verification below, with the 

knowledge and understanding that this stipulation is subject to the approval of 

the state professional responsibility board and the disciplinary board. If 

rejected by either body, the bar's formal complaint in this case will be 

referred to hearing. 

Wherefore, the accused requests the general counsel of the Oregon State 

Bar to submit this stipulation to the state professional responsibility board for 

approval and, if approved, to the disciplinary board for consideration pursuant 

to the terms of BR 3.6. 

Executed this 6th day of May, 1985. 

/s/ K e ~ e t h  A. Williams 
KENNETH A. WILLIAMS 

I, K e ~ e t h  A. Williams, being first duly sworn, say that I am the 

accused in the above-entitled proceeding and that I have entered into the 

foregoing stipulation for discipline freely and voluntarily and I further attest 

that the statements contained in the stipulation are true and correct as I 
verily believe. 



Subscribed and sworn to before me this 6th day of May 1985. 

IS/ Dorow C. Chase 
Notary Public for Oregon 
My commission expires: 8/6/88 

Reviewed by general counsel on May 10, 1985, and approved by the state 

professional responsibility board on the 1st day of June 1985. 

IS/ George A. Riemer 
GEORGE A. RIEMER 

Approved as to form: 

IS/ Harold D. Gillis 
HAROLD D. GILLIS.. ESO. 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 84-139 . . 
\ 
I .  

KENNETH A. WILLIAMS, ) FORMAL COMPLAINT 
\ 

Accused. 5 Exhibit 1 (Stipulation 
for Discipline) 

For its first cause of.complaint, the Oregon State Bar alleges: 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 
to carry out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

11. 

The accused, Kenneth A. Williams, is, and at all times mentioned herein 

was, an attorney at law, duly admitted by the Supreme Court of the' State of 

Oregon to practice law in this state and a member of the Oregon State Bar, 

having his office and place of business in the County of Lane, State of 

Oregon. 

111. 

On or about March 5, 1984, a petition for dissolution of marriage was 
filed in the Circuit Court of the State of Oregon for Lane County, Case 

No. 15-84-01531. The petition named the accused as petitioner and named his 
wife, Carol Williams, as respondent. 

IV. 

On or about June 7, 1984, the accused's deposition (hereinafter "the 

deposition") was taken. in connection with the accused's marriage dissolution 

proceeding. The accused was placed under oath at the commencement of the 

deposition. 
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During- the accused's deposition, in response to questioning by his wife's 

attorney, the accused testified that he had withdrawn funds in the 
approximate amount of $2,850 from a personal savings account on or about 

March 5, 1984. The accused also testified that he had spent all but 

approximately $200 of that money prior to the deposition. 
. , , . VI. 

The accused's testimony as paraphrased in paragraph V above was false 

in that the funds in question were, in fact, withdrawn by the accused in the 
form of a cashikr's check; which had not been cashed o i  spent at the time of 

, , the' deposition. At the time the accused testified as described in paragraph v 
above, the accused knew that said testimony was false. 

VII. 

The aforesaid conduct of the accused violated the following standards of 

conduct established by law and by the Oregon State Bar: 

(A) D R I - ~ o ~ ( A ) ( ~ ) ;  

(B) DR 1-102(A)(4); and 

,(C) ORS 9.527(4). . 

. , And, for its second cause of complaint against the accused, the Oregon 

State Bar alleges: 

VIII. 

Incorporates by reference as fully set forth herein paragraphs I, 11, and 

I11 of its first cause of complaint. . 

IX. 

On or about May 7,  1984, the accused subscribed under oath a document 

entitled "Uniform Support Affidavit of Petitioner" (hereinafter "the affidavit"), 

a copy of which is attached hereto as Exhibit A and incorporated herein by 

this reference. The affidavit was filed with the Circuit Court of the State of 

Oregon for . lane County in connection with the accused's mamage dissolution 

proceeding on or about May 7, 1984. 
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Item 11 on page 3 of the affidavit contains space for listing "all cash 

and deposit accounts (including bank savings, checking, credit union, 
certificates of deposit)." At the time the accused signed the affidavit, the 

accused knew the affidavit was false in that the information conpined in item 

11, page 3, of the affidavit did not disclose that the accused had in his 

possession approximately $2,850.00 that he had withdrawn by cashier's check 

from a personal savings account on or about March 5, 1984. 

XI. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

(A) DR 1-102(A)(3); 

(B) DR 1-102(A)(4); and 

(C) ORS 9.527(4). 

Wherefore, the Oregon State Bar demands that the accused make answer 

to this complaint; that a hearing be set concerning the charges made herein; 

that the matters alleged herein be fully, properly, and legally determined; and 

pursuant thereto, such action be taken as may be just and proper under the 

circumstances. 

Executed this 28th day of January 1985. 

OREGON STATE BAR 

IS/ Donald W. Williams 
DONALD W. WILLIAMS 
ACTING EXECUTIVE DIRECTOR 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 
1 

Complaint as to the Conduct of ) No. 84-139 

KENNETH A. WILLIAMS, 
1 
) ANSWER 

Accused. j Exhibit 2 (Stipulation 
1 for Discipline) 

. . 
~ e ~ e t h  A. Williams, whose residence address is 1415 East Briarcliff 

Lane, Eugene, Lane County, Oregon 97404, answers the formal complaint in the 
above-entitled matter as follows: 

1. Admits , the following matters charged in the formal complaint: 

Paragraphs I through VI (and as realleged in paragraph VIII), IX, X, and all 

of paragraphs VI1,and XI except subparagraphs (A) and (C). 

, 2. Denies the following matters charged in the formal ,complaint: 

Subparagraphs (A) and (C) of paragraphs VII and XI. 

Dated: March 4th. 1985. 

IS/ Kenneth A. Williams 
KENNETH A. WILLIAMS 

HAROLD D. GILLIS, P.C. 

IS/ Harold D. Gillis 
HAROLD D. GILLIS 
AmORNEY FOR ACCUSED 
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State of Oregon 

County of Lane 

1 
) ss. 
1 

I, Kenneth A. Williams, being first duly sworn, verify the answer as 

true. 

IS/ Kenneth A. Williams 
KENNETH A. WILLIAMS 

Subscribed and sworn to before me this 4th day of March 1985. 

IS/ Dorothv C. Chase 
Notary Public for Oregon 
My commission expires: 8/6/88 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NO.. 83-61 

BURTON H. BENNETT, 
) 
1 

Accused. 
1 
1 

Bar Counsel: Gary A. Rueter, Esq. 

Counsel for Accused: Ferris F. Boothe, Esq. 

Trial Panel: Pau1.J. Kelly, Jr., Trial Panel Chairperson; Chris L. Mullmann; and 
Edward Sims (public member) 

Dis~osition: Accused found guilty of violation of DR 6-101(A)(3), DR 7-101 
(A)(2), DR 2:llO(A)(l), and DR 2-llO(A)(2); not guilty of violation of DR 1- 
102(A)(4), DR 7-102(A)(5); not subject to discipline under ORS 9.460(4). 
Repnmand. 

Effective Date of O~inion: July.9, 1985 . , 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 83-61 

BURTON H. BENNETT, 
1 
) OPINION AND DISPOSITION 

Accused. 
1 
) 

This matter came before a trial panel of the disciplinary board 
consisting of the undersigned members acting pursuant to the authority of 
ORS 9.534 and 9.536 for hearing on May 15, 1985. The Oregon State Bar 

appeared by and through Gary A. Rueter, its attorney, and the accused 

appeared in person and through Ferris F. Boothe, his attorney. The hearing 

was conducted upon the bar's formal complaint charging the accused in three 

counts with (1) neglecting a legal matter entrusted to him in violation of DR 

6-101(A)(3) and intentionally failing to carry out a contract of employment 

with a client in violation of DR 7-101(A)(2); (2) improperly withdrawing .from 

representation of a client in litigation pending before Multnomah County 

Circuit Court in violation of DR 2-llO(A)(l) and (2); and (3) making a false 

statement to the court in the course of requesting a trial continuance in 

violation of DR 1-102(A)(4), DR 7-102(A)(5), and ORS 9.460(4). 

Counsel for the parties made opening statements, thereafter presented 

evidence through witnesses and exhibits, and made closing arguments. 

Thereupon the trial panel adjourned the h e h g  and, following review of the 

evidence, now makes the following: 

FINDINGS OF FACT 

1. The bar was created and exists by virtue of the laws of the State 

of Oregon and is, and at all times pertinent to this proceeding was, 
1 

authorized to carry out the provisions of ORS Chapter 9 relating to the 

discipline of attorneys. 

2. The accused is, and at all times pertinent to this proceeding was, 

an attorney at law duly admitted by the Supreme Court of the State of Oregon 



to practice law in this state and a member of the bar, having his office and 
place of business in Multnomah County, Oregon. 

3. In or about September 1979, Mr. and Mrs. Kenneth Deckley retained 

the services of the accused relative to a medical malpractice claim which 
Kenneth Deckley felt that he had against a Dr. Jerry Giesy, who had 

performed surgery on Mr. Deckley in connection with a prostate condition 
Mr. Deckley had. 

4. The accused accepted Mr. Deckley's case in or about October 1979 

and agreed to file a medical malpractice action against Dr. Giesy. The accused 

filed such action against Dr. Giesy in April 1980 in Multnomah County Circuit 

Court as Kenneth Decklev v. Jerrv D. Giesv. M.D., No. A8004-02224. 

5. At or about the time of commencement of the saction and prior 
thereto, the accused expressed his opinion to the Deckleys that Mr. Deckley 

appeared to have a good claim against Dr. Giesy. 

6. . On or about May 15, 1980, the accused met with Dr. ~ i e s ~  and his 

attorney in the latter's law office for the purposes of interviewing Dr. Giesy 
and of reviewing Dr.,Giesyls chart and other records regarding his treatment 

, of Mr. Deckley. The accused did not take the deposition of Dr. Giesy then or 
at any other time. 

7. On or about May 28, 1980, the accused advised the Deckleys that 
one of his law partners was a close personal friend of Dr. Giesy. However, 

the accused further advised the Deckleys that his partner's friendship with 

Dr. Geisy would not preclude his continued representation of Mr. Deckley and 

the Deckleys authorized Such continuing representation of them. 

8. On or about August 1, 1980, the accused advised the Deckleys that 

he was having difficulty finding a medical expert to provide consultation and 

testimony at trial in support of Mr. Deckley's claim against Dr. Giesy. 

9. On April 15, 1981, Dr. Giesy's attorney took Kenneth Deckley's 

deposition. 

10. On June 17, 1981, five days prior to the first trial setting in 

Decklev v. Giesy, the accused met with the Deckleys and advised them that he 

had been receiving pressure from one or more of his law partners to withdraw 

from or otherwise dispose of the case. The accused advised the Deckleys 

that he felt that he could not continue with the case but would find another 
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attorney to take over. the , case for themq before withdrawing from his 
representation of Mr. Deckley. 

11. Between June 17, 1981, and March 11, 1982, the accused' consulted 

with a few other attorneys in an effort to secure substitute representation 
for Mr. Deckley. The accused -had. no contact with the Deckleys regarding the 

merits of the case or its trial status between those dates. 

12. On or about February 19, 1982, the accused, or another attorney in 
his law firm, filed a' Friday weekly call praecipe 'with the court in ~ e c k l e y  

v. Gi&v in' 'which he represented to the court that plaintiff would not be 

ready for trial as scheduled on March 11, 1982, for the following reasons: 
, , 

(1) The discovery is not compiete; 

(2) Plaintiff's attorney has discovered a conflict and must refer 
the case to other trial counsel; 

(3) Additional time will be needed to prepare for trial. 

13. On or about March 9, 1982, two days prior to the rescheduled trial 

in Decklev v. Giesy, the accused had hand-delivered to the Deckleys' 

residence a letter requesting that they call his office immediately upon their 

return home. On the same day the accused went to the Deckleys' residence 

and, finding them not at home, left his business card at the residence with a 
notation to the Deckleys to call him. 

14. On the morning of March 11, 1982, the Deckleys, having returned 

home after a short absence and finding the accused's business card, called the 

accused at his office. The accused told the Deckleys of the trial setting and 

that they need not go to court and that the accused intended to dismiss their 

case. The. Deckleys objected to the proposed dismissal. The Deckleys 
thereupon contacted anbther attorney in an &tempt to obtain representation in 

Decklev v . Giesv. 

15. At 1:30 p.m. on March 11, 1982, the time set for trial of Deckley 
v. Giesr, the accused appeared in court with the Deckleys to seek a further 
continuance of the trial in order to give the attorneys consulted by the 

Deckleys that morning an opportunity to review the case' to determine if they 
would accept representation of the Deckleys and substitute for the accused. 

At that time, the accused represented to the court that he had a conflict and 

could not continue to represent the Deckleys because of the friendship 



between one of his law partners and Dr. Giesy. The court rescheduled the 

case for trial on March 25, 1982, and advised the parties that, if the case 

was, not then tried, it would.be dismissed. 

16. On or within several days after March 11, 1982, attorneys Michael 

Adler 'and Daniel Lorenz received and reviewed the accused's 'file on Deckley 

v. Giesy , and conferred with the accused about 'the.. case - and its state of 
preparation for trial.. Based upon such review, Mr. Lorenz concluded Fat 'the 

case was not then ready for trial because, in their view, necessary discovery 

had not peen completed, full medical records did not appear t o  have been 

obtained,' and expert medical witness had 'not been re tbed for kal. 
Having concluded that he could not be prepared for trial of the case on March 

25, Mr. Lorenz advised the accused that he would not accept responsibility for 

the case and onzMarch 24, 1982, confirmed that by letter to the accused. . . 

17. On "March 24, 1982, upon the advice of Mr. Lorenz, the Deckleys 

delivered to the accused's office a letti?? advising the 'accused that they had - 

not relieved him as their attorney in the pending lawsuit and that they 

expected his continued representation. 

18: On March 24, 1982, the accused served upon opposini counsel and at 
9:00 a.m. on March 25 had filed with the Multnomah County Circuit Court 

clerk's office a notice of his resignation as attorney of record for plaintiff in 

Decklev v. Giesy. The Deckleys received notice of such resignation on or 
after March 25, 1982,. 

19. On March 25, 1982, the Deckleys appeared in court without counsel 
at the time set for trial and advised the court that they were not ready to 

proceed to trial and the court thereupon dismissed the action with prejudice. 

Neither the accused nor any member of his firm appeared in'court with the 

Deckleys at that time. . .. 

20. The accused accepted Mr. Deckley's malpractice case against 

~ r .  Giesy on a contingent fee basis and the 'Deckleys paid no attorney fees to 

the accused in connection with his representation. 

. 21. Kenneth Deckley subsequently brought a legal malpractice action 

against the accused which was settled and dismissed upon payment of the sum 

of $500 by or on behalf of ,the accused to Mr. Deckley. 
, . 
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22. No evidence of prior bar complaints or disciplinary proceedings 

against the accused was presented to the trial panel. 

Based upon the foregoing findings of fact, the trial panel reaches the 
following: 

CONCLUSIONS 

1. The accused violated DR 6-101(A)(3) and DR 7-101(A)(2) by 

neglecting the matter of the pending litigation of Decklev v. Giesv and by 

intentionally failing to carry out his contract of employment to represent 

Mr. Deckley in his malpractice action against Dr. Giesy. 

2. The accused violated DR 2-llO(A)(l) and (2) by withdrawing from 

his representation of Kenneth Deckley in the pending malpractice action 

against Dr. Giesy in violation of the rules of Multnomah County Circuit 

Court, ,without permission of the court and before taking reasonable steps to 

avoid foreseeable prejudice to the rights of Mr. Deckley in connection with 

the pending litigation. 

3. The accused did not violate DR 1-102(A)(4), DR 7-102(A)(5), or ORS 

9.460(4) in connection with representations made to the court in the Friday 

weekly call praecipe filed with the court o i b r  about February 19, 1982. 

OPINION AND DISPOSITION 

The accused conceded in his opening statement to the trial panel at the 

hearing on May 15, 1985, that his attempted resignation as attorney of record 

for Mr. Deckley did not comply with lo& rule 7.01 of the Multnomah County 

Circuit Court which at that time prohibited an attorney of record from 

resigning from a pending case except upon order of the court duly entered of 

record after having given written notice of the proposed resignation to 
opposing counsel or any party who had made an appearance in the case. We 

agree that the accused's filing of his notice of resignation with the court on 

the morning of March 25, 1982, the final date set for trial of Decklev 

v. Giesv, and his mailing of that notice to counsel the prior day did not 

comply with the local rule. Furthermore, that resignation clearly violates DR 
2-llO(A)(l), which precludes a lawyer from withdrawing from employment in a 

proceeding pending before any tribunal which by rule requires the attorney to 

obtain the tribunal's permission to withdraw. More significantly, the accused's 

withdrawal under the circumstances set forth in our foregoing findings of fact 



60 In re Bennett 

also violates DR 2-llO(A)(2), which precludes an attorney from withdrawing 

from employment before taking reasonable steps to avoid prejudice to his 
client, which steps include giving due notice to the client with sufficient time 

to permit the client to obtain other counsel. 

After advising the Deckleys on June 17, 1981, that he could not continue 

to represent Mr. Deckley in the pending lawsuit but assuring them that he 

would seek other counsel for them, the accused apparently did not have any 

.direct contact with the Deckleys about the status of the case until the 

morning of March 11, 1982, when, in response to the accused's note left at the 

Deckleys' residence on March 9, 1982, .the Deckleys telephoned the accused, 

who then advised them that trial was .scheduled for that day but that he 

intended to dismiss the case. Given the condition of the accused's .file and 

the short extension of time granted by the court to seek other counsel, the 

Deckleys did not then have adequate time to obtain substitute counsel to try 

the matter. on March 25, 1982, as rescheduled; Although the accused testified 

that he made arrangements with one of his law partners to appear in court 

with the Deckleys . . .in his absence on March 25, 1982, neither the accused nor 
anyone in his firm did so and the Deckleys were required to appear in court 

without the assistance. of counsel to seek additional time, which the court did 

not grant. 

We note that, although the bar did not charge the accused with violating 

DR '2-I~o(c), the rule prohibits an attorney from requesting permission to 

withdraw in a matter pending before a tribunal except upon certain stated 

grounds, none 'of which appears to us to apply in this case. Furthermore, we 

are guided in our decision by ethical consideration 2-32 of the ABA1s Model 

Code of .Professional - Responsibility, which describes a standard that a lawyer 

contemplating withdrawal from employment of a client should aspire to ineet. 

The accused's cbnduct in this case falls short of that standard. 

By August 1980, almost a year after being retained by the Deckleys and 

four months after filing the action against, Dr. Giesy, the accused apparently 

began to revise his opinion about the merits of Mr. Deckley's case and realized 

that he y~ohld have difficulty' obtaining a medical expert to testify that 

Dr. Giesy had been guilty of any medical malpractice in his treatment of 

, Mr. Deckley. Prior to that, in late May 1980,' the accused told the Deckleys 

of the friendship between one of his partners and Dr. Giesy which was 
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apparently causing him some problems within his firm. Instead of attempting to 

withdraw as Mr. Deckley's attorney of record for either of those two reasons 
early in the course of the litigation, the accused waited until five days before 

the first trial setting in June 1981 to advise the Deckleys that he could not, 
or would not, continue to represent Mr. Deckley, citing primarily the conflict 
arising from his law partner's relationship with Dr. Giesy. Although at that 

time he advised the Deckleys that he would attempt to obtain substitute 

counsel, he waited until the eve of the March 11, 1982, trial setting to 

directly confront the Deckleys with his intention not to try the case despite 

no substitute counsel. The court's dismissal of Mr. Deckley's action with 

prejudice on March 25, 1982, was clearly a consequence of the accused's 

failure to either properly seek the court's permission to withdraw from the 
case well enough in advance. of trial to enable the Deckleys to seek new 

counsel on their own or make adequate efforts to secure new counsel for the 

Deckleys as he had undertaken to do. 

Although the accused, apparently developed the opinion that he had little 

chance of prevailing at trial for Mr. Deckley, and although he was unable to 

obtain any meaningful settlement offer from the defendant which would afford 

Mr. Deckley the opportunity to conclude the case without going to trial, we 

conclude that the conflict within the accused's law firm arising out of the 

friendship between one of his law partners and Dr. Giesy was a motivating 

factor in the accused's reluctance to further develop and pursue Mr. Deckley's 
claim. It was certainly ,the primary reason that the accused cited to the court 

for seeking postponements of the trial. Ln any event, the accused unilaterally 

decided not to proceed to trial but to withdraw from his representation of 

Mr. Deckley in an untimely and improper way. As a result, .Mr. Deckley did 

not get his- "day in court" on his claim against Dr. Giesy. Although we are 

satisfied from the evidence presented that Mr. Deckley's claim against 

Dr. Giesy had limited merit at best, we cannot conclude that another attorney, 

given adequate time to evaluate and prepare the case, would not have taken it 

to trial with perhaps a remote hope of success. Under the circumstances, the 

accused's conduct violated DR 6-101(A)(3) and DR 7-101(A)(2). 

Regarding the third claim by the bar that the accused engaged in 

dishonest or deceitful conduct and made' false statements to the court in 

connection with the filing of the Friday weekly call praecipe, we simply do 

not find that the evidence supports that charge and we hereby dismiss it. 
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We conclude that the accused should be publicly reprimanded and we 
hereby recommend that this opinion constitute that sanction. In 

recommending this sanction, we take into account the doubtful merit of Mr. 

Deckley's claim against Dr. Giesy and the fact that the Deckleys incurred no 

expenses for legal fees as a result of the accused's representation of them. or 

of their last minute .efforts to obtain substitute counsel to try Deckley 

v. Giesv. Although more severe discipline was imposed in the case of U 
Boland, 288 Or 133, 602 P2d 1078 (1979), for conduct that also violated DR 6- 

101(A)(3) and DR 7-101(A)(2), we do not find that the accused's conduct in 

.this' case is of the same, caliber as the conduct involved in In re Boland. 

Although this case raises the issue of the. extent of a lawyer's freedom, 

having taken .on a case on a contingent fee basis believing it to have merit, 
to withdraw from -that case after further discovery and evaluation lead the 
lawyer to, conclude that the case is not likely to be successful, we. need not 

attempt to definitively answer that question upon these facts. The accused - 
had available to him prescribed methods for attempting to withdraw from the 

'case, which required court approval, but he did kot pursue them. Had he 
done so, the'legal.rug may not have been pulled out, from under Mr. Deckley 

as abruptly and ,irreparably as it was when the court dismissed his case 

"without any hearing on its merits. 

Dated his  21st day of June 1985. 

Is1 Paul J. Kellv 
PAUL J. KELLY, JR. 
TRIAL PANEL CHAIRPERSON 

Is/ Chris L. Mullmann 
CHRIS L. MULLMANN 

IS/ Edward J. Sirns 
EDWARD SIMS 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of ) Nos. 84-22; 84-48 

JAMES C. JAGGER 

Accused. 

Bar Counsel: Laura Parrish, Esq. 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NOS. 84-22; 84-48 
1 

JAMES C. JAGGER, ) TRIAL PANEL OPINION 
) 

Accused. 1 

This disciplinary proceeding was tried before the trial panel on July 15 
and July 16, 1985. The Oregon State Bar appeared by Laura Pamsh and the 
accused appeared pro se. , 

In. both causes of complaint in this proceeding, the accused is alleged to 

have violated the standards of professional conduct established by DR 9- 

102@)(4) of the Code of Professional Responsibility, in one instance with a 
former ,client named Russell (Case No. 84-22) and in another with a former 

client named McCormick (Case No. 84-48). 

.There were no objections to the documents offered by the bar and all 21 

exhibits. were received. There were no motions directed at the pleadings or 

the proceedings. one: "conflict of interest" objection was raised -but was 
resolved as set out in this opinion. 

Russell Case 

  he accused represented Mr. Russell at a trial in Lane County Circuit 

. Court, where defendant kussell was charged with criminal violations arising 

out of a..serious automobile accident, which included a fatality. Russell was 

convicted. The bar charged that the accused failed to turn over materials 

acquired 'during the representation, which allegedly were the "property" of 

Russell, but not returned. 

Mr. Russell and his wife testified in support of the charges; the accused 

testified for himself. Mr. Russell's testimony was short and to the point; he 

complained that (1) he had never received a copy of a report he claimed was 

. , prepared by the 'private investigator retained by the accused to assist in his 
defense, and (2) he was not sure that he had received all the photographs 

taken k d  developed by that same private investigator. Mrs. Russell testified 
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that, some period of time after her husband's sentencing, she did receive 
police reports, photographs, and other documentary material from the accused, 

which Russell wanted for post-conviction relief or other purposes. 

The accused testified that he provided certain file copies of the police 

reports and other materials to Mrs. Russell when requested a month or more 

after Mr. Russell's sentencing. Other materials, which were exhibits at the 

trial and which remained in ,the custody of either the Lane County Circuit 

Court clerk or the court of appeals, were not turned over to the Russells until 

after the court of appeals affirmed the conviction and the exhibits were 

released by the appropriate clerk. Russell's principal complaint was that he 

had never received' a copy of the private investigator's report and he was not 

satisfied that he had received all of the photographs that were taken and 

developed by the investigator. 

The accused testified 'that at his direction, the private investigator had 
not produced a written repoh. The evidence: was unclear on whether all the 

photographs were turned over to the Russells, but there were no photographs 
remaining in the accused's files associated with the Russell case. 

It was clear from reading the various letters from the accused to the 

bar, responding to the complaints of Mr. Russell and of Mr. McCormick (Case 

No. 84-48), that the accused did not maintain a good file system, and that he 

did not review the situation carefully before responding to the bar. For 

example, the accused wrote-,several letters during the pre-complaint 

investigatory phase of this matter, to various investigative representatives of 

the bar, acknowledging that large portions of his files were destroyed, and left * 
a clear implication that materials, which either might have or ought to have 

been turned. over to the Russells, were d$stroyed. At the time of the hearing, 
the accused testified that his memory was now refreshed by the Russells' 

testimony at the hearing, and that he recalled that all of the photocopies of 
the police records and other materials that were in the Russell file were 
turned over to Mrs. Russell on one of her visits to his offices. The accused's 

testimony is inconsistent with his letters to the bar and other materials in 
evidence on the matter. However, Mr. Russell made it clear in his testimony 

that his only complaint was not receiving a report, a report which on this 

record never existed. 



Although there were inconsistencies between the accused's 
communications with the bar and his mal testimony, on the destruction of 

materials in the Russell file, the trial panel makes the following findings of 

fact: 

1. The private investigator retained by the accused to assist in the 

defense of Mr. Russell did not prepare a written report of his investigation. 

2. The private investigator did take and develop certain photographs, 
which were delivered at one time or another by the accused to Mr.  iss sell 
through his wife. 

3. The accused did not fail to provide file materials to Mr. Russell' or 

his wife. 

Based upon these findings of fact, it is the decision of the 'trial panel 

that the Oregon State Bar did not establish by clear and convincing evidence 

that the accused violated the standards of professional conduct established by 

DR 9-102(B)(4) of the Code of Professional Responsibility. The charges in Case 

No. 84-22 should be dismissed. 

The second cause of complaint alleges that the accused violated the 

standards of professional conduct established in DR 9-102@)(4) based on the 

, Code of Professional .Responsibility in the representation of a Mr. 

McCormick. The accused was appointed in Lane County Circuit Court to 
defend Mr. McCormick, who was indicted for murder. The specifics of the 

alleged professional misfonduct are that McCoimick entrusted a file box 

containing personal property of various records, which he turned over to the 

accused - for the.'trial, but were not, retumed; . that a photograph belonging to 
McCormick's mother which was turned over to the accused for use in the 

-trial w& not returned; and that the accused destroyed all of the police 

reports,. medical reports, military reports, and other documents he obtained in 

co~ec t ion  with the preparation and trial of the case, rather than turning 

them over,to McCormick. 

The prindiph portion 'of the two days of hearing ' on the combined 

complaint was spent on the McCormick allegations. A total of 21 exhibits, 

several of them of multiple pages, were admitted into evidence on the 

McCormick charges. 
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1. The Photographs 

It is not disputed that Mr. McCormick was involved in the shooting; his 
planned defense was the post-traumatic stress disorder, based on his Vietnam 
military service. A part of that defense was to demonstrate that over a 
period of time there were demonstrable changes in the personal physical . 
appearance of McCormick. As proof of this, a photograph of McCormick was 

obtained from his mother and put into evidence at trial. Mrs. McCormick 

testified that the photograph frame was returned to her, but the photograph 

was not. The evidence includes a letter from the mother of Mr. McCormick to 
the accused, requesting the return of the photograph or an explanation. The 

accused testified that the photograph was in evidence, and since the appeal 

was still pending before the court of appeals, the photograph was in custody 

of the court. 

On Qe record, the trial panel finds that this photograph has not been 

destroyed, that upon the conclusion of the appeal the photograph will be 
available to be returned to Mr. McCormick's mother, and that there is no 

evidence that the accused viola@ any standard of professional conduct with 

respect to this property. A prompt and courteous response to Mr. 

McCormick's mother about the photograph would have prevented this confusion 
and her frustration. This may have also prevented the confusion between the 

accused's letter to the bar on this issue. 

2. The File Box 

During the opening statement of the accused, it was disclosed that a 
witness for the accused would be one Michael Whitney, a Eugene private 

investigator. The accused identified Mr. Whimey as having been the 

investigator .appointed to assist in the defense of the McCormick case. Based 

on that information, panel member Harold disclosed that Mr. Whitney had on 

occasions served as a private investigator for his law firm in civil litigation. 

The panel chair disclosed that he knew Mr. Whitney and had worked with him 

several years before. Bar counsel indicated that she had no objections to trial 

panel proceeding on, but requested an opportunity to discuss the matters with 
McCormick. Mr. McCormick requested bar counsel to make an objection on 

the basis of "conflict of interest." Following discussion among the members, 

the chair determined to continue with the hearing and reserve any ruling until 



an actual controversy arose or there was some need to determine if any 
conflict existed. 

Mr. McCormick testified that he directed his family to take a file box, 

filled with medical records, military records, previous criminal problems, 
" family records, military medals or service awards, and other personal items, to 

the accused for use 'in defending McCormick on the charge. According to his 

testimony the box was "stuffed full" with a number of documents. 

Mr. '~cdormick's  wife,' father, and mother all testified about the file 

box. Mr. Whitney was called and testified about the file box. The file box 

was never produced into evidence, although the testimony was that it was 
then available in Toledo, Oregon. 

Mr. McCormick's wife testified to her recollection of the contents of the 

file box, but she was less specific and indicated that the box, although full, 

was not "stuffed" as Mr. McCormick indicated. It must be pointed out that 
Mr. McCormick was-in custody from the time that he was arrested, ahd that it 

was some time later before the file box was delivered by his family to the 

accused. Mr. McCormickls father and mother recalled the file box being "full." 

However, they never inventoried the contents of the file box, and neither was 

able t o  testify with any certainty to exactly what was in the box. Both 

repeated the assertion of Mr. McCormick that the complete file box was not 

returned; but neither could say what was missing. Clearly both his mother and 
father relied on Mr. McCormick's assertions of what was missing from his file 

box. Mr. McCormick's wife did not make an inventory, and was unable to 

clearly testify on exactly what, was in the file box when delivered to the 

accused. 

The accused testified that after the file box was delivered to him, he 

con'tacted Mr. Whitney and arranged to meet Whitney at the accused's home to 

a go tkough the file box and see what records were there to .assist in the 

defense. 

Mr. Whitney testified that he was instructed not to make a written 

repdrt in this case, and so he had no written report nor did he have any 

notes or tape recording or anything else to refresh his ,memory. He recalled 

that it was a metal file box, but hk could not describe it further, except that 

the contents had a particularly strong odor. He testified that there were a 

number of documents in the file box, but he could not indicate the degree of 



"fullness" of the contents. Mr. Whitney, who had a number of years of 
experience on the Eugene Police Department before becoming an independent 

private detective, testified that the documents were copies of parts of reports 

or other types of copies, and because they were copies he knew would not 'be 

independently admissible as evidence. He said he and the accused quickly 

decided that the contents of the box were of no help for the trial. 

The accused testified that the file box was returned the next day to his 

office and placed in his law library, where it remained until after the trial. 

After trial the accused returned the file box to Mr. McCormick's family, and it 
was about two months before anyone looked at its contents. The accused 

testified that as far as he could recall, unless there were one or two papers 

used at trial, all the contents of the file box were returned exactly as 

delivered to him. 

At the request of Mr. McCormick, one of his sisters photocopied the 
contents of the file box and sent it to Mr. McCormick, who was by then a 

resident at the Oregon State Penitentiary. Mr. McCormick's testimony was 

that in looking at the photocopies provided to him, he determined that a 

number of items that had been present in the file box when it was delivered 

to the accused were now missing. No photocopies were offered to prove the 

accuracy of that process. 

The trial panel finds that there was no conflict of testimony on the file 

box between Mr. Whitney and any of the McCormick witnesses. Accordingly, 

there is no necessity for the trial panel to try to resolve any disputed facts in 
favor of either Mr. McCormick or Mr. Whitney. No one could ascertain what 

was in that file box at the time before the accused received it. No "conflict 

of interest" existed for the trial panel in this case. 

The trial panel finds that the bar did not produce clear and convincing 

evidence that the accused violated the standards of professiond conduct 

established by DR 9-102(B)(4); the bar did not prove by clear and convincing 
evidence that the accused failed to return the file box contents. 

Despite making this finding, the trial panel must express its frustration 

with the failure of the accused to have maintained files on what he did with 

the McCormick client files. It is clear from the overall hearing that the 

accused had not reviewed the facts carefully enough before he responded, prior 

to the filing of the complaint in these proceedings, to the bar or to 



Mr. McCormick or to Mr. McCormick's family on these issues. It was painfully 

clear that the accused was not fully prepared for this hearing, and that he has 

not accurately reviewed all the trial court records and other material available 

to him at the clerk's office or elsewhere to fairly reconstruct the situation. 

3. The "Reports" and "Documents" 

The rest of the bar's case against the accused is based on a number of 

intertwined allegations by Mr. McCormick that medical reports, military 

records, photographs, investigative reports, and other "documents" or "reports" 

were destroyed by the accused and not delivered to McCormick. 

Obviously, the principal concern of DR 9-102 is that an attorney account 

for monies, securities, and other valuables belonging to a client. Within that 

language is included the concept that the documentary material accumulated by 

an attorney in the course of representing a client is property of the client and 

not of the attorney. It is also clear from the disciplinary rule that tangible 

things, regardless of how obtained by the attorney, must be turned over to the 

client, to the order of the client, or discarded only at client's direction or 

with the client's consent. 

The language of DR 9-102 is not complete on what a lawyer must or must 

not do, but the trial panel finds persuasive the directions of Informal Opinion 

No. 1384 (March 14, 1977) of the American Bar Association Committee on 

Ethics and Professional Responsibility. As that committee pointed out, "good 

co&on sense should provide answers to most questions that arise" in this 

area. The trial panel finds that the opinion of that committee states the 

minimal standards of professional conduct on the issues in this case: 

1. Unless the client consents, a lawyer should not, destroy 
or discard items that clearly or probably belong to the client. Such 
items include those furnished to the lawyer by or in behalf of the 
client, the return of which could reasonably be expected by the 
client, ,and original documents (especially when not filed or 
recorded in the public records). 

2. A lawyer should use care not to destroy o r ,  discard 
information that the lawyer knows or should know may still be 
necessary or useful in the assertion or defense of the client's 
position in a matter for which the applicable statutory limitations 
period has not expired. 

3. A lawyer should use care not to destroy or discard 
information that the client may need, has not previously been given 
to the client, and is 'not otherwise readily available to the client, 
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and which the client may reasonably expect will be preserved by the 
lawyer. 

4. In determining the length of time for retention of 
disposition of a file, a lawyer should exercise discretion. The 
nature and contents of some files may indicate a need for longer 
retention than do the nature and contents of other files, based 
upon their obvious relevance and materiality to matters that can be 
expected to arise. 

5. A lawyer should take special care to preserve, 
indefinitely, accurate and complete records of the lawyer's receipt 
and disbursement of trust funds. 

6. In disposing of a file, a lawyer should protect the 
confidentiality of the contents. 

7. A lawyer should not destroy or dispose of a file without 
screening it in order to determine that consideration has been 
given to the matters discussed above. 

8. A lawyer should preserve, perhaps for an extended time, 
an index for identification of the files that the lawyer has 
destroyed or disposed of. 

We now apply these standards to the McCormick allegations on the 

reports and documents gathered by the accused during his representation. 
Until the second day of the hearing on these charges, the record was 

quite complete that any number of contents in the client files maintained by 

the accused on Mr. McCormick had been destroyed. There is the affidavit 

filed before the Lane County Circuit Court exhibit 16); there is the letter 

from the accused to George A. Riemer, general counsel of the Oregon State 
Bar, dated March 7, 1984 (Exhibit 14); there is a conversation between the 

accused and David M. Logan, referred to in the letter from the accused to 

Mr. Logan dated June 22, 1984 (Exhibit 15); and there are two letters from 

the accused .to Mr. McCormick dated August 22, 1983 (Exhibit 6), and dated 
December 14, 1983 (Exhibit 7). In all of these, the accused either swears or 
represents that he destroyed various contents of his client files associated with 

his representation ,of Mr. McCormick. In the accused's opening statement 

before this trial panel, he acknowledged that at least police agency reports 

provided to him in tlie McCormick representation had been destroyed (Tr. 14). 

It was only on the second day of the hearing, after the complainants 
and their various witnesses had testified, that the accused began to explain 

how he was mistaken after all this period of time, and that everything either 



had been returned or was in evidence in the McCormick trial record. This 

latter testimony is not credible. It comes too late in the controversy; it 

followed concessions by the McCormick witnesses that some materials had been 

returned; it followed production of various court files and records; and the 
trial panel is unanimously of the opinion, in passing on the demeanor and 

candor of the accused, that this testimony is not credible. 

In addition to these inconsistencies, a careful consideration of the 

language used by the accused indicates an extreme equivocation. For 

example, on the second day the accused began to testify in a conditional 
historical tense, for example, saying such things as "I would have assumed 

that I" did this or that .with the records (Tr. 357). A quick examination of 
this language shows that this is not direct testimony of what he assumed in 

the past erroneously and now correctly understands. Instead it is an 

equivocating, conditional kind of testimony that was not credible. 

The trial panel finds that: 

1. The accused did not destroy "his client's file materials" knowing 

that this would affect the McCormick appeal, as charged by the bar. 

2. The police reports, military records, medical reports, and all the 

other documents and materials gathered by the accused during the 
representation of Mr. McCormick belonged to McCormick. 

3. The accused destroyed or discarded police reports, military records, 
medical reports, and other information that the accused knew or should have 

known ,would be necessary or useful to Mr. McCormick following his 
conviction. 

4. The various records of Mr. McCormick which the accused destroyed 
or discarded, even if filed with a circuit clerk or the clerk of the court of 

appeals, or if a record of a police or government agency, were not readily 
available to Mr. McCormick (whether because of the costs or because of his 

incarceration or because of the unwillingness to cooperate by a district 

attorney's office, a sheriff's office, or police department, or otherwise) and 

McCormick reasonably expected these would be preserved by the accused. 

5. The accused failed to maintain an index for identification of the 

various client materials that were destroyed or disposed of. 
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Based upon these findings of fact, it is the decision of the trial' panel 

that, taking all of the testimony, including the accused's, the Oregon State Bar 

established by clear and convincing evidence that the accused violated the 

standards of professional conduct established by DR 9-102@)(4) of the Code 

of Professional Responsibility with respect to this aspect of the charges in 

Case No. 84-48. 

DISPOSITION 

The charges against the accused in Case No. 84-22 are dismissed. 

The charges against the accused in Case No. 84-48, alleging violations of 

the standards of professional conduct with respect to the reports and 

documents obtained by the accused in the course of representing client 

McCormick are sustained. The  remaining specifications of misconduct .under 

Case No. 84-48 are dismissed. 

SANCTIONS 

The sanction imposed by the trial board against the accused is that of 

public reprimand. 

Dated this 6th day of August 1985. 

Is1 Janet B. Amundson 
JANET AMUNDSON, PUBLIC MEMBEI 

Is1 Timothv J. Harold 
TIMOTHY J. HAROLD, MEMBER 

Is1 Mark W. Perrin 
MARK W. PERRIN, CHAIR 
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OREGON STATE BAR DISCIPLINARY BOARD 

In Re: ) 

Complaint as to the Conduct of 
) 
) OSB NO. 85-65 
1 

JAMES P. BRADLEY, j OPINION 

Accused. 
1 
) 

This matter has been submitted for review by the undersigned pursuant 
to Oregon State Bar Rule of Procedure 3.6(e). A complaint was filed against 

the accused and subsequently the accused and the bar executed a stipulation 

for discipline, which recites the relevant facts as follows: 

IV. 

Debi Debusk and Mary Baker were arrested in June 1984. Baker 
was a passenger in Debusk's car at the time they were arrested. 
Debusk was charged with DUII and resisting arrest. Baker was 
charged with assault and resisting arrest. The accused was 
appointed by the Josephine County District Court, through 
Josephine County Defense Lawyers, Inc., to represent Baker on 
June28, 1984. Thereafter, Debusk retained the accused to 
represent her on July 2, 1984. 

At the time the accused agreed to represent Debusk he failed 
to properly evaluate the propriety of representing both Baker and 
Debusk at the same time. It was only in November 1984 that the 
accused decided that he should not continue to represent Baker 
while he was representing Debusk. While Baker was his first 
client, the accused chose to retain the case of Debusk who was a 
fee-paying client as opposed to Baker, who was court appointed. 

VI. 

Subsequent to accused's withdrawal from representation of 
Baker, the accused subpoenaed Baker on December 28, 1984, to 
appear at Debusk's trial on January 3, 1985. On the same day, 
December 28, 1984, the accused met with Debusk and Baker to 
prepare for Debusk's upcoming trial. The accused spoke with Baker 
about her contemplated testimony notwithstanding the fact that he 
knew that Baker was represented by other counsel and that he had 
not received permission from that attorney to speak directly to 
Baker. Furthermore, the accused failed to properly evaluate the 
propriety of continuing to represent Debusk when his former client, 
Baker, was to be called as a witness at Debusk's trial. 
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VII. 

Just before the trial of Debusk's case, Baker consulted with 
the partner of her attorney (her attorney was on vacation) and was 
advised not to testify at Debusk's trial. At that time, the accused 
proceeded to represent Debusk. Baker was not called as a witness 
at Debusk's trial. 

VIII. 

While accused did mention to his clients a possible conflict of 
interest when he undertook to represent Debusk, he did not obtain 
their informed consent to his representation of both of their 
interests. Furthermore, the accused did not withdraw from 
representing Debusk when he determined that the potential conflict 
between the interests of Baker and Debusk prevented him from 
continuing to represent both of them. The accused did not pay 
strict attention to the requirements of DR 5-105(A)-(C) and admits 
his violation of these rules in this case. See In re O'Neal, 297 Or 
258, 683 P2d 1352 (1984); In re Porter, 283 Or 517, 584 P2d 444 
(1978). 

IX. 

The accused also admits to violating DR 7-104(A)(1) inasmuch 
as he spoke directly to Baker after he knew she was represented by 
independent counsel concerning the charges he had previously 
represented her on. The accused did not have consent of his 
former client's new attorney and concedes that he should have 
worked through that attorney in arranging for Baker to testify at 
the trial of Debusk. 

In mitigation, the accused has acknowledged his violation of 
these rules and he has been separately sanctioned by Josephine 
County Defense Lawyers, Inc., based on similar findings. 

XI. 

The accused has no prior record of reprimands, suspensions, 
or disbarment. 

The accused has agreed to accept a public reprimand for the stipulated 

ethical violations. This procedure is provided for in Rule of Procedure 3.6. A 

stipulation'has been reviewed by general counsel and approved by the state 

professional responsibility board. 
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The undersigned have reviewed the 

approved it. 

By: 

Dated this 9th day of October 1985. 

IS/ A. E. Piazza By: 
A. E. PIAZZA 
REGION 3 CHAIRPERSON 
DISCIPLINARY BOARD 

stipulation for discipline and 

IS/ David C. Landis 
DAVID C. LANDIS 
STATE CHAIRPERSON 
DISCIPLINARY BOARD 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NO. 85-65 
\ 

JAMES P. BRADLEY, j STIPULATION FOR 
) DISCIPLINE 

Accused. ) 

Comes now, James P. Bradley, attorney at law, and stipulates to the 

following matters pursuant to Rule of Procedure 3.6(c). 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 

t o  carry out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

11. 

The accused, James P. Bradley, was admitted by the Oregon Supreme 
Court to the practice of law in Oregon on September 22, 1981, and has been a 

member of the Oregon State Bar continuously since that time, having his 

office and place of business in Josephine County, Oregon. 

111. 

The State Professional Responsibility Board, at a meeting held on August 

3, 1985, approved for filing against the accused a formal complaint alleging his 

violation of DR 5-105(A)-(C) and DR 7-104(A)(l). The accused wishes to 

stipulate to the violation of these rules and accept the imposition of a public 

reprimand for these violations. 

IV. 

Debi Debusk and Mary Baker were arrested in June 1984. Baker was a 

passenger in Debusk's car at the time they were arrested. Debusk was 

charged with DUII and resisting arrest. Baker was charged with assault and 

resisting arrest. The accused was appointed by the Josephine County District 

Court, through Josephine County Defense Lawyers, Inc., to represent Baker on 
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June 28, 1984. Thereafter, Debusk retained the accused to represent her on 
July 2, 1984. 

v. 
At the time the accused agreed to represent Debusk he failed to 

properly evaluate the propriety of representing. both Baker and Debusk at the 

same time.' It was only in November 1984 that the accused decided that he 
should not continue to represent Baker while he was representing Debusk. 

While Baker was his first client, the accused chose to retain the case of 

Debusk who was a fee-paying client as opposed to Baker who was court 
appointed. 

VI . 

Subsequent to the accused's withdrawal from representation of Baker, 

the accused subpoenaed Baker on December 28, 1984, to appear at Debusk's 

trial on January 3, 1985. On the same day, December 28, 1984, the accused 

met with Debusk and Baker to prepare for Debusk's upcoming trial. The 

accused spoke with Baker about her contemplated testimony notwithstanding 
the fact that he knew that Baker was represented by other counsel and that 

he had not received permission from that attorney to speak directly to 
Baker. Furthermore, the accused failed to properly evaluate the propriety of 

continuing to represent Debusk when his former client, Baker, was to be 
called as a witness at Debusk's trial. 

VII. 

Just before the trial of Debusk's case, Baker consulted with the partner 

of her attorney (her attorney was on vacation) and was advised not to testify 

at Debusk's trial. At that time, the accused proceeded to represent Debusk. 
Baker was not called as a witness at Debusk's trial. 

VIII. 

While accused did mention to his clients a possible conflict of interest 
when he undertook to represent Debusk, he did not obtain their informed 

consent to his representation of both of their interests. Furthermore, the 

accused did not withdraw from representing Debusk when he determined that 

the potential conflict between the interests of Baker and Debusk prevented him 

from continuing to represent both of them. The accused did not pay strict 
attention to the requirements of DR 5-105(A)-(C) and admits his violation of 
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these rules in this case. In re O'Neal, 297 Or 258, 683 P2d 1352 (1984); 

In re Porter, 283 Or 517, 584 P2d 744 (1978). 

IX. 

The accused also admits to violating DR 7-104(A)(1) inasmuch as he 

spoke directly to Baker after he knew she was represented by independent 

counsel concerning ,the- charges he had previously represented her on. The 

accused did not have the consent of his former client's new attorney and 

concedes that he should havk worked through that attorney in arranging for 

Baker to testify at the trial of Debusk. 

In mitigation, the accused has acknowledged his violation of these rules 

and he has been separately sanctioned by Josephine County Defense Lawyers, 
Inc., based.on similar findings. 

XI. 

The accused .has no prior record of reprimands, suspensions or 

disbarment. 

XII. 

The accused agrees to accept a public reprimand for the stipulated 

ethical violations set forth above. 

XIII. 

This stipulation has been freely and voluntarily made by the accused, 

Jahes P. Bradley, as evidenced by his verification below, with the knowledge 

and understanding that this stipulation is subject to the approval of the state 

professional responsibility board and the' disciplinary board. If rejected by 

either body, the bar shall proceed to file a formal complaint against the 

accused in this case and to conduct a hearing in this matter pursuant to the 

rules and procedure. 

XIV. 

Whereas, the accused requests the general counsel of the Oregon State 

Bar to submit this stipulation to the state professional responsibility board for 

approval and if approved, to the disciplinary board for consideration pursuant 

to the terms of BR 3.6. 
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Executed this 12th day of September 1985. 

Is/ James P. Bradlev 
JAMES P. BRADLEY 

I, James P. Bradley, being first duly sworn, say that I am the accused in 

the above-entitled proceeding and that I have entered into the foregoing 

stipulation for discipline freely and voluntarily and I further attest that the 

statements contained in the stipulation are true and correct as I verily 

believe. 

IS/ James P. Bradlev 
JAMES P. BRADLEY 

Subscribed and sworn to before me this 12th day of September 1985. 

IS/ Violet Bisho~ 
Notary Public for Oregon 
My commission expires: 8/12/86 

Reviewed by general counsel on September 28, 1985, and approved by the 

state professional responsibility board on September 28, 1985. 

IS/ Geor~e  A. Riemer 
GEORGE A. RIEMER 
GENERAL COUNSEL. 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of ) No.84-116 

LAWRENCE W. JORDAN, 

Accused. ) 

Bar Counsel: Thomas J. Reuter, Esq. 

Counsel for Accused: Lawrence W. Jordan, Esq., pro se 

Trial Panel: Jackson L. Frost, Trial Panel Chairperson; Russell W. Tripp (public 
member); and George R. Duncan 

Dis~osition: Accused found guilty of violation of DR 6-101 (A)(3). Reprimand. 

Effective Date of O~inion: November 1, 1985 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NO. 84-116 

LAWRENCE W. JORDAN, 
) 
) OPINION AND DISPOSITION 

Accused. 
) 
1 

This matter came before the undersigned trial panel upon the complaint 
alleging that the accused neglected a legal matter entrusted to him in 

violation of DR 6-101(A)(3). The trial panel conducted a hearing at Salem on 

September 24, 1985, attended by the accused, appearing in his own behalf, 

Mr. Thomas J. Reuter as counsel for the bar, and witnesses including the 

complaining party, during which testimony and other evidence were received. 

Upon conclusion of the hearing the accused was granted the opportunity to 

produce additional documentary evidence, which was promptly produced and 

distributed to the panel members and bar counsel. Without objection or 

further response, the panel again met in Salem on October 8, 1985, to confer 

and compose its opinion. 

It is undisputed from the evidence that Norman Butler contacted and met 

with the accused in January 1984, seeking legal advice with regard to Butler's 

claim based upon a purchase contract to certain real property in Linn County. 

Although the validity and value of Butler's claim were disputed by the 

testimony, the accused by his testimony acknowledged Butler's claim had 

"nuisance value" and that he attempted to negotiate a settlement which was 
rejected. Subsequently a suit to quiet the title of the real property was filed, 

naming Butler as defendant, and the accused accepted service of the summons 

and complaint on behalf of Butler on or about March 19, 1984, as documented 

by the court record. By letter dated April 9, 1984, the plaintiff's attorney 

gave notice to the accused that a default order would be sought if no response 

was received from the defendant on or before noon, April 20. It is not clear 
from the evidence when the accused received notice that a default order had 

been entered on April 23, but the default was obtained promptly in keeping 

with the terms of the notice letter dated April 9. The accused testified that 



84 hre Jordan 

he told Butler repeatedly of the need to respond to the summons, to provide 

information to support the response and to pay the accused funds for fees and 

costs. The accused also testified that he so notified Butler by letter. The time 

records submitted by the accused do indicate that the accused communicated 

with Butler by telephone and that on April 24, 1984, he advised Butler to 

"drop the case" but these records do not indicate any letter was forwarded to 

Butler, and no such letter has been introduced as evidence. The evidence is 

undisputed that by billing dated April 26, the accused charged Butler for 

services rendered, and that on May 3 a decree was entered based upon the 

earlier default order. Butler testified he was unaware that the default and 

decree were entered until he personally reviewed the court file after May 3, 

1985. 

,The trial panel is clearly convinced by the evidence that after accepting 

service on behalf of Butler the accused neglected either to appropriately notify 

Butler of the need to respond to the court, or in the alternative, to enter an 

appearance in court. The panel concludes that under the circumstances the 

accused by his neglect violated DR 6 -101(A)(3). 

Recognizing that Jordan has practiced law for fourteen years, that there 

is no evidence of any prior disciplinary action against the accused, and that 

the claim of his client to the property in question was not strongly supported 

by the evidence available to the accused, a public reprimand is hereby 

administered . 
Dated this 10th day of October 1985. 

IS/ Jackson L. Frost 
JACKSON L. FROST 
PANEL CHAIRPERSON 

IS/ Russell W. T ~ D D  
RUSSELL W. TRIPP 
PANEL MEMBER 

IS/ George R. Duncan. Jr. 
GEORGE R. DUNCAN 
PANEL MEMBER 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NOS. 84-45; 84-70 

RICHARD W. COURTRIGHT, 
) 
) 

Accused. 
1 

Bar Counsel: Steven W. Kaser, Esq. 

Counsel for Accused: Ervin B. Hogan, Esq. 

Trial Panel: E. R. Bashaw, Trial Panel Chairperson; Duane G. Miner (public 
member); and Stephen H. Miller 

Disvosition: Accused found guilty of violations of DR 6-101(A)(3) and DR 7- 
10 1 (A) (2). Reprimand. 

Effective Date of Ovinion: December 24, 1985 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 
) NOS. 84-45; 84-70 

Complaint as to the Conduct of 1 
) FINDINGS OF FACT, 

RICHARD W. COURTRIGHT, ) CONCLUSIONS, AND 
) SANCTIONS OF 

Accused. ) DISCIPLINARY 
) BOARDPANEL 

This matter was heard at Medford, Oregon, on October 11, 1985. 
Representing the bar was Steven W. Kaser of Roseburg. Representing the 

accused was Ervin .B. Hogan of Medford. The bar presented the testimony of 
three witnesses. Defendant testified and presented the testimony of five 

other witnesses. Two exhibits were received, one of which (Exhibit 1) was a 
stipulation of facts by the parties, from which many of the findings are 
drawn. 

The panel consisted of Stephen H. Miller of Reedsport, Duane Miner of 
Roseburg, and E. R. Bashaw of Medford, Chair. 

FINDINGS OF FACT 

The Oregon State Bar alleged six causes of complaint. Each cause of 

complaint alleged violations of (1) DR 6-101(A)(3) of the Code of Professional 

Responsibility and (2) DR 7-101(A)(2) of the Code of Professional 

Responsibility. 

The attached stipulations (Exhibit 1) are adopted as part of the findings 

of fact as to each count. In addition, the following findings are made: 

First Count: Nelson Estate. The work of the probate was substantially 
complete as of November 1, 1982, but 16 months later the accused had not 

completed the probate. The remaining items were so routine that the 

attorney who succeeded accused charged no fee. The accused's inaction 

resulted from his rapidly worsening condition below more particularly 

described and the duration of the neglect considering the accused's condition 

was not sufficient to justify a finding of intentional nonperformance of 

contract of employment. 
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Second Count: Bruse Estate. The legal work in the estate started 
December 1975 and was completed by August 1976 except for the fact that the 

state income tax clearance was not secured. This awaited a determination of 

liability resulting from the decedent's failure to report income during life, and 
the personal representative's lack of information concerning decedent's 

income. No evidence was presented as to how this impasse was to be solved, 
but the estate pended on the issue for eight years. The attorney who then 

took over the estate resolved the problem within four months. Taxes, 

penalties, and interest totaled $1,330. The bar offered no evidence as to how 

much of the $1,330 may be attributed to the delay, but the panel must infer 
that some interest accrued as a result of the delay. The delay was extreme 
and an inference of intent must be made. 

Third Count: Fiske Estate. The estate opened in August 1976 and was 

not closed as of April 1984. The claims against the estate exceeded its 

assets, so that the only persons with an interest in it were the creditors. The 

accused and the personal representative compounded and settled with all 
creditors pro rata or according to priorities and this was completed by 

accused sometime after March 1978. When the other attorney took over in 

March 1984, six years later, all that remained was to secure current tax 

releases and make a final accounting. This was not accomplished by the 

succeeding attorney until '1985. The reason for the latter delay was not 

explained by the bar, but to delay six years in performing tasks requiring one 

year was extreme. 

Fourth Count: Jones Estate. No substitute evidence was introduced by 

the bar or the accused beyond the stipulation: The accused in his answer 

admitted the conclusory allegation of neglect. There was no evidence from 

which the panel could draw any further inference regarding the intent, if 

any, from the two-year delay. The accused's evidence concefning his 

condition sufficiently explains the delay so that the burden of clear and 

convincing evidence was not carried on the issue. 

Fifth Count: Gilinskv Estate. The Gilinsky Estate was undertaken by 

the accused in January 1983, filed in March 1983, and taken over by another 

attorney in March or April 1984, at which time it was necessary for the 

succeeding attorney to do the accounting, inheritance tax returns, get tax 



clearances, and close. The succeeding attorney performed these remaining 

tasks in seven months. 

The estate was one of 21 files accused had with the Gilinskys. Decedent 

died ,during the 60-day period after a dissolution decree, leaving the marital 

property interests in confusion by reason of parties' failure to complete the 

divisions provided in the settlement agreement, and the further complication 

that the "widow" remained the personal representative named in the will. The 

negotiation and settlement of these property issues had considerable priority 

and the accused accomplished this most difficult part of the matter. 

Considering the complexity of the issues involved, it is not possible to 

conclude that the total time required for the entire process was unreasonably 

prolonged. The fees charged by the accused and the succeeding attorney 

totaled less than the succeeding attorney would have charged had he dealt 

with the entire affair. 

Sixth Count: Dunn Estate. The DUM Estate opened December 29, 1982. 

It was an ancillary probate. As of March 1984, about 15 months later, the 

accounting and inheritance tax returns remained to be done. The attorney 

who took over this task completed it in April 1985, a year later. The accused 

had received $500 to apply on fees, expended $216 for publication and filing 

fees, sent $276.50 to the attorney who took over the probate, retaining only 

$7.50. The total cost of the probate, including co& and fees, was $716.50. 

There was  no evidence of the value of the estate, nor did the evidence 

support a contract on the part of the accused to do the entire estate for 

$500. The accused admitted neglect in his answer. 

CONCLUSIONS 

Neglect in itself does not constitute intentional failure to perform. A 

specific intent to fail to perform duties undertaken is a necessary element of a 

violation of DR 7-101(A)(2), but this must be inferred if the neglect continues 

for an extreme period. In none of the cases did the evidence support an 

actual specific intent, but in two cases the period of neglect was extreme 

enough that it required an inference of intentional failure to perform. 

First Count: Nelson Estate. Accused violated DR 6-101(A)(3), but did 

not violate DR 7-101(A)(2). . 
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Second Count: Bruse Estate. Accused violated DR 6-101(A)(3) and DR 7- 

101(A)(2). 

Third Count: Fiske Estate. Accused violated DR 6-101(A)(3) and DR 7- 

101(A)(2). 

Fourth Count: Jones Estate. Accused violated DR 6-101(A)(3), but did 

not violate DR 7-101(A)(2). 

Fifth Count: Gilinskv Estate. Accused committed no violation. 

Sixth Count: Dunn Estate. Accused violated DR 6-101(A)(3), but did 

not violate DR 7-101 (A)(2). 

SANCTIONS -- FINDINGS 

The accused had been a practicing attorney in Medford, Oregon, for 28 

years, is highly regarded by his colleagues and the bench, and has had no 

other or prior complaint made against him. 

The accused is an alcoholic, but because his alcoholism did not fit the 

stereotype he was not aware of the damage it was causing him over the 

decade leading up to February 1984. It caused' him to become depressed, 

irrationally afraid to perform tasks well within his capabilities, alienated, 

exhausted, and unable to control his life. His testimony concerning the effect 

on him makes its own finding: 

I would go to sleep at ten and, God, I would go right to sleep, 
probably because I had some drinks and it was easy to do. If I 
would wake up in the middle of the night I got to the point I 
would wake up in the middle of the night with maybe not my whole 
body moist, not sweating, but my head wringing wet, just totally 
sopping the pillow, and every one of these problems I had was like 
a roulette wheel, it would go, those numbers would come around as 
I would be problem one, problem two, but that wheel would never 
stop long enough for me to decide about the first number or the 
second number problem, or the third number problem. My mind was 
just like that wheel, it was going around and this problem would go 
before ' I could think about how to handle that problem, then 
another problem would crop up and, God, it was just, you know, 
this problem, this problem, this problem, you wake up in the 
morning and you say, 'I haven't slept. ' [Transcript page.] 

Confronted by an intervention team from the bar working with a judge, 

on February 23, 1984, the accused suspended himself from practice for 33 

days, went into the Rogue Valley ~ lcohol ic  Recovery Center (ARC) and has not 



had alcohol since February 23, 1984. He serves as chairman of the board of 

directors of the ARC, secretary of a business and professional group of AA, 

and participates with evident enthusiasm in those and many related programs. 

His level of performance in the practice has been good. From the testimony of 

those skilled in the area of treating the alcoholism problem, his statistical 

chances at this point of remaining sober are excellent and the opinion of those 

expert in the problem is that whatever sanctions this panel may impose upon 

him at this point will neither help nor hurt him. 

SANCTIONS -- CONCLUSION 

The panel requested that the parties provide authority and argument on 

the question whether or not the effect of sanctions as a deterrent to others 

should properly be considered in determining what sanctions, if any, should be 
imposed in the instant case. 

Counsel's responses are attached as Exhibit 2. 

After due deliberation and a desire to eliminate as much as possible the 

need for any further review by the panel, we conclude as follows: 

Any additional sanctions other than the already self-imposed voluntary 

suspension of practice for 33 days and voluntary regular attendance at ARC 

and AA meetings for the past one and one-half years would not be appropri&e 

in this case. 

However, BR 6.l(a) limits the panel in the disposition or sanctions which 

it may select. In view of this limitation, the choice is between dismissal and 

public reprimand. Dismissal of charges would be contrary to the evidence. 

Therefore, the panel, to serve the deterrent purpose urged by the bar, imposes 

a sanction of public reprimand. 

The panel is unanimous in this decision. 
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Dated this 21st day of November 1985. 

Respectfully Submitted, 

IS/ Duane Miner 
DUANE G. MINER, PUBLIC MEMBER 

IS/ Ste~hen H. Miller 
STEPHEN H. MILLER, MEMBER 

IS/ E. R. Bashaw 
E. R. BASHAW, CHAIRPERSON 
DISCIPLINARY BOARD PANEL 



EXHIBIT 1 

ESTATE OF MILDRED BARNES NELSON 

In or about March 1981, Claudia R. Spielbusch retained the services of 
the accused relative to the probate of the estate of Mildred Barnes Nelson, 

deceased. Claudia R. Spielbusch, daughter of the deceased, was subsequently 
appointed personal representative of the Mildred Barnes Nelson estate. 

The accused, in proceeding with the probate, was advised on 
November 10, 1981, that an inheritance tax waiver was necessary to get 49 . 
shares of United Income stock transferred from the estate of Steven Barnes 

in Idaho to the estate of Mildred Barnes Nelson. Despite repeated inquiries 

from Alda Hull, the Idaho attorney handling the Steven Barnes estate, the 

accused did not file the inheritance tax return until September 1, 1982. 

A decree of final distribution was entered October 29, 1982. The estate 

remained open pending the filing of an order closing the estate, which filing 

was the responsibility of the accused. 

Letters from the Jackson County Circuit Court requesting said order 

closing the estate were sent to the accused on February 15, 1983, and 
April 18, 1983. A show cause order on the same topic was served on the 

personal representative on May 15, 1983. The personal representative 

requested, and was granted, a 60-day extension from the court to make the 

necessary filings. The personal representative contacted the accused, who 

again agreed to take responsibility for closing the estate. 

In early June 1983, the accused submitted to the Jackson County Circuit 

Court a petition to amend the decree of final distribution. The petition was 

accompanied by a letter stating that the accused had requested a new 

Department of Revenue certificate of release and that he proposed to file an 

amended decree within 60 days. The Jackson County Circuit Court again 

contacted the accused on September 21, 1983, and October 24, 1983, regarding 
his failure to take further action as proposed in June 1983. 

The accused failed to respond to the personal representative's inquiries 

about the estate between October 24, 1983, and November 8, 1983. On 

November 8, 1983, the personal representative initiated a complaint with the 
Oregon State Bar regarding the accused's neglect of this matter. 
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Attached as Exhibits 1, 2, 3, and 4 are notices sent by the court to @e 
accused concerning the Mildred Barnes Nelson estate. The accused received 

said notices. The personal representative was personally served 'by the 

sheriff's office with the ehibits, causing her extreme anxiety. 

Although requested by the court, the accused never filed an order of 

discharge to close the estate. In March of 1984, the estate was transferred, 

toanother attorney who subsequently obtained an order of discharge. 

The accused's conduct was neglectful and without good cause. 

If called as a witness, Claudia R. ~~ie lbusch would testify as set forth in 

her letter, Exhibit 5 attached hereto. 

The accused's condvct did not result in pecuniary loss to the estate. 

The accused's conduct did result in anxiety . t o  the personal 

representative. 

ESTATE OF GEORGE KILIAN BRUSE 

In or about December 1975, the accused was retained to' undertake the 

estate of George Kilian Bruse, Jackson County Circuit Court Case No. P-194- 

75. 

Between December 1975 and February 1984, the estate's personal 

representative was Warren Christian Brewer. The estate was valued at 

approximately $36,470.00 in total invent0 j and real property. 

The final accounting was filed August 23, 1976, reciting that, all' income 

tax and inheritance taxes had been paid, but no releases were filed. On March 

15, 1979, an order was signed granting additional time to obtain income tax 
releases. The extension passed with no further filings by the accused. 

The estate was turned over to another attorney in March of 1984. The 

new attorney subse&ently closed the estate. 

The accused's conduct was neglectful and without good cause. 

The accused's: conduct did result in anxiety to the personal 
representative. 

ESTATE OF SIMON J. FISKE 

The accused undertook the probate of the estate of Simon J. Fiske, 

Jackson County Circuit Court Case No. P-149-76, in or about August 1976. The 



personal representative for the estate was Clarence Albert Millhouse and the 

total inventory value of the estate was approximately $6,401.53. 

On September 21, 1977,- the Circuit Court for the State of Oregon for 

Jackson County notified the accused that the annual report had not been 
filed. The accused ,failed to respond to said notice, requiring a second notice 
to be sent October 11, 1977. Having failed to respond or file an annual 

report, a citation for removal and an order to show cause dated November 9, 

1977, was signed by Circuit Court Judge Mitchell Karaman. 

, On January 31, 1976, a notice of the court requiring an annual report 
was sent to the accused. The annual report was not filed and on 

February 23, 1978, another notice was sent to the personal representative. 

On April 28, 1979, the Circuit Court for the state of Oregon of Jackson 
County sent the accused a notice that time had elapsed within which to file 

the annuh report and on May 22, 1979, a similar notice was sent by the 

court to the personal representative. On June 27, 1979, a citation for 

removal and order to show cause was signed by Circuit Court Judge Mitchell 

Karaman requiring the personal representative to appear and show cause why 

he should not be removed as personal representative for .failure to file the 
annual report. 

On September 7, 1979, a notice was sent by the Circuit Court for the 
State of Oregon for Jackson' County to the accused stating that time had 

elapsed in which to file an annual report. On October 5, 1979, Circuit Court 
Judge Mitchell I&raman signed a citation for removal and order to show cause 

requiring the personal representative to appear and show cause why he should 

not be removed as personal representative for failure to file the annual report. 

On March 5, 1981, another .citation for removal and order to show cause 
was signed requiring the personal representative to appear. and show cause 

why he should not be removed for failure to file an annual report. 

An order of Jackson County Circuit Court approving the first annual 

accounting was signed on March 3, 1978. The order indicated that the estate 
was not then ready for closing because the claims of creditors exceeded the 
assets of the estate. 

The accused failed in his duty to file the necessary fiduciary tax returns 

and obtain the required tax clearances in order to close the estate. 
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The accused turned the estate over to another attorney ,in March or 

April of 1984 who subsequently closed the estate in 1985. 

The accused's conduct was neglectful and without good cause. 

The accused's conduct did not result in pecuniary loss to the estate. 

. . ESTATE OF EDNA M. JONES 

The accused undertook the probate of the estate of Edna M. Jones, 

Jackson County Circuit Court Case No. P-31-78, in or about March 1978. The 
personal representative of the estate was Dorothy Virtue. 

An order was signed admitting the will to probate in Jackson County 

Circuit Court on March 10, 1978. Since that ,time the estate has not been 

closed. 

The personal representative is deceased. 

The accused turned over the estate to another attorney in March or 
April of 1984. The estate has not been closed. 

The accused's conduct did not result in pecuniary loss to the estate 

except the delay caused by the accused has made it difficult for the new 

attorney and personal representative to recreate the required records. 

ESTATE OF DOROTHY DUNN 

Dorothy Dunn died in California on October 19, 1982. All of Ms. Dunn's 

property was in California except for some real property in Jackson County, 

Oregon. The accused was retained to handle an ancillary probate in Oregon 

in order to distribute the Oregon real property. 

The personal representative, Thomas Baker, paid $500 to the accused. 

Subsequently, however, the accused failed to file the appropriate inheritance 
and income tax returns. 

The estate was turned over to another attorney and subsequently closed 
in April of 1985. 

ESTATE OF BENJAMIN GILINSKY 

Benjamin Gilinsky died in October of 1982. The accused undertook the 

probate of Benjamin Gilinsky's estate in January of 1983. 



Notice was sent by the court to the accused that an inventory in the 
estate was due. A subsequent notice .was sent, a copy of which is attached 

as Exhibit 6. An amended inventory was subsequently signed October 15, 

1983. 

The accused did not file the necessary fiduciary and personal income tax 

returns for the decedent and the estate during his employment as an attorney 

for the estate. 

The accused turned the estate over to another attorney in March or 
April of 1984. 
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EXHIBIT 2 

October 29, 1985 

Mr. Stephen H. Miller 
P.O. Box 5 
Reedsport, OR 97467-0005 

Re: Richard W. Courtright 

Dear Mr. Miller: 

This is in response to your telephone call of last week in which you 

invited comment on the question as to whether or not the effect of sanctions 

as a deterrent to others should properly be considered in fixing the sanction 

to be imposed in this case. Mr. Kaser called me yesterday and advised that he 

was or would be citing to the panel three cases as bearing on the question. 

We agreed that we should communicate our views -on the question by 
correspondence and we both trust this will be satisfactory to the panel. 

Mr. Kaser tells me that he is citing three cases as having some bearing 

upon the question; namely, In re Lewelling, 298 Or 164, In re Paauwe, 298 Or 

215, and In re Bover, 295 Or 624. 

I can find nothing in Lewelling or Paauwe which bears on the question 

posed, i.e., whether the deterrent effect on other members of the profession 

should be considered in fixing the sanction to be imposed. Each of those 

cases does involve a proceeding in which the accused attorney had been the 

subject of previous discipline and it may be that the Bar is suggesting that 

where there is a record of previous discipline, more serious sanctions are in 

order. Of course, the record here is that the accused has engaged in the 

practice for in excess of 25 years without any record of any prior disciplinary 

proceeding. 

In re Lewelling is of some interest in that the court there found the 

accused not guilty of a violation of DR 7-101 (A) (2)--intentionally failing to 

carry out a contract of employment--where the evidence was simply of neglect 

and did not show a deliberate and intentional failure. 

Ln re Bover was a proceeding arising out of a somewhat aggravated 

conflict of interest situation which led to a substantial loss on the part of one 

of the accused's clients. The court took the occasion to list the conflict of 



interest disciplinary proceedings which had occurred since In re Brown in 1977 

and said: 

Since the purpose of sanctions is to protect the public and the 
punishment of the lawyer only incidental thereto, we believe seven 
months' suspension to be adequate in all of the circumstances here 
presented. We note, however, that this particular type of unethical 
conduct appears to be on the rise. Deterrence thereof for the 
public good may be accomplished by more severe penalties for this 
kind of unprofessional conduct which may occur after the date this 
opinion is published. 

It would appear that the deterrent effect of sanctions was not 

considered in imposing the discipline in the Bover case but the court did take 

the opportunity to announce that future violations would be more severely 
punished. The court's opinion, and not the sanction imposed in the particular 
case, was relied upon as having the desired deterrent effect. 

The Bover case involved conduct wbich was both intentional and 
deliberate. One might reasonably hope that the severity of a sanction would 

be included in the deliberations accompanying such conduct and have some 
deterrent effect. However, where as here, the offending conduct is neither 
intentional nor deliberate, but simply neglectful, there is less reason to 

suppose that the threat of sanction might be expected to deter. 

However one might view the question, it is suggested that any deterrent 
effect of a sanction in this case would be as well accomplished by a public 

reprimand as by any other form of sanction which could conceivably be 

appropriate under the circumstances presented here. 

Yours very truly, 
Is1 Ervin B. Hogan 

ERVIN B. HOGAN 
EBH/fc 

cc: Stephen W. Kaser 
Duane Miner 
E.R. Bashaw 
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October 30, 1985 

E. R. Bashaw 
Trial Panel Chairperson 
Oregon State Bar 
Jackson County Courthouse 
Room 207 
Medford, OR 97501 

Re: Richard W. Courtright 

Dear Mr. Bashaw: 

I received a phone message that the trial board wished case authority 

concerning whether the panel's sanction should take into account the 
deterrent effect of any penalty. I received the following citations from the 

Oregon State Bar for your consideration: 

In re w, 295 Or 624, at 630 
In re Lewelling, 298 Or 164 
In re Paauwe, 298 Or 215, at 220 

The language in Bover at page 630 appears to be the most clear language on 

your question. I do not believe Lewelling and Paauwe are as helpful, 

although Lewelling may give you some help on the "intentional breach of 

contract" issue. 

I have discussed these cases with Mr. Hogan and it is our understanding that 

he will be given a reasonable time in which to respond to this letter. 

Sincerely, 

IS/ Stephen W. Kaser 

STEPHEN W. KASER 

SWWmk 

cc: Steve Miller 
cc: Mr. Miner 
cc: Mr. Hogan 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 83-132 

CHESTER SCOTT, 
) 
) 

Accused. 
1 
) 

- - 

Bar Counsel: Kenneth B. Stewart, Esq. 

Counsel for Accused: C h l e s  D. Burt, Esq. 

Trial Panel: Ron P. MacDonald, Trial Panel  hairp person; Russell Tripp (public 
member); and George R. Duncan, Jr. 

Disvosition:. Accused found not guilty of violation of DR 5-104(A). Dismissal. 

Effective Date of O~inion: January 17, 1986 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 83-132 

CHESTER SCOTT, 
1 

OPINION 

Accused. 

This matter came for hearing on December 11, 1985, before a trial panel 

consisting of Russell Tripp, George R. Duncan, Jr., and Ron P. MacDonald. 

Kenneth B. Stewart appeared on behalf of the Oregon State Bar. The 

accused, Chester Scott, appeared in person and by and through Charles B. 

Burt, his attorney. 

The accused has been charged with conduct that violated DR 5-104(A) of 

the Code of Professional Responsibility. Specifically, the complaint filed 

against the accused alleges that the accused, while acting as the attorney for 
Leroy Cline, entered into a business transaction with Leroy Cline in which the 

accused and Cline had differing interests and in which Cline expected the 

accused to exercise his professional judgment for Cline's protection. The 

accused is alleged to have entered into the business transaction without first 
obtaining his client's consent after a full disclosure of the accused's 

involvement in the business transaction. 

Upon conclusion of the hearing the trial panel took the matter under 

advisement and, having considered the evidence presented, makes the 

following findings of fact, conclusions, and disposition: 

FINDINGS OF FACT 

1. Prior to March 1980, the accused had performed a variety of legal 

work for Leroy Cline and Cline's parents and that prior to March 1980, Leroy 

Cline reasonably considered the accused as his lawyer, and his family's 

lawyer, based upon past representations and reasonable expectations regarding 



the accused's willingness to assist Cline or members of his family on future 

matters regarding legal assistance. 

2. On or about March 1980, the accused entered into a business 
transaction with Cline and others wherein Cline contributed a sizeable amount 

' of money. The partnership was known as IO&L, Ltd. The accused was a 

general partner therein, while Cline was a limited partner. 

3. Prior to entering into the business partnership with Cline, the 

accused was required to make a full disclosure and obtain the consent of 

Cline after the full disclosure. 

CONCLUSIONS 

The trial panel is of the unanimous opinion that the Oregon State Bar 

failed to prove by clear and convincing evidence that the accused either: 

1. Failed to make a full disclosure to Cline; or 

2. Failed to obtain the consent of Cline after the full disclosure. 

DISPOSITION 

Based upon the above findings, the trial panel does hereby dismiss the 
charge against the accused. 

Dated this 27th day of December 1985. 

1st Russell T ~ D D  
RUSSELL TRIPP 

IS/ George R. Duncan, Jr. 
GEORGE R. DUNCAN, JR. 

c 
RON P. MacDONALD 
TRIAL CHAIRPERSON 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NOS. 84-30; 84-31 

ROBERT W. NOWACK, 
1 
) 
1 

Accused. 1 .  

Bar Counsel: Peter M. Linden, Esq. 

Counsel for Accused: Dean Heiling, Esq. 

Trial Panel: Lynn Myrick, Trial Panel Chairperson; Duane Miner .(public 
member); and Lynne McNutt 

Dis~osition: Accused found not guilty of violation of DR 5-105(A)-(C) and 
DR 9-102(A). Dismissal. 

Effective Date of Ooinion: January 20, 1986 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NOS. 84-30; 84-31 

ROBERT W. NOWACK, 
1 
) DECISION OF TRIAL PANEL 

The trial of the two causes of complaint alleged against the accused was 
held in Roseburg on December 10, 1985. 

As to the first cause of complaint, the bar abandoned its charge that 
the accused's conduct violated DR 9-101@)(3) [DR 9-102(B)(3)] of the Code of 

Professional Responsibility. The accused admitted all of the jurisdictional 

allegations of the first cause of complaint, leaving the issue for decision to be 
whether the $1,000 payment by Mr. Steward to the accused constituted funds 

and property of the client paid to the lawyer, the identity of which is required 

to be preserved through use of the trust account by DR 9-102(A). 

FINDINGS 

1. The prosecution witness Steward was not worthy of belief. 

2, The $1,000 fund paid by Steward to the 'accused was not the 
property of the client when paid to the accused. 

CONCLUSIONS 

The accused is not guilty of the charge set forth in the first cause of 
complaint. 

As to the second cause of complaint, the allegations of the complaint 
were largely admitted by the accused except that the accused claimed that 

prior representation of Mrs. Wilson in an excess insurance problem did not 
relate to any confidence that was disclosed to the accused by Mrs. Wilson. 
The accused also denied that such prior representation of Mrs. Wilson would 

not likely impair the independent judgment of the accused in representing the 

husband, Tom Wilson, in a later dissolution with Diane Wilson. The accused 

also contended that the representation of Diane Wilson in the excess 
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insurance matter had ended and the accused did not owe a continuing 
professional responsibility to Diane Wilson in that matter. 

The accused, at the request of Tom Wilson, beginning .in 'August 1983, 

exchanged phone calls and a letter with the attorney representing the Wilson 
liability insurance carrier after Tom and Diane Wilson had been advised that 

they could seek independent counsel to protect themselves against a possible 
excess judgment in a pending suit for damages against both Tom Wilson and 

Diane Wilson. The accused, through August and September of 1983, put the 

liability insurer on notice that Tom and .Diane Wilson demanded that if the 

opportunity arose to make such settlement that any settlement within policy 
limits was to be effected. At this time, the accused charged Tom Wilson $25 
for that service and regarded the transaction as closed because no further 

action was to be taken on behalf of either Tom Wilson or Diane Wilson unless 

there was a judgment against either of them which was in excess of their 

liability insurance limits. Diane Wilson had no contact with the accused about 

the excess insurance case unless it was to say something about the facts of 

the automobile accident in which Diane was driving the f e l y  car and Tom 

was not present. 

1. The accused represented both Tom Wilson and Diane wilsbn in the 

excess insurance matter during August and September of 1983. 

2. Diane Wilson filed suit for dissolution of marriage against Tom 
Wilson in October 1983 and the accused acted as Tom Wilson's attorney in 
that dissolution suit until December of 1983 when he resigned. 

3. There was an attorney-client relationship between the accused and 

Diane Wils~n during August and September of 1983 concerning the excess 
insurance matter. 

4. The representation by the accused of Tom Wilson in the dissolution 

proceeding instituted by Diane Wilson put the accused in a position adverse to 

Diane Wilson. 

5.  The dissolution proceeding was not significantly related to the 

excess insurance matter in which the accused represented Diane Wilson. 

6. Representation of Tom Wilson in the dissolution. proceeding would 

not likely inflict damage upon Diane ,Wilson in the excess insurance matter. 



7. Representation of Diane Wilson in the excess insurance matter did 

not provide the accused with any confidential information, the use of which 
would likely damage Diane Wilson in the dissolution proceeding. 

8. The independent professional judgment of the accused would not 
likely be adversely affected by the accused's representation of ~ i a n e  wilson 

in the excess insurance matter. 

CONCLUSION 

The accused is not guilty of the second cause of complaint. 

Dated this 2nd day of January 1985. 

TRIAL PANEL 

Is1 LVM M. Mvnck 
LYNN M. MYRICK. CHAIRPERSON 

: 
DUANE MINER 

IS/ Lvme McNutt 
LYNNE McNUTT 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NO. 85-42 

ERIC R. JENSON, 
1 
1 

Accused. 
1 
1 

Bar Counsel: Barry Mount, Esq. 

Counsel for Accused: Eric R. Jenson, Esq., pro se 

Disci~linarv Board: David C. Landis, State Chairperson, and David A. Kekel, 
Region 5 Chairperson 

Dis~osition: Disciplinary Board approval of stipulation for discipline for 
violation of DR 1-102(A)(4), ( 9 ,  and (6); DR 7-102(A)(3), (4), (5), (6), (7), and 
(8); ORS 9.460(2) and (4); and ORS 9.527(5). Reprimand. 

Effective Date of O~inion: March 10, 1986 



IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: ) 

Complaint as to the Conduct of 
1 
) NO. 85-42 

ERIC R. JENSON, 
1 
) - OPINION 

Accused. 
1 
1 

This matter has been submitted for review by the undersigned pursuant 

to the Oregon State Bar Rule of Procedure 3.6(e). 

A complaint was filed against the accused; the accused and the bar 
subsequently executed a stipulation for discipline. The stipulation recites that 

the accused wishes to stipulate to the facts as set forth in the complaint. 
The relevant facts alleged in the complaint are as follows: 

On or about April 5, 1984, the accused undertook the 
representation of Debra Burton, who was charged in Multnomah 
County District Court with the crime of failure to perform the 
duties of a driver at the scene of an accident. 

Trial of the aforesaid case, State of Oregon v. Debra Burton, 
Case NO. MWMSl, was set for July 11, 1984,- before the Honorable 
Kimberly F. Frankel, District Court Judge. 

On the day of trial, the accused escorted a female into the 
courtroom of Judge Frankel, and presented to the court a jury 
waiver which was in fact signed by Debra Burton. The female 
accompanying the accused was not the defendant, Debra Burton, but 
was in fact another person, named Laverne Jackson, which the 
accused well knew. The accused knew that Debra Burton was 
waiting in the courthouse outside the courtroom. 

Pursuant to ORS 136.001, the court asked the lady before the 
bar with the accused if the signature on the waiver form was hers, 
to which the accused replied, "Yes, your Honor," a statement which 
was false and known to the accused to be false. The court 
thereupon informed the accused that it was the "defendant" who 
must respond, and Ms. Jackson stated to the court that it was her 
signature, a statement which was false and known to the accused to 
be false. 

Judge Frankel relied upon the false representation alleged in 
paragraph VI, w, consented to the jury trial waiver, and the 
state proceeded to trial, presenting three witnesses, including the 
victim. The victim of the hit and run misidentified Ms. Jackson as 



the driver of the vehicle. At the conclusion of the state's case, and 
not before, the accused disclosed the deception described in 
paragraphs V and VI, a, to the court and prosecutor. [Formal 
complaint, paragraphs 111, IV, V, VI, and VII.] 

The complaint alleges that the accused is guilty of violating DR 1- 

102(A)(4), ( 3 ,  and (6); DR 7-102(A)(3), (4), ( 3 ,  (6), (7). and (8); ORS 9.460(2) 
and (4); and ORS 9.527(5). 

In the stipulation the accused stipulates that his conduct violated the 
rules and statutes set forth in the bar's complaint. 

In admitting his violations the accused explains the circumstances as 
follows: 

The accused sincerely believed that his client was not the 
party who perpetrated the crime for which she was charged and 
attempted to protect his client from being convicted for something 
she did not do. He now recognizes that he made a very serious 
error in the procedure he used to raise what he believed was a 
genuine issue. His motive in attempting to raise the issue was not 
to deceive the court. The accused sincerely regrets his conduct and 
has apologized to both the court and to the prosecutor. [Stipulation 
for discipline, paragraph IV.] 

The accused acknowledges that his explanation in no way justifies his 

conduct and is not a defense to the charges brought against him. 

The accused has no prior record of reprimand, suspension, or disbarment. 

The accused has agreed to accept a public reprimand. This procedure is 

provided for in Rule of Procedure 3.6. The stipulation for discipline has been 

reviewed by general counsel and approved by the Oregon State Bar 
Professional Responsibility Board. 

The undersigned have reviewed the stipulation for discipline and hereby 

approve it: 

By: Is/ David C. Landis By: Is/ David A. Kekel 
DAVID C. LANDIS DAVID A. KEKEL 
STATE CHAIRPERSON REGION 5 CHAIRPERSON 

Dated: 3110186 Dated: 3/6/86 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) NO. 85-42 
1 

ERIC R. JENSON, j STIPULATION FOR 
) DISCIPLINE 

Accused. 

Comes now, Eric R. Jenson, attorney at law, and stipulates to the 

following matters pursuant to Rule of Procedure 3.6(c). 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 

to cany out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

The accused, Eric R. Jenson, was admitted by the Oregon Supreme Court 

to the practice of law in Oregon on September 14, 1981, and has been a 

member of the Oregon State Bar continuously since that time, having his 

office and place of business in Multnomah County, Oregon. 

A formal complaint (No. '85-42) was filed by the Oregon State Bar on 

October 9, 1985, against the accused and service was accepted by the accused 
on October 30, 1985. A copy of the bar's formal complaint is attached hereto 

as Exhibit 1 and is incorporated by reference herein. In lieu of filing an 

answer to the complaint the accused wishes to stipulate to his violation of the 

rules and statutes set forth in the bar's formal complaint and to accept a 

public reprimand for these violations. 

IV. 

The accused explains the circumstances surrounding his violation of the 

foregoing standards of professional conduct as follows: 
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The accused sincerely believed that his client was not the party who 

perpetrated the crime for which she was charged and attempted to protect his 
client from being convicted for something she did not do. He now recognizes 

that he made a very serious error in the procedure he used to raise what he 
believed was a genuine issue. His motive in attempting to raise the issue was 
not to deceive the court. The accused sincerely regrets his conduct and ,has 

apologized both to the court and to the prosecutor. 

The accused. acknowledges that his explanation in no way justifies his 

conduct and is not a defense to the charges brought against him. 

VI . 

The accused has no prior record of admonitions, reprimands; suspensions, 

or disbarment. 

VII. 

This stipulation has been fully and voluntarily made by the undersigned 
accused, Eric R. Jenson, as evidenced by his verification below, with the 

knowledge and understanding that this stipulation is subject to the approval 

of the state professional responsibility board and the disciplinary board. If 

rejected by either body, the accused must answer the bar's formal complaint in 

this case and the matter will be referred to hearing. 

VIII. 

Whereas, the accused requests the general counsel of the Oregon State 

Bar to submit this stipulation to the state professional responsibility board for 

approval and, if approved, to the disciplinary board for consideration pursuant 

to the terms of BR 3.6. 

Executed this 16th day of January 1986. 

/s/ Eric R. Jenson 
ERIC R. JENSON 

I, Eric R. Jenson, being first duly sworn, say that I am the accused in 
the above-entitled proceeding and that I have entered into the foregoing 

stipulation for discipline freely and voluntarily and 'I further attest that the 



statements contained in the stipulation are true and correct as I verily 

believe. 

fi 
ERIC R. JENSON 

Subscribed and sworn to before me this 16th day of January 1986. 

~ 
Notary Public for Oregon 
My commission expires: 12/18/89 

Reviewed by general counsel on the 17th day of January 1986 and 

approved by the state professional responsibility board on the 15th day of 

~ e b r u a h  1986. 

IS/ George A. Riemer 
GEORGE A. RIEMER 
GENERAL COUNSEL 
OREGON STATE'BAR 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of 
j 
) NO. 85-42 

ERIC R. JENSON, j FORMAL COMPLAINT 
i 

Accused. ) Exhibit 1 (Stipulation 
) for Discipline) 

For its first and only cause of complaint, the Oregon State Bar alleges: 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 

to cany out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

The accused, Eric R. Jenson, is, and at all times mentioned herein was, 

an attorney at law, duly admitted by the Supreme Court of the State of 
Oregon to practice law in this state and a member of the Oregon State Bar, 

having his office and place of business in Muhornah County, State of 
Oregon. 

On or about April 5, 1984, the accused undertook the representation of 

Debra Burton, who was charged in Multnomah County District Court with the 

crime of failure to perform the duties of a driver at the scene of an 

accident. 

IV. 

Trial of the aforesaid case, Stateof Case 

No. M-440451, was set for July 11, 1984, before the Honorable Kimberly F. 

Frankel, District Court Judge. 



v. 
On the day of trial, the accused escorted a female into the courtroom of 

Judge Frankel, and presented to the court a jury waiver which was in fact 

signed by Debra Burton. The female accompanying the accused was not the 
defendant, Debra Burton, but was in fact another person, named Laverne 

Jackson, which the accused well knew. The accused knew that Debra Burton 

was waiting in the courthouse outside the courtroom. 

VI. 

Pursuant to ORS 136.001, the court asked the iady before the bar with 

the accused if the signature on the waiver form was hers, to which the 
accused replied, "Yes, your Honor," a statement which was false and known to 

the accused to be false. The Court thereupon informed the accused that it 
was the "defendant" who must respond, and Ms. Jackson stated to the court 
that it was her signature, a statement which was. false and known to the 

accused to be false. 

VII. 

Judge Prankel relied upon the false representations alleged in paragraph 

VI, w, consented to the jury trial waiver, and the state proceeded to trial, 

presenting three witnesses, including the victim. The victim of the hit and 

run misidentified Ms. Jackson as the driver of the vehicle. At the conclusion 

of the state's case, and not before, the accused disclosed the deception 

described in paragraphs V and VI, a, to the court and prosecutor. 

VIII. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

(1) DR 1-102(A)(4), (3, and (6) of the Code of Professional 
Responsibility; 

(2) DR 7-102(A)(3), (4), . (9, , (6), (7), and (8) of the Code of 

Professional Responsibility; and 

(3) ORS 9.460(2) and (4), and ORS 9.527(5). 

Wherefore, the Oregon State Bar demands that the accused make answer 

to this complaint; that a hearing be set concerning the charges made herein; 

that the matters alleged herein be fully, properly, and legally determined; and 
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pursuant thereto, such action be taken as may be just and proper under the 

circumstances. 

Executed this 9th day of October, 1985. 

OREGON STATE BAR 

Is1 Celene Greene 
CELENE GREENE 
EXECUTIVE DIRECTOR 
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IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
1 
) N0.84-129 

HAROLD F. WILLIAMS, 
) 
1 

Accused. 
1 
1 

Bar Counsel: Leslie M. Swanson, Esq. 

Counsel for Accused: Harold F. Williams, Esq., pro se 

Trial Panel: Jill E. Golden, Trial Panel Chairperson; Janet B. Amundson (public 
member); and Donald A. Loomis 

Disuosition: Accused found guilty of violation of DR 1-102(A)(4) in regard to 
some charges but not others; guilty of violation of DR 1-102(A)(5), 
DR 6-101(A)(3), and DR 1-103(C). Sixty-day suspension followed by one year 
probation. 

Effective Date of Ouinion: April 19, 1986 
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In Re: 

IN THE SUPREME COURT 

OF THE STATE OF OREGON 

Complaint as to the Conduct of ) No.84-129 

HAROLD F. WILLIAMS, 
1 
) OPINION AND 
) DISPOSITION 

Accused. j 

A hearing was called before a trial panel of the disciplinary board 
pursuant to ORS 9.534 and ORS 9.536 on February 21, 1986. The trial panel 
members were Janet B. Amundson, Donald A. Loomis, and Jill E. Golden. The 

Oregon State Bar appeared by and through its attorney, Leslie M. Swanson, 

and the accused appeared in person representing himself. Witnesses testified 

at the hearing and Exhibits 1 through 4 were received. 

FINDINGS OF FACT 

1. At all times relevant hereto, the accused, Harold F. Williams, was 

an attorney at law, licensed to practice in the State of Oregon, having his 

office and place of business in Lane County. 

2. In approximately July 1982, the accused was retained by Richard 

Thomas Merwin to represent him in a dissolution of marriage proceeding. 

Mr. Merwin's wife was represented by attorney Donald P. Thomsen. 

3. On October 5, 1982, Donald P. Thomsen mailed a written notice of 

deposition of Richard Merwin to the accused, which deposition was scheduled 

for November 4, 1982. Neither the accused nor his client appeared for the 

deposition. 

4. On November 4, 1982, attorney Donald Thomsen telephoned the 

accused concerning his failure to appear. The accused did not at that time 

know that there had been a deposition scheduled, and represented the same to 

attorney Donald Thomsen. The evidence does not support a finding that the 

accused intentionally misrepresented to attorney Thomsen that he had not 

received the notice of deposition, but rather that he was simply unaware of 

the scheduling of the deposition. The accused stated that he would be 



meeting with his client, and would get back to Mr. Thomsen to reschedule the 

deposition. The accused never did get back to Mr. Thomsen. 

5. On November 18, 1982, Donald Thomsen filed with the court a 
motion to strike the petition of Richard Thomas Merwin for failing to appear 
at the depositions which had been set for November 4, 1982. 

6. On November 24, 1982, the accused filed a memorandum in 

opposition to the motion to strike supported by his own affidavit. In this 
affidavit, 'the accused made the following false representation: "That due to 

an office mix-up, I did not receive from my office the forwarded motion of 
deposition until after the scheduled date for the deposition." At the hearing, 

the accused testified that he did not recall when he did in fact receive the 

notice of deposition, that it might have been a couple of days after 

November 4, 1982, or before. He further testified that he made no effort to 
determine the exact facts as best he could recall them before he executed the 

affidavit. 

7. The affidavit blames an "office mix-up" as the reason for the 

accused having failed to receive the notice of deposition. The accused was 

responsible for picking up his own mail at his former law office, for sorting it, 

filing it, and responding to it. There was no "office mix-up," and thus the 

affidavit was misleading. 

8. . On November 29, 1982, an order &d judgment was entered striking 

Richard Thomas Meyin's  pleadings and entering judgment against him for the 
sum of $175.00 for the respondent's expenses and attorney fees. This order 

further provided that if within 30 days thereafter Mr. Merwin satisfied the 

judgment and submined to the court satisfactory proof thereof, the court 

would upon his motion set aside the portion of the order striking h'is 

pleading. 

9. The judgment for fees and costs was not paid, and Mr. Merwin's 

pleadings were not reinstated. 

10. On January 4, 1983, Mr. Thomsen wrote to the accused and advised 
that a default decree would be presented to the court on January 17, 1983. 

The accused took no steps to prevent this decree from being entered. 

11. On January 26, 1983, the court entered a decree of dissolution of 

marriage awarding the parties' real property to Mr. Merwin's wife, and 
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imposing upon Mr. Merwin the requirement to pay all of the parties' debts 

and obligations, and awarding judgment against him in the sum of $300.00 as 
a contribution towards Mrs. Merwin's attorney fees and costs. 

12. Mr. Merwin first learned that the decree of dissolution had been 

entered by reading about it in the newspaper. In April 1983, Mr. Merwin, 

through another attorney, sought to set aside the decree of dissolution of 

marriage, together with the November 29, 1982, order and judgment. This 

motion was unsuccessful. 

13. Richard Thomas Merwin was clearly damaged by the actions of the 

accused. 

14. The accused failed to respond to inquiries from and comply with 
the reasonable requests of general counsel and the LPRC in its investigation 
of this disciplinary matter. 

CONCLUSIONS 

The bar has failed to prove by clear and convincing evidence that the 
accused violated DR 1-102(A)(4) with respect to the allegation that the 

accused made' false representations to Donald Thomsen in their telephone 

conversation of November 4, 1982. DR 1-102(A)(4) provides that a "lawyer 

shall not engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation. " 

At the hearing, the accused testified that he did not know at the time 

of the phone call that the deposition was set for November 4, 1982. He 

admitted that the notice might then have been in his office, because he had 

picked up a bundle of mail and had not dealt with it yet, or he might have 
read the notice after the phone call. Donald Thomsen testified that when he 

called the accused that day, the accused did seem surprised, and that he 

didn't seem to know the depositions were scheduled, for whatever reason. 
Mr. Thomsen could not specifically recall whether the accused had definitively 

stated that he had not received the notice of deposition, but rather that the 

accused had not seen it due to the fact that he had moved his office, or 

something of that nature. 

The accused is therefore found not guilty of violating DR 1-102(A)(4) 
with respect to this conversation. 
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When the accused signed and filed with the court his affidavit in 

support of the memorandum in opposition to the motion to strike, he engaged 

in conduct involving dishonesty and misrepresentation, which conduct was 
clearly prejudicial to the administration of justice in violation of DR 1- 

1 O2(A)(4) and (5). 

The accused testified that when he was retained by Mr. Merwin, he was 

sharing office space with Eugene attorney Eric Haws. He was not an 

associate of Mr. Haws, and he handled his own cases. Thereafter, in 
September 1982, the accused went to work for a company called Biosolar, 
taking Mr. Merwin's case and file with him. His arrangement with his former 

law office was that he alone was respbnsible for going there to pick up his 
mail, and he did so at infrequent intervals. ~h'ere was no agreement that his 
mail would be forwarded to Biosolar, or opened and reviewed at his former law 

office. At some point, the accused picked up the notice of deposition that had 
been sent to his former office by Mr. Thomsen. The accused either picked it 

up before the deposition and had not opened and read it, or, possibly, picked 

it up shortly after November 4, 1982. The evidence is clear that there was 

no "office mix-up" as represented to the court in the accused's affidavit. 

It is evident from the testimony of both the accused and Mr. Thomsen 

that the accused did not actually know about the deposition before 
Mr. Thomsen called him on November 4, 1982. The accused told Mr. Thomsen 

that he would speak with his client and get back to him regarding 

rescheduling of the deposition. The accused failed to do this, and on 

November 18, 1982, Mr. Thomsen filed the motion to strike Mr. Merwin's 
pleadings. 

In his affidavit, the accused stated: "I did not receive from my office 

the forwarded motion of deposition until after the scheduled date for the 

deposition." The accused testified at the hearing that he had specifically 

arranged for his mail not to be forwarded, but rather, that he would come by 

and pick up the same. This statement was therefore misleading and false. 

The accused further clearly represented in said affidavit that he had not 

received the notice q t i l  after the scheduled date for the deposition. At the 

hearing, the accused testified that he might have in fact received the notice 

prior to the date of deposition, but failed to read the same in time. When 
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asked by the panel whether or not he had made any effort to determine the 

exact facts as best he could with respect to this issue, and in preparation of 

the affidavit, the accused replied that he had not. Nonetheless, he made the 

bold statement to the court that he had not in fact received it until-after the 

date of deposition, in the hopes that the court would rely upon this 
representation in denying Mr. Thomsen's motion to strike. This statement is 

therefore also misleading and false, and prejudicial to the administration of 

justice. 

Accordingly, with respect to the bar's charge concerning the affidavit 

executed by the accused on or about November 24, 1982, the accused is found 

guilty of violating DR 1-102(A)(4) and (5). 

111. 

The accused has admitted violating DR 6-101(A)(3) by neglecting a legal 

matter entrusted to him. The evidence in support of this charge is 

overwhelming. There were numerous opportunities throughout the dissolution 

proceedings for the accused to have prevented the initial problem or to have 

rectified it thereafter, and saved his client from harm. The panel believes it is 

important to note these opportunities in this opinion: 

1. First, the accused should certainly have made better arrangements 

with his former law office concerning his ongoing cases when he first moved 

his office over to Biosolar in September 1982. If he had decided to take his 

ongoing cases with him, then he should have written to opposing counsel (and 

his own clients) and advised them all of his new address. He should and 

easily could have made arrangements for all mail coming into his former 

office to be forwarded to his new address upon receipt. Upon receipt at his 

new address., the accused should have either made arrangements for someone 

else to open and review the mail or done so himself on a timely basis. The 

accused offered no valid reason for his failure to take such simple steps for 

the protection of his clients and his ongoing cases. 

2. The accused could easily have rescheduled the deposition when 

Mr. Thomsen called on November 4, 1982, or shortly thereafter. ' If he was 

having a problem with making such arrangements, he should have so notified 

opposing counsel, or advised his client to seek other counsel. It is evident 

that Mr. Thomsen was willing to reschedule the deposition as a convenience to 

the accused. and all harm to his client from his failure to have read the 
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notice beforehand would have been prevented thereby. Again, the accused 

offered no valid reason or justification for his failure to simply reschedule the 

deposition. 

3. Even after the motion to strike was filed, and upon receipt of the 

same from Mr. Thomsen, the accused should have attempted to call counsel and 

reschedule the deposition, and ' possibly avoid court proceedings concerning 
this matter. 

4. In the order entered November 29, 1982, the court clearly gave the 

accused the opportunity to rectify the problem, by paying the $175.00 

judgment and moving the court to reinstitute Mr. Merwin's pleadings. The 

accused should have arranged for his client to timely pay such sum, or he 
should have paid it to the court himself, and filed a motion to reinstate the 

pleadings. Again, for no valid reason, he chose to ignore this court order. It 
is inconceivable to the panel how he could have not seen this very clear 

opportunity to finally rectify the problem, or to anticipate the consequences of 
his failure to do so. 

5 .  Mr. Thomsen testified (and Exhibit 3 reveals) that he wrote to the 

accused on January 4, 1983, advising that a default decree would be presented 

to the court on January 17, 1983. In fact, the decree was not entered until 

January 26, 1983. The accused again took no steps to prevent this occurrence 

when he received Mr. Thomsen's January 4, 1983, letter. In all likelihood, he 

could then have paid the judgment and sought reinstatement of his client's 

pleadings, and prevented the default decree, even though it would have been a 

few days beyond the 30-day period allowed by the court. The accused made 

no effort to appear at ex park on either January 17, 1983, or January 26, 
1983, to prevent the entry of the decree. 

6. At @IJ point during the proceedings, it would have been a simple 

enough matter for the accused to recognize his inability for whatever reason 

to properly handle this matter, and to refer his client to other counsel. 

As a consequence of these actions, Mr. Merwin was clearly damaged. The 

long period of inattention to this matter evidences a blatant disregard by the 

accused to the duties and responsibilities imposed upon him as a lawyer by the 

disciplinary rules in this state, and erodes the community's respect for lawyers 

in general. We find the accused guilty of violating DR 6-101(A)(3). 
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IV. 

DR 1-103(C) provides that a lawyer who is the subject of a disciplinary 

investigation "shall respond fully and truthfully to inquiries from and comply 
with reasonable requests of the general counsel, [and] the local professional 

responsibility committees." On October 26, 1984, the' general counsel's office 

of the Oregon State Bar wrote to the accused enclosing a copy of 
Mr. Merwin's letter of complaint, and requesting a response from the accused 

by November 16, 1984. At the hearing of this matter, the accused testified 
that he got the letter from general counsel and failed to respond to the 

same. General counsel's letter of October 26, 1984, specifically advised the 

accused that failure to respond might subject him to discipline for a violation 

of DR 1-103(C). The accused offered no defense to this charge other than 

that he thought the matter would be referred down to Lane County if he 

failed to respond. 

Again on December 4, 1984, assistant general counsel wrote to the 

accused and advised that the matter was being referred to the local 

professional responsibility committee. This letter further advised the accused 

that DR 1-103(C) imposed an affirmative ethical obligation on members of the 

bar to cooperate with disciplinary investigations, and urged him to cooperate 

with the LPRC relative to its' investigation. 

The LPRC referred the matter for investigation to attorney Eric Larsen 

sometime in late 1984 or early. 1985. Mr. Larsen testified that beginning in 

February 1985, he called the accused at Biosolar to arrange for an intewiew, 
and left messages asking for a return call. Initially, Mr. Larsen did not leave 

a message with respect to the reason for his call. On March 19, 1985, 

Mr. Larsen left another meisage for the accused at Biosolar that he was 

working in connection with the Oregon State Bar's investigation, and he 

needed to schedule an interview. The accused failed to return this call also. 

On March 22, 1985, Mr. Larsen called and left another message for the 

accused, which call was also unreturned; On March 23, 1985 (a Saturday), 

Mr. Larsen was able to reach the accused at his home. The accused told 

Mr. ~ a r s e n  that he would call him back on Monday, March 25, 1985. The 
accused flnally did return his call on Monday, March 25, 1985, and a meeting 

was scheduled between the parties on March 26, 1985. 
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Although the accused finally did cooperate with the LPRC by submitting 
to an interview with Mr. Larsen on that date, it appears that had Mr:' Larsen 

not been lucky enough to reach the accused at home on the previous weekend, 
the interview might well have not taken place. The accused had been warned 

in general counsel's letters of October 26, 1984, and December 4, ,1984, that 
failure to respond and comply with reasonable requests would be grounds for 

disciplinary ' action. The accused offered no valid reason for his failure to 

respond to general counsel, or to return the calls of Mr. M e n .  The 

accused is therefore found guilty of violating DR 1-103(C). 

DISPOSITION 

It is the' decision of the panel that the accused be suspended from the 

practice of law for a period of 60 days, followed by a period of probation for 
one' year thereafter. As a condition of his probation, the accused should be 

required to obtain professional office practice and management counseling. 

In making its decision, the panel appreciated the fact that the accused 

cooperated at the hearing, and freely admitted his misconduct in connection 

with the violation of DR 6-101(A)(3). The panel was concerned, however, 

that the accused was more flip about the other charges, and apparently felt 

that the filing of a false affidavit and failure to cooperate with the bar were 

essentially "no big deal." Attorneys admitted to practice in this state are 

bound to abide by ,u of the disciplinary rules, which were adopted to ensure 

the public of the integrity of the bar. Dishonesty and conduct prejudicial to 
the administration of justice as is evident here deserve a serious sanction by 
the board. 

At the hearing, the accused was given an opportunity to comment on the 
appropriateness of the sanction, and he testified that he felt some period of 

suspeniion was warranted. At the conclusion of the hearing, the accused was 
given a further period of 10 days within which to file a memorandum with 

respect to, the issue of sanctions. Instead, the accused submitted a letter 

advising that he had nothing further to add. 

Although' it is apparent that the accused's violations of the disciplinary 

rules were not motivated by any thoughts of personal gain, his client was 

clearly harmed thereby. A review of recent cases involving similar conduct 

and violations supports the sanction imposed herein. &, u, In re Loew, 292 

Or 806, 642 P2d 1171 (1982); In re Paauwe, 298 Or 215, 691 P2d 97 (1984); In 
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re Walker, 293 Or 297, 647 P2d 468 (1982); In re Morrow, 297 Or 808, 688 P2d 

820 (1984); In re Collier, 295 Or 320, 667 P2d 481 (1983); and In re Berg, 276 

Or 383,554 P2d 509 (1976). 

Dated this 20th day of March 1986. 

IS/ Jill E. Golden 
JILL E. GOLDEN 
TRIAL PANEL CHAIRPERSON 

I S /  Donald A. Loomis 
DONALD A. LOOMIS 

I S /  Janet B. Amundson 
JANET B. AMUNDSON 
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IN THE SUPREME COURT . 

OF THE STATE OF OREGON 
, , 

In Re: 1 
1 

Complaint as to the Conduct of ) No. 85-41 
) 

MICKIE E. JARVILL, ) OPINION . ' ' 

1 " ,  

Accused. 1 
) 

, . 
This matter has been sub;mitted .for. review by the undersigned pursuant 

to Oregon State Bar Rule of Procedure 3.6(e). 

A complaint. was filed against the accused; subsequently, the accused and 
the bar executed a stipulation for discipline. The stipulation' recites that the 

facts contained in the complaint are accurate. The relevant facti alleged in 
the complaint are as follows: 

Prior to John Woodard's death in March 1980 the accused acted 
as his conservator. Upon Woodard's death, the accused undertook 
to represent Madeline Summers, one of Woodard's daughters who was 
appointed +the personal representative of Woodard's estate. The 
accused filed a petition to probate the Woodard estate in Lane 
County Circuit Court in May 1980 and remained the personal 
representative's attorney until July, 1982. 

In or about May- 1980, the accused arranged for a client, 
Medical Services, Inc. (MSI), through William Leonard, . president 
and sole shareholder of MSI, to borrow $50,000 at 20% interest 
from the Woodard estate, through Madeline Summers, another client 
of the accused. The accused assisted Madeline Summers in 
preparing the paperwork necessary to close the loan. 

The accused represented' multiple clients whose interests in .. 
the loan transaction described in paragraph IV [herein] were or 
were likely to, be adverse to one another. The professional 
judgment of the accused on behalf of Madeline SummerS in the loan 
transaction was or was. likely to be adversely affected by her 
ongoing prepresentation of MSI on unrelated matters. 

The accused did not obtain the consent of each of her clients, 
after full disclosure, to her representation of Madeline Summers in 
the. loan transaction described in paragraph IV [herein] while she 
continued to represent MSI on unrelated matters. Even with full 
disclosure and client consent, it was not obvious the accused could 
adequately represent the interests of Madeline Summers in the loan 
transaction in question in light of her ongoing representation of 
MSI. [Formal complaint, paragraphs 111, IV, V, and VI.] 



The complaint alleges the accused is guilty of violating DR 5-105(A) and 

(B). In the stipulation, the accused stipulates that her involvement in the loan 
transaction question violated DR 5-105(A) and (B). 

In admitting her violation, the accused states by way of mitigation that 

she did advise Medical Services, Inc., to seek independent counsel in the ,loan 

transaction, and she advised that client that she could not represent it in that 

transaction. MSI did not retain other counsel to represent it in the 

transaction. 

The accused has no prior record of reprimands, suspensions, or 

disbarment. 

The accused has agreed to accept a public reprimand. This procedure is 

provided for in Rule of Procedure 3.6. The stipulation has been reviewed by ; 

general counsel and has been approved by the state professional responsibility 

board. 

The hdersigned have reviewed the stipulation for disdipline and hereby 
approve it: 

By: /s/ David C. Landis By: Is/ Nancv S . Tauman 
DAVID C. LANDIS ' NANCY S.. TAUMAN 
STATE CHAWERSON REGION 6 CHAIRPERSON 

Dated: 5/19/86 Dated: 5/14/86 
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In Re: 

IN THE SUPREME COURT 

OF THE STATE OF OREGON 

) 

Complaint as to the Conduct of 
1 
) NO. 85-41 
) 

MICKIE E. JARVILL, ) STIPULATION FOR 
) DISCIPLINE 

Accused. 1 

Comes now, Mickie E. Jarvill, attorney at law, and stipulates to the 
following matters pursuant to Rule of Procedure 3.6(c). 

I. 

The Oregon State Bar was created and exists by virtue of the laws of 

the State of Oregon and is, and at all times mentioned herein was, authorized 

to carry out the provisions of ORS Chapter 9 relating to the discipline of 

attorneys. 

11. 

The accused, Mickie E. Jarvill, was admitted by the Oregon supreme . 

Court to the practice of law in Oregon on September 10, 1974, and has been a 

member of the Oregon State Bar continuously since that time, having her 

office and place of business, during the times associated with this case, in 
Lane County, Oregon. 

111. 

The state professional responsibility board, at a meeting held on August 

3, 1985, approved for filing against the accused a formal complaint alleging her 
violation of DR 5-105(A) and (B). The accused wishes to stipulate to the 

violation of these rules and to accept the imposition of a public reprimand for 
their violation. 

IV. 

Attached to this stipulation as Exhibit A, and incorporated by reference 
herein, is the bar's formal complaint against the accused in Case No. 85-41. 

The accused stipulates that the facts contained therein are accurate and that 



her involvement in the loan transaction in question violated DR 5-105(A) and 

(B) * 

In mitigation, the accused states that she did advise Medical Services, 

Inc. (MSI), to seek independent counsel in the loan transaction and she 

advised that client that she could not represent it in the transaction. MSI 
did not retain other counsel to represent it in the transaction. 

VI. 

The accused has no prior record of reprimands, suspensions, or 
disbarment. 

VII. 

The accused agrees to accept a public reprimand for violation of 
DR 5-105(A) and (B) under the facts set forth in the bar's formal complaint. 

This stipulation has been freely and voluntarily made by the accused, 

Mickie E. Jarvill, as evidenced by her verification below, with the knowledge 

and understanding that this stipulation is subject to the approval of the state 
professional responsibility board and the disciplinary board. If rejected by 

either body, the bar shall proceed to file its formal complaint against the 
accused in this case and to conduct a hearing in this matter pursuant to the 
rules of procedure. 

IX. 

Whereas, the accused requests the general counsel of the Oregon State 

Bar to submit this stipulation to the state professional responsibility board for 

approval and, if approved, to the disciplinary board for consideration pursuant 

to the terms of BR 3.6. 

Executed this 7th day of January 1986. 

IS/ Mickie E. Jarvill 
MICKIE E. JARVILL 

I, Mickie E. Jarvill, being first duly sworn, say that I am the accused in 

the above-entitled proceeding and that I have entered into the foregoing 



Cite as 1 DB Rvtr 126 (1986) 131 

stipulation for discipline freely and voluntarily and I further attest that the 

statements contained in the stipulation are true and correct as I verily 

believe. 

IS/ Mickie E. Jarvill 
MICKIE E. JARVILL 

Subscribed and sworn to before me this 7th day of January 1986. 

IS/ Geri Elefson 
Notary Public for Washington 
My commission expires: 12/22/89 

Reviewed by general counsel on the 7th day of December, 1985 and 

approved by the state professional responsibility board on the 7th day of 

December, 1985. 

IS/ George A. Riemer 
GEORGE A. RIEMER 
GENERAL COUNSEL 
OREGON STATE BAR 



132 In re Jarvill 

IN THE SUPREME COURT 

OF THE STATE OF OREGON 

In Re: 

Complaint as to the Conduct of ) No. 85-41 

MICKIE E. JARVILL, ) FORMAL COMPLAINT 

Accused. 
j 
) Exhibit A (Stipulation for 

Discipline) 

For its first and only cause of complaint, the Oregon State Bar alleges: 

The Oregon State Bar was created and exists by virtue of the laws of 
the State of Oregon and is, and at all times mentioned herein was, authorized 

to carry out the provisions of ORS Chapter 9 relating to the discipline of 
attorneys. 

11. 

The accused, Mickie E. Jarvill, is, and at all times mentioned herein was, 

an attorney at law, duly admitted by the Supreme Court of the State of 

Oregon to practice law in this state and a member of the Oregon State Bar. 

During the events described in this complaint the accused had her office and 

place of business in the Lane County, Oregon. 

111. 

Prior to John Woodard's death in March 1980, the accused acted as his 

conservator. Upon Woodard's death, the accused undertook to represent 

Madeline Summers, one of Woodard's daughters, who was appointed the 

personal representative of Woodard's estate. The accused filed a petition to 

probate the Woodard estate in Lane County Circuit Court in May 1980 and 

remained the personal representative's attorney until July 1982. 

IV. 

In or about May 1980 the accused arranged for a client, Medical 

Services, Inc. (MSI), through William Leonard, president and sole shareholder 

of MSI, to borrow $50,000 at 20% interest from the Woodard estate, through 



Cite as 1 DB RDtr 126 (1986) 133 

Madeline Summers, another client of the accused. The accused assisted 
Madeline Summers in preparing the paperwork necessary to close the loan. 

v. 
The accused represented multiple clients whose interests in the loan 

transaction described in paragraph IV were or were likely to be adverse to 
one another. The professional judgment of the accused on behalf of Madeline 

Summers in the loan transaction was or was likely to be adversely affected by 

her ongoing representation of MSI on unrelated matters. 

VI . 

The accused did not obtain the consent of each of her clients, after full 

disclosure, to her representation of Madeline Summers in the loan transaction 

described in paragraph IV while she continued to represent MSI on unrelated 
matters. Even with full disclosure and client consent, it was not obvious the 

accused could adequately represent the interests of Madeline Summers in the 

loan transaction in question in light of her on-going representation of MSI. 

VII. 

The aforesaid conduct of the accused violated the following standards of 

professional conduct established by law and by the Oregon State Bar: 

DR 5-105(A) and (B) of the Code of Professional Responsibility. 

Wherefore, the Oregon State Bar demands that the accused make answer 

to this complaint; that a hearing be set concerning the charges made herein; 

that the matters alleged herein be fully, properly, and legally determined; and 
pursuant thereto, such action be taken as may be just and proper under the 
circumstances. 

Executed this - day of 1985. 

OREGON STATE BAR 

By: CELENE GREENE 
EXECUTIVE DIRECTOR 

[Original not executed.] 
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IN THE SUPREME COURT 

OF THESTATE OF OREGON 

In Re: 1 

Complaint as to the Conduct of 
) 
) NO. 85-139 

RICHARD A. CARLSON, 
1 
) OPINION 

Accused. 
) 
1 
1 

This matter has bken submitted for review by the undersigned pursuant 

to Oregon State Bar Rule of Procedure 3.6(e). 

A complaint was filed against the accused. 'The accused and the bar 

subsequently executed a stipulation for discipline. The stipulation recites that 

the facts contained in the complaint are accurate, with the exception that the 

bar agrees to delete the word "intentionally" from paragraph IV of the 
complaint. The relevant facts alleged in the complaint are: 

In or about April 1985 the accused was employed 'by the 
Oregon State Department of Justice as an attorney in the Support 
Enforcement Division with responsibility for, among other things, 
filing requests for summary determination in support enforcement 
cases. 

On or about April 2, 1985, the accused intentionally misdated 
a request for summary determination in the matter of AFS v .  Estate 
of Miriam L. Isaak, Washington County Circuit Court Case NO. TIE 
850028, as March 29, 1985. March 29, 1985, was the expiration 
date of the statute of limitations for filing the request in this 
matter. The accused knew the date was incorrect when he placed it 
on the request and had it filed with the Washington County Circuit 
Court on April 4, 1985. [Formal complaint, paragraphs V and VI.] 

The complaint alleges that the accused is guilty of violating DR 1- 

102(A)(4). In the stipulation the accused stipulates that his conduct violated 

DR 1-102(A)(4). 

The accused has no prior record of reprimands, suspensions, or 

disbarment. 

The accused agrees to accept a 30-day suspension from the practice of 

law for this violation. This procedure is provided for in Rule of Procedure 



3.6. The stipulation has been reviewed by general counsel and has been 

approved by the state professional responsibility board. 

The undersigned have reviewed the stipulation for discipline and hereby 

approve it: 

By: Is/ David C. Landis By: Is/ David A. Kekel 
DAVID C. LANDIS DAVID A. KEKEL , 

STATE CHAIRPERSON REGION 5 CHAIRPERSON 
, , 

/ 

Dated: 6/3/86 Dated: 5130186 






























































































































































































































































































































































































