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INTRODUCTION

The first years of a lawyer’s practice are a critical time in the development of
professional habits, practices and character. To facilitate this transition into the practice of law,
the Oregon Supreme Court, in conjunction with the Bar, has created the New Lawyer
Mentoring Program. The goal of the NLMP is to introduce new lawyers to the high standards of
integrity, professional conduct, professional competence and service to the public that are an
Oregon tradition.

Shortly after admission, each new lawyer (unless deferred or exempt), will be paired
with an experienced lawyer who has practiced for at least seven years and who has been
selected by the Court for his or her commitment to ethics, professionalism and professional
skills. Together, the new lawyer and the mentor will develop a curriculum of activities to
introduce the new lawyer to the legal community and to the practical application of ethics,
civility and professionalism. The new lawyer will also receive practical guidance about client
relations and law office management, as well as explore practical skills in a substantive area of
the law. The mentor will be a coach and a guide as the new lawyer adjusts to the challenges of
law practice. Finally, working with the new lawyer will allow the mentor to see the profession
through new, enthusiastic eyes and help the mentor understand generational differences.

The NLMP is premised on one-to-one interaction as a supplement to traditional
classroom-style continuing education programs that new lawyers attend. Although it consists of
a series of mandatory activities and experiences, the NLMP is flexible enough to complement
and coordinate with existing law firm training programs as well as the special training needs of
government, corporate, and public interest practices.

The success of the NLMP depends on the commitment of both the mentors and the new
lawyers, and the Court and the Bar appreciate the devotion of time, energy and skill that will be
required on both sides. We are confident that mentors and new lawyers alike will benefit from
the program.

This manual contains information about and forms for enrolling in the NLMP, developing
the individual mentoring program, and certifying completion. It also has some tips for
successful mentoring relationships, a copy of the Supreme Court’s New Lawyer Mentoring Rule,
and selected Oregon Rules of Professional Conduct. Questions not addressed in the manual can
be directed to the NLMP Administrator, Kateri Walsh at 503-431-6406, or NLMP Coordinator,
Karla Houtary at 503-431-6367 or by sending an email to mentoring@osbar.org.
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OPERATING PROCEDURES AND POLICIES

1. Enrollment, Exemptions and Deferrals

a.

The New Lawyer Mentoring Program (NLMP) will operate in two sessions each year. The
first begins in mid-May (Spring Session) and the second begins in mid-October (Fall
Session). New lawyers who take the oath of office at times other than the scheduled
swearing-in ceremonies will be assigned to a session by the NLMP administrator.

Within 28 days of admission, new lawyers must either enroll in the NLMP, certify they
are exempt, or request a deferment.

New lawyers are exempt from the NLMP if they have engaged in the active, substantial
and continuous practice of law in another jurisdiction for two or more years prior to
admission in Oregon.

New lawyers who are not practicing law, including judicial clerks, may request to defer
participation in the NLMP until they begin practicing, at which time they must enroll in
the next available NLMP session.

New lawyers who practice outside the state of Oregon will be deferred from
participation in the NLMP if the Bar determines that mentoring cannot be arranged
conveniently. If a new lawyer deferred for this reason establishes a principal office in
Oregon within the first two years of admission, the new lawyer must enroll in the next
available NLMP session.

2. Mentor Match

a.

C.

d.

The Bar will match new lawyers with mentors based principally on geography and
practice area. To the extent possible and practicable, consideration will be given to
preferences for gender, age, ethnicity and other factors identified by a new lawyer or a
mentor.

New lawyers employed in law firms, government offices, corporate law departments, or
other group practices may request either an “in-house” or an “outside” mentor. An “in-
house” mentor is in the same firm or office as the new lawyer. An “outside” mentor is a
lawyer not in the same firm or office as the new lawyer. New lawyers may request a
specific mentor; if the mentor requested has not been appointed by the Supreme Court,
a conditional match will be made pending the mentor’s appointment.

The Bar will match new lawyers and mentors within 14 days of the Bar’s receipt of the
new lawyer’s enrollment form in most cases, after which written notice of the match
and respective contact information will be provided to the new lawyer and the mentor.

The new lawyer is responsible for arranging the initial meeting with the mentor, and the
meeting must take place within 28 days of the announcement of the match.
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3. Designing the Mentoring Plan

a.

The Mentoring Plan includes core concepts and experiences that will introduce new
lawyers to practical aspects of lawyering with which all lawyers need to be familiar for
the successful and professional practice of law. The Mentoring Plan has six component
parts:

= |ntroduction to the Legal Community;
= Rules of Professional Conduct, Professionalism, and Cultural Competence;
= Introduction to Law Office Management;
=  Working With Clients;
= Career Development:
v Public Service,
v' Bar Programs,
v" Work/Life Balance
=  Practice Area Basic Skills.

Parts 1-5 are comprised of specific topics that the new lawyer must discuss with the
mentor and specific activities that the new lawyer must complete and review with the
mentor. In the Practice Area component, the new lawyer selects, completes, and then
discusses with the mentor, a minimum of 10 basic skill activities in one or more
substantive practice areas that best match the new lawyer’s interests.

During the initial meeting, the new lawyer and the mentor should review the required
elements of the mentoring plan and identify the practice areas the new lawyer will focus
on during the mentorship.

The mentoring plan may include as many practice area activities as the new lawyer and
mentor agree are practical, but must include at least 10 activities from one or more
practice areas. The activities listed in the substantive areas are not exclusive; the new
lawyer and mentor may supplement the listed activities or substitute others that they
identify as basic competency skills. Similarly, if the new lawyer is interested in a
substantive area for which no activities are suggested, the new lawyer and the mentor
may develop a customized elective plan of activities designed to build basic skills in that
area.

If the mentor does not have experience in the practice area or areas the new lawyer
wishes to focus on, the mentor should help the new lawyer find another experienced
lawyer who practices in the subject area to assist in mentoring the new lawyer. In that
situation, the mentors may split the allowed mentoring continuing education credits,
although to get credits the consulted lawyer may need to apply to and be approved for
the NLMP program.

A new lawyer employed by a law firm, corporate legal department, or governmental
unit may complete an alternate mentoring plan based on the employer’s established
training program, provided the program covers the areas required by the NLMP.
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f. A new lawyer who has completed some of the mentoring plan activities as a law clerk or
otherwise prior to admission may also develop a customized plan with the mentor that
will build on existing skills in the component areas.

4. Completing the Mentoring Plan

a. The mentoring plan is designed to be completed in approximately one year. It is
expected that new lawyers and their mentors will meet at least once each month for
twelve months, and that each meeting will last approximately 90 minutes to allow
sufficient time to review and discuss the various experiences and activities that make up
the mentoring plan and to monitor the new lawyer’s progress.

b. New lawyers who are mentored within their law firm, corporate legal department, or
governmental unit may complete some of their required activities in small group
settings rather than by individual discussion with their in-house mentors.

¢. When all mentoring plan activities have been completed, the new lawyer and the
mentor shall sign a Certificate of Completion. The new lawyer is responsible for filing the
Certificate with the Bar, accompanied by a fee of $100. When the Certificate has been
filed, the new lawyer will be awarded six (6) hours of Minimum Continuing Legal
Education credit that can be applied to the new lawyer’s next reporting period (not the
first reporting period on admission). See MCLE Regulation 6.100. The mentor will be
awarded eight (8) MCLE credits.

d. The Certificate of Completion must be filed with the Bar on or before December 31 of
the new lawyer’s first full year of admission. (For example, new lawyers admitted in
2011 will have until December 31, 2012 to complete their plans and file the Certificate
of Completion.)

e. A new lawyer who is unable to complete the plan within the allowed time may be
granted additional time for good cause shown. Examples of good cause include health
issues, a change in employment, or other circumstances that prevent the new lawyer
from working on the mentoring plan. The new lawyer must submit a request for
additional time in writing on or before the completion deadline.

5. Noncompliance, Suspension and Reinstatement

a. A new lawyer who fails to complete the mentoring plan on time (and who has not been
granted an extension) will be given written notice and shall have 60 days from the date
of the notice to cure the noncompliance.

b. If the noncompliance is not cured (by completing the mentoring plan) within the time
allowed, the Executive Director shall recommend to the Supreme Court that the new
lawyer be suspended from membership in the Bar.

c. During a period of suspension, the new lawyer may not engage in the practice of law.
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d. A suspended new lawyer may apply for reinstatement as soon as the mentoring plan is
completed. In addition to the reinstatement application, the new lawyer must submit
the Certificate of Completion, the NLMP fee of $100 and a reinstatement fee of $100.

e. Upon receipt of a satisfactory application for reinstatement, the Executive Director will
forward a recommendation to the Supreme Court that the new lawyer be reinstated to
active membership. Reinstatement is effective upon approval by the Supreme Court.

f. A reinstatement after suspension for not completing the NLMP has no effect upon any
other aspect of the new lawyer’s status, including any suspension for nonpayment of
membership fees, MCLE noncompliance or a disciplinary proceeding.

New Lawyer Mentoring Program Manual Page 6




FREQUENTLY ASKED QUESTIONS

1. Is the NLMP Mandatory?

Yes. All newly admitted members of the Oregon State Bar must participate in the program
unless they have already practiced in another jurisdiction for at least two years.

2. What if I am unemployed or otherwise not practicing law after
admission?

New lawyers who do not have plans to begin practicing law immediately after admission,
including new lawyers who are working as judicial clerks, may request a deferral until such
time as they begin practicing law.

3. When do I start the NLMP?

Unless exempt or deferred, new lawyers must enroll in the NLMP by filing the enroliment
form with the Bar within 28 days after admission to the bar. New lawyers who are
granted a deferral must enroll in the next available NLMP session following their
beginning to practice law.

4. Who are the mentors?

Mentors are Oregon bar members in good standing who have at least seven years of
experience in the practice of law. They must have a reputation for competence and for
conducting themselves ethically and professionally.

5. How are mentors selected?

Initially, bar leaders around the state were asked to nominate qualified lawyers in their
communities. The nominees were reviewed by the NLMP Task Force recruitment
committee, which recommended suitable candidates to the Board of Governors. The slate
of mentors approved by the BOG was then sent to the Supreme Court for appointment.
For subsequent sessions, bar members will be invited to nominate themselves. The BOG’s
standing Committee on the NLMP will review the candidates and make recommendations
to the Supreme Court.

6. Do mentors get any special training?

Yes. All appointed mentors are required to screen a training video prepared by the Bar. In
addition to familiarizing mentors with the creation and execution of the mentoring plan,
the training video includes ideas and tips for establishing successful mentoring
relationships. Mentors are also asked to review this manual in its entirety.

7. How do I find a mentor?

There are three ways that mentors will be identified for new lawyers. If a new admittee is
hired by a firm or organization, their employer may assign a senior associate to serve as
their NLMP mentor. The second option is for a new lawyer to seek out a respected
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member of the bar him- or herself, and ask if they are willing to serve as a mentor. In
these first two options, mentors will be appointed on a provisional basis pending Supreme
Court approval. The third option is for the Bar to match new lawyers with mentors who
have been appointed by the Supreme Court. The principal criteria for the match will be
location and practice area interest, although other factors, such as a preference for
gender, ethnicity, or age will be given consideration to the extent possible.

8. Does my mentor have to be a lawyer in my firm?

Generally, lawyers employed in law firms, corporate legal departments, and government
offices will be matched with a mentor in the same firm or office. However, new lawyers
may request and will then be matched with an “outside” mentor.

9. Can I choose my own mentor?

10.

11.

12.

Yes. A new lawyer’s request for a specific mentor will be taken into consideration,
provided the mentor is qualified and appointed by the court.

What is the Mentoring Plan?

The Mentoring Plan sets out the activities the new lawyer will work on with the mentor
during the mentoring year. It is comprised of five areas of required activities and one
practice area selected by the new lawyer. The elective activities may be in one or more
substantive areas and must include at least 10 basic skills activities. Several practice area
activities are contained in this manual. If a new lawyer wishes to focus on a substantive
area not covered in the manual, the new lawyer and the mentor may identify basic skill
activities related to that substantive area.

Can I get credit for Mentoring Plan activities that I have already
completed prior to admission?

Experience as a law clerk or otherwise, prior to admission, will not exempt a new lawyer
from the NLMP. However, the new lawyer and the mentor may design a customized
mentoring plan that has the same focus but builds on existing knowledge and skills
through more advanced activities.

How much time will the NLMP require?

The NLMP mentoring plan is designed to be completed in approximately twelve months if
the new lawyer and mentor meet regularly. As a guide, the new lawyer and mentor
should expect to meet monthly for approximately 90 minutes. Because the Certificate of
Completion doesn’t have to be filed until December 31 of the first full year of admission,
however, new lawyers will actually have 14 to 17 months to complete their plans.
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13.

14.

15.

16.

17.

18.

Do I have to complete the new admittee MCLE requirements in
addition to the Mentoring Plan?

Yes. The NLMP does not replace the Minimum Continuing Legal Education requirements
for new admittees. (See MCLE Rule 3.3(b).) However, upon successful completion of the
NLMP, new lawyers are awarded six MCLE credits that can be carried forward into their
first three-year reporting period.

Do new lawyers receive MCLE credit for participating in the
NLMP?

Yes, see question #13 above.

Do mentors receive MCLE credit?

Yes, the Board of Governors has determined that mentors may claim eight (8) general
MCLE credits for mentoring a new lawyer. If another lawyer assists with the mentoring,
the credits may be apportioned between them according to their respective responsibility
for the mentoring.

What do I do if I have a problem with my mentor?

If a mentor is not making time for regular meetings or is not providing helpful guidance
and coaching through the mentoring plan activities, a new mentor can be assigned. New
lawyers are encouraged to give the relationship some time to develop and to remember
that the NLMP mentor may not be able to satisfy all of the needs for support that the new
lawyer may have. There are many voluntary mentoring programs available and new
lawyers are encouraged to participate in as many as they feel is helpful or appropriate.

What if I can’t complete my Mentoring Plan within the time
allowed?

If a new lawyer does not believe that the December 31 deadline can be met due to health
or personal issues, job changes or other circumstances beyond their control, an extension
may be granted for good cause shown. A request for an extension must be submitted in
writing to the Bar prior to the December 31 deadline. A new lawyer who does not qualify
for an extension and who does not complete the plan in time will be given written notice
and 60 days to cure the noncompliance (by completing the plan). Failure to complete the
plan will result in the Executive Director recommending that the noncomplying new
lawyer be suspended from membership in the Bar and, consequently, from the practice of
law.

How do I establish completion of the Mentoring Plan?

When all of the activities of the Mentoring Plan have been completed, the new lawyer
and the mentor sign the Certificate of Completion. The new lawyer is responsible for filing
the Certificate and a copy of the completed Mentoring Plan with the Bar and paying the
$100 fee.
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19.

20.

What if I can’t afford the fee?

At the sole discretion of the Executive Director, the NLMP fee may be waived in cases of
financial hardship or special circumstances. Requests for a fee waiver must be submitted
in writing to the Executive Director and include the reason for the request accompanied

by a summary of the applicant’s income and expenses.

How do I get reinstated from a suspension?

A new lawyer suspended for failing to timely complete the mentoring plan can apply to
the Executive Director for reinstatement by submitting the appropriate reinstatement
form accompanied by the Certificate of Completion, paying the NLMP fee of $100 and
paying the reinstatement fee of $100. If the submission is satisfactory to the Executive
Director, a recommendation for the applicant’s reinstatement will be sent to the Supreme
Court.
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TIPS FOR SUCCESS

If you are a mentor...

Take the time to develop a meaningful mentoring relationship. At its best, this
relationship is an opportunity for mutual learning and growth.

Set both expectations and boundaries early on. At initial meeting, set a regular time on
calendar for your monthly meetings. Inform your new lawyer about the best time to call
with questions or issues, when they are more likely to get your undivided attention.
Listen to your new lawyer’s concerns and, especially in the beginning, draw out those
concerns that the new lawyer may be reluctant to raise.

Recognize that new lawyers may differ in what they hope and need to get out of a
mentoring relationship. Adjust your own approach to assure you are providing your new
lawyer with what he or she is seeking.

Create a safe environment for the new lawyer’s growth by being accessible and non-
judgmental, keeping confidences, and inviting open and frank conversations.
Acknowledge the issues facing new lawyers who are ethnic minorities, or who may face
particular challenges because of their religion, sexual orientation, economic status,
national origin or age.

Remember that the only stupid question is the one that isn’t asked. Encourage your new
lawyer to ask, ask, ask. Be respectful and responsive with your answers.

Your responsibility is not to direct or supervise your new lawyer’s work, but to be a
coach and guide for the development of professional values and skills.

Share your experience and talent freely. Be the role model you would want.

If you are a new lawyer...

Be respectful of your mentor’s time. Be prompt and give plenty of notice if you need to
reschedule a meeting. Make good use of your meeting time; come prepared with a list
of things you want to discuss.

Your mentor’s “war stories” can be valuable learning tools, especially if you can relate
them to a situation of your own.

Ask questions! Don’t let your ego get in the way of accepting feedback and constructive
criticism from your mentor.

Build multiple mentor relationships; your NLMP mentor will not be able to advise you in
every aspect of your professional or personal life. Develop effective networks with
peers, other lawyers in and outside your workplace, judges, family and friends.

Your reputation in the community will be based on your interactions with your mentor,
your clients, your work colleagues, opposing counsel, court staff and judges. Nurture it
and guard it jealously.
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NEwW LAWYER

MINIMUM CONTINUING LEGAL EDUCATION REQUIREMENTS

In addition to the NLMP, new lawyers must meet the new admittee MCLE requirement of 15
hours of accredited CLE. The 15 hours consist of practical skill courses, ethics (including a child

abuse reporting course) and an introductory course in access to justice:

3.3 Reinstatements, Resumption of Practice After Retirement and New Admittees.

* ¥ k

(b) New admittees shall complete 15 credit hours of accredited CLE activity in the first
reporting period after admission as an active member, including two credit hours in
ethics (including one in child abuse reporting), and ten credit hours in practical skills....
New admittees admitted on or after January 1, 2009 must also complete a three credit
hour OSB-approved introductory course in access to justice. The MCLE Administrator
may waive the practical skills requirement for a new admittee who has practiced law in
another jurisdiction for three consecutive years immediately prior to the member’s
admission in Oregon, in which event the new admittee must complete ten hours in
other areas. After a new admittee’s first reporting period, the requirements in Rule
3.2(a) shall apply.

Unless a new lawyer’s participation in the NLMP is deferred, the first MCLE reporting period
runs concurrently with the NLMP and ends on December 31 of the first full calendar year of

admission:
3.7 Reporting Period.

* ok k

(b) New Admittees. The first reporting period for a new admittee shall start on the date
of admission as an active member and shall end on December 31 of the next calendar
year. All subsequent reporting periods shall be three years.

The practical skills requirement of the New Admittee MCLE rule will address many of the topics
that the new lawyer will discuss with the mentor. Programs such as the OSB PLF Learning the
Ropes and other shorter programs provide valuable course work for these credits, and will

augment the practical skills work achieved in your mentoring plan:
3.400 Practical Skills Requirement.

(a) A practical skills program is one which includes courses designed primarily to instruct
new admittees in the methods and means of the practice of law. This includes those
courses which involve instruction in the practice of law generally, instruction in the
management of a legal practice, and instruction in particular substantive law areas
designed for new practitioners. A practical skills program may include but shall not be
limited to instruction in: client contact and relations; court proceedings; negotiation and
settlement; alternative dispute resolution; malpractice avoidance; personal
management assistance; the negative aspects of substance abuse to a law practice; and
practice management assistance topics such as tickler and docket control systems,
conflict systems, billing, trust and general accounting, file management, and computer
systems.
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The introductory Access to Justice course must be one that is specifically approved as such by
the MCLE Administrator:

3.600 Introductory Course in Access to Justice. In order to qualify as an
introductory course in access to justice required by MCLE Rule 3.3(b), the three-
hour program must meet the accreditation standards set forth in MCLE Rule 5.5(b)
and include discussion of at least three of the following areas: race, gender,
economic status, creed, color, religion, national origin, disability, age or sexual
orientation.

Note that not all programs approved for Access to Justice credits meets the requirements for
the introductory course.

If you have any questions about your MCLE requirements or whether any particular CLE
program will fulfill the new admittee requirements, please call the OSB MCLE Department at
(503) 620-0222 ext. 368 or toll free in Oregon 1-800-452-8260, ext. 368, or e-mail your questions to
Denise Cline, MCLE Administrator, at dcline@osbar.or or Jenni Abalan at jabalan@osbar.org.
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ETHICAL CONSIDERATIONS IN MENTORING

FORMAL ETHICS OPINION NO. 2011-184
Lawyer to Lawyer Consulting: Confidentiality, Conflicts of Interest
Facts:

Lawyer A participates in a mentoring program for new lawyers. Lawyer B is Lawyer A’s mentor
and is not in Lawyer A’s law firm. Lawyer A wishes to discuss a matter concerning one of his
clients with Lawyer B.

Lawyer Cis a solo practitioner. She is a member of an email listserv maintained by a
professional organization that provides members the opportunity to exchange ideas and
respond to questions about problems and issues that arise in their practice. Lawyer C
encounters an unusual situation in a case she is handling and wishes to receive advice on how
to proceed from knowledgeable colleagues who participate in her listserv.

Questions:

1. May Lawyer A disclose information relating to the representation of his client with
Lawyer B?

2. May Lawyer B consult regarding Lawyer A’s client matter without first checking for
conflicts of interest between Lawyer A’s client and any client of Lawyer B’s firm?

3. May Lawyer C relate the details of the unusual situation she has encountered to other
lawyers who participate in her professional organization’s listserv?

Conclusions:
1. Yes, qualified.
2. See discussion.
3. Yes, qualified.
Discussion:
Oregon RPC 1.6 provides, in pertinent part:

(1) A lawyer shall not reveal information relating to the representation of
a client unless the client gives informed consent, the disclosure is
impliedly authorized in order to carry out the representation or the
disclosure is permitted by paragraph (b).

Oregon RPC 1.7 provides, in pertinent part:

Except as provided in paragraph (b), a lawyer shall not represent a client
if the representation involves a current conflict of interest. A current
conflict of interest exists if:

(1) the representation of one client will be directly adverse to another
client;
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(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to
another client, a former client or a third person or by a personal interest
of the lawyer; or.....

It is not uncommon for a lawyer working on a client matter to seek the guidance or
assistance of a knowledgeable colleague. Except where the client has specifically instructed
otherwise, lawyers may consult with colleagues within their own firms or who are formally
associated on a client’s matter violating the duties to safeguard confidential information and
avoid conflicts of interest.

A lawyer may also on occasion seek the advice of colleagues who are not members of
the lawyer’s firm or associated on a client matter. Whether those discussions arise in the
context of a formal mentoring relationship or through informal discussions, such as on a
professional listserv or in casual conversation, both the lawyer seeking advice and the lawyer
giving the advice must exercise care to avoid violating their duties to their respective clients.

The American Bar Association’s Standing Committee on Ethics and Professional
Responsibility Formal Opinion 98-411, “Ethical Issues in Lawyer-to-Lawyer Consultation,”
provides practical guidance on this subject.! Even though ABA opinion was adopted before
listservs and other electronic discussion tools? were commonly used by lawyers and makes no
reference to them or to lawyer mentoring programs, the principles it discusses and the
guidance it provides are applicable in these contexts.?

I. Considerations for the Consulting Lawyer

Oregon RPC 1.6 safeguards “all information relating to the representation of a client,”
and prohibits disclosure of such information without the client’s informed consent or as
provided in one of the specific exceptions to the rule. There is no exemption for lawyers
participating in mentorship programs or for other lawyers seeking assistance on behalf of
clients. RPC 1.6(a) permits disclosure of confidential information, without the informed consent
of a client, where the disclosure is “impliedly authorized to carry out the representation...” The
rule does not suggest what kind of disclosures might be impliedly authorized, the ABA opinion
interprets Rule 1.6 “to allow disclosures of client information to lawyers outside the firm when
the consulting lawyer reasonably believes the disclosure will further the representation by

! Formal Opinion 98-411 (1998), available at: www.abanet.org/media/youraba/200911/98-411.pdf

> For purposes of this opinion, when reference is made to “listservs” the same considerations apply to discussions
on blogs, online community “bulletin boards” or similar electronic discussion venues.

*The ABA opinion purports to apply equally to consultations about the substance or procedure of a client’s matter
and to consultations about the consulting lawyer’s own ethical responsibilities in the matter. However, since the
ABA opinion was issued, both the ABA and Oregon have adopted rules that expressly permit disclosure of
otherwise confidential information to the extent reasonably necessary “to secure legal advice about the lawyers
compliance with these Rules.” ABA Model Rule 1.6(b)(4) and Oregon RPC 1.6(b)(3). Comment [9] to the ABA
Model Rule suggests that such disclosures may be impliedly authorized for the lawyer to carry out the
representation but, even if not, are permitted “because of the importance of a lawyer’s compliance with the Rules
of Professional Conduct.” This opinion is limited to consultations between lawyers unrelated to the lawyer’s own
professional conduct.
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obtaining the consulted lawyer’s experience or expertise for the benefit of the consulting
lawyer’s client.”

Consultations that are general in nature and that do not involve disclosure of
information relating to the representation of a specific client do not implicate Rule 1.6. For
instance, there would be no violation of the rule in a listserv inquiry seeking the name or
citation for a recent case on a subject relevant to a client matter or to discussions about an
issue of law or procedure that might be present in a client matter. Similarly, inquiries or
discussions posed as hypotheticals generally do not implicate RPC 1.6. Accordingly, Lawyer A
might safely pose a question to Lawyer B, or Lawyer C might post an inquiry on a listserv, as a
hypothetical case.

Framing a question as a hypothetical is not a perfect solution, however. Lawyers faces a
significant risk of violating Rule 1.6 when posing hypothetical questions if the facts provided
permit persons outside the lawyer’s firm to determine the client’s identity. Where the facts are
so unique or where other circumstances might reveal the identity of the consulting lawyer’s
client even without the client being named, the lawyer must first obtain the client’s informed
consent for the disclosures.

To obtain “informed consent,” a lawyer must provide a client with “adequate
information and explanation about the material risks of and reasonably available alternatives to
the proposed course of conduct.”* As noted in the ABA opinion, that may include an
explanation that the disclosure may constitute a waiver of attorney-client privilege or might
otherwise prejudice the client’s interests.

A lawyer should avoid consulting with another lawyer who is likely to be or to become
counsel for an adverse party in the matter. In the absence of an agreement to the contrary, the
consulted lawyer does not assume any obligation to the consulting lawyer’s client by simply
participating in the consultation.” The consulting lawyer thus risks divulging sensitive
information to a client’s current or future adversary, who is not prohibited from subsequently
using the information for the benefit of his or her own client. This should be a particular
concern to Lawyer C if she posts her inquiry to listservs whose members may represent parties
on all sides of legal issues. Moreover, no listserv, regardless the restrictions and limitations
upon those who participate in it, can assure that messages will be read only by persons aligned
with the interests of the lawyer posting an inquiry. Lawyer C, in seeking to consult about an
unusual fact pattern, must be careful about using a listserv to obtain assistance from other
attorneys, at least not without the informed consent of her client about the potential risks of
the consultation.

4 Oregon RPC 1.0(g).

> The ABA opinions suggests that an agreement to maintain confidentiality might be inferred in some situations,
such as where the consulting lawyer puts conditions on the consultation or where the information discussed is of a
nature that a reasonable lawyer would assume its confidentiality. In the absence of any authority, however,
practitioners should not assume a confidentiality agreement will be inferred.
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One way for a consulting lawyer to avoid some of the foregoing risks is to obtain an
agreement that the consulted lawyer will both maintain the confidentiality of information
disclosed and not engage in representation adverse to the consulting lawyer’s client .

Il. Considerations for the Consulted Lawyer

As discussed above, a consulted lawyer assumes no obligations to the consulting
lawyer’s client by the mere fact of the consultation. Lawyer B will not have violated any duty to
Lawyers A’s client under Rule 1.6 if Lawyer B later discloses or uses information received from
Lawyer A, including in circumstances where Lawyer B undertakes representation adverse to
Lawyer A’s client.

Even a consultation premised on hypothetical facts can have practical implications for
the consulted lawyer if the guidance provided to the consulting lawyer is used to harm a client
of the consulted lawyer. The ABA opinion illustrates this point with the example of a lawyer
skilled in real estate matters, like our Lawyer B, who is consulted by a less experienced lawyer,
such as our Lawyer A, about how a tenant might void a lease. As a result of Lawyer B’s
guidance, Lawyer A’s client repudiates a lease. Lawyer B subsequently learns that the landlord
whose lease was repudiated is a client of Lawyer B’s firm.

In that situation, if there was no confidentiality agreement between the lawyers, Lawyer
B has a duty to inform the landlord client about the consultation and its possible consequences.
While doing s