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Larisa’s Home Care v. Nichols-Shields 
(April 27, 2016)

Larisa’s Home Care, an adult foster care 
home, provided care to Isabell Prichard during 
the last years of her life, and was paid its Med-
icaid rate for that care by the Department of 
Human Services. After Prichard died, it was 
discovered that one of her sons had committed 
fraud in her Medicaid application, and that 
Prichard should not have qualified for Medic-
aid. Larisa’s sued Nichols-Shields, the personal 
representative of Prichard’s estate, and sought 
the difference between the amount it was actu-
ally paid by DHS and the higher “private pay” 
rate it charged non-Medicaid recipients. After 
a bench trial resulted in a judgment in favor of 
Larisa’s, the personal representative appealed, 
and the Court of Appeals reversed.

Larisa’s claim sounded in unjust enrich-

ment, which requires “(1) a benefit conferred, 
(2) awareness by the recipient that she has re-
ceived the benefit, and (3) it would be unjust to 
allow the recipient to retain the benefit without 
requiring her to pay for it.” On appeal, the per-
sonal representative argued that the evidence 
could not support a finding of “injustice” under 
the holding of Jaqua v. Nike, Inc., 125 Or App 
294, 298, 865 P2d 442 (1993), which requires 
that “(1) the plaintiff had a reasonable expecta-
tion of payment; (2) the defendant should rea-
sonably have expected to pay; or (3) society’s 
reasonable expectations of security of person 
and property would be defeated by non-pay-
ment.” As to the first factor, the Court of Ap-
peals held that under these circumstances, the 
facility’s only expectation was to be paid what 
it contracted to be paid when it accepted Ms. 
Prichard as a resident, namely, the Medicaid 
rate. The facility had not relied on the second 
factor at trial. As to the third factor, “society’s 
expectations,” the court held that forcing a 
resident’s estate to pay more than the Medicaid 
rate after the resident had been deemed Med-
icaid-eligible by the state–as the trial court’s 
judgment in favor of the facility would have 
required–would defeat society’s expectations.

State of Oregon v. F.H. (June 8, 2016)
F.H. appealed a judgment of involuntary 

civil commitment after he was found at Port-
land International Airport, disheveled and 
confused, on a night of below-freezing tem-
peratures.  The Court of Appeals, reviewing 
the judgment on a standard of whether the ev-
idence at hearing was sufficient as a matter of 
law to justify the “high standard” required for 
civil commitment, reversed.  It held that while 
it was undisputed that F.H. had mental impair-
ments–bipolar disorder, confusion, and mem-
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ory problems–the evidence could not justify a 
finding that those conditions made F.H. “un-
able to obtain some commodity (e.g., food and 
water) * * * without which he cannot sustain 
life.” F.H. had testified to the trial court that 
he had adequate financial resources and if not 
committed, his plan would be to stay at hotels 
and eat at restaurants. As the Court of Appeals 
noted, the evidence was that F.H.’s mental 
impairments were of long standing, but there 
was no evidence that he had ever spent the 
night outside or missed a meal. Without such 
concrete evidence, the trial court had engaged 
in impermissible speculation that commitment 
was required. While the Court of Appeals was 
sympathetic to the trial judge’s concerns, it 
emphasized that civil commitment is not a “pa-
ternalistic vehicle to save people from them-
selves,” and that the required standard is that 
there is a likelihood, absent civil commitment, 
the respondent will not survive.

Brush and Brush (June 22, 2016)
In this marital dissolution case, the wife ap-

pealed from the property division ordered by 
the trial court, which required her to pay the 
husband an equalizing judgment from money 
she had received by inheritance.  

The key issue was the effective date of 2011 
amendments to ORS 107.105(1)(f), the “Oles-
berg fix.” Those amendments made it clear that 
money received by one spouse through inheri-
tance is not subject to the presumption of equal 
spousal contribution, and therefore presump-
tively not “marital property” if it has been kept 
separate. The Brushes’ dissolution trial started 
before the passage of those amendments, the 
trial concluded after their passage but before 
their effective date, and judgment was entered 
in mid-2012—after the amendments were ef-
fective.

The trial court concluded that the “pre-fix” 
version of ORS 107.105 applied, and divided 
the wife’s inheritance accordingly. The Court 
of Appeals disagreed, holding that even though 
the court had ruled from the bench in Decem-
ber 2011, the matter was “pending” on Janu-
ary 1, 2012, the effective date of the statutory 
change, and remanded for reconsideration of 
the property division.

Practically, this case is likely a one-off due 
to the protracted nature of the case in the trial 
court. The dissolution case was filed in October 
2009, the dissolution trial began in January 
2011 but did not conclude until December 
2011, the legislative amendments were passed 
in mid-2011, and the judgment of dissolution 
was not entered until July 2012. The entire leg-
islative process started and finished while the 
trial was technically under way. 

State v. C.S.C. (June 22, 2016)

In this civil commitment case, the respon-
dent challenged the 180-day maximum length 
of her civil commitment, arguing that it should 
have been at most 60 days. Because C.S.C. was 
actually discharged from her commitment after 
nine days, her appeal was moot: it would have 
“no practical effect on or concerning the rights 
of the parties.” The appeal was therefore dis-
missed.

Hinman v. Silver Star Group, LLC 
(August 3, 2016) 

A storm damaged Hinman’s roof, and she 
contracted for its repair with Silver Star Group, 
LLC. A dispute over payment ensued, and Hin-
man, an “elderly homeowner,” filed a lawsuit 
in circuit court against Silver Star, including 
claims of fraudulent misrepresentation, negli-
gent misrepresentation, unlawful trade practic-
es, and elder abuse. 

Silver Star contended that Hinman’s lawsuit 
was subject to mandatory binding arbitration 
pursuant to a term in its contract with Hinman, 
moved to dismiss her lawsuit, and filed its own 
arbitration proceeding. The trial court ruled the 
contract containing the arbitration provision 
was unconscionable and unenforceable, and de-
nied Silver Star’s motion to compel arbitration. 
Silver Star appealed from the order.

Silver Star first argued that the trial court’s 
role is limited to determining whether an arbi-
tration clause is enforceable, and that the role 
of determining whether a contract overall is 
enforceable is left to an arbitrator, as contem-
plated in the Revised Uniform Arbitration Act. 
Reviewing the legislative history of Oregon’s 
version of the Uniform Arbitration Act, the 
Court of Appeals concluded that Oregon had 

Court cases  Continued from page 1
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rejected that specific provision of the Revised 
Uniform Act, and intended for trial courts to 
speak to the validity of both contracts overall 
and arbitration provisions in those contracts. 
The trial court therefore acted within its power 
in ruling on the unconscionability question.

However, in so ruling, the trial court had 
taken the allegations in Hinman’s complaint as 
true, rather than engaging in factfinding about 
the formation and terms of the contract, all of 
which were disputed. This was error, and the 
Court of Appeals remanded for a factual deter-
mination on the unconscionability issue.

Bishop v. Waters (August 31, 2016)
Bishop, who was permanently disabled, 

sued the Waterses over disputes arising out 
of a land sale contract. She included an elder 
abuse claim under ORS 124.100. The Waterses 
moved for dismissal of the elder abuse claim 
because Bishop had failed to serve a copy of 
the complaint on the Oregon attorney gener-
al, as required by ORS 124.100(6). The trial 
court dismissed the elder abuse claim without 
prejudice, and Bishop appealed. The Court of 
Appeals affirmed, reasoning that the statute’s 
use of the word “must” when describing the 
requirement of notice on the attorney general 
set out a mandatory requirement, and Bishop’s 
failure to timely serve the attorney general 
mandated dismissal without prejudice.

K.M.J. v. Captain (September 28, 2016)
After a contested hearing, K.M.J. sought 

and was granted an ORS 124.020 elder abuse 
restraining order against Captain. Captain 
appealed, arguing that the trial judge had not 
allowed him to cross-examine witnesses at the 
hearing, in violation of his right to due process 
under the Fourteenth Amendment to the U.S. 
Constitution.

The Court of Appeals reversed the trial 
court’s order, but did not reach the constitu-
tional question. It held that while Oregon Rule 
of Evidence 611 gives trial judges the power to 
“control the presentation of evidence and the 
examination of witnesses,” that power does 
not extend to denying the right of cross-exam-
ination outright; to do so is a violation of the 
principle of “fundamental fairness.” Because 
the Elderly Persons and Persons With Disabil-
ities Abuse Prevention Act is subject to the Or-
egon Evidence Code, the trial judge committed 

“plain error” when he stated at the outset of the hearing that he would 
not permit the parties to cross-examine each other.

As a practical note, because the trial judge had simply made “no 
cross-examination” a rule for the hearing, the Court of Appeals specifi-
cally did not need to consider ORS 124.020(9)(d), which provides that 
in elder abuse restraining order hearings, “[t]he court shall exercise its 
discretion in a manner that protects the elderly person or person with 
a disability from traumatic confrontation with the respondent.” If there 
is evidence that a petitioner is especially vulnerable, or that the rela-
tionship between the EPPDAPA petitioner and respondent is fraught or 
abusive, then a trial court can still exercise its discretion to strictly con-
trol the manner of cross-examination.  However, such a discretionary 
decision must be justified by the record.
For another analysis of this case, see page 9.

Husk v. Adelman, (October 5, 2016)
Husk and Adelman had co-parented Adelman’s adopted child, and 

after their breakup Husk had parenting time with the child by agree-
ment. When their relationship deteriorated further, she sought to en-
force parenting time through ORS 109.119, the “psychological parent” 
statute. The trial court granted her relief, and Adelman appealed.

To avail herself of relief under the statute, Husk had to rebut the stat-
utory and constitutional presumption that Adelman, as the legal parent, 
acted in the best interest of the child, and the trial court had to make 
findings on specific related factors set forth in ORS 109.119(4)(a)(A)-
(E). Adelman argued that Husk’s proof on the statutory factors relating 
the rebuttal of the presumption did not meet the “clear and convincing” 
standard. In rejecting Adelman’s arguments, the Court of Appeals reiter-
ated that where a claim is subject to the clear and convincing standard, 
not every element of the claim must be proved by clear and convincing 
evidence. Instead, each predicate element is subject only to a preponder-
ance of the evidence standard, and “[t]he clear and convincing standard 
of proof simply refers to the ‘degree of certainty that must exist in the 
mind’ of the trial court regarding its ultimate determination.”

Grimstad v. Knudsen (December 21, 2016)
Madeline and Neal Grimstad were married, each having children 

from previous marriages.  They owned a residence together, which 
Madeline came to own alone after Neal’s death. Her children (the Knud-
sens) were the residuary beneficiaries of her will, and a codicil provided 
that the residence should go to Neal’s children, (the Grimstads), if she 
owned it at the time of her death.

When Madeline became incompetent due to Alzheimer’s disease, her 
children, acting under a power of attorney, sold the residence, and used 
much of the proceeds to pay for her three-year stay in a memory care 
facility They placed the remainder into an account they would come to 
own once she passed away. The Knudsens used Madeline’s other income 
to maintain a different property, which would pass to them by right of 
survivorship. 

After her death, the Grimstads sued the Knudsens, arguing that by 
selling the residence and spending the proceeds—rather than spending 

Continued on page 4
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down other assets, which passed to the Knud-
sens— the Knudsens had tortiously distorted 
Madeline’s estate plan in their own favor and 
to the Grimstads’ detriment. In short, they 
contended that the Knudsens had shifted the 
cost of Madeline’s end-of-life care onto “their” 
inheritance.

After a bench trial, the trial court entered 
a money judgment in favor of the Grimstads 
and against the Knudsens on theories of unjust 
enrichment and money had and received. The 
Knudsens appealed, and the Court of Appeals 
reversed.

As to the Grimstads’ unjust enrichment 
claim, the Court of Appeals held that under the 
rule of Tupper v. Roan, 349 Or 211 243 P3d 
50 (2010), a plaintiff must prove a that the de-
fendant holds “property or a property interest 
that rightfully belongs to the plaintiff.” Quot-
ing Restatement (Third) of Restitution and 
Unjust Enrichment § 48 (2011), the Court held 
that “[p]roof merely that the defendant has 
received a windfall, that the claimant has been 
ill-treated, and *** the defendant’s retention 
of payment as against the claimant * violates 
rules of good faith, basic fairness, or common 
decency” is insufficient. The plaintiff must 
show some “better legal or equitable right” 
than the defendant to prevail; it is not enough 
to show that defendants’ conduct was “unfair 
in the abstract.”  

Here, Madeline’s codicil specifically con-
templated that the Grimstads would inher-
it only if she owned the residence at her 
death—a contingency—and she made no 
promise anywhere to maintain that prop-
erty for them. Nothing gave them any right 
or expectancy in the proceeds of sale should 
the residence be sold during her life. If she 
had the absolute power to sell the property 
during her lifetime free of liability, reasoned 
the court, then the Knudsens, acting as her 
agents, had the same power, with the same 
freedom from liability. Nor did the specif-
ic terms of the power of attorney bar them 
from so acting: they were obligated to use 
her assets for her care (which they did) and 
the terms of the instrument did not constrain 
their discretion in how they marshaled her 
assets for her care.

For the same reason, the Grimstads’ money “had and received” claim 
also failed: they were required to prove that the Knudsens held money 
to which they had a superior right, and the contingent and discretion-
ary nature of their expectancy—subject to Madeline’s whim—made it 
too ephemeral to be superior to the Knudsens’ rights to the residue of 
Madeline’s estate.

Last, the Grimstads also appealed the dismissal, on summary judg-
ment, of their separate claim for intentional interference with prospec-
tive inheritance. The court rejected this assignment of error as well: to 
be “wrongful” within the meaning of Allen v. Hall, 328 Or 276, 974 P2d 
199 (1999), the Knudsens’ actions would have to be for an “improper 
purpose” or done through a “improper means.” Because economic 
self-interest cannot be an “improper purpose” under Allen v. Hall and 
Top Service Body Shop v. Allstate Ins. Co., 283 Or 201, 209, 582 P2d 
1365 (1978), the Grimstads would have to prove that the Knudsens 
were motivated by the “purpose” of inflicting injury upon the Grim-
stads, and the evidence was that the cost and duration of Madeline’s 
care was unknown, and the sale of the residence to pay for that care 
consistent with the Knudsen’s obligations to provide for Madeline. Nor 
was there any showing of “improper means,” since the Grimstads acted 
within the circumscribed powers given by the power of attorney, and 
Madeline placed no constraints or guidance on the Knudsens’ powers 
which they had violated.  

Nay v. Department of Human Services (December 15, 2016)
See Page 5 for analysis of this case .  n

Court cases  Continued from page 3

Social Security, SSI, Medicare in 2017

Based on the increase in the Consumer Price Index (CPI-W) 
from the third quarter of 2014 through the third quarter of 2016, 
Social Security and Supplemental Security Income (SSI) beneficia-
ries received a 0.3 percent cost of living adjustment for 2017.

However, Social Security increases were partially or completely 
offset by increases in Medicare premiums. The average premium 
for Part B—which covers physician services, outpatient hospital 
services, and medical equipment—rose to approximately $109.00 
for most retirees, slightly more than the typical premium of 
$104.90, which had been in place for the last four years. Co-pays 
and deductbles have also increased

Some other adjustments that take effect in January of each year 
are based on the increase in average wages. Based on that increase, 
the maximum amount of earnings subject to the Social Security tax 
(taxable maximum) increased to $127,200 from $118,500.   n



Elder Law Newsletter  January 2017

Page 5

Nay v. Department of Human Services (360 Or 668 2016)
By Darin Dooley, Attorney at Law

On December 15, 2016, the Oregon Supreme 
Court affirmed the Oregon Court of Ap-

peals decision in Nay v. Department of Human 
Services (267 Or App 240 2014), which held 
OAR 461-135-0832(10)(b)(B)(viii) and OAR 
461-135-0835(1)(e)(B)(iii), (2010) are invalid. 

Background
In the fall of 2008, the Department of Hu-

man Services (DHS) amended OAR 461-135-
0832(10)(b)(B)(viii) and OAR 461-135-0835(1)
(e)(B)(iii) (the rules)1 regarding the scope of 
estate recovery. The amended rules expanded 
the category of assets subject to Medicaid es-
tate recovery to include assets that the Medic-
aid recipient conveyed to the recipient’s spouse 
within five years of the date of the Medicaid 
application or anytime thereafter. 

In 2012, attorney Tim Nay challenged the 
rules in a suit2 at the Oregon Court of Appeals, 
seeking a judicial declaration that the rules 
were invalid because they were unconstitution-
al and exceeded DHS’s statutory authority.3 
Nay argued that the rules exceeded the scope 
of both federal and state law because they 
permit DHS to assert an estate recovery claim 
against assets the Medicaid recipient had no 
legal interest in at the time of his or her death.

In reviewing the federal statute governing 
estate recovery, 42 USC §1396p(b)(4), the 
Court of Appeals noted that it provides both 
mandatory4 and permissive5 definitions of 
“estate.” The Court of Appeals found that this 
permissive definition of “estate” “…incorpo-
rates nonprobate assets that are transferred 
from the Medicaid recipient to a third party by 
operation of law or other mechanism, but in 
which the deceased Medicaid recipient re-
tained legal title or ‘any’ interest at the time of 
his or her death.” (267 Or App 248, emphasis 
in the original).

The Court of Appeals next analyzed Ore-
gon’s property law principles and elective share 
rules under state domestic relations and pro-
bate law. The Court of Appeals concluded that 
a Medicaid recipient has no interest in proper-
ty held separately by a spouse at the time of the 
Medicaid recipient’s death.

On November 26, 2014, the Court of Ap-
peals held the rules invalid because they 
exceeded DHS’s authority under both federal 

law and state law (42 U.S.C. § 1396p(b)(4), 
ORS 416.350), by subjecting assets not owned 
by the Medicaid recipient at the recipient’s 
death to an estate recovery claim. Because the 
court concluded the rules exceeded federal and 
state statutory authority, it did not reach Nay’s 
constitutional challenges.

DHS appealed the Court of Appeals decision 
to the Oregon Supreme Court.  

Oregon Supreme Court decision Nay (360 
Or 668 2016)

The standard of review was whether the 
DHS exceeded its statutory authority. Specifi-
cally, “whether the rules depart[ ] from a legal 
standard expressed or implied in the particular 
law being administered, or contravene[ ] some 
other applicable statute.” Nay at 681. The court 
first considered whether the rules were valid 
under state law.

DHS argued the Medicaid recipient had a 
legal title or interest at death in assets trans-
ferred to a community spouse within five years 
prior to a Medicaid application. DHS con-
tended the basis for this title or interest stems 
from at least one of four areas of Oregon law: 
(1) the presumption of equal contribution to 
and common ownership of marital assets in 
a marital dissolution (ORS 107.105(1)(f)), (2) 
the right of a spouse to claim an elective share 
under probate law (ORS 114.600 to 114.725), 
(3) the ability to avoid a transfer made without 
adequate consideration (ORS 416.350(2)), or 
(4) the ability to avoid a transfer made with 
intent to hinder or prevent estate recovery. 
ORS 411.630(2).  

After reviewing the legal standard for each 
respective area of law noted above and com-
paring them with the legal standards found in 
the rules, the court found that the rules created 
a very different legal standard and thereby 
departed from the legal standards expressed 
or implied in those sources of law. In a unan-
imous decision, the court held that the rules 
exceeded DHS’s statutory authority and are 
invalid under ORS 183.400(4)(b). Nay at 694.

The court vacated the portion of the Court 
of Appeals’ opinion regarding the rules being 
invalid under federal law, since the court found 
the rules are invalid under state law and there-

Continued on page 6
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Nay v. DHS  Continued from page 5

fore it was unnecessary to address their validity 
under federal law. Nay at 695.

The process for the court administrator to 
finalize the judgment must be delayed for a pe-
riod of twenty-one (21) days after the decision.6  
This process should be completed by the time 
this article is published.

Advising clients
The decision in Nay applies to an inter-

spousal transfer of the home from the spouse 
needing care to the community spouse (CS) 
within five years prior to a Medicaid applica-
tion. The institutionalized spouse (IS) then 
predeceases the CS and there is an estate re-
covery claim asserted against the CS’s “estate” 
at the CS’s death for benefits correctly provided 
to the IS.  

For claims that were settled during the 
pendency of the Oregon Supreme Court case 
(approximately November 26, 2014 to Decem-
ber 15, 2016), the settlement agreement likely 
contained a provision stating the agreement 
was a full and final settlement of the claim, 
regardless of the outcome of Nay v. DHS. At-
torneys should confirm agreements reached on 
behalf of their clients contain this provision.  

For claims held in abeyance during the pen-
dency of the Oregon Supreme Court case, DHS 
will withdraw its claim. If the claim is not with-
drawn, the recipient, or the attorney for the 
recipient, should deny the claim as unfounded.  

Claims that were settled prior to the Court 
of Appeals decision (approximately October 
1, 2008 to November 26, 2014) should be 
reviewed now that the rules have been held to 
be invalid by the Oregon Supreme Court.7 DHS 
had no legal basis or authority to assert an 
estate recovery claim against the home in the 
fact pattern above. If the state does not develop 
a policy for refunding the claims that were in-
correctly paid, litigation will likely be necessary 
to pursue recovery and protect client rights.  

Finally, the Oregon Supreme Court noted 
that DHS conceded that estate recovery claims 
are limited to the value of the Medicaid recipi-
ent’s interest in an asset. The Court stated “[t]
he existence of some fractional interest in an 
asset does not permit estate recovery of the full 
value of the asset.” Nay at 673. In any estate 

recovery situation, attorneys should carefully review the Medicaid re-
cipient’s interest in assets to ensure satisfaction of the claim does not go 
beyond the value of the recipient’s interest. 

Looking ahead
DHS should issue temporary rules reflecting the outcome of Nay. 

DHS will also need to follow the process for promulgating permanent 
rule changes to comply with the decision. Attorneys should be vigilant to 
review the rule changes and offer comments.

DHS may seek legislative assistance to amend ORS 107.105, ORS 
114.600 to 114.725, ORS 416.350, or ORS 411.630 to align the legal 
standards in one or more of those laws with a future estate recovery rule 
amendment in an attempt to conform to the holding in Nay on state 
grounds. This would ignore the fact that, although the Oregon Supreme 
Court vacated the Court of Appeals decision regarding the rules being 
invalid under federal law as being unnecessary, the Court of Appeals 
has nonetheless already held that the rules in fact were invalid on those 
grounds as well. It would be unfortunate if any attempt to resuscitate 
estate recovery claims against interspousal transfers within five years 
prior to a Medicaid application did not take that into account.   n

Footnotes
1. OAR 461-135-0832(10)(b)(B)(viii) provides a portion of the definition 

of ‘estate’ for estate recovery. OAR 461-135-0835(1)(e)(B)
 (iii) applies that definition to the scope of estate recovery.  
 (viii) Other similar arrangement, such as an interspousal transfer of 

assets, including one facilitated by a court order, which occurred no 
earlier than 60 months prior to the first date of request established 
from the recipient’s and the recipient’s spouse’s applications, or at 
any time thereafter, whether approved, withdrawn, or denied, for the 
public assistance programs referenced in OAR 461-135-0835(2).

 (iii) An interspousal transfer, including one facilitated by a court 
order, which occurs: 

 (I) Before, on, or after October 1, 2008; and  
 (II) No earlier than 60 months prior to the first date of request (see 

OAR 461-135-0832) established from the applications of the recip-
ient and the recipient’s spouse, or at any time thereafter, whether 
approved, withdrawn, or denied, for the public assistance programs 
referenced in section (2) of this rule.

2. ORS 183.400
3.  Nay v. Department of Human Services (267 Or App 240 2014)
4. 42 USC §1396p(b)(4)(A)
5. 42 USC §1396p(b)(4)(B)
6. ORAP 14.05
7. Although the Oregon Supreme Court used the 2010 version of the 

rules in its review, the offending language from the October 1, 2008 
amendment remained unchanged in the 2010 rules. See Nay at 671
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In 2016 the Oregon Court of Appeals decided 
two cases that address elder financial abuse 

in the criminal context. In each case the issue 
came down to what is the meaning of “take” 
under the crime of criminal mistreatment in 
the first degree. Both cases touch on issues that 
can come up in circumstances in which many 
clients may find themselves. The case holdings 
are also likely to be relevant in the prosecution 
of the civil tort of vulnerable person financial 
abuse under ORS Chapter 124. Both of the 
civil and criminal statutory schemes turn on a 
determination of whether a person unlawfully 
“takes or appropriates” property of a defined 
class of vulnerable persons.

The provisions of the criminal mistreatment 
statute that deals with elder abuse and the stat-
utory tort of abuse of vulnerable persons were 
enacted within the last 20 years. As such, they 
do not have a long history of appellate opinions 
that define the prosecution and defense of the 
actions, and the legislature did not specifically 
define many of the terms it used. The cases 
therefore have turned on statutory interpreta-
tion, including review of the legislative history 
of such statutes. The two recent cases present 
an interesting look at the reasoning by the 
Court of Appeals in resolution of what conduct 
constitutes a crime in financial transactions 
with an elderly or vulnerable person.

In the earlier case, the issue was whether, 
under the criminal mistreatment statute, it was 
a criminal act for a caregiver to “take” from a 
person in their care what the trial and appel-
late court found to be gifts. State v. Bevil, 280 
Or App 92 (2016). Mr. Bevil was hired to be 
a groundskeeper for a woman in her eighties. 
Over the next two years he became progres-
sively more involved in her life, acting as her 
driver and her caregiver and assisting her with 
her financial affairs. During this period he also 
received cash transfers, outside of his salary, 
that totaled $260,000. At trial, the state had 
successfully argued that under the criminal 
mistreatment statute, a person who assumed 
the care of an elderly person was precluded 
from accepting any gifts from the elderly per-
son, no matter whether the recipient acted un-
lawfully, which made the receipt of such funds 

What does it take to “take”?
By Stephen R. Owen, Attorney at Law

a strict liability crime. The defendant argued 
that the state’s position would have significant 
ramifications, for example a child caring for a 
parent would be guilty of a crime if he or she 
accepted a check for $100 from the parent as a 
Christmas gift. The trial court agreed with the 
state. It found the transfers were gifts, but the 
fact of receiving a gift while acting as a caregiv-
er was unlawful under the statute because “he 
took money of hers for a purpose other than 
that related to her care. Id. at 99.  

 The pertinent portion of the statute in ques-
tion reads: “A person commits the crime of 
criminal mistreatment in the first degree if … 
having assumed the permanent or temporary 
care, custody or responsibility for the supervi-
sion of a dependent person or elderly person, 
intentionally or knowingly… takes the money 
or property for, or appropriates the money or 
property to, any use or purpose not in the due 
and lawful execution of the person’s responsi-
bility.” ORS 163.205.

The Court of Appeals determined that 
whether the actions of the defendant constitut-
ed a crime came down to the meaning of the 
word “take” under the statute. The state argued 
that “take’ under the common definition 
included the action of accepting any money 
from a dependent person for the caregiver’s 
own benefit. The court noted that “take” could 
be a defined as broadly as the state suggested, 
but that in the context of criminal statutes the 
term “take” typically refers to transfers that are 
without the consent of the owner. The court 
went on to set forth criminal statutes that have 
been defined to use the term “take” to include 
only involuntary transfers of property. There-
fore, they concluded that it was “at least plau-
sible” that the legislature used the term only in 
the context of an involuntary transfer.  

After a review of the legislative history of the 
amendment of the statute to include the crime 
at issue, the court went on rule that it was not 
only plausible that “takes” required an involun-
tary transfer, but that the legislature intended 
the statute to require such. The court noted 
that the legislative history made references to 

Continued on page 8
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financial exploitation and diminished capacity 
victims who were deceived by false promises.  
The court also noted legislative testimony that 
reflected a sensitivity toward the free will of 
elderly persons to spend their assets as they 
saw fit and that the legislature rejected stat-
utory terms that required “express voluntary 
consent” for a caregiver to take funds from the 
vulnerable person. Therefore the court con-
cluded that under the criminal mistreatment 
statute the legislature used the word “takes” 
to refer only to a caregiver acquiring proper-
ty without the elderly or dependent person’s 
voluntary consent.  

In November of 2016, the Court of Appeals 
decided another case regarding the same provi-
sions of the criminal mistreatment statute and 
what “takes” means under a different set of 
circumstances. In State v. Browning, 282 Or 
App 1 (2016), the issue was whether the state 
had to prove the intent to permanently deprive 
the alleged victim of her property where the 
defendant claimed the transfers of money were 
only temporary loans. In this case the defen-
dant was an agent under a power of attorney 
for his elderly mother and mother-in-law. Un-
der his authority as agent, he had withdrawn 
funds from accounts that belonged to them. 
There was evidence that he had repaid some 
of the funds that were transferred. Through 
a pretrial motion, the state was successful in 
precluding the defendant from arguing at trial 
that the transfers were temporary and there-
fore not criminal under the statute. The basis 
of the trial court ruling was that the criminal 
mistreatment statute, unlike Oregon’s theft 
statutes, did not require the state to prove the 
defendant intended to permanently deprive the 
elderly person of her property.  

Here again the appeals court had to discern 
the intent of the legislature in using the term 
“takes” with regard to the transfers in question. 
In doing so, the court followed the Oregon 
procedure of examining the text and legis-
lative history of the statute; and if that does 
not determine the issue, applying the rules of 
statutory construction. The court found that 
the ordinary meaning of “take” did not require 
a permanent deprivation, because most defini-
tions and usage of “take” included transfers for 
“use,” as opposed to permanent control.  

Most notable for civil practitioners in this area, the justices cited 
Church v. Woods, 190 Or.App. 112 (2003), in stating that in the civil 
context they had already held that “use” was determined to be action-
able in the civil tort under ORS 124.100. The court referred to the civil 
statute as being similar from its near identical language for the basis of 
bringing a civil action, “[w]hen a person wrongfully takes or appropri-
ates money or property of a vulnerable person, …” ORS 124.110. This 
ruling likely takes away the defense in the civil context that a defendant 
intended to repay the funds taken.

However, the court still had to determine this issue in the criminal 
context. It turned to examination of the context of the criminal statute 
by reviewing related statutes that existed at the time the statute in ques-
tion was enacted. Both the state and the defendant argued that the theft 
statute in place at the time gave the context the court needed to resolve 
this issue. In Oregon, theft does require the state to prove the intent to 
permanently deprive the victim of his or her property. The defendant 
argued that this context required the court to come to a similar result. 
The state argued that the different language in the theft statute showed 
a different result was warranted.  

The court agreed with the state. It found that the language in the two 
statutes was substantively different from the language in theft statute 
that required proof of permanent deprivation. The amendment of the 
criminal mistreatment statute that added the provision regarding the el-
derly came much later in time than the theft statute, and the legislature 
omitted the language that required intent to permanently deprive. If 
the legislators wanted to add such a requirement they could have done 
so, and the court ruled that it could not insert a requirement that the 
legislature omitted. The court went on to support its ruling by reviewing 
the legislative history. The justices found that the legislature intended to 
craft a broad statute that would cover misappropriation of the assets of 
the elderly in many forms.  

The two cases decided by the court last year are an interesting review 
of how the court resolves similar cases of first impression under dif-
ferent circumstances. The Browning court did cite the Bevil case in its 
discussion of the legislature’s intent to capture a wide range of actions 
regarding the financial abuse of the elderly. It did so in the sense that 
there was a limit to the breadth of actions the legislature intended to ad-
dress in these circumstances. There certainly can be debate about how 
the court reached these decisions, but there is little debate that it has 
given the Bar certain guidance in regard to what actions in transactions 
with the elderly are criminal or not.  n
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In K.M.J. v. Captain III, 281 Or App 360 
(2016), the Oregon Court of Appeals decided 

for the first time that in a hearing under the 
Elderly Persons and Persons with Disabilities 
Abuse Prevention Act (EPPDAPA), the parties 
retain the right of cross-examination. 
It is well established that in hearings held 
pursuant to the Oregon Evidence Code, a trial 
court may control the presentation of evidence 
and discretion to limit cross examination, but 
it may not wholly deny cross-examination of 
an adverse witness. See ORS § 40.370; Hem-
ingway and Mauer, 247 Or App 603 (2012) 
(FAPA hearing); Miller v. Leighty, 158 Or App 
218 (1999) (SPO hearing); State v. Haines, 320 
Or 414 (1994) (criminal case); Howell-Hooy-
man and Hooyman, 113 Or App 548 (1992) 
(civil case). EPPDAPA hearings are subject to 
the Oregon Evidence Code, see ORS § 40.015, 
but in addition, the act directs the court to 
exercise its discretion in EPPDAPA hear-
ings to protect vulnerable petitioners. ORS § 
124.020(9)(d). 

Specifically, ORS § 124.020(9)(d) states 
“The court shall exercise its discretion in a 
manner that protects the elderly person or 
person with a disability from traumatic con-
frontation with the respondent.” This provi-
sion was part of the original 1995 Elder Abuse 
Prevention Act. No similar provision exists in 
the similar domestic violence restraining order 
law—the Family Abuse Prevention Act. This 
may be because, as an elder law attorney Jen-
nifer L. Wright testified to the Senate Judiciary 
Committee on March 23, 1995, “The kind of 
abuse suffered by a senior is frequently differ-
ent in nature, and the effects of abuse on an el-
derly person are also different.” She described 
a particular client who, when questioned about 
particular incidents of abuse, would cry, shake, 
repeat herself, and forget specific details. At 
the same hearing, Adult Protective Services 
investigator Cecilia Littleton Bonner empha-
sized that special protections were necessary 
because the level of “physical stress and strain 
of the existing restraining order process may 
actually pose a risk to some extremely frail 
elders.” Clearly, the Elder Abuse Prevention 
Act recognizes the particular vulnerability of 
elders and is intended to protect them in the 
courtroom.

In K.M.J., the respondent appeared pro se 
by telephone to contest an EPPDAPA restrain-
ing order granted in favor of the petitioner. 
The trial court set the hearing parameters from 
the outset. The parties would not be allowed 
to question each other directly. However, they 
would be permitted to “respond” to one anoth-
er’s testimony. The court allowed the parties to 
testify back and forth, but did not instruct the 
petitioner to answer the respondent’s particu-
lar questions nor did the court pose any of the 
questions to the petitioner. At the close of the 
two-day hearing, the court upheld the restrain-
ing order.

The Court of Appeals found, under a plain 
error standard, that permitting the parties to 
“respond” only to each other’s testimony was 
insufficient. It reasoned that cross-examination 
is “fundamental to a fair judicial proceeding” 
and that ORS § 124.020(9)(d) does not grant 
the court discretion to prohibit a party entirely 
from directly or indirectly cross-examining 
an adverse witness. Accordingly, the Court of 
Appeals reversed and remanded the case.1

The K.M.J. Court did not have occasion to 
resolve all questions regarding the interplay 
of ORS § 124.020(9)(d) and ORS § 40.370 
because there was no evidence of attempted 
traumatic confrontation during the hearing—in 
fact, the court commended the respondent for 
behaving “very appropriately” during the pro-
ceeding. Thus, how far a court may go in lim-
iting cross-examination where the respondent 
is acting abusively or confrontationally is yet 
to be determined. However the K.M.J. court 
opined that in such a case, ORS § 124.020(9)
(d) “might allow for strict control over  ques-
tioning.”  n

Footnote
 
1. Although the respondent raised constitu-

tional due process as a basis for relief, the 
court did not address that argument because 
it was able to decide the case on statutory 
grounds.

The parties in an EPPDAPA hearing have a right to cross-examination
By Kristen Chambers, Attorney at Law
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Spoon-feeding case weighed advance directive against Oregon law 
By Jason Broesder, Attorney at Law
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A recent case in southern Oregon highlighted 
the issues raised by an advance directive 

and whether it covers spoon feeding an Alzhei-
mer’s patient.

Nora R. Harris is a former librarian. Nora 
married her husband Bill in 1977. Together 
they had a daughter Anne in July 1980. Nora 
spent the next fourteen years at home with 
Anne. In 1994, Nora went back to school to 
obtain her master’s degree in library and infor-
mation sciences. Within two years she became 
the head librarian for the Fairfax Library in the 
Marin County Library system. Nora had a gift 
of recalling almost all of the countless books 
she had read and retaining information from 
each. 

Her early trip alone to Europe after high 
school instilled in Nora a love of travel and 
adventure. Nora and Bill enjoyed extensive 
overseas travel, including multiple trips to Ant-
arctica. Their adventures and travels cemented 
the bonds of love between them. They enjoyed 
a rich and fulfilling life together. All of that 
changed in June 2009 when at the age of 56 
Nora was diagnosed with early onset Alzhei-
mer’s Disease. This came as a crushing blow to 
both Nora and Bill.

After her diagnosis, Bill and Nora spoke at 
great length about the future, including finan-
cial issues as well as end-of-life decisions. They 
also spoke about these issues and concerns 
with friends. They joined Alzheimer’s support 
groups and hired an attorney to assist them 
with their legal matters, including an advance 
directive that was prepared in California, their 
residence at the time. Nora was very clear that 
she did not want her life to be prolonged after 
her mind (ability to process) was gone, even if 
her body lived on.

Although Bill and Nora still lived in the Bay 
Area they were drawn to Ashland, Oregon, for 
several reasons. They had been attending plays 
in Ashland for about 30 years. The cost of long 
term care in Oregon was significantly less than 
in the Bay Area and given her relatively young 
age, they recognized that Nora’s care needs 
might be protracted. Another reason Nora and 
Bill chose Oregon was because of Oregon’s 
Death with Dignity Act. Prior to their move 
here, Bill and Nora did not understand that the 

law required Nora to be capable (defined as 
able to make and communicate health care de-
cisions) of requesting the medication required 
under the act.  

In January 2013 Bill made the difficult deci-
sion to place Nora in memory care at an assist-
ed living facility because he was still working 
and unable to provide the significant amount 
of care she required. Bill chose Fern Gardens 
in Medford because of the design of the facility 
and the care they showed their patients.  

Because of their multiple discussions and 
Bill’s knowledge of Nora’s desires regarding 
her care, upon placement at Fern Gardens, Bill 
advised that she was not to be given protein 
shakes because she had started losing weight. 
At the time of her placement Nora weighed 
160 pounds. Within a year she was down to 
about 130 pounds. In December 2014, Nora 
was placed in hospice care, because she had 
dropped from 120 pounds to 100 pounds 
within about five to six weeks. After three 
months in hospice, she began to gain weight 
again. During the following year Nora again 
lost another 10 pounds and was again placed in 
hospice.   

VSED
Voluntarily Stopping Eating and Drinking 

(VSED) is a clinically validated “exit option” 
that enables a good quality death. Unfortunate-
ly, there has been very little legal analysis of a 
right to VSED by proxy. It is well established 
that an individual may refuse nutrition and hy-
dration just as one may refuse other intrusions 
on her personal autonomy.

VSED entails deliberately ceasing the (self 
or assisted) oral intake of all food and flu-
ids, except for those small amounts of fluids 
necessary for mouth comfort or for the admin-
istration of pain medication. See Boudewijn 
Chabot, A Hastened Death by Self-Denial of 
Food and Drink, page 11 (2008). For patients 
with the capacity to make health care deci-
sions, the decision to stop eating and drinking 
can be made at any time and is completely 
voluntary.  

Continued on page 11
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Spoon feeding Continued from page 10

VSED applies only to patients who make 
the deliberate, contemporaneous or advance 
choice to stop eating and drinking in order to 
hasten death. VSED does not apply to a patient 
who ceases to eat or drink spontaneously due 
to a medical condition. VSED was highlighted 
in an article about Del Greenfield, formerly of 
Portland, in The New York Times on October 
21, 2016.

VSED ensures a comfortable, natural, and 
dignified death. See “Pope and Anderson, Vol-
untarily Stopping Eating and Drinking: A Legal 
Treatment Option at the End of Life,” Widen-
er Law Review, Volume 17:363, 389 (2011).  
Death by VSED involves very little pain, if any. 
In fact, “the general impression among hospice 
clinicians is that starvation and dehydration 
do not contribute to suffering among the dying 
and might actually contribute to a comfortable 
passage from life.” Id at 395 (internal citations 
omitted).

Intervention by long term care ombudsman
When Nora began to lose weight, Bill had 

a care conference with Nora’s team at Fern 
Gardens. His consistent instructions to the 
facility were that Nora was not to receive pro-
tein shakes, but was to be offered finger foods. 
By all accounts Fern Gardens was receptive to 
his instructions and prepared finger-foods for 
Nora because she was able to eat sandwiches 
but appeared incapable of using utensils for 
feeding. Fern Gardens and Bill maintained a 
good working relationship regarding Nora’s 
care and feeding.

Enter the long term care ombudsman. Fern 
Gardens had a newly trained ombudsman who 
had been working as such for a little over a 
month. On one of her first visits to the facility 
the ombudsman noticed that Nora was eating 
a sandwich at her table while everyone else 
enjoyed a warm meal. She insisted the facility 
begin spoon feeding Nora as an alternative to 
the finger foods her husband had requested.

The ombudsman’s testimony later at a 
hearing was that she was familiar with advance 
directives from her training and her prior work 
in health care administration in California. The 
ombudsman went on to state that she never 
asked for nor had she ever seen Nora’s advance 
directive or discussed her direction to spoon 
feed Nora with Bill.

Fern Gardens advised Bill that it was required to spoon feed as di-
rected by the long term care ombudsman. The ombudsman’s office took 
the position that OAR 411-054-0030(1)(e)(F) requires spoon feeding in 
Nora’s case. OAR 411-054-0030(1)(e)(F) states that: “The residential 
care or assisted living facility must provide a minimum scope of services 
as follows: (e) Services to assist the resident in performing all activities 
of daily living, on a 24-hour basis, including: (F) Assistance with eating 
(e.g., supervision of eating, cuing, or the use of special utensils).”

The hearing
Bill requested a protective order, under ORS 125.650, which asked 

the court to require the facility to offer finger-foods only. The long-term 
care ombudsman objected, and was represented at the hearing by the 
Department of Justice.

At the hearing, Bill and long-time family friends testified that Nora’s 
greatest fear upon learning of her diagnosis was to become dependent 
and incontinent, and to linger. A retired California elder law attorney 
was admitted as an expert regarding the California advance directive. 
She testified that she believed that Nora’s specific advance health care 
directive gave sufficient authority for Bill to stop spoon feeding. 

After three hours of testimony, the probate judge determined that 
the long term care ombudsman’s interpretation of the OARs was cor-
rect. The judge held that the facility shall assist with feeding, including 
spoon-feeding, and that, despite her advance directive, Nora shall con-
tinue to be spoon fed until she either forgets how to swallow, becomes a 
choking risk, or dies from some other complications.

Bill contemplated an appeal but determined that the better course for 
him was to advocate for changes and clarification in the law regarding 
advance directives. State Senator Talbert and other legislative officials 
were able to produce a bill that made it to a senate judiciary work group. 
The work group involved representatives from health care, nursing 
homes, hospitals, and the long term care ombudsman, as well as medi-
cal ethicists. The work group was concerned that the bill would redefine 
a “medical instrument” to include a spoon, and since a spoon is consid-
ered palliative care it cannot be withheld by an agent such as a guardian 
or health care representative. The result from the work group is that 
there is likely no path forward for the bill.  n

Page 11



Page 12

Elder Law Newsletter  January 2017

Nursing facility trade group wins preliminary injunction 

Federal rule banning pre-dispute arbitration clauses suspended
By Cynthia Barrett, Attorney at Law
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Do not expect Oregon and Washington 
long term care (LTC) facilities to remove 

pre-dispute arbitration clauses from their ad-
mission contracts any time soon … and maybe 
never.  

Lawyers for residents can continue to advise 
clients to reject the common pre-dispute arbi-
tration clauses by crossing out the provisions 
and initialing that change.  

The Center for Medicare and Medicaid 
Services (CMS) banned pre-dispute arbitra-
tion clauses in long term care facility admis-
sion contracts on October 4, 2016, as part 
of a massive re-write of federal LTC facility 
regulations. www.federalregister.gov/docu-
ments/2016/10/04/2016-23503/medicare-
and-medicaid-programs-reform-of-require-
ments-for-long-term-care-facilities. 

A “pre-dispute arbitration clause” is the con-
tract provision which sends all future disputes 
(including future breach of care and negligence 
lawsuits) to arbitration. LTC facility residents give 
up the right to a jury trial. If a resident is injured 
or dies from bad care, the arbitrator’s damage 
award is typically less than a jury’s award, and the 
proceedings are kept confidential.

The CMS ban, set to take effect Novem-
ber 28, 2016, is now suspended because of a 
preliminary injunction issued November 7, 
2016, in Am. Health Care Ass’n v. Burwell, 
No. 3:16-CV-00233 (N.D. Miss Nov. 7, 2016). 
(https://openminds.com/wp-content/up-
loads/110716injahcavburwell.pdf)

The American Health Care Association 
(AHCA), a national trade group for LTC facili-
ties, partnered with its Mississippi affiliate and 
three Mississippi care facilities and filed suit 
in the Northern District of Mississippi federal 
court. They sought a declaratory judgment 
that the rule was unlawful, and an injunction 
to stop enforcement, under the Administrative 
Procedure Act, 5 USC § 500 et seq. 

The plaintiffs’ selection of this Mississip-
pi forum ensured that the conservative Fifth 
Circuit would hear any appeal. CMS lawyers 
had until January 8, 2017, to decide whether to 
file an interlocutory appeal, and perhaps seek 
a stay of the injunction during the appeal. The 
federal judge’s order is not limited geographi-
cally to his district, so it applies nationwide.

Because of the November 7, 2016, tempo-
rary injunction, LTC facilities are not remov-
ing pre-dispute arbitration clauses from their 
admission contracts. Oregon licensed facilities 
are also not yet removing the clause from their 
admission contracts, and the Oregon affiliate of 
the AHCA is following the issue closely.

The new Trump administration appointees 
(at Health and Human Services, CMS, and the 
Department of Justice) could be expected to 
support the nursing home industry’s anti-ban 
position. I suspect that the Fifth Circuit case 
will be quickly settled and the ban withdrawn.  

Northern District of Mississippi District 
Judge Michael P. Mills issued an unusual 
40-page opinion describing both (1) the LTC 
facility admission process, and (2) his judicial 
experience with assertion of an arbitration 
clause as a defense in nursing home injury 
lawsuits. The fact-finding task for the court, 
to determine whether an injured resident had 
“competency” when signing the admission con-
tract giving up his or her right to a jury trial, is 
intensive and difficult.

Judge Mills described years of delay in nurs-
ing home dispute resolution because of inevita-
ble appeals of the competency determination, 
and would take judicial notice of that delay—if 
it were relevant (and he decided it was not) to 
an Administrative Procedure Act claim. Judge 
Mills (a former trial judge and justice of the 
Mississippi Supreme Court) went beyond the 
plaintiff’s brief in describing his judicial experi-
ence, and declared that he “frankly, does not 
take issue with its [the federal rule’s] wisdom.” 
That is, he agrees that the better public policy 
might be to remove pre-dispute arbitration 
clauses from the nursing home contracts.   

But when Judge Mills reached the federal 
question presented under the Administrative 
Procedure Act, 5 USC § 500 et seq., about 
the statutory authority of the agency to ban 
arbitration clauses, he concluded that the 
CMS agency duty to “protect and promote the 
rights of each resident.” 42 USC 1395i-3(c) (1) 
(A) (xi), did not extend to banning arbitration 
provisions in admission contracts.  

Continued on page 13
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CMS would be unlikely to prevail at trial, 
Judge Mills found, because CMS exceeded its 
statutory authority. Legislation by regulation 
violates the separation of powers principles 
of our Constitution, Judge Mills concluded, 
noting unsuccessful attempts in Congress 
since 2008 to pass a ban on nursing contract 
pre-dispute arbitration clauses. 

The long term care industry carefully chose 
both plaintiff and forum, and crafted this court 
challenge that invokes the principles of separa-
tion of powers and executive overreach. Their 
strategy was successful.

So here we are in our modest little elder 
law practices, representing LTC residents 
enmeshed in the political struggle. Congress 
refused to enact a law during the eight years 
of the Obama administration. The executive 
branch attempted to achieve the policy goal by 
regulation. A federal court smacked down the 
regulation. The recent election opened the door 
to another strategy for the industry to get rid 
of this undesired federal regulation that bans 
pre-dispute arbitration clauses.

Will the industry persuade the new Re-
publican-controlled Congress and the Trump 
administration to overturn the entire October 
4, 2016, CMS long term care facilities rule 
revision? The obscure Congressional Review 
Act, 5 USC § 801-808, is a “reset” mechanism 
described in a Nov. 17, 2016, Congressional 
Research Service Memorandum. The CRS 
memorandum listed vulnerable Obama admin-
istration rules, including the October 4, 2016, 
CMS long term care rule. U.S. Congressional 
Research Service “Major Obama Administra-
tion Rules Potentially Eligible to be Overturned 
under the Congressional Review Act in the 
115th Congress,” Maeve P. Carey, Christopher 
M. Davis, Casey Burgat, November 17, 2016.

Perhaps some version of the originally 
proposed CMS rule, greatly restricting circum-
stances where the pre-dispute arbitration rule 
can be used, will emerge. If the proposed ban 
rule is dropped as part of post-Obama litiga-
tion settlement (or the entire CMS long term 
care revision overturned by Congress using the 
little known Congressional Review Act), then 
advocates for injured facility residents might 
find it useful to review the original proposed 
CMS rule.

When the long term care rules revisions 

were initially published in 2015, CMS proposed a pre-dispute arbitra-
tion rule to limit the circumstances under which the provision could be 
valid (not a ban).  See Federal Register / Vol. 80, No. 136 / Thursday, 
July 16, 2015 / Proposed Rules at p. 42264-42265:
“(n)  Binding arbitration agreements. If the facility enters into an agree-
ment for binding arbitration with its residents: 

(1) The facility must ensure that: (i) The agreement is explained to 
the resident in a form and manner that he/she understands, includ-
ing in a language the resident understands, and (ii) The resident 
acknowledges that he or she understands the agreement. 
(2) The agreement must: (i) Be entered into by the resident voluntari-
ly; (ii) Provide for the selection of a neutral arbiter; (iii) Provide for 
selection of a venue convenient to both parties. 
(3) Admission to the facility must not be contingent upon the res-
ident or the resident representative signing a binding arbitration 
agreement. 
(4) The agreement must not contain any language that prohibits or 
discourages the resident or anyone else from communicating with 
Federal, State, or local officials, including but not limited to, Federal 
and State surveyors, other federal or state health department employ-
ees, and representatives of the Office of the State Long-Term Care 
Ombudsman, in accordance with § 483.11(i). 
(5) The agreement may be signed by another individual if: (i) Allowed 
by state law; (ii) All of the requirements in this section are met; and 
(iii) That individual has no interest in the facility.”

Practical suggestions for elder law attorneys regarding arbitration 
provisions 

In our elder law “crisis intake” where facility admission is occurring, 
we could uncover the “hidden issue” of the pre-dispute arbitration pro-
vision—best not to ignore it. As a practical matter, the client fears that 
crossing out the arbitration provision may result in losing the place-
ment, or contribute to a later discharge on some pretext.

But the lawyer who reviews the admission contract with the family or 
fiduciary might:

• Ask the client to bring in a copy of any admission agreement, so 
you can review who signed it and that person’s authority.

• Review the admission contract with the client, and point out the 
(1) “responsible party” provision, (2) the point system used to trig-
ger increased care charges, (3) any weird waivers of rights, and (4) 
the arbitration provision. 

• Tell the ill elder and the family that if the elder suffers harm in the 
facility, the defense will try to keep the dispute away from a jury, 
and send the case to arbitration to reduce damage awards.

• Explain that the arbitration provision may be ruled invalid, on a 
variety of grounds, and that one potential defense is that the signer 
on the agreement did not have proper legal authority to give up the 
ill person’s rights, but the safer course is to cross out the arbitra-
tion provision.    n

Arbitration clauses Continued from page 12
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New law affects special needs trusts 
By Melanie Marmion, Attorney at Law, and Emily Hogan, Attorney at Law

Melanie Marmion is a 
partner with the law 
firm of Fitzwater Meyer 
Hollis & Marmion, LLP. 
Her practice focuses 
on all aspects of 
estate planning and 
administration, including 
planning for high-net-
worth clients, complex 
trust administration, 
preparation of estate tax 
returns, and planning 
for people with special 
needs. 

Emily Hogan is an 
associate at the law 
firm of Fitzwater Meyer 
Hollis & Marmion, 
LLP. Her practice 
focuses on estate 
planning for taxable 
and non-taxable estate, 
establishing special 
needs trusts, probate, 
trust administration, and 
small-business planning.
In addition to working 
as an attorney, Emily 
teaches paralegal 
courses at Portland 
Community College. 

In December, President Obama signed into 
law the 21st Century Cures Act (HR 34). 

While the effects of this law are far reaching, 
one section–section 5007– caught the atten-
tion of the elder law and special needs com-
munities. This section, entitled “Fairness in 
Medicaid Supplemental Needs Trusts,” serves 
to amend 42 U.S.C. §1396p(d)(4)(A). This 
is a “game changer” for individuals who are 
experiencing a disability and wish to create a 
first-party (aka “payback”) special needs trust.  

What is a first-party special needs trust?
A first-party special needs trust allows an 

individual (under age 65) with a disability to 
protect his or her individual assets for future 
use while remaining eligible for means-tested 
government benefits. In essence, an individ-
ual with disabilities who is currently enrolled 
in a governmental benefits program such as 
Supplemental Security Income (SSI) or Med-
icaid can continue to remain eligible for those 
benefits even if he or she receives assets from 
another source (personal injury settlement, in-
heritance, divorce, gift, etc.), if those assets are 
transferred to a first-party special needs trust. 
The trustee of the first-party special needs trust 
may spend the funds in the trust for the benefit 
of the individual for his/her expenses that 
supplement the public benefits that he/she is 
receiving.
Before the Special Needs Fairness Act was 
created

Before the Act was passed, 42 U.S.C. 
§1396p(d)(4)(A) allowed a first-party special 
needs trust to be created only by “a parent, 
grandparent, legal guardian of the [disabled] 
individual, or a court….” An adult with disabil-
ities who otherwise had capacity was unable 
to create a first-party trust even though the 
trust was being funded with that individual’s 
assets. This requirement created a burden on 
many people who didn’t have a living parent 
or grandparent and didn’t need the protection 
of a conservator or guardian, but were none-
theless forced to turn to filing a protective 
proceeding to fit within the statutory require-
ments. In addition, the inconsistencies be-
tween this law and that governing the creation 
of a pooled special needs trust was troubling; 
42 U.S.C. §1396p(d)(4)(C)(iii) does allow dis-

abled individuals to create their own first-party 
funded pooled special needs trust.  

How the Special Needs Fairness Act 
changes federal law

The Special Needs Fairness Act inserts the 
words “the individual” into the first sentence of 
42 U.S.C. §1396p(d)(4)(A), so the section now 
reads in relevant part as follows: “a trust con-
taining the assets of an individual under age 
65 who is disabled … and which is established 
for the benefit of such individual by the indi-
vidual, a parent, grandparent, legal guardian of 
the individual, or a court …. ” This change not 
only allows the disabled individual additional 
autonomy–the ability to create the trust him-
self/herself--but also saves the money, time, 
and hassle involved with using a relative or the 
court. Of note, this change  does not allow an 
individual to serve as his or her own trustee, 
only to create the trust himself/herself.   

How the Special Needs Fairness Act 
changes Oregon law. 

The passage of the Special Needs Fairness 
Act requires a technical change to Oregon 
Administrative Rule 461-145-0540(10)(a). Bill 
Brautigam, Medicaid policy analyst for the 
Oregon Department of Human Services, has 
drafted a proposed rule change to add a new 
subparagraph E to include the person with 
the disability (referred to as “client” in the 
Administrative Rules) in the list of individuals 
and entities allowed to establish a first-party 
special needs trust in Oregon. Because the 
change in the administrative rules is necessary 
to comply with federal law, Mr. Brautigam be-
lieves that the rule change will not need to go 
through the process and approval of the Rules 
Advisory Committee. But even the temporary 
rule will take some time to formalize. In the 
meantime, Mr. Brautigam confirmed that he 
can personally approve a trust established 
under the authority of the new act.

In practice, the law changes mean that Or-
egonians under age 65 and experiencing a dis-
ability, who otherwise have capacity to create 
a trust, can establish a first-party special needs 
trust on their own, without a parent, grand-

Continued on page 15
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parent, or most importantly, court process and 
expense. Up until now, these same individuals, 
who did not have parents or grandparents but 
who were willing or able to act, were forced 
to seek court intervention via the protective 
proceedings of Chapter 125.  

Other issues
While it is clear that the Special Needs 

Fairness Act alleviates many hardships previ-
ously faced by disabled individuals who hope 
to establish a first-party payback special needs 
trust, it also raises a number of lingering unan-
swered questions for planners.  

For example, there is the issue of the inter-
pretation of the meaning of “individual.” In 
light of the Eighth Circuit’s holding in Draper 
v. Colvin (No. 12-2757 (March 3, 2015), many 
attorneys questioned by these authors believe 
the Special Needs Fairness Act is broad enough 
to allow an agent under a power of attorney to 
establish a first-party special needs trust on 
behalf of the individual. In Draper, parents 
of a woman who received a personal injury 
settlement intended to establish a first-par-
ty special needs trust in accordance with 42 
U.S.C. §1396p(d)(4)(A). Because the parents 
did not initially “seed” the trust with their own 
funds, Social Security took the position that 
the parents were not acting in their individual 
capacity as parents, but were in fact acting as 
the agents of the beneficiary under the authori-
ty of a power of attorney. After several appeals, 
the Eighth Circuit Court ultimately agreed with 
the position of Social Security. As the holding 
in this case occurred prior to the passage of the 
Special Needs Fairness Act, the law at that time 
did not recognize the authority of an indi-
vidual to establish his/her own special needs 
trust. Thus, the trust did not meet the tech-
nical requirements of 42 U.S.C. §1396p(d)(4)
(A) and the woman was terminated from her 
Social Security benefits. The take-away from 
Draper is that an agent acting under a power 
of attorney for an individual who establishes a 
special needs trust is the legal equivalent of the 
individual establishing the trust for himself/
herself. With this in mind, practitioners may 
want to add language to their power of attor-
ney forms that specifically permits the agent to 
establish a first-party special needs trust.

This raises the question of those first-party 
special needs trusts that are currently under 
court supervision only because, prior to this 
act, a conservator was appointed to establish 
the trust in order to comply with the tech-
nical requirements of 42 U.S.C. §1396p(d)
(4)(A). That is, a conservator was appointed 
to establish the special needs trust and the 
conservatorship continues under court super-
vision, even though the protected person/trust 
beneficiary does not lack financial capacity. 
Can the conservatorship in those matters now 
be closed and the special needs trust adminis-
tered privately?

There are also a number of ethical and 
liability concerns. From an ethical conflicts 
perspective, it seems clear that an attorney 
who represents the individual as the grantor 
and beneficiary of a first-party special needs 
trust may not also represent the fiduciary 
who will be serving as the trustee. However, it 
remains unclear whether the attorney has an 
ethical obligation to ensure that the designat-
ed trustee is an appropriate guardian of the 
trust funds. Further, while the new law does 
not require objective evidence of the person’s 
capacity other than the establishment of the 
attorney-client relationship that exists in other 
estate planning matters, an attorney represent-
ing an individual with cognitive rather than 
physical disabilities should take appropriate 
measures to protect himself/herself from any 
claim of financial abuse of a disabled individ-
ual under ORS Chapter 124. Mr. Brautigam 
echoed these concerns by pointing out the lack 
of court or other third-party oversight in these 
cases. Attorneys who practice in special needs 
and represent individuals with disabilities who 
want to establish a first-party special needs 
trust under the new law should tread lightly 
to protect themselves and their clients from 
what will likely be increased scrutiny from the 
Department of Human Services in these cases. 

Watch for guidance from the Social Security 
Administration, the Oregon Department of 
Human Services, and other sources to address 
these issues in the coming months.   n 

Special needs trusts Continued from page 14
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Oregon’s ABLE program is up and running!
By Kathryn F. Gapinski, Attorney at Law

In the October 2016 Elder Law Newsletter, 
Jonathan A. Levy of Cavanaugh Levy Bilyeu 

LLP and I co-authored “ABLE Accounts 101,” 
in which we gave a general overview of ABLE 
accounts, a new tax-advantaged savings ac-
count available to individuals with disabilities.1 

This article covers the specifics of Oregon’s 
ABLE program, which launched on December 
6, 2016.  

The Oregon ABLE program was estab-
lished by House Bill 4025, which was signed 
by Governor Kate Brown on March 14, 2016, 
became effective June 2, 2016, and is codified 
in Oregon Revised Statutes ORS 178.300, ORS 
178.375, and ORS 178.380, as amended.  

The rules are established and the program 
maintained by the Oregon 529 Savings Board, 
which also oversees the Oregon College Sav-
ings Plan. The board is trustee of the Oregon 
529 Savings Network trust and is made up of 
Oregon’s state treasurer and four members ap-
pointed by the state treasurer. ABLE accounts 
themselves are administered by Sumday 
Administration, LLC, an affiliate of the Bank of 
New York Mellon. Sellwood Consulting, LLC is 
the investment manager.

Elder law and estate planning practitioners 
should spread the word about the Oregon 
ABLE program to their disabled clients and 
to their clients with disabled family members. 
Attorneys who practice estate and trust admin-
istration should take into account whether an 
estate or trust has a disabled beneficiary and 
if it would be appropriate to distribute that 
individual’s share to an ABLE account, sub-
ject to ABLE account contribution limitations, 
discussed below.

Below are answers to questions that may 
come up as you are discussing the Oregon 
ABLE plan with clients. While some of this 
information is federal information and not Or-
egon specific, all of the information is relevant 
to the Oregon ABLE Savings Plan and ABLE 
For ALL Savings Plan.

Who can open an account?
A disabled individual or an authorized 

legal representative can open an account. (An 
authorized legal representative is a parent or 
legal guardian of the beneficiary or a person 
who has the powers of an agent under a power 
of attorney.)

The account is owned by the disabled indi-
vidual–the beneficiary. A disabled beneficiary 

is considered an eligible individual to open 
an ABLE account if he or she is (a) entitled to 
Supplemental Security Income, (b) entitled to 
Social Security Disability Insurance, or (c) if 
he or she obtains a letter of certification from 
a licensed physician stating that the individu-
al has significant functional limitations from 
blindness or disability, as defined by the Social 
Security Act. The Oregon ABLE Savings Plan 
has a physician’s form for this purpose, avail-
able here: http://oregonablesavings.com/as-
sets/docs/oregon-able-physician-form.pdf. 

The disability must have occurred before 
age 26, but the ABLE account can be opened at 
any time, regardless of the beneficiary’s age. A 
beneficiary must recertify eligibility annually, 
unless he or she certifies during enrollment 
that the disability is permanent. If a beneficiary 
doesn’t recertify, further contributions may be 
rejected until they are recertified.  

How do I open an account?
Disabled beneficiaries or their authorized 

legal representatives can go to http://orego-
nablesavings.com to open an account online, 
or download the enrollment (and other forms) 
here: http://oregonablesavings.com/forms. 

Only one ABLE account is allowed per bene-
ficiary (nationwide).

Can I open an Oregon ABLE account for 
a disabled individual who lives in another 
state?

Oregon’s ABLE program has two types of 
plans: (a) Oregon ABLE Savings Plan, for Ore-
gon residents only, and (2) the ABLE For ALL 
Savings Plan2, for all qualified beneficiaries 
nationwide: http://ableforall.com. 

What are the costs associated with the 
Oregon ABLE program?

The account maintenance fee is $22.50 per 
year for Oregon residents who open an account 
before December 31, 2017, $45.00 per year 
for Oregon residents who open an account 
after December 31, 2017, and $55 per year for 
nonresidents (the ABLE for ALL Savings Plan). 
There is a $10 annual fee for printing and 
mailing paper statements. A beneficiary may 
avoid this fee by choosing to receive statements 
and other documents electronically. There is 
also a paper-check disbursement fee of $2.50 
per check.

Continued on page 17
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Continued on page 18

ABLE accounts  Continued from page 16
The current estimated fees for the underly-

ing investments and state administrative fees 
total between 0.30% and 0.3810% annually, 
depending on asset allocation. These fees are 
not debited from the ABLE account like the 
account maintenance fees, but come out of 
earnings before they reach the ABLE account.

How do I make contributions to my ABLE 
account or the ABLE account for my 
disabled relative or friend?

Contributions can be made by: (a) checks 
made payable to “Oregon ABLE Savings 
Plan” from a US institution, (b) through an 
automatic contribution plan, (c) electronic 
funds transfer on a bank account linked to the 
Oregon ABLE Savings Plan, (d) or a rollover 
from another ABLE program.  Cashier’s checks 
are not accepted, nor are starter checks. The 
minimum initial contribution is $25, and the 
minimum is $10 for any contributions after the 
initial contribution.

The contribution form can be found here: 
http://oregonablesavings.com/assets/docs/
oregon-able-contribution-form.pdf.

If I make a gift to the Oregon ABLE Savings 
Plan or the ABLE For ALL Savings Plan, 
does it count against my federal lifetime 
combined gift and estate tax exemption?

No. Contributions from third parties are 
gifts to the beneficiary for federal gift tax pur-
poses.

Are contributions tax deductible?
Contributions are not tax deductible for 

federal income tax purposes. Contributions 
are tax deductible for Oregon state income tax 
purposes, but only up to $4,620 for taxpayers 
filing jointly and $2,301 for individuals, if (a) 
the contributor is a resident of Oregon, and (b) 
the beneficiary of the ABLE account is under 
the age of 21.

Will having an Oregon ABLE account 
negatively affect my federal or state 
benefits?

No, with some exceptions. ABLE accounts 
are excluded as a resource and as income for 
SSI (subject to limitations discussed below), 
Medicaid, the Supplemental Nutrition Assis-
tance Program (SNAP), and all other Oregon 
state benefits. The Oregon 529 Savings Board 
has received confirmation from the NW Region 
director that ABLE funds will not count against 
Section 8 Housing (HUD) and Veterans Aid & 
Attendance benefits, but has not yet received 
federal confirmation.

How much can I contribute?
There are three numbers that are important to know regarding Ore-

gon ABLE accounts:  $14,000, $100,000, and $310,000.
•  $14,000:  The annual contribution from all sources is $14,000.  

The disabled beneficiary can contribute his or her own funds. 
Friends and family members can contribute, as well. If this in-
creases, the Oregon ABLE Savings Plan will notify the beneficiary.

•  $100,000: When the balance in an ABLE account reaches 
$100,000, the beneficiary’s SSI benefits will be suspended until 
the account balance falls back below $100,000. An account bal-
ance of $100,000 or greater will not affect Medicaid benefits. An 
account balance of $100,000 or greater will not affect Oregon state 
benefits.  

•  $310,000: The current account limit for the Oregon ABLE Savings 
Plan and ABLE For ALL Savings Plan is $310,000. However, it’s 
important to note that if an account reaches the limit $310,000, 
contributions can be made again once the account balance falls 
below $310,000.

The Oregon 529 Savings Board is responsible for establishing the lim-
itations on contributions and can raise this limit at any time, by decision 
of the Board, without requiring input from the Oregon State legislature. 
The Oregon 529 Savings Board plans to raise this in the future. If this 
increases, the Oregon ABLE Savings Plan will notify the beneficiary.  

For what can the beneficiary use the funds?
The disabled beneficiary can use the funds for qualified disabilities 

expenses. Qualified disability expenses include expenses for maintaining 
or improving the beneficiary’s health, independence, or quality of life, 
including education, housing, transportation, employment training and 
support, assistive and technology related services, health, prevention 
and wellness, financial management and administrative services, legal 
fees, expenses for oversight and monitoring, funeral and burial, and 
other expenses approved by the Treasury Department. See the October 
2016 Elder Law Newsletter “ABLE Accounts 101” article for a more 
detailed discussion of qualified disability expenses.

How does a disabled beneficiary (or the authorized representative) 
make a withdrawal?

Either the beneficiary or the authorized legal representative can make 
a withdrawal through the website or by filling out and submitting a 
withdrawal form: http://oregonablesavings.com/assets/docs/oregon-
able-withdrawal-form.pdf.  

Funds will be withdrawn in the allocation of cash-to-investment ratio 
of the account, or as close to the ratio as possible. Funds can be deposit-
ed into a bank account associated with the ABLE account or the Oregon 
ABLE Savings Plan can issue a check to the beneficiary or a third party 
(as stated above, there is a $2.50 fee per paper check). The Oregon 
ABLE Savings Plan will also be launching a prepaid card, with a $15 
annual fee, and no transaction fees.

There are three types of withdrawals from the Oregon ABLE Savings 
Plan: (a) qualified (discussed above), (b) non-qualified, and (c) a roll-
over. A rollover can be made either: (i) into the Oregon ABLE Savings 
Plan from another state’s ABLE program to the beneficiary’s ABLE 
account or to the ABLE account of a sibling of the beneficiary, or (ii) out 
of the Oregon ABLE Savings Plan to another state’s ABLE program to an 
ABLE account for the beneficiary or to an ABLE account for the sibling 
of a beneficiary.3

http://oregonablesavings.com/assets/docs/oregon-able-contribution-form.pdf
http://oregonablesavings.com/assets/docs/oregon-able-contribution-form.pdf
http://oregonablesavings.com/assets/docs/oregon-able-withdrawal-form.pdf
http://oregonablesavings.com/assets/docs/oregon-able-withdrawal-form.pdf
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ABLE accounts  Continued from page 17

What happens if I make a non-qualified 
withdrawal?

The earnings portion of the withdrawal is 
subject to federal and Oregon income tax at the 
beneficiary’s tax rate, as well as an additional 
10 percent additional federal tax. This penalty 
does not apply for non-qualified withdrawals 
paid to the beneficiary’s estate, heir, or ben-
eficiary after the beneficiary dies, or paid to 
Medicaid as part of Medicaid’s recovery.  

A non-qualified withdrawal could also 
negatively affect a beneficiary’s means-tested 
benefits, to the extent it pushes them over a 
resource or income cap. 

How do I track my distributions? Do I 
have to prepare or file a report or annual 
accounting?

The Oregon ABLE Savings Plan has on-
line tools that will help track qualified and 
non-qualified distributions for tax reporting.  

The Oregon ABLE Savings Plan will provide 
beneficiaries with quarterly and annual state-
ments that detail contributions, withdrawals, 
and the account balance. The Oregon ABLE 
Savings Plan will also report this information 
to the IRS and provide the beneficiary with a 
copy of the report.

The Oregon ABLE Savings Plan will provide 
the beneficiary with a Form 1099-QA each 
year, which details the amount distributed that 
year and distinguishes which portion is earn-
ings and which portion is from contributions.

The Oregon ABLE Savings Plan also sends 
monthly electronic reports to the Social 
Security Administration and will give them 
the following regarding each ABLE account: 
information regarding the beneficiary and the 
name of the authorized legal representative, if 
any, the balance of your ABLE account, and the 
date and amount of any distributions.

How will my ABLE account be invested?
A beneficiary can choose between a cash op-

tion and three investment options. In addition, 
a beneficiary can choose to direct all contribu-
tions to the cash option or direct contributions 
to be split between the cash option and one of 
the investment options (so long as at least 10 
percent is allocated to the investment option). 
While a beneficiary can invest in both a cash 
option and one of the three investment op-
tions, a beneficiary cannot choose more than 
one investment option at a time. A beneficiary 
can change the allocation a maximum of twice 
per year. Here is more information on the cash 

option and three investment options:
• Cash Option: 100 percent of funds are held in an FDIC-insured (up 

to $250,000) account with The Bank of New York Mellon.
• ABLE Conservative Investment Option: Composed of approximate-

ly 20 percent equities and 80 percent fixed income. Smaller risk, 
shorter investment period.

• ABLE Moderate Investment Option: Composed of approximately 50 
percent equities, and 50 percent fixed income. Medium risk, for a 
medium to uncertain investment period.

• ABLE Aggressive Investment Option: Composed of approximately 
84 percent global public stocks, and 16 percent bonds. Higher level 
of risk, longer investment period.

Are the earnings on the investments in my ABLE account taxed?
No. Earnings are exempt from federal and state income tax. (As 

stated above, earnings on non-qualified withdrawals are subject to both 
federal and state tax, as well as an additional 10% tax.) 

What happens when the beneficiary dies?
ABLE accounts are subject to Medicaid recovery. When a beneficiary 

dies, the personal representative should notify the Oregon ABLE Sav-
ings Plan. Burial and funeral expenses can first be paid from an ABLE 
account as a qualified distribution expense. The Oregon ABLE Savings 
Plan will pay remaining funds to the estate of the beneficiary, where 
they will be subject to Medicaid recovery. As of now, the Oregon ABLE 
Savings Plan does not pay Medicaid directly; rather, Medicaid is a credi-
tor of the decedent’s estate.

Where can I find out more about the Oregon ABLE program?
The Oregon ABLE Savings Plan website, www.oregonablesavings.

com, and ABLE For ALL Savings Plan website: http://ableforall.com. 
The plan disclosure booklet is also a great resource for information: 
http://oregonablesavings.com/assets/docs/oregon-able-plan-disclo-
sure-booklet.pdf .    n

Footnotes

1. The Stephen Beck, Jr., Achieving a Better Life Experience (ABLE) 
Act was signed into law on December 19, 2014, creating Section 529A 
of the Internal Revenue Code. Section 529A provides for tax-advan-
taged savings account for individuals with disabilities, much like 529 
accounts for education.

2.  For the purpose of this article, information regarding the Oregon 
ABLE Savings Plan is the same for the ABLE For ALL Savings Plan, 
unless indicated otherwise.

3.  Under both scenarios, the sibling must be eligible for an ABLE 
account. For the purposes of the ABLE program, “sibling” includes 
full and half-siblings, as well as step-siblings. For more information 
about rollovers, see the Plan Disclosure Booklet and Participation 
Agreement.

Many thanks to David Bell, Outreach Director for the Oregon 
ABLE Savings Plan for his helpful suggestions and feedback.

http://ableforall.com
http://oregonablesavings.com/assets/docs/oregon-able-plan-disclosure-booklet.pdf
http://oregonablesavings.com/assets/docs/oregon-able-plan-disclosure-booklet.pdf
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Planning considerations regarding the Oregon property tax 
deferral for elders and persons with disabilities
By Rebecca S. Kueny, Attorney at Law
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Committee, Willamette 
Valley Estate Planning 
Council, Girls on 
the Run Willamette 
Valley, Marion County 
CourtCare, and the 
Willamette Valley 
American Inn of Court.

The Oregon legislature has long understood 
the importance of allowing our disabled 

and elderly citizens to continue to reside at 
home. In 1963, the legislature created the Ore-
gon Property Tax Deferral for Disabled and Se-
nior Citizens program as a financial benefit for 
both the citizens and Oregon. Upon qualifica-
tion for the program, the Oregon Department 
of Revenue (DOR) pays the property taxes of 
the applicant and imposes a lien against the 
real property, as described in ORS 311.673. The 
applicant may remain on the program until he 
or she no longer qualifies, has a disqualifying 
event, or does not recertify under the program.

Who qualifies?
Every owner of the house must qualify as an 

applicant. To qualify, the applicant must:
• Be 62 years or older, or disabled under 

the Social Security Administration defini-
tion

• Be the only owner(s) of the property and 
have lived in the property for at least five 
years

• Have a household income of less than 
$43,400

• Have a net worth of less than $500,000 
(not including the house)

• Have the real market value of the house 
qualify under the county’s specific guide-
lines (ORS 311.668)

If an applicant was not residing in the house 
due to medical reasons, he or she might still 
qualify for the program if there is appropriate 
documentation from the medical provider that 
the applicant was unable to stay at home tem-
porarily. A house that has a reverse mortgage 
does not qualify for the program unless the 
applicant was on the program prior to 2011.1 
If the applicant owes delinquent taxes prior to 
qualifying, the applicant may still be eligible. 
However, per ORS 311.691, the DOR will not 
pay the delinquent taxes.

The lien
The DOR levies the lien. The property can 

only be released from the lien upon full repay-
ment. According to ORS 311.674, the amount 
owed is the amount paid by the DOR on 
property taxes, plus six percent compounded 
interest per annum.

The applicant, applicant’s spouse, or ap-
plicant’s next of kin or heirs may voluntarily 
pay the lien. Upon a disqualifying event, the 
applicant or the transferee(s) must pay the 
lien. A transferee is defined as “an heir, leg-
atee, devisee, distributee of an estate of a 
deceased individual, the assignee or donee of 
an insolvent individual or a person acting in 
a fiduciary capacity on behalf of a transferee,” 
but not a “bona fide purchaser for value.” ORS 
311.666(10).

ORS 311.686 states that if the disqualifying 
event occurs prior to September 1, the DOR 
will not pay the upcoming year’s property tax 
assessment. If the disqualifying event occurs 
on or after September 1 the DOR will continue 
to pay the taxes for that tax assessment year. 
Payment is due to the DOR by August 15 of the 
year following disqualification.

Disqualifying events
A disqualifying event is defined under ORS 

311.684 as the sale of the property, the transfer 
of ownership, the physical move of the ap-
plicant, or the death of the applicant. Upon dis-
qualification, the applicant and/or transferee 
of the property must pay the DOR as described 
in the prior section. Transferees that are not el-
igible for the program are jointly and severally 
liable for payment of the lien according to ORS 
311.695. If payment is not made in full by the 
August 15 deadline, foreclosure proceedings 
may begin on the property.

A brief history
In 2011, the Oregon legislature had thor-

ough discussions about the program due to 
budget concerns.2 The program was financially 
successful in the late 1990s and early 2000s, 
averaging $7.5 million surplus per year.3 In 
2006, a large portion of the funding from the 
program’s account was used to pay for other 
programs, mainly Oregon Project Indepen-
dence. In conjunction with the market crash 
in the late 2008, the program’s fund account 
began to diminish more quickly than the legis-
lature anticipated. Subsequently, the need for 
the program increased dramatically and the 
ability to recover funds from applicants and/or 
transferees decreased.

Continued on page 20
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Therefore, in 2011, the legislature made 
numerous changes to the program to limit pro-
gram participation and increase repayments 
on liens. The legislature introduced the limited 
net worth requirement, the five-year residency 
and ownership requirement, and a cap on the 
real market value of houses per the county’s 
standards.4 Additionally, the legislature im-
posed a six percent compounded interest rate 
instead of a six percent simple interest rate, a 
requirement for repayment the year following 
a disqualifying event, and a disqualification for 
applicants with a reverse mortgage.5

These drastic changes upset Oregonians, 
because no notice was given to program partic-
ipants prior to disqualification. To rectify the 
situation, the legislature amended the program 
in 2012. These amendments allowed for some 
disqualified participants to be grandfathered in 
to the program.6

The intersection with planning
It is essential for estate planning and elder 

law attorneys to know what potential pitfalls 
exist as a result of transferring ownership of a 
house. The program requires that all the own-
ers must qualify as applicants. For example, 
John and Jane Doe must both qualify. If John 
and Jane add their daughter Mary to the deed 
as a co-owner, Mary would also need to qualify 
for the program. If Mary does not qualify, then 
the Does will be disqualified from the program 
and owe the DOR repayment by the following 
year.

Also, the house must actually be owned by 
the applicant(s). ORS 311.670 infers that if the 
house is owned by a life estate interest, cor-
poration, irrevocable trust, or another entity, 
the applicant will not qualify for the program. 
Any transfer of ownership to an entity, exclud-
ing revocable living trusts, will disqualify the 
applicant from the program. This can greatly 
influence decisions on clients’ long-term care 
or gifting plans.

The 2011 amendments also affect gifting, 
probates, and trust administrations. Heirs or 
beneficiaries were previously able to work with 
the DOR to make the repayment within a five-
year period, but now heirs and beneficiaries 
who inherit a home encumbered by a DOR lien 
are required to pay by August 15 of the year fol-
lowing the disqualifying event. This can place a 
large burden on the heirs and beneficiaries.

Conclusion
The program can be very helpful to our dis-

abled and elderly clients who have the ability 
to live at home. However, it is our responsibil-
ity as attorneys to understand the qualification 
requirements and disqualifying events that 
may affect the client, or the heirs and benefi-
ciaries. Since the consequences for a disquali-
fying event can affect the client more now than 
in the past, this must be a part of the equation 
when determining the best estate plan, long 
term care plan, or gifting plan for the client.   n

Footnotes
1. There are additional provisions specific 

to manufactured homes in ORS 311.666-
311.701.

2. See Relating to tax deferral programs; and 
prescribing an effective date: Hearing on HB 
2543 before the H. Committee on Rev., 2011 
Leg., 76th Leg. Assembly (Or. April 7, 2011).

3.  Oregon Department of Revenue. Proper-
ty Tax Deferral Programs Annual Report: 
Senior Citizen, Disabled Citizen, Special As-
sessment. 150-490-475 (Rev. 04-09), April 
2009.

4. See Relating to tax deferral programs; and 
prescribing an effective date: Hearing on HB 
2543 before the H. Committee on Rev., 2011 
Leg., 76th Leg. Assembly (Or. April 7, 2011).

5. H.B. 2543, 2011 Leg., 76th Sess. (Or. 2011)
6. See H.B. 4039, 2012 Leg., 76th Leg. Assem-

bly (Or. 2012).
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Tips for those interested in legislative issues
By Anastasia Meisner, Attorney at Law,  and Emily Clark, Attorney at Law

Anastasia (Stacie) Yu 
Meisner is Of Counsel at 
Samuels Yoelin Kantor 
LLP. Her practice focuses 
on estate planning, 
probate, trust and estate 
administration, guardian 
and conservatorships, 
as well as business 
transactions and 
formation.

Emily L. Clark is an 
associate with Samuels 
Yoelin Kantor LLP. Her 
passion is helping families 
navigate all the various 
obstacles they may face, 
and her practice focuses 
on domestic relations, 
probate, and business 
transactions.

Oregon’s legislature is called the Oregon 
Legislative Assembly. It is a bicameral sys-

tem, which means there is an upper chamber 
called the Senate and a lower chamber called 
the House of Representatives. Senators serve 
four-year terms and Representatives serve two-
year terms. 

The members of the legislature generally 
have outside employment in addition to their 
legislative obligations. A number of legislators 
are lawyers. In 2011, the Oregon State Bar 
reported that 15 of the 90 legislators in the 
Oregon Legislative Assembly were active OSB 
members, inactive OSB members, or law-
school graduates.

Prior to 2012, the Oregon Legislative As-
sembly met only in odd-numbered years. For 
example, new laws were promulgated only 
in 2007, 2009, etc. Starting in 2012, Oregon 
moved to an annual system. In even-numbered 
years, the Legislative Assembly meets for 35 
days. In odd-numbered years, the Legislative 
Assembly convenes on the second Monday 
of January, and typically ends in July. The 
longest legislative session was in 2003. In 
that year the Legislative Assembly met for 227 
days and ended on August 27, 2003. The last 
day of session is called Sine Die, which means 
adjourning without scheduling another day to 
meet.

How a legislative bill becomes law
A law starts with an idea which can originate 

with concerned citizens, special interest groups 
such as Oregon State Bar sections, senators, or 
representatives. The idea is then sponsored by 
a senator or a representative or is pre-session 
filed. In general, pre-session filing is a process 
to expedite the legislative process. A pre-ses-
sion filed bill is prepared and introduced be-
fore a legislative body convenes. According to 
the National Conference of State Legislatures, 
a majority of the states allow for this type of 
streamlining process.

Once a legislative idea has a sponsor or is 
pre-session filed, the attorneys in the Legisla-
tive Counsel’s Office draft the bill. The bill is 
assigned a number. For example, in the 2013 
legislative session the Oregon State Bar Elder 

Law Section proposed an amendment to ORS 
125.095: attorney fees in protected proceed-
ings. Legislative counsel drafted the bill lan-
guage and the bill number was HB 2570. HB 
2570 eventually became law.

In order for a bill to become law in Oregon, 
the process is similar to that described in the
Schoolhouse Rock episode known as “I’m Just 
a Bill.” Remember Bill sitting on capitol hill, 
stuck in committee, waiting to become a law? 
Some of you may seen the episode on Satur-
day morning cartoons. Others may have never 
seen it. The video can be found on YouTube at 
https://www.youtube.com/watch?v=tyeJ55o-
3El0.

HB 2570 progressed through the legislative 
session as follows:
•  January 14, 2013: The bill had a first reading 

on the House floor. The first reading is the 
process of introducing a bill to the House 
chamber. Then the bill was referred to 
House Speaker’s desk, and further referred 
to the House Judiciary Committee.

• February 6: The House Judiciary Committe-
held a public hearing. This means the public 
was invited to testify on behalf of or against 
the bill, and the committee members could 
ask questions of the witnesses. In the case of 
HB 2570, testimony was provided by attor-
neys David L. Carlson, Steven A. Heinrich, 
Stephen R. Owens, Madelynne Sheehan, 
and Matthew Whitman. Information to 
access written testimony, audio recording 
of the proceedings, and voting records is 
addressed below.

• February 27: The House Judiciary Com-
mittee held a work session. Eight legisla-
tors voted to approve the bill and adopt an 
amendment. One legislator was excused 
from the vote. Since the bill was approved 
with an amendment, the bill, which was 
still moving through the legislature, was no 
longer the “Introduced” version of HB 2570. 
It became the “A-Engrossed” version of HB 
2570. The committee’s vote to move the bill 
further through the legislative process is 
known as a “do pass” recommendation.

Continued on page 22

https://www.youtube.com/watch?v=tyeJ55o3El0. 
https://www.youtube.com/watch?v=tyeJ55o3El0. 


Page 22

Elder Law Newsletter  January 2017

• HB 2570, A-Engrossed, then had a second 
reading on the House floor. On March 6, the 
bill had a third reading, and the members of 
the entire House voted on the A-Engrossed 
version of HB 2570. A total of 56 members 
of the House voted aye, and four members 
were excused from the vote.

• March 7: The process started all over again, 
but this time in the Senate. The bill had 
a first reading on the Senate floor. It was 
referred to the Senate President’s desk, then 
further referred to the Senate Judiciary 
Committee. On April 25,  attorney Michael 
A. Schmidt provided written and oral testi-
mony. The A-Engrossed version of the bill 
moved out of the committee with a “do pass” 
recommendation, with five senators voting 
in support and one senator excused from 
the vote. If the Senate had voted to pass 
the bill with another amendment, then it 
would have been known as the B-Engrossed 
version. The bill then had a second and third 
reading on the Senate floor.

• The full Senate voted on the bill: 25 ayes, 
two nays, and three excused votes. Next, 
the bill was signed by the house speaker, the 
senate pesident, and either the chief clerk 
of the House or Senate. The bill no longer 
was known as the A-Engrossed version of 
HB 2570. It was then known as the Enrolled 
version of HB 2570.
While the legislature is in session, the gov-

ernor has five days to sign the enrolled version. 
If the legislature is no longer in session, the 
governor has 30 days to sign the bill. With 
respect to the enrolled version of HB 2570, the 
governor signed the bill and it became law. If 
the governor does not sign an enrolled bill, it 
still becomes law, unless the governor decides 
to veto it. A two-thirds vote in both chambers 
overrides a governor’s veto.

Since 1999, the default effective date for laws is January 1 of the year 
following the bill’s passage. Therefore, a bill that became law during the 
2013 legislative year most likely took effect on January 1, 2014. Prior 
to 1999, many laws took effect immediately after the legislative session 
was concluded. In those days, it was difficult for practitioners to become 
aware of the recently enacted laws, let alone understand the application 
and impact of the new law. The idea to change this unnecessary legal 
minefield came from an OSB member.

How to find legislative information
If you are interested in legislative issues or you need to conduct leg-

islative research, there are two very helpful websites: the Oregon State 
Legislature, www.oregonlegislature.gov and the Public Affairs section of 
the OSB website, www.osbar.org/pubaffairs.

The OSB website provides information specific to the legal profes-
sion’s needs such as a list of OSB-sponsored legislative priorities and 
proposals, a list of legislative task forces and commissions, a web-based 
tool for lawyer groups to track bills, and information on how OSB law-
yers can learn about or become involved in the legislative process.

The Oregon Legislature’s website is the resource for legislative 
research. In addition to finding a bill or law, the website is very useful 
to research legislative intent. From the website you can use a search 
engine to find a particular bill by the bill number or by key words such 
as “guardian” or “protective proceeding.” Once you find the bill, you can 
drill further down for more information such as the bill sponsor, fiscal 
or revenue impact, analysis from legislative staff, names of testifying 
witnesses, written testimony, audio recordings of oral testimony or 
legislative deliberations, and vote history.

The Oregon Legislature’s website is also a source for finding senator 
and representative contact information, your particular political repre-
sentative, and committee assignments. You can also find an array of in-
formation such as citizen involvement, history of the senate and house 
chambers, photos, and reports on legislative fact-finding missions.

Conclusion
Legislative research and political activity can be a fascinating subject, 

and is necessary to understand legislative intent. If you have questions 
about legislative processes and procedures, please feel free to contact 
the authors.  n

Legslature  Continued from page 21
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Advance directive legislative update 
By Hilary A. Newcomb, Attorney at Law 

Hilary Newcomb’s 
Portland practice is 
exclusive to estates 
and trusts, with an 
emphasis on fiduciary 
litigation. Hilary is 
a member of the 
Executive Committee of 
the Estate Planning and 
Administration section 
of the Oregon State Bar 
and a member of the 
Estate Planning Council 
of Portland.

A bill will soon be proposed to address 
Oregon’s advance directive for health 

care. Senator Floyd Prozanski’s legislative 
work group, charged with updating Oregon’s 
advance directive form and statutes, has been 
meeting for some time to analyze this leg-
islation. The proposed bill is expected to be 
amended further in February 2017, and a final 
version considered during the 2017 legislative 
session. 
The bill is drafted to accomplish these goals: 

•  Establish a diverse, elected 13-member 
Advance Directive Rules Adoption Com-
mittee for purposes of adopting a stan-
dardized form that is proposed within the 
next couple of years. (This form will not 
take effect unless it passes the Legislative 
Assembly)

•  Modify the present statutory form to, for 
example, make it simpler and provide 
that the principal’s notarized signature is 
sufficient for execution.

•  The new statutes and modified statutory 
form (in the bill, not from the Rules 
Adoption Committee) would become 
operative on January 1, 2018.

The modified statutory form in the bill 
sunsets on January 1, 2020, because the Rules 
Adoption Committee is expected to have a 
newly proposed form by that time.

A savings clause is included in the bill to 
address previously signed advance directive 
forms. The bill clarifies that as long as a prior 
advance directive form was executed under the 
laws that made it valid at the time of signing, it 
will remain valid.

You may remember an Oregon State Bar 
(OSB) survey generated in the early summer 
of 2015 that asked numerous questions about 
your practice, the statutory form, and your 
preferences in regard to the advance directive. 
All members of OSB’s Estate Planning and 
Administration Section, Elder Law Section and 
Health Law Section were sent this survey. 

Around the same time this OSB survey was 
sent to attorneys, a similar survey was distrib-
uted to Oregon’s medical practitioners. The 

comprehensive results from these surveys were 
used to identify, frame, and propel the issues 
within the work group going forward. The con-
sensus drawn from the survey results was that 
the advance directive form and statutes were 
unsatisfactory and in need of updating. 

The survey consistently concluded among 
the legal and medical practitioners that: 

•  The current statutory form is confusing, 
inconsistent, and dated.

• One statutory form is preferred, as long 
as improvements are made to the form.

• Simplicity and ease of use in a new form 
are desired.

The Advance Directive Legislative Work 
Group, under the charge of Senator Floyd 
Prozanski, was formed in April of 2015 and 
continues to meet on the proposed legislation. 
The advance directive is a controversial topic 
and the work group experienced related chal-
lenges and obstacles. Compromise and conces-
sions were necessary among the medical and 
legal professions, and only when this happened 
was the work group able to make progress with 
draft legislation. 

Our OSB section’s newsletters are a helpful 
source for information and updates on this ad-
vance directive legislation. For prior updates, 
see the articles written by attorney and work 
group member Stephanie Carter and myself, 
published in the Estate Planning and Admin-
istration Section newsletter in the March 2016 
and September 2016 issues. Although the 
proposed legislation does not yet have a bill 
number as of the drafting of this article, look 
to the Oregon State Legislature’s website for 
updates at www.oregonlegislature.gov. 

Please email me directly at hnewcomb@
hanlegal.com if you would like a current copy 
of the proposed bill. Future articles in our 
OSB newsletters are expected to cover further 
updates on this topic.   n

For a list of members of the legislative 
work group, see page 24.

http://www.oregonlegislature.gov
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Resources for elder law attorneys
Events 

Elder Law Discussion Group
Legal Aid Services; 520 SW Sixth Ave, Portland 
Coffee will be provided. 

•  February 9 from noon-1:00 p.m.:Mark Sanford from Multnomah 
County will be speaking about the public guardian and conservator 
program.

• March 9 from noon-1:00 p.m.: Mark Johnson Robert, OSB Deputy 
General Counsel, will be speaking about the elder abuse reporting 
requirement.

2017 NAELA Annual Conference
 April 25 and 26: Advanced Elder Law Review
 April 27 through 29: Annual Conference
Boston Marriott Copley Place
NAELA

NAELA Summit
November 15 - 17, 2017 
Newport Beach, California
NAELA    n

Websites 
Elder Law Section website
OSB Elder Law Section 
The website provides useful links for elder law practitioners, past issues 
of Elder Law Newsletter, and current elder law numbers.

National Academy of Elder Law Attorneys (NAELA)
www.naela.org
A professional association of attorneys dedicated to improving the 
quality of legal services provided to elders and people with special needs.

OregonLawHelp
www.oregonlawhelp.org  
Helpful information for low-income Oregonians and their lawyers.  

Administration on Aging
www.aoa.gov
This website provides information about resources that connect older 
persons, caregivers, and professionals to important federal, national, 
and local programs.   

Aging and Disability Resource Connection of Oregon
www.ADRCofOregon.org 
Includes downloadable Family Caregiver Handbook, available  in 
English and Spanish versions. 

Big Charts
http://bigcharts.marketwatch.com
Provides the price of a stock on a specific date.

American Bar Association Elder Law Section
www.americanbar.org/groups/senior_lawyers/elder_law.html

Advance directive work group

Channa Newell, Committee Counsel and Administrator 
Representative Knute Buehler 
Bob Joondeph, Disability Rights Oregon 
Amy Zubko, OSB Public Affairs Legislative Attorney 
Angela Kienholz, Departing Decisions 
Anne Greer, Assistant General Counsel at Legacy 
Health Systems 
Jerry Cohen, AARP 
Dale Penn, CFM Senior Public Affairs Associate 
Danielle Sobel, OMA Associate Director of Health Policy 
Theodore Falk, Senior Assistant Attorney General, 
Department of Justice 
Fred Steele, Oregon Long-Term Care Ombudsman 
Greg Van Pelt, Oregon Chief Executive, Providence 
Gretchen Brauer-Rieke, Coda Conversations 
Gwen Dayton, OHCA Executive Vice President and 
General Counsel 
Hilary Newcomb, Attorney, Executive Committee of the 
OSB T/E Section 
Jack Dempsey, Oregon Nurses Association Lobbyist 
Janet Price, Kaiser Permanente 
Jenn Baker, Oregon Nurses Director of Health Policy 
and Government Relations 
Jeremy Vandehey, Kaiser Permanente Health Policy 
Adviser 
Jessica Adamson, Providence Director of Government 
Relations 
Joe Greenman, OHCA and Providence 
Jon Bartholomew, AARP 
Julie Hanna, OHSU Associate Director of State Relations 
Katie Bullard, Kaiser Permanente 
Kellie Lapp, Oregon Health Decisions’ Executive Director 
Kevin Dirksen, Providence Senior Clinical Ethicist 
Kevin Mealy, Oregon Nurses Communications Manager 
Kristen Downey, Providence 
Liz Baxter, Oregon Health Authority Consultant 
Mark Enker, MD with PeaceHealth 
Martha Doyle, Cambia Health Lobbyist 
Matt Shields, Attorney, OSB Legislation 
Matt Whitman, Attorney, Executive Committee of the 
OSB T/E Section 
Mike Schmidt, Attorney, Executive Committee of the 
OSB Elder Law Section 
Nicolas Kockler, Ph.D, MS, Providence Regional Director 
Robin Moody, Director of Policy and Compliance for the 
National Rural Accountable Care Consortium 
Scott Pratt, University of Oregon, Professor of Philosophy 
Stephanie Carter, Attorney, OSB Elder Law Section 
member 
Susan Grabe, Attorney, OSB Director of Public Affairs 
Dr. Susan Tolle, OHSU Director of Center for Ethics in 
Health Care, Professor of Medicine 
Tom Holt, Cambia Health Lobbyist 
Torrie Fields, Senior Program Manager, Palliative Care, 
Blue Shield of California 
Woody English, MD, retired from Providence and 
member of the Oregon POLST Task Force

https://www.naela.org/Public/Meetings_and_Events/Live_NAELA_Events/Annual_Meeting/Public/Meetings_and_Events/Live_NAELA_Events/Annual_Meeting.aspx?hkey=fbb9b958-8a2c-4a3f-a683-aeb277ec602a
https://www.naela.org/Public/Meetings_and_Events/Live_NAELA_Events/NAELA_Summit/Public/Meetings_and_Events/Live_NAELA_Events/Summit.aspx?hkey=1612ef6f-d012-49b6-8737-d1d2538e0115
https://www.osbar.org/sections/elder/elderlaw.html
https://www.naela.org
www.oregonlawhelp.org
http://www.aoa.gov
http://www.ADRCofOregon.org
http://bigcharts.marketwatch.com
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Oregon 
State 

Bar

Elder Law
Section

 Eligible individual ..............................................................................$735/month
 Eligible couple ...............................................................................$1,103/month

Asset limit for Medicaid recipient ....................................................$2,000/month
Long term care income cap ............................................................$2,205/month
Community spouse minimum resource standard ................................... $24,180
Community spouse maximum resource standard . ...............................$120,900
Community spouse minimum and maximum
monthly allowance standards ............................$2,003/month; $3,022.50/month
Excess shelter allowance  ........................................ Amount above $601/month
SNAP (food stamp) utility allowance used
to figure excess shelter allowance  ...................................................$449/month
Personal needs allowance in nursing home ........................................$60/month
Personal needs allowance in community-based care .......................$164/month
Room & board rate for community-based
care facilities..................................................................................... $571/month
OSIP maintenance standard for person
receiving in-home services ........................................................................$1,235
Average private pay rate for calculating ineligibility
for applications made on or after October 1, 2016 .........................$8,425/month

Part B premium  ........................................................................  $109.00/month*
Part B premium for those new to Medicare in 2016 ................... $134.00/month*
Part D premium .................................................Varies according to plan chosen
Part B deductible ................................................................................. $183/year
Part A hospital deductible per spell of illness ............................................$1,316
Skilled nursing facility co-insurance for days 21–100.......................$164.50/day
*  Premiums are higher if annual income is more than $85,000 (single filer) or $170,000 

(married couple filing jointly).  

Important
elder law
numbers
as of 
January 1, 2017

Supplemental Security 
Income (SSI) Benefit
Standards

Medicaid (Oregon)

Medicare 


